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[1  Appeal  Cases,  718.] 

H.L,  (E.),  June  26.  29;  July,  S,  27,  1876. 

[HOUSE  OF  LORDS.] 

♦John  Ain)EB80N,  Appellant;   and   James   Fae-    [713 

QUHAB  MoBiCE,  Eespondent  ('). 

ET  E  OONTrI. 
"  Corgo* — /fUttron^e — Ituurahle  Interest — Property  poMeed^^Ooste. 

The  purchaser  of  a  "  cargo  "  of  rice  which  is  to  be  loaded  on  board  a  ship  expected 
to  arriye  at  a  certain  port,  where  it  is  to  load  for  a  voyage,  he  sgreeing  to  pay  a  sum 
certain  ''per  cwt,  cost  and  freight,"  has  no  insurable  interest  in  the  purchase  {cUae, 
Lord  O^Hagan  and  Lord  Selborne),  so  that  should  the  rice  put  on  board  be  lost  before 
the  loading  is  completed,  he  cannot  recover  on  a  policy  of  insurance  efiiscted  on 
goods  in  the  vessel 

A.  was  a  merchant  in  London,  he  entered  into  a  contract  for  the  purchase  of  rice. 
The  contract  consisted  of  a  boug^ht  note,  which  was  in  the  following  terms  :  "  Bought 
for  the  account  of  A,  of  B.  S.  £  Co.,  the  cargo  of  new  crop  Rangoon  rice,  per  Sun- 
beam, 707  tons  register,  at  9<.  Wd.  per  cwt.,  cost  and  freignt.  Payment  by  seller^ 
draft  on  purchaser  at  six  months'  sight,  with  documents  attached.  A.  insured  the 
careo  "  at  and  from  Rangoon."  The  ship  arrived  at  Rangoon  in  due  time.  The 
loading,  by  bags,  of  the  rice,  was  rapidly  proceeded  with;  by  for  the  larger  portion 
of  the  cargo  was  on  board,  the  remaining  bags  of  rice  being  in  lighters  alongside, 
when  the  vessel,  unexpectedly,  sank.  The  captain  afterward  signed  and  delivered 
bills  of  lading)  and  the  purchaser  then  accepted  the  seller's  drafto,  which  were  duly 
honored.  In  an  action  as  for  a  total*  loss,  the  Court  of  Common  Pleas  held  that  A 
was  entitled  to  recover.  The  Exchequer  Chamber  {due,  Quain,  J.)  reversed  this 
decision  on  the  ground  that  A.  had  no  insurable  interest  when  the  loss  occurred, 

0)  Affirming  14  Eng.  R.,  456;  reversing  11  Eng.  B.,  262. 

18  Eng.  Rep.  1 
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On  appeal  to  thia  House,  th^  Ld^ck  i^ere  equally  divided,  and  so  the  judgpnent  of  the 
Exchequer  Chamber  stoo^laffifn^ed.    No  costs  were  given  on  the  affirmance. 

The  jury  had  found,  in  'fftyor  of  A.,  that  there  was  a  loss  bv  the  perils  insured 
against.  This  findin^^was  adopted  in  both  courts.  On  appeal  that  decision'  was 
amrmed  with  ^ctats*^  ^  '• 

This  4(t^i*aii  appeal  against  a  decision  of  the  Court  of 
Exch^qxier  Chamber,  which,  by  a  majority  of  five  judges  to 
^OTO^.had  reversed  a  previous  decision  given  unanimously 
'by  three  judges  in  the  Court  of  Common  Pleas. 

The  action  was  brought  to  recover  as  for  a  total  loss  on  a 
policy  of  insurance  effected  on  rice  in  the  ship  Sunbeam,  at 
and  from  Rangoon  to  any  port  in  the  United  Kingdom. 
Policy  valued  at  £6,500. 

714]  *The  first  count  of  the  declaration  was  on  the  policy. 
There  were  also  the  common  money  counts.  Pleas:  1,  de- 
nial of  the  insurance ;  2,  that  the  ric^  was  not  loaded  on 
board;  8,  denial  of  plaintiffs  interest;  4,  unseaworthiness; 
6,  denial  of  the  loss  by  perils  insured  against.  As  to  the 
money  counts,  payment  into  court.     Issue. 

The  cause  was  tried  in  London,  at  the  .sittings  after  Hilary 
Term,  1873,  before  Mr.  Justice  Brett. 

The  plaintiil  was  a  merchant  in  London,  the  defendant 
an  underwriter  at  Lloyd's.  On  the  21st  of  February,  1871, 
Mr.  Anderson  had  a  dealing  with  Barradaile,  Schiller  &  Co. , 
respecting  a  cargo  of  rice,  and  the  following  note  was  then 
executed : 

"Bought  for  account  of  Messrs.  John  Anderson  &  Co., 
of  Messrs.  Barradaile,  Schiller  &  Co.,  the  carco  of  a  new 
crop  Rangoon  rice,  per  Sunbeam,  710  register,  No.  1,254  in 
Veritas,  at  nine  shillings  and  one  penny  halfpenny  (9^.  l^d.) 
per  cwt.,  cost  and  freight,  expected  to  be  March  shipment, 
but  contract  to  he  void  should  vessel  not  arrive  at  Rangoon 
before  April,  1871.  Payment  by  sellers'  draft  on  purchaser 
at  6  months'  sight,  with  documents  attached.  Brokerage 
J  per  cent. 

"Thomas  Gray  &  Walker." 

The  Sunbeam  arrived  at  Rangoon  on  the  3d  of  March, 
and  began  loading  on  the  6th.  On  the  7th  of  March  the 
agents  of  the  vendors  sent  to  Anderson  a  letter  stating  that 
they  had  received  a  telegram  from  their  principals  at  Cal- 
cutta in  these  words,  "Sunbeam — Rangoon — advise  Ander- 
son— Insurance. ' ' 

On  the  3d  of  February  the  insurance  had  already  been 
effected,  as  "at  and  from  Rangoon  to  any  port  or  place  of 
discharge  in  the  United  Kingdom  or  Continent  by  the  Sun- 
beam, warranted  to  sail  from  Rangoon  on  or  before  the  1st 
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of  April,  upon  any  kind  of  goods  and  merchandise ;  begin- 
ning the  adventure  upon  th6  said  goods,  &c.,  from  the  load- 
ing thereof  aboard  the  said  ship,  &c.,  and  shall  so  continue 
and  endure  during  her  abode  there,  &c.  And  farther,  until 
the  said  ship,  with  all  goods,  &c.,  shall  be  arrived  as  above, 
&G.,  the  said  ship  and  goods,  &c.,  are  and  shall  be  valued 
at  £6,5Q£K(part  of  £6,000)  on  rice  as  interest  may  appear. 
Amount  of  invoice  and  15^.  to  be  deemed  the  value  average 
payable  on  every  *500  bags.  Assurance  at  and  after  [715 
the  rate  of  nine  guineas  per  cent.;  return  of  40^.  on  vessel's 
discharge  in  United  Kingdom." 

The  vessel  did  not  belong  to  any  of  the  contracting  par- 
ties, huA  was  at  the  time  the  property  of  an  American  firm, 
and  had  been  chartered  by  Messrs.  Gerber,  of  Rangoon,  to 
take  a  cargo  of  rice  from  that  place  to  the  United  Kmgdom. 
Messrs.  Barradaile  Bad  purchased  their  interest.  In  March, 
1869,  the  Sunbeam,  being  at  Kew  York,  was  recaulked  and 
remetalled  in  dry  dock  (though  not  then  surveyed),  and  was 
reclassed  in  the  French  Veritas  for  three  years  from  that 
tinae.  It  proceeded  on  a  voyage  to  the  Ghincha  Islands, 
and  sailed  in  September,  1869,  with  guano  for  London, 
where  it  arrived  in  June,  1870.  It  then  proceeded  to  Car- 
diff, and  took  in  a  cargo  of  coals  for  Point  de  Galle.  It 
duly  arrived  there  and  delivered  the  coals.  It  was  then 
chartered  by  Gerber  &  Co.,  of  Rangoon,  to  load  a  cargo  of 
rice  there  for  a  port  in  the  United  ELingdom  or  the  Conti- 
nent, the  charter  providing  a  gratuity  or  £20  to  the  captain 
in  case  he  completed  the  loading  of  the  rice  before  the  1st 
of  April.  The  Sunbeam  left  Point  de  Galle  in  ballast,  and 
arrived  at  Rangoon  on  3d  of  March,  1871.  The  weather 
was  very  dry  and  hot,  and  the  ship,  being  in  ballast,  was 
very  light,  and  the  upper  sides  were  out  of  the  water. 

On  arriving  at  Rangoon  the  Sunbeam  anchored  at  the 
usual  anchorage  in  the  regu  river,  where  that  stream  joins 
the  Rangoon  river,  about  nve  miles  below  the  town  of  Ran- 
goon, and  about  thirty  miles  from  the  sea.  The  Pegu  has 
a  very  rapid  rise  and  fall  of  the  tide.  The  sides  and  bottom 
of  the  river  are  of  soft  mud  to  the  depth  of  several  feet,  and 
the  depth  of  the  stream  at  low  water  is  twenty-six  or  twenty- 
seven  feet.  The  Sunbeam  was  anchored  by  the  bows  with 
its  starboard  and  port  anchors,  each  with  tnirty  fathoms  of 
chains,  the  one  being  up  and  the  other  down  the  stream,  at 
a  distance  of  sixty  fathoms ;  the  vessel  swun^  with  the  tide, 
and  rode  by  one  or  the  other  anchor  as  the  tide  ebbed  and 
flowed. 

On  the  6tli  of  March  the  Sunbeam  began  to  receive  the 
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rice  on  board.  The  loading  went  on  rapidly,  and,  on  the 
SOth  of  March,  the  ship  had  received  the  greatest  part  of 
the  cargo ;  8,878  bags  of  rice  had  been  loaded,  the  others 
were  in  lighters  alongside.  Up  to  six  o'clock  in  the  after- 
noon of  the  SOth  of  March  nothing  wrong  was  suspected,  but 
716]  something  then  was  observed  ;  the  trim  of  the  *ve88el 
was  sought  to  be  altered,  the  pumps  were  set  to  work,  and 
it  was  found  that  there  were  six  feet  of  water  in  the  hold. 
Notwithstanding  great  exertions  at  the  pumps,  the  water 
had  bv  ten  o'clock  p.m.  increased  to  twelve  feet.  The 
water  kept  gaining  on  the  pumps,  and  between  eight  and 
nine  on  tne  morning  of  the  31st  of  March  the  ship  and  cargo 
sank  and  became  a  total  loss. 

On  the  3d  of  April,  1871,  the  captain  signed  bills  of  lading 
in  respect  of  the  rice  which  had  been  shipped  on  board. 
The  bills  of  lading  were  in  the  following  terms :  *'  Shipped 
in  good  order  and  condition  by  Qerber,  Christian  &  Co.,  in 
and  upon  the  good  ship  called  the  Sunbeam,  whereof  J.  H. 
Bennett  is  master,  for  the  presfent  voyage,  bound  for,  &c., 
8,878  bags  containing  28,841  baskets  new  Rangoon  cargo 
rice,  being  marked  and  numbered  as  in  the  margin,  and 
are  to  be  delivered  in  like  good  order  and  condition  at  the 
port  as  ordered,  at  Falmouth  or  Cork  (the  act  of  God,  the 
Queen's  enemies,  fire,  and  every  other  dangers  and  acci- 
dents of  the  seas,  rivers,  and  navigation  of  whatever  nature 
and  kind  soever  always  excepted),  unto  order,  freight  for 
the  said  goods  at  the  rate  of  £3  16^.  Od,  (three  pounds  and 
fifteen  shillings)  sterling  per  ton  of  20  cwt.  net  delivered. 
In  witness  whereof,  &c.  Weight  and  contents  unknown. 
J.  H.  Bennett."  Messrs.  Barradaile  &  Co.  drew  bills  for 
the  price  of  the  rice  mentioned  in  these  bills  of  lading,  and 
these  bills  of  exchange  were  accepted  and  paid  by  the  plain- 
tiff Anderson  after  he  had  notice  of  the  sinking  of  the  ves- 
sel and  the  rice. 

At  the  trial  there  was  contradictory  evidence  as  to  the  loss 
having  occurred  from  the  unseaworthiness  of  the  vessel,  or 
from  the  perils  insured  against,  upon  which  question  the 
jury  ultimately  found  a  verdict  for  the  plaintiff.  Another 
point  raised  by  the  defendant's  counsel  was  that,  under  the 
circumstances  existing  here,  the  plaintiff  had  no  insurable 
interest  in  the  cargo.  The  verdict  was  entered  for  the  plain- 
tiff subject  to  leave  resei-ved  to  move  on  these  points.  A 
rule  was  accordingly  obtained,  but,  on  the  2d  of  November, 
1874,  was  discharged  n.  The  case  was  taken  by  appeal 
before  the  Exchequer  Chamber,  where,  on  the  26th  of  June, 

(>)  Uw  Rep.,  10  C.  P.,  68. 
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1875,  judgment  was  given  unanimously  that  there  was 
evidence  to  sustain  the  verdict ;  that  the  loss  was  occasioned 
*by  perils  insured  against,  and  that  there  was  not  [717 
evidence  to  show  that  the  ship  was  unseaworthy,  but  (diss. 
Mr.  Justice  Quain)  that  the  plaintiff  had  no  insurable  inter- 
est in  the  rice  at  the  time  of  the  loss,  and  therefore  the  judg- 
ment of  the  Court  of  Common  Pleas  was  reversed  ('). 

This  appeal  was  then  brought. 

There  was  also  a  cross  appeal.  It  was  brought  by  Morice 
against  the  decision  of  the  Exchequer  Chamber  so  far  as  it 
had  affirmed  the  judgment  of  the  Common  Pleas,  sustaining 
the  finding  of  the  jury  that  the  loss  had  happened  from  the 
perils  insured  against. 

Sir  H,  James^  Q.C,  and  Mr.  Watkin  Williams^  Q.C. 
(Mr.  J.  C.  MaUiew  with  them),  for  the  appellant :  Imme- 
diately upon  the  execution  of  the  contract  for  the  purchase 
of  the  rice,  the  appellant  (the  plaintiff  below)  obtained  an 
insurable  interest  in  it.  Tbe  contract  gave  him  that  inter- 
est ('),  and  the  conduct  of  the  parties  showed  that  in  their 
understanding  the  rice  was  his  property.  On  the  construc- 
tion of  the  contract  the  whole  case  depends.  The  words  of 
the  contract  showed  that  the  vendor  nad  no  other  duty  to 

Serform  than  to  deliver  the  rice,  and  that  all  the  responsi- 
ility  of  insuring  it  rested  with  the  purchaser.  The  risk 
was  therefore  his.  Even  the  policy  described  the  risk  as 
beginning  with  the  loading  of  the  cargo.  From  the  moment 
ihat  any  part  of  it  came  into  his  possession,  the  appropria- 
tion of  it  by  the  vendor  was  complete ;  from  the  moment  the 
vendee  received  it  on  board  his  adoption  of  that  appropria- 
tion was  declared,  and  his  risk  began.  Till  it  was  delivered, 
it  might  possibly  be  said  that  it  still  remained  the  property 
of  the  vendor,  but  the  very  instant  that  any  part  of  it  was 
put  on  board  Mr.  Anderson's  ship,  that  instant  the  delivery 
of  thatpart  was  complete,  and  the  property  in  it  vested  in 
him.  He  might  have  made  a  contract  over,  and  would  have 
been  liable  upon  it.  If  the  part  put  on  board  had  been 
destroyed  by  tire,  the  loss  would  have  been  that  of  the  pur- 
chaser. And  if  the  vendors  had,  after  that,  brought  a 
farther  quantity  to  be  put  on  board,  so  as  to  complete  the 
cargo,  the  master  must  have  accepted  it.  The  ship,  for  this 
purpose,  was  Anderson's;  it  was  the  warehouse  within 
which  his  goods  (the  rice)  *were  by  him  appointed  [718 
to  be  stored,  and  his  hiring  of  the  vessel  was  the  same  as 
would  have  been  his  hiring  of  a  warehouse  on  shore  for  the 
purpose  of  receiving  his  goods.     It  was  the  same  thing 

(1)  Law  Rep.,  10  C.  P.,  609.  («)  Phillips  on  Insurance,  c.  Hi,  178. 
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whether  the  goods  were  to  be  delivered  to  the  purchaser 
himself,  or  to  a  wharfinger  whom  the  purchaser  had  specially 
appointed  to  receive  them.  It  n^ed  not  be  shown  that  the 
purchaser  was  bound,  from  the  first,  to  take  the  goods ;  if 
he  had  the  right  to  take  them,  and  by  his  conduct  showed 
that  he  had  exercised  that  right,  they  became  his.  He  could 
exercise  his  right  of  option  at  any  time,  and  he  might  exer- 
cise it  as  each  portion  came  on  board.  The  vendors  could 
not  have  enterea  his  ship  to  take  away  any  portion  of  the 
delivered  cargo.  It  made  no  difference  that  his  payment  for 
these  goods  was  not  to  be  made  till  the  bills  oi  lading  and 
shipping  documents  were  delivered  ;  that  was  a  mere  delay 
in  the  time  of  making  the  payment,  which  did  not  affect  his 
right  or  his  liability.  Payment  for  goods  is  not  the  only 
test  of  the  goods  having  become  the  property  of^  a  pur-^ 
chaser.  The  only  thing  that  could  have  rdeased  him  irom' 
liability  would  have  been  the  non-performance  of  the  con- 
tract on  the  part  of  the  vendors,  and  in  that  event  he  might 
have  had  an  option  to  reject  what  had  been  sent,  but  the 
delivery  of  each  bag  of  rice  sent  was,  so  far,  a  part  perform- 
ance 01  the  contract  by  the  vendor,  and  the  acceptance  of 
each  bag  of  rice  was,  so  far,  an  exercise  of  Anderson's  option. 
The  whole  could  not  be  put  on  board  at  once,  and  what  was 
put  on  board  and  received  on  board  became  his  property 
from  that  moment. 

The  insurance  attached  from  the  arrival  of  the  Sunbeam 
in  the  river  at  Rangoon,  and  the  risk  then  began. 

Such  was  clearly  the  intention  of  the  parties  on  entering 
into  the  contract^  and  the  appellant  showed  the  bona  fides 
of  that  intention  by  at  once  insuring  the  rice.  If  the  pur- 
chaser  had  a  right  to  say  to  the  sefler,  *'  I  accept  the  rice 
sent  me,"  he  had  equally  the  right  to  say  to  the  under- 
writer, *'I  have  accepted  it,  and  it  is  my  property,  to  cover 
which  the  policy  has  been  executed.'^  The  insurance 
attached  the  moment  the  goods  were  on  board ;  there  was 
no  waiting  till  the  ship  had  got  out  to  sea  on  the  voyage. 
The  words  of  the  policy,  ''at  Rangoon,"  show  that  it  was 
to  attach  during  the  loading  on  board. 

Even  though  the  whole  property  has  not  been  actually 
719]  delivered,  *the  risk  of  it  may  be  that  of  the  pur- 
chaser: Mariineau  v.  Kitching  (*). 

This  was  not  the  purchase  of  an  ascertained  chattel,  but 
of  a  cargo  of  rice,  of  rice  to  be  delivered  in  bags,  and  each 
delivery  of  each  bag  was  therefore,  so  far,  a  fulfilment  of  the 

{})  Law  Rep.,  7  Q.  B.,  486. 
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contract,   and    the  interest  attached   as  that  was    done : 
Arneald  on  Marine  Insurance  (*) ;  TurUy  v.  Boies  ('). 

Sparkes  \.  Marshall  (*)>  Castle  v.  Playfotd  (*),  Joyce  v. 
Swann  (*),  Langton  v.  Higgins  ('),  Seagrave  v.  ?%«  Union 
Marine  Insurance  Co.  (^),  Aldridge  v.  Johnson  Q)  -S^^^- 
worth  V.  7%a  Alliance  Marine  Insurance  Co,  (•),  Byrne  v. 
Schiller  ("),  Hicks  v.  Shield  ("),  Mansfield  v.  Maitland{^\ 
lAjLcena  v.  Cravfurd  ("),  Hagedorn  v.  Oliverson  ("),  Clorj/  v. 
PaUon  (*'),  and  Carter  v.  Scargill  ("),  were  also  cited  and 
commented  on. 

Mr.  ^z^,  Q.C.,  and  Mr.  Cohen^  Q.C.,  for  the  respondent : 
Insurance  is  a  contract  for  indemnity — nothing  more^  and 
unless  a  person  has  an  interest  against  the  loss  of  which  he 
requires  to  be  indemnified,  he  cannot  insure.  Here  there 
was  no  such  risk.  The  loss,  if  any,  occurred  at  the  moment 
the  ship  sank.  Could  it  be  said  that  the  appellant  had 
then  lost  anything  ?  Certainly  not.  He  had  then  no  prop- 
erty in  the  goods — none  had  passed  to  him — the  property 
was  in  the  vendors;  they  had  untertaken  to  deliver  a 
*' cargo"  of  rice.  At  the  moment  the  ship  went  down,  no 
cargo  had  been  delivered — the  vendors  were  only  in  the 
course  of  performing  their  contract^  and,  till  they  had  per- 
formed it,  the  rice  was  at  their  risk.  There  was  an  act  to  be 
done  by  the  vendors,  and  till  done,  there  had  been  no  per- 
formance of  the  contract,  and  no  property  passed :  Black- 
burn, Contracts  of  Sale  (").  *The  vesting  of  the  [720 
property  is  a  question  of  intention,  and  the  contract  does 
not  show  that  there  was  any  intention  that  the  property 
should  pass  until  the  delivery  of  the  cargo  ];iad  been  com- 
pleted, nor  perhaps,  indeed,  until  the  bill  of  lading  and  the 
shipping  documents  had  been  delivered,  and  the  drafts  in 
ps^rment  had  been  accepted.  Now  if  only  a  few  bags  had 
been  put  on  board,  it  could  not  be  contended  that  the  pur- 
chaser would  have  been  bound  to  accept  them  as  delivery . 
of  the  cargo,  and  no  difference  in  principle  was  made  by  the 
fact  that  instead  of  a  few  bags  a  great  many  bags  of  rice  had 
been  put  on  board.  The  plaintiff  was  entitled  to  exercise  an 
option  as  to  what  was  sent  in  performance  of  the  contract, 

(')  C.  X.,  p.  2S9,  et.  teq,  AUvton  y.  BriM  Marine  Inauranee  Com' 

(»)  2  a  A  C,  200.  pany,  1  App.  Cas.,  209.  ■ 

(»)  2  Bin^.  N.  C,  761.  (")  1  El.  A  Bl,  688. 
(*)  Law  Rep.,  1  Ex.,  98.  ("•)  4  B.  <k  A.,  682. 

(»)  17  C.  B.  (N.S.),  84.  (»)  8  B.  A  P.,  76;  2  N.  R.,  269.    See 

O  4  H.  A  N.,  402.  also  1  Taunt,  825. 

(')  Law  Rep.,  1  C.  P.,  805.  (")  2  M.  A  S.,  486. 
(•)  7  El.  A  Bl,  886.                                 -     (")  Law  Rep.,  7  Q.  B.,  804. 

(»)  Law  Rep.,  8  0.  P.,  696.  (»•)  Law  Rep.,  10  Q.  B.,  664. 
(»«)  Law    Rep.,  6    Ex.,  20-819.      See      (")  Page  161. 
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and  to  exerci6e  it  up  to  the  last  moment  of  the  delivery  of  a 
full  cargo.  But  if  so,  till  that  full  cargo  had  been  delivered, 
and  had  been  accepted,  the  property  was  not  his,  but  that 
of  the  vendor,  and  was  consequently  not  at  the  purchaser's 
risk :  Appleby  v.  Myers  (*).  The  case  of  Oilmour  v. 
Supple  (')  had  been  relied  on  in  the  court  below,  but  that 
was  not  a  case  of  insurance,  but  merely  one  of  a  contest 
between  vendor  and  vendee,  in  which  the  rights  of  third  per- 
sons were  not  affected. 

The  delivery  here  could  not  be  said  to  be  made  into  the 
ship  of  the  appellant :  it  was  not  his,  he  had  not  chartered 
it ;  he  arranged  with  the  vendors  of  the  rice  that  they 
should  put  the  rice  on  board  that  ship,  and  he  was  to  pay  a 
gross  sum  to  the  vendors  of  the  rice,  which  was  to  cover  the 
value  of  the  rice  and  the  sum  which  the  vendors  were  to 
pay  for  the  freight.  The  property  could  not  be  said  to  be 
delivered  to  him  till  it  was  delivered  into  his  ship.  There 
was  a  broad  distinction  between  delivery  of  goods  into  his 
own  ship  and  delivery  of  them  into  a  ship  merely  chartered 
by  another  person  for  a  voyage,  and  the  freight  for  which 
was  to  be  paid  as  part  of  tue  cross  purchase-money  of  the 
cargo.  That  distinction  was  made  clear  by  all  the  cases  which 
related  to  stoppage  in  transitu^  where  delivery  into  a  char- 
tered ship,  or  to  a  railway  company  was  not,  as  of  course, 
deemed  ^livery  to  the  vendee  nimself,  but  all  the  circum- 
stances of  the  delivery  were  required  to  be  considered. 
Putting  the  rice  on  board  a  ship  wnich  was  at  the  time  more 
the  ship  of  the  vendors  than  it  was  the  ship  of  the  plain- 
721]  tiff,  wj(»s  not  like  putting  the  oil  *agreed  to  be  sold 
into  bottles  furnished  for  that  purpose  by  the  purchaser 
himself,  as  in  the  case  of  Langwn  v.  Higgins  ("),  and  did 
not  constitute  an  appropriation  of  the  rice  to  Anderson. 
How  then,  if  the  property  in  the  rice  did  not  pass  to  the 

¥  lain  tiff,  could  he  oe  said  to  have  an  insurable  interest  in  it  ^ 
he  rice  might  be  his  by  contract,  so  far  as  he  and  the  ven- 
dors were  concerned,  so  as  to  enable  him  to  sue  on  the  con- 
tract, but  their  mutual  relation  in  that  respect  would  not 
be  sufl3icient  to  affect  the  rights  and  liabilities  of  third  per- 
sons. The  property  here  did  not  pass  ;  the  bill  of  lading 
had  not  been  delivered,  but  was  to  be  handed  over  at  a  fu- 
ture time.  Before  that  time  arrived,  and  when  no  property 
was  vested  in  him,  and  no  risk  cast  u]3on  him,  the  plaintiff 
insured  the  cargo.  But  if  he  had  no  right  in  the  cargo,  and 
no  interest  in  it,  and  no  risk  attached  to  it,  the  mere  act  of 
insurance  could  not  give  him  one.     Reliance  was  placed  on 

(')  Law  Rep.,  2  C,  P.,  661.  («)  11  Moo.  P.  C,  661.  (»)  4  H  A  N.,  402. 
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the  words  of  the  contract ;  it  was  assumed  that,  without 
express  words  to  pass  the  property  it  would  pass  and  be  at 
the  risk  of  the  buyer,  on  account  of  the  implied  effect  of 
some  words  in  the  contract.  Thus  it  was  supposed  that  the 
words  "bought"  and  "cost  and  freight"  were  sufficient  to 
show  that  the  whole  property  in  the  subject-matter  of  the 
contract  was  in  the  buyer ;  but  that  was  not  so.  The  word 
"  bought "  was  merely  a  common  phrase  used  to  show  that 
a  dealing  with  respect  to  purchase  and  sale  had  taken  place, 
but  it  did  not  show  that  there  had  been  a  complete  sale  suf- 
ficient to  pass  the  property ;  and  the  other  words  merely 
described  what  would  be  the  amount  of  liability,  and  in 
what  way  that  was  to  be  measured,  when  the  contract  was 
actually  carried  into  effect.  But  it  is  essential  to  show  that 
the  insured  had  actually  an  interest  at  risk :  Phillips  on 
Insurance  (') ;  Warder  v.  Horton  (*).  The  risk  went  with 
the  property.  The  act  of  insuring,  immediately  after  the 
contract  was  made,  had  no  effect  whatever  in  showing  that 
that  contract  was  to  be  taken  as  executed.  The  vendor' s 
risk  never  be^an  until  after  the  day  when  the  cargo  which 
was  the  si)eciiic  subject  of  purchase  had  been  delivered,  but 
none  was  ever  delivered,  for  the  ship  sank  before  the  deliv- 
ery was  complete.  The  words  of  the  policy,  therefore. 
*liad  here  no  application  favorable  to  the  plaintiff,  [725i 
for  they  related  not  to  a  liability  for  part  of  a  cargo,  but  for 
a  cargo — a  complete  cargo.  In  Sparkes  v.  Marsaall  (")  and 
Joyce  V.  8u>ann{*)  the  court  thought  that  the  property  had 
passed,  but  as  that  was  the  very  question  here,  those  cases 
were  inapplicable  to  the  present.  The  principle  by  which 
all  cases  of  this  kind  must  be  decided  was  laid  down 
in  Cutter  v.  Powell  {*)^  and  was  fully  elucidated  in  the 
learned  notes  to  that  case  printed  in  Smith's  Leading 
Cases  (•).  When  this  ship  went  down  there  was  no  liability 
on  the  part  of  the  jjlaintiff  to  pay  for  anything.  If  so, 
there  was  no  interest  in  him  of  an  insurable  nature. 

Sir  JET.  James  replied. 

Lord  Chelmsford  :  My  Lords,  the  question  to  be  deter- 
mined upon  this  appeal  is  one  of  some  difficulty,  and  it  has 
g'ven  rise  to  a  great  diversity  of  judicial  opinion.  It  may 
i  thus  shortly  stated :  whether  the  appellant  under  a  con- 
tract for  the  purchase  of  a  cargo  of  rice,  to  be  shipped  in  a 
vessel  called  tne  Sunbeam,  had  any  property  in  the  rice,  or 
had  incurred  any  risk  in  respect  of  it,  so  as  to  give  him  an 

(«)  Chap,  iii,  secte.  172,  175,  181,  185.         (♦)  17  C.  B.  (N.S.),  84. 
(*)  4  Binney,  Penaylv.  Rep.,  629.  (»)  «  T.  R.,  820. 

(»)  2  Bin^.  N.  C,  761.  (•)  Vol.  ii,  p.  1. 
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insurable  interest  at  the  time  of  the  total  loss  of  the  vessel 
and  cargo  ? 

The  contract  for  the  purchase  of  the  rice  is  in  the  follow- 
ing terms :     [His  Lordship  read  it,  see  ante^  p.  714.] 

If  the  intention  of  the  parties  is  to  be  collected  from  the 
written  contract  alone,  as  payment  was  to  be  made  only  on 
the  completion  of  the  cargo,  according  to  the  case  of  Ap- 
pleby V.  Myers  {')  until  the  cargo  was  conapletely  made  up 
no  interest  in  it  passed  to  the  purchaser.  !But  although  the 
purchaser  of  a  cargo  may  have  no  interest  in  it  until  a  cer- 
tain event,  as  for  instance  until  delivery,  he  may,  if  he 
pleases,  expressly  take  upon  himself  all  risks  and  danj^ers 
of  the  voyage,  as  in  Castle  y.  Playford{*)^  although  with- 
out a  stipulation  to  this  effect  he  would  not  be  affected  b^ 
anything  which  might  happen  to  the  cargo  in  its  transit 
to  him. 

In  the  present  case  it  is  contended  that,  either  under  the 
723]  *contract  itself,  the  appellant's  risk  began  as  soon  as 
any  rice  was  shipped  on  board  the  Sunbeam,  or  that  the 
act  of  effecting  an  insurance  on  the  rice  by  the  appellant 
was  an  agreement  on  his  part  to  undertake  the  risk.  As- 
suming that  the  intention  of  the  parties  may  be  implied 
from  their  acts,  and  so  become  a  term  in  the  contract,  the 
acts  ou^ht  to  be  such  as  to  manifest  that  intention  without 
ambiguity.  The  acts  relied  upon  in  this  case  are  a  notice 
from  the  vendors  to  the  purchaser  to  effect  an  insurance  on 
the  rice  in  the  Sunbeam,  and  a  policy  of  insurance  effected 
by  the  purchaser  accordingly,  describing  the  adventure  as 
^' beginning  upon  the  goods  and  merchandises  from  the 
loading  thereof  aboard  the  ship,  and  to  continue  and  en- 
dure during  her  abode  at  Rangoon,"  &c. 

It  seems  to  me  to  be  clear  tnat  unless  a  change  was  pro- 
duced in  his  rights  and  liabilities  under  the  contract,  by  his 
undertaking  the  insurance,  Anderson  would  have  had  no 
interest  in  the  rice  until  a  complete  cargo  had  been  shipped. 
But  although  this  was  his  position  in  relation  to  the  con- 
tract itself,  ne  had  a  contingent  benefit  which  might  accrue 
to  him  from  the  completion  of  the  cargo  on  board  the  Sun- 
beam, and  its  safe  delivery.  This  contingent  benefit  was 
one  on  expected  profits,  and  although  it  would  not  be  pro- 
tected by  an  insurance  on  the  rice,  Lucena  v.  Oravfura  ("), 
yet  Anderson  having  that  contingent  interest  in  the  safety 
of  the  cargo,  might  not  be  disposed  to  take  upon  himself 
an  insurance  against  Its  loss,  more  especially  as  he  would 

0)  Law  Rop.,  2  C.  P.,  «51.    (•)  Law  Rep.,  7  Ex.,  98.    (»)  2  B.  <k  P.,  N.  R.,  269. 
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have  an  interest  in  the  rice  itself  at  RangooD,  as  soon  as  the 
cargo  should  be  completed. 

Did  this  insurance  throw  the  risk  of  the  loss  of  the  rice 
upon  him  ?  Did  he,  by  undertaking  it,  impliedly  agree 
With  the  vendors  that  if  the  rice  was  destroyed  after  any 
part  had  been  shipped  on  board  the  Sunbeam  the  loss 
should  be  his  H  Did  this  act  change  the  nature  of  the  con- 
tract, the  stipulations  of  which,  enabling  the  •vendors  to 
take  the  bill  of  lading  in  their  own  name,  and  to  send  it  for- 
ward with  the  draft,  being  prima  facie  (though  not  conclu- 
sive) evidence  of  the  interest  and  property  remaining  in 
them  %  What  is  the  nature  of  the  risk  which  Anderson  is 
supposed  to  have  undertaken  ?  In  the  words  of  Mr.  Jus- 
tice Blackburn  in  Castle  Y*Playford{^\  it  was  this :  [724 
*'  If  the  property  perishes  by  dangers  of  the  seas,  I  shall  take 
the  risk  of  naving  lost  the  property,  whether  it  be  mine  or 
not."  If  this  really  was  his  undertakinff  every  bag  of  rice 
the  moment  it  was  shipped  on  board  the  Sunbeam  was  at 
his  risk,  and  the  loss  of  it  must  have  fallen  upon  him.  But 
the  Court  of  Common  Pleas  held  that  as  Anderson  would 
not,  if  the  ship  had  sailed  and  arrived  with  what  was  on 
board  of  it  when  it  sank,  have  been  obliged  to  accept  what 
was  on .  board,  he  was  not  bound  to  pay  for  the  rice  on 
board,  lost  at  the  time  of  the  sinking.  From  which  it 
would  seem  to  follow  that  Anderson  was  not  exposed  to 
any  risk  of  loss  before  a  complete  cargo  had  been  shipped 
in  the  Sunbeam.  | 

There  being,  therefore,  conilicting  evidence  of  intention 
as  to  the  interest  in  the  rice  parsing  to  the  purchaser,  or  re- 
maining in  the  vendors,  the  effect  of  the  written  contract 
being  that  the  interest  was  to  continue  in  the  vendors  till 
the  completion  of  the  cargo,  and  the  consent  of  the  pur- 
chaser to  insure  not  shifting  the  property  during  the  load- 
ing and  before  the  cargo  was  complete,  and  being  at  the 
utmost  an  uncertain  indication  of  his  intention  to  assume 
the  risk,  I  think  we  ought  not  to  look  out  of  the  contract, 
but  to  determine  the  rights  and  liabilities  of  the  parties  by 
it  alone. 

It  is  not  disputed  that  by  the  terms  of  the  contract  An- 
derson was  not  bound  to  take  less  than  a  complete  cargo  of 
rice,  and  that  he  had  an  option  either  to  accept  or  reject  a 
part  cargo.  If  he  had  exercised  this  option  by  accepting 
what  was  on  board  before  the  Sunbeam  sank,  as  a  f  ultil- 
ment  of  the  contract  on  the  part  of  the  vendors,  he  would 
have  had  an  insurable  interest  in  the  rice  at  the  time  of  the 

(')  Law  Rep.,  7  Ex.,  98. 
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loss.  The  judges  in  tlie  Court  of  Common  Pleas  thought 
the  property  had  not  passed  out  of  the  vendors  at  this 
time,  but  tuey  were  of  opinion  "that  there  was  such  an 
appropriation  of  the  rice  on  board  to  the  contract,  as  to 
prevent  the  sellers  from  withdrawing  that  rice  without  the 
consent  of  the  buyers;"  thus  apparently  fixing  the  buyers 
witli  the  risk  of  the  rice  from  time  to  time  as  it  was  put  on 
board.  Upon  this  Mr.  Justice  Blackburn,  in  his  judgment 
in  the  Exchequer  Chamber,  observes  Q,  *'If  we  could  see 
7251  anything  to  indicate  an  intention  tnat  as  each  bag  *wa8 
shipped  it  should  be  at  the  buyer's  risk,  we  should  think  it 
indicated  an  intention  that  it  should  not  be  taken  out  with- 
out his  consent,  but  we  cannot  find  anything  to  thiseflfect." 

Now,  an  intention  that  each  bag  of  rioe  shipped  should 
be  at  the  risk  of  the  purchaser  is  necessary  to  be  established 
as  a  foundation  for  the  ai^ument  maintained  by  the  learned 
counsel  for  the  appellant,  that  if  part  of  the  rice  had  been 
shipped,  and  had  been  damaged  while  on  board,  the  vendor 
might,  without  removing  it,  have  gone  on  loading  the  rice 
until  a  full  cargo  had  b^en  put  on  board,  and  have  deliv- 
ered it  to  the  purchaser,  who  would  have  had  no  option,  but 
must  have  accepted  it  as  a  faithful  performance  oi  the  con- 
tract. Sir  Henry  James  went  farther  than  this,  and  argued 
that  even  if  the  part  of  the  cargo  shipped  had  been  totally 
destroyed  by  fire,  and  the  vendors  had  come  with  a  farther 
c[uantity  of  rice  to  be  shipped,  the  master  must  have  taken 
it  in,  and  if  the  Sunbeam  had  afterwards  arrived  with  a 
quantity  of  rice,  which,  together  with  that  destroyed,  would 
have  amounted  to  a  full  cargo,  the  purchaser  could  not 
have  refused  to  accept  it.  This  rather  bold  proposition 
requires  for  its  support  (as  already  stated)  that  it  should 
first  be  established  that  each  bag  of  rice  as  it  was  shipped 
on  board  was  appropriated  to  the  purchaser,  and  was  at 
his  risk. 

It  was  said  that  Baron  Bramwell,  in  the  judgment  of  him- 
self and  his  brother  Barons,  agrees  that  if  the  rice  on  board 
was  damaged  the  vendors  might  go  on  and  complete  the 
cargo,  and  maintain  that  they  had  fulfilled  their  contract. 
But  the  learned  Baron  by  no  means  expressed  an  unhesi- 
tating assent  to  the  proposition,  for,  after  observing  that 
the  rice  was  not  to  be  the  purchaser's  property  or  at  his 
risk  till  completion  of  the  cargo,  he  went  on  to  sayOj 
*'  Save  possibly,  as  was  suggested,  that  if  any  of  the  rice 
during  the  losuiing,  and  after  it  was  on  board,  had  been 
damaged,  the  sellers  might  complete  the  cargo,  and  insist 

0)  Law  Rep.,  10  C.  P.,  at  p.  620.  (»)  Law  Rep.,  10  C.  P.,  at  p.  623. 
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that  they  had  f  alfilled  their  contract  by  shipping  merchant- 
able rice." 

Assuming  that  the  rice  was  not  the  purchaser's  property, 
nor  at  his  nsk,  as  Baron  Bramwell  thought,  I  cannot  agree 
that  in  the  circumstances  supposed  there  could  possibly  be 
a  performance  of  the  contract.  The  purchaser  was  entitled 
to  a  full  cargo  of  *mercliantable  rice,  and  was  not  [726 
bound  to  accept  less  than  a  full  cargo.  If  so,  how  could  he 
have  been  compelled  to  take  a  cargo  which  consisted  only 
partl}r  of  merchantable  rice,  or  part  of  a  cargo  the  other  part 
of  which  had  been  destroyed  i 

But  even  if  the  purchaser  might,  in  the  supposed  case, 
have  been  placed  in  the  Dosition  of  being  forced  to  accept  a 

Eartly  damaged  or  partially  destroyed  cargo,  this  could  only 
e  after  the  vendors  had  from  first  to  last  put  on  board  a 
quantity  of  rice  which,  with  reference  to  the  number  of  bags 
actually  shipped,  would  have  amounted  to  a  full  cargo. 
When  the  loss  occurred,  this  had  not  been  done,  and  the 
purchaser  had  not  exercised  his  option  to  accept  the  incom- 
plete cargo.  The  learned  counsel  for  the  appellant  argued, 
that  after  the  Sunbeam  sank  with  a  deficient  cargo,  the  pur- 
chaser had  a  right  to  exercise  his  option  and  to  accept  the 
rice  at  the  bottom  of  the  river,  in  fulfilment  of  the  contract. 
And  the  Court  of  Common  Pleas  held  (*)  that  although  the 
plaintiff  had  an  option,  which  existed  at  the  time  of  the  loss, 
of  rejecting  the  rice,  on  the  ground  that  a  full  cargo  had  not 
been  shipped,  he  '^was  entitled  as  against  the  defendant 
(the  underwriter)  to  decline  to  exercise  that  option,  and  to 
insist  that  the  contract  of  purchase  and  sale  was  fulfilled  by 
the  loading,  on  behalf  of  the  vendors,  on  board  the  Sun- 
beam, of  the  rice  which  was  on  board  when  the  shij)  foun- 
dered ;  and  that  consequently  the  property  in  such  rice  was 
in  him,  the  plaintiff,  at  the  time  of  the  loss." 

But  it  appears  to  me  that  the  right  to  exercise  the  option 
must  be  distinguished  witb  relation  to  different  parties.  As 
between  the  purchaser  and  vendors  there  was  nothing  to 
prevent  the  purchaser,  if  he  chose  to  do  so  extraordinary  a 
thing,  to  take  to  the  perished  rice,  and  pay  the  invoice  price 
of  it.  But  the  case  is  one  between  the  purchaser  and  the 
underwriters.  The  purchaser  was  entitled  to  a  cargo  of 
rice  shipped  on  board  the  Sunbeam ;  the  option  which  he 
was  entitled  to  exercise  related  to  a  cargo  on  board  that 
vessel,  and  no  other.  Both  vessel  and  cargo  were  utterly 
lost ;  what  subject  was  in  existence  upon  which  an  option 
could  be  exercised  ? 

0)  Law  Re^.,  10  C.  P.,  16, 
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It  was  argued,  that  if  a  purchaser  of  goods  had  an  option 
to  accept  the  delivery  of  tnem,  he  might  exercise  such  op- 
727]  tion  after  *the  goods  had  been  lost.  He  might  cer- 
tainly, if  the  property  in  the  goods  had  been  in  him,  for 
then  the  right  would  nave  been,  not  a  right  to  accept  what 
had  already  become  his,  but  to  refuse  them  as  not  fulfilling 
the  contract.  That  was  the  case  of  SparJces  v.  Marshall  ('), 
cited  as  an  authority  in  favor  of  the  appellant,  where  it  was 
held  that  a  purchaser  having  a  right  of  option  to  accept  or 
reject  goods,  might  exercise  that  option  against  under- 
writers, after  the  loss  of  the  eoods  in  transitu.  That  case 
turned  entirely  on  the  fact  of  the  oats,  the  subject  of  the 
contract,  having  been  appropriated  to  the  plaintiff,  and  the 
interest  in  them  being  vested  in  him  at  the  time  of  the  loss. 
The  case  is  therefore  clearly  distinguishable  from  the  pres- 
ent, where  the  purchaser,  haying  an  unexercised  right  of 
option,  before  the  loss,  as  to  the  cargo  of  rice,  wherein  no 
interest  had  passed  to  him,  took  upon  himself  to  accept  and 
pay  for  the  goods. 

After  the  loss  the  purchaser  was  not  bound  to  pay  for  the 
rice,  the  vendors  could  not  have  insisted  upon  payment.  If 
there  had  been  no  insurance,  it  cannot  be  supposed  that  the 

Purchaser  would  have  taken  to  and  paid  for  the  rice  at  the 
ottom  of  the  river.  The  payment  was  entirely  voluntary, 
and  instead  of  being  the  exercise  of  a  bona  fide  option  by 
the  purchaser,  was  only  made  by  him,  and  accepted  by  the 
vendors,  with  the  view  of  relieving  themselves  and  throwing 
the  loss  upon  the  underwriters. 

I  think  that  the  judgment  of  the  Exchequer  Chamber  is 
right,  and  that  it  ought  to  be  affirmed. 

Lord  Hatherley  :  My  Lords,  I  feel  that  this  is  a  case 
offering  many  points  of  difficulty,  and,  as  we  have  'seen 
alread^  in  the  courts  below,  it  is  one  upon  which  consider- 
able differences  of  opinion  may  exist  upon  the  documents 
and  the  evidence  which  have  been  placed  before  us  for  our 
decision.  The  documents  are  scanty,  and  we  are  driven  to 
draw  such  inferences  as  we  best  may  from  the  exact  word- 
ing of  the  language  of  the  contract,  and  from  the  transac- 
tions which  took  place  at  the  time  it  was  made,  as  bearing 
upon  the  question  of  the  risk  of  the  assured  in  those  goods, 
wnich  were  the  subject  of  the  policy,  when  the  property 
728]  was  destroyed  by  an  ^accident.  It  was  sucli  an  ac- 
cident as  would  clearly  be  within  the  terms  of  the  policy 
if  we  could  hold  that  the  assured  had  such  an  interest  as 
he  could  insure,  and  was  subject  to  such  a  loss  that  re- 

(')  2  Bing.  *.  C,  761. 
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quired  him  to  be  indemnified  by  virtue  of  his  contract  of 
iusarance. 

Now,  the  original  document  itself,  by  which  the  purchase 
of  the  rice  was  made,  appears  to  me,  when  it  stands  alone, 
to  be  very  plain  and  clear  in  its  construction.  The  rice 
bought,  the  subject-matter  of  the  contract,  was  "  the  cargo 
of  new  crop  Rangoon  rice  per  Sunbeam. ''  The  Sunbeam  is 
described  by  a  foreign  register;  the  ship  is. said  to  be  No. 
1,254  in  a  book  equivalent  to  certain  books  which  are  kept 
here  with  reference  to  the  classification  of  ships.  It  is  de- 
scribed as  *'700  tons  register,  No.  1,254,  in  Veritas,"  and 
the  price  of  the  rice  is  fixed  at  so  much  ''per  cwt.,  cost  and 
freight."  The  freight  appears  to  be  included  with  the 
price.  And  it  is  stated  that  it  is  "expected  to  be  March 
shipment,  but  the  contract  is  to  be  void  should  vessel  not 
arrive  at  Rangoon  before  April,  1871."  Then  the  payment 
is  to  be  made  ''by  sellers'  draft  on  purchasers  at  six  months' 
sight,  with  documents  attached." 

The  court  below  has  held  that  on  the  face  of  that  docu- 
ment, in  the  first  place,  it  would  appear  to  have  been  in- 
tended by  both  parties  that  the  subject-matter  of  the 
contract  snould  be  a  full  and  complete  cargo  of  this  ship 
Sunbeam,  whatever  that  fit  and  proper  cargo  might  be ;  and, 
secondly,  that,  so  far  as  the  contract  itseltis  concerned,  the 
provision  that  the  payment  was  to  be  made  "by  sellers' 
draft  on  purchasers  at  six  months'  sight  with  documents 
attached ''  indicated  that  the  property  snould  not  pass  from 
the  vendors  to  the  purchasers,  at  least  until  the  vendors 
were  in  a  condition  to  attach  such  documents,  which  again 
would  lead  to  the  conclusion  that  the  property  wa&  not  in- 
tended to  pass  until  a  complete  cargo  had  oeen  supplied  to 
the  vessel,  and  the  bill  of  lading,  one  of  the  documents  in 
question,  could  be  attached. 

That  being  the  state  of  things,  and  the  question  arising  as 
to  who  was  to  be  at  the  risk  during  the  loading,  the  question 
of  whose  the  risk  was  will  not  be  determined  solely  by  the 
question  of  property.  That  is  shown  by  many  authorities, 
to  which  copious  reference  has  been  made  during  the  argu- 
ment. It  is  perfectly  conceivable — indeed,  in  many  cases  it 
has  been  so  as  a  matter  of  *fact — that  a  person,  sell-  [729 
ing  some  goods  at  a  distant  place  to  a  person  living  in  this 
country,  may  say  "I  am  perfectly  willing  to  sell  you  these 
goods.  I  am  perfectly  willing  to  complete  the  cargo  so  to 
be  sold,  but  I  do  not  intend  to  be  at  the  risk  of  their  loss 
during  the  transit  or  on  the  voyage ;  and  although  you  will 
not  be  expected  to  pay  for  the  goods  and  acquire  the  prop- 
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erty  until  you  have  the  bills  and  the  documents  attached 
sent  to  you,  still  in  the  meantime  there  will  be  a  risk  in 
transit,  and  that  is  a  risk  which  I  am  not  desirous  of  under- 
taking, and  I  must  throw  that  risk  upon  you  as  part  of  our 
bargain."  Although  nothing  is  distinctljr  said  to  that  effect 
in  this  contract,  there  are  other  matters  in  evidence  which 
might  be  sufficient  to  imply  that  it  was  part  of  the  arrange- 
ment (and  so,  indeed,  1  tnink  the  court  below,  the  court 
from  which  this  appeal  is  brought,  may  be  ^id  to  have 
held)  that  when  all  was  complete,  when  the  cargo  was  com- 
plete, when  the  documents  were  obtained  which  were  to  be 
attached  to  the  bills  that  were  to  be  drawn,  when  all  that 
was  done,  although  it  might  still  be  held  that  the  property 
had  not  passed  until  the  purchaser  was  in  possession  of 
these  bills  and  these  documents,  yet  at  the  same  time  the 
intermediate  risk — the  intermediate  loss  if  such  there  should 
be— fihould  not  be  at  the  vendor's  risk,  but  at  the  pur- 
chaser's. And  that  may  be  brought  before  the  court  by 
evidence  collateral  to  the  contract. 

In  the  present  case  the  evidence  stands  thus :  As  a  matter 
of  fact  it  appears  that  the  purchaser,  Anderson,  the  appel- 
lant, on  the  3d  of  February,  immediately  after  the  contract, 
which  was  dated  the  2d  of  February,  in  London,  instructed 
the  insurance  brokers  to  insure  a  ''cargo  of  rice  per  Sun- 
beam, 1,254  Veritas,  Rangoon  to  the  United  Kingdom," 
which  evidently  refers  to  the  contract  of  which  I  have  been 
^  speaking.  That  is  answered  by  the  brokers  stating  that 
the^  have  acted  upon  that  authority.  After  that  there 
arrives  a  letter  from  Messrs.  Thomas  Gray  &  Walker,  who 
had  negotiated  the  contract  in  London,  to  Anderson,  in- 
forming him  of  a  telegraphic  message  as  follows:  ''We  beg 
to  advise  hiving  received  the  following  telegram  from  Cal- 
cutta, dated  6th  March,  Sunbeam,  Rangoon,  advise  Ander^ 
son,  insurance." 

It  has  been  said — and  I  myself  am  inclined  to  take  that 
view  also — that  from  the  fact  of  this  message  sent  to  Ander- 
730]  son  "advise  *Anderson,  insurance,"  coupled  with 
the  fact  that  Anderson  did  insure  immediately  after  entering 
into  the  contract,  and  that  the  vendors  did  not  insure  (be- 
cause both  poii^ts  are  of  some  importance) — from  the  whole 
of  these  circumstances  put  together  it  may  be  infen-ed  that 
the  purchaser  was  to  bear  the  risk  of  anything  that  might 
occur  in  the  transit  of  the  goods  from  Rangoon  to  this 
country.  This  telegram  indicates  that  the  ship  Sunbeam 
having  arrived  at  Rangoon,  the  vendors  desired  to  remind 
Anderson  of  the  duty  of  insurance  if  he  wished  to  escape 
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from  the  risk  which  the  vendors  considered  him  bound  to 
undertake.  Although,  therefore,  there  is  nothing  in  the 
contract  per  se  which  would  indicate  that  Anderson  was  to 
be  at  the  risk  of  any  intermediate  loss  of  the  vessel  before 
being  ready  to  sail,  yet  putting  all  these  circumstances  to- 
gether,— namely,  that  he  did  in  fact  immediately  give  direc- 
tions for  insurance,  that  he  received  from  the  vendors  this 
letter  and  telegmphic  message  reminding  him  that  he  should 
insure,  the  vessel  having  actually  arrived  at  Rangoon, — 
one  may  infer  from  all  these  points  put  together  as  matters 
of  evidence,  that  the  engagement  was  that  the  vessel  on  its 
voyage,  and  the  goods  also,  were  to  be  at  the  risk  of 
Anderson. 

Now  comes  the  question,  what  was  it  that  was*  to  be  at  the 
risk  of  Anderson  \  I  apprehend  that  what  was  to  be  at  his 
risk  was  what  he  had  purchased.  It  appears  to  me  that  he 
was  to  be  at  the  risk  of  the  cargo  which  was  to  be  sent  to 
him  by  the  Sunbeam,  and  that  the  property  would  not  pass 
until  that  thing  was  brought  into  existence  which  he  nad 
bought.  Now  the  thing  h^  had  bought  was  I  think  con- 
fessedly, on  the  part  of  the  judges  who  took  the  one  view 
or  the  other  of  this  question  in  each  court,  a  whole  and 
complete  cargo  of  rice  to  be  shipped  by  the  Sunbeam.  The 
venaors  could  not  have  sent  him  half  a  cargo ;  or,  if  it  had 
been  sent,  he  might  have  had  the  option  of  saying,  I  will 
take  it ;  but  he  had  not  bought  it.  He  might  also  say, 
under  my  contract  if  you  put  naif  a  can;o  of  rice  on  board 
the  Sunbeam,  and  bring  it  here  and  tender  it  to  me  as  the 
cargo,  I  may  take  it  if  I  choose  to  exercise  such  an  option  ; 
but  I  am  not  bound  to  take  it,  and  I  decline  it.  Until  he 
had  exercised  such  an  option  the  propertv  had  not  vested  in 
him.  I  apprehend  that  until  he  had  got  the  thing  which  was 
contracted  to  be  sold,  namely,  a  full  and  *com]3lete  [731 
cargo,  he  had  not  got  anything  that  could  possibly  vest  in 
him,  whatever  might  be  said  of  the  whole  cargo  when  com- 
pleted, although  completed  in  Rangoon,  and  before  he  re- 
ceived the  bills  of  lading  and  other  documents,  together  with 
the  drafts  which  were  to  be  drawn  for  the  pri<5e  or  the  goods 
and  the  freight. 

Then,  my  Lords,  the  argument  is  put  thus;  it  is  said,  he 
having  this  option  to  accept  or  not  as  he  pleased,  and  having 
the  Sunbeam  at  Rangoon  as  a  vessel  wnich  might  be  con- 
sidered in  the  light  of  being  his  own  vessel,  inasmuch  as, 
under  the  contract,  the  freight  of  that  particular  vessel,  as 
well  as  the  price  of  the  goods  sold,  was  to  be  paid  by  him, 
it  comes  to  this,  that  it  was  as  though  he  had  sent  the  Sun- 
18  Eng.  Rep.  3 
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beam  to  receive  the  goods,  and  when  each  bag  of  rice  was 
put  on  board  that  ship  it  was  on  board  for  liis  benefit,  and 
was  specially  appropriated  to  him  as  purchaser,  and  could 
not  have  been  removed  without  his  consent.  The  learned 
judges  in  the  Court  of  Common  Pleas  viewed  the  matter  in 
this  light.  In  the  judgment,  from  which  a  passage  has  been 
read  by  my  noble  and  learned  friend  now  on  the  woolsack,  I 
mean  the  judgment  of  Mr.  Justice  Blackburn  in  the  Court 
of  Appeal,  the  view  that  when  once  any  particular  bag  of 
rice  had  been  put  on  board  the  vessel  it  could  not  be  re- 
moved without  the  consent  of  Anderson,  the  purchaser,  is 
commented  upon.  That  learned  judge,  and  those  learned 
judges  who  agreed  with  him,  proceed  as  far  as  this,  that  it 
might  well  •be  that  the  bags  of  rice  'placed  on  board  this 
vessel,  when  once  so  placed,  could  not  be  removed  without 
the  consent  of  the  shipowner  or  the  person  with  whom  the 
contract  had  been  made  for  the  vessel,  that  is  to  say,  the 
charterer ;  but  the  judges  below  having  said  it  could  not  be 
removed  without  the  consent  of  the  buyer,  Mr.  Justice 
Blackburn  makes  this  remark :,  "The  court  below  say  that 
putting  any  rice  on  board  the  Sunbeam  was  such  an  appro- 
priation 01  the  rice  on  board  as  to  prevent  the  sellers  from 
withdrawing  that  rice  without  the  consent  of  the  buyer.  If 
we  could  see  anything  in  the  contract  to  give  the  buyer  a 
right  to  object,  we  should  think  it  indicated  an  intention 
that  the  property  so  put  on  board  should  be  at  the  buyer's 
risk ;  but  we  cannot  find  anything  to  that  effect.  If  we 
could  see  anything  to  indicate  an  intention  that  as  each  bag 
was  shipped  it  should  be  at  the  buyers  risk,  we  should 
732]  think  it  indicated  an  *intention  that  it  should  not  be 
taken  out  without  his  consent.  But  we  cannot  reason  in  a 
circle." 

Now,  my  Lords,  I  apprehend  that  you  must  look  to  the 
contract  to  arrive  at  a  conclusion  on  this  point,  and,  looking 
at  the  contract,  I  confess  I  agree  with  Mr.  Justice  Black- 
burn. I  can  find  nothing  to  say  that  when  once  100  bags 
have  been  put  on  board,  those  100  bags  could  not  be  removed 
without  the  vendee's  consent.  It  is  easy  to  suppose  circum- 
stances in  which  this  question  might  have  arisen.  The  ven- 
dors of  the  rice  might  have  had  some  other  vessel  to  fill  in 
a  shorter  time  than  this ;  this  was  to  be  filled  by  a  specified 
time,  and  they  were  put  to  difficulties  about  filling  it  in  that 
time  as  it  was  ;  it  might  have  been  otherwise ;  it  might  have 
been  that  they  had  ample  time  to  fill  this  vessel,  and  that 
they  had  not  so  much  time  to  fill  another,  and  consequently  . 
they  might  have  been  desirous  to  transfer  some  bags  of  rice 
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from  this  vessel  to  the  other  one,  or  they  might  have  desired 
to  do  so,  if  any  accident  had  happened  to  a  lighter  coming 
down  the  river  to  the  other  vessel  which  they  were  bound  to 
load  in  a  given  time.  If  they  were  minded  to  transfer  part 
of  the  rice  on  board  this  vessel  to  another  vessel — always 
considering  such  claims  as  might  be  set  up  by  the  shipowner 
himself,  when  the  rice  had  once  been  put  on  board  the  ship, 
to  have  the  loading  completed — subject  to  such  claims,  I 
cannot  myself  see  that  the  vendee  could  have  had  anything 
to  say  against  their  removing  that  rice,  provided  alwavs  that 
they  filled  the  Sunbeam  within  the  time  ^provided  by  the 
contract,  and  in  other  respects  complied  with  the  terms 
of  the  contract.  It  strikes  me  that  there  is  nothing  upon 
the  face  of  the  contract  to  say  that  the  contract. was  not 
to  be  performed  in  any  degree  piecemeal,  or  that  anything 
had  been  bought  except  a  cargo,  by  which  I  think  was 
meant  a  full  cargo,  of  merchantable  rice--^the  Sunbeam's 
cargo — subject,  of  course,  tor  arrangements  between  them- 
selves as  to  what  was  a  proper  cargo  for  the  Sunbeam  as  to 
weight  and  so  forth,  all  of  which  would  be  readily  under- 
stood bjr  men  entering  sinto  contracts  and  dealings  of  this 
description. 

But,  my  Lords,  it  was  said  with  reference  to  this  part  of 
the  case — it  was  rather  put  as  illustrating  how  far  that  view 
would  be  supposed  to  carry  their  argument — ^but  we  hold 
that  if  so  many  *(say,  100)  bags  of  good  merchanta^  [733 
ble  rice  were  placed  on  board  that  vessel  in  the  course  of 
loading,  and,  before  the  cargo  was  completed,  those  100 
bags  had  become  destroyed  by  the  entrance  of  sea  water  or 
some  other  accident,  a  risk  of  the  sea,  then  the  vendor  would 
have  fulfilled  his  contract  of  supplying  the  cargo  of  rice, 

Erovided  he  afterwards  added  sufficient  rice,  instead  of  the 
ags  which  had  been  destroyed,  to  make  up  the  full  cargo. 
I  cannot  accede  to  that  proposition  in  any  snape  or  form  ;  it 
is  certainly  putting  the  case  very  high — yet  I  cannot  say 
that  I  am  driven  to  come  to  a  contrary  conclusion  by  such. 
an  argument.  It  appears  to  me  beyond  all  doubt  that  what 
the  vendor  had  to  furnish  was  a  cargo  of  merchantable 
rice ;  and  if  when  the  vessel  arrived  at  Kangoon,  or  at  any 
time  before  the  cargo  was  completed,  and  before  the  docu- 
ments could  possibly  be  obtained,  that  rice  had  been  utterly 
destroyed  and  wasted,  I  think  the  vendee  would  most  un- 
doubtedly be  in  a  position  to  say :  You  have  not  supplied 
to  me  that  which  I  bought,  namely,  a  full  cargo  of  mer- 
chantable rice ;  it  was  not,  at  the  time  when  the  loading 
of    the  cargo  ceased,   a  full  cargo,   and  from  that  time 
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it  never  has  been  a  fall  cargo  of  merchantable  rice,  and 
take  it  I  will  not — I  apprehend  he  would  have  been  per- 
fectly justified  in  so  saying. 

My  Lords,  if  that  be  so,  I  am  quite  unable  to  see  how  this 
rice,  supposing  the  whole  cargo  of  it  when  completed  was 
to  be  at  the  risk  of  the  vendee,  can  be  said  to  have  been  at 
his  risk  when  the  thing  he  bought  never  had  been  brought 
into  existence  at  all.  The  vessel  unfortunatelv  sank  before 
the  cargo  of  rice  had  ever  been  completed,  and  therefore  the 
thing  which  was  to  be  insured  against  had  never  come  into 
existence,  and  of  course  the  vendee  had  never  acquired  an 
interest  in  that  which  had  never  been  in  a  state  in  which  it 
could  be  tendered  to  him  for  his  acceptance. 

But  then  it  is  said  that  he  had  an  option  which  he  might 
exercise,  and  that  he  might  say, — Although  this  rice  has 
been  destroyed,  although  it  never  left  the  river  of  Rangoon, 
but  sank  to  the  bottom  before  the  thing  I  bought  was  com- 
pleted, I  will  exercise  my  option  of  taking  it  now,  though 
the  incomplete  cargo  has  been  destroyed.  I  apprehend  it  is 
quite  impossible  to  say,  and  no  authority  certainly  goes 
anything  like  the  length  of  saying,  (hat,  as  against  third 
734]  persons,  and  merely  for  the  purpose  of  *making 
those  persons  liable,  the  vendee  could  exercise  the  option 
which  he  had^— or  which,  if  the  thing  in  any  shape  or  form 
had  been  brought  before  him,  that  is  to  say,  if  the  half 
cargo  had  been  sent  to  this  country,  he  might  have»had — of 
saying  whether  he  would  or  would  not  take  it.  It  is  im- 
possible to  say  that  he  had  vested  in  him  such  an  interest 
in  that  which  went  to  the  bottom,  and  which  did  so  before 
the  actual  thin^  he  bought  came  into  existence,  that  he 
could  exercise  his  option  of  taking  it  so  as  to  throw  the  loss 
upon  third  persons.  It  would  be  merely  nominally — by  a 
mere  passing  of  pieces  of  paper — that  he  could  be  said  to 
have  exercised  any  option  at  all  about  such  a  subject-mat- 
ter ;  and  to  say  that  he  could  do  that  for  the  purpose  of 
throwing  a  loss  on  the  underwriters  is  not  a  reasonable 
argument.  It  has  been  said  that  Mr.  Baron  Bramwell 
accepted  that  argument.  I  do  not  read  his  Lordship's  ob- 
seivations  as  leading  to  that  result.  I  read  Mr.  Baron 
Bramwell's  observations  as  meeting  the  argument,  if  it  could 
have  had  any  force  at  all,  by  certain  observations  of  his 
own.  My  noble  and  learned  friend  now  on  the  woolsack 
has  already  shown  that  there  is  not  any  actual  adoption  on 
the  part  of  Mr.  Baron  Bramwell  of  the  argument  so  sug- 
gested. 

But  one  argument  on  which  much  stress  has  been  laid  is 
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this :  if  yoa  once  concede,  which  I  am  disposed  to  concede, 
that  there  was  to  be  an  insurance  to  cover  the  risk  at  some 
period  or  other,  then  looking  at  the  whole  transaction  and 
all  that  has  passed  in  the  matter,  it  is  unreasonable  to  sug- 

fest  that  with  regard  to  the  loading  of  this  ship  there  should 
e  two  separate  periods  of  risk  to  be  covered  by  two  differ- 
ent insurances,  the  risk  being  of  the  same  character  and  re- 
lating to  one  and  the  same  ship,  and  to  one  and  the  same 
subject-matter ;  and  that,  therefore,  if  you  suppose  that  the 
risk  was  to  be  at  any  time  thrown  upon  the  vendee,  you 
must  take  it  that  it  was  not  expected  by  him,  or  by  any- 
body else,  that  there  should  be  one  risk  in  the  river  whilst 
the  process  of  loading  was  going  forward,  and  another  risk 
to  be  incurred  when  the  vessel  started  on  her  voyage,  and 
tliat  each  of  these  two  risks  were  to  be  separately  insured 
for,  the  one  by  the  vendor  and  the  other  by  the  vendee. 
Now,  my  Lords,  I  apprehend  that  that  argument  is  one 
which  cannot,  with  all  respect,  commend  itself  to  your 
Lordships.  One  answer  which  has  been  suggested  to  that 
argument  is  that,  as  ^regards  all  the  barges  bringing  [735 
4he  rice  intended  for  the  Sunbeam  down  the  river  to  be 
placed  on  board  that  vessel,  the  difficulty  is  just  as  great 
and  involves  as  unreasonable  a  supposition  as  exists  with 
regard  to  the  cargo  itself.  But,  my  Lords,  I  apprehend  the 
ti'ue  answer  to  the  argument  is  this — I  think  both  Mr.  Jus- 
tice Blackburn  and  Mr.  Baron  Bramwell  mention  it — it  is 
that  neither  party  thought  of  this  risk  at  all.  Evidently  it 
did  not  occur  to  anybody's  mind  that  there  was  this  danger, 
in  a  river  like  the  river  at  Rangoon,  in  the  actual  loading  of 
the  vessel,  and  that  there  was  a  risk  th^t  the  vessel  might 
sink  before  the  parties  were  in  a  position  to  sav  that  the 
purchaser  had  agreed  to  take  the  risk  upon  himself,  because 
that  which  he  had  agreed  to  insure  against  was  in  existence, 
namely,  the  full  cargo.  I  find  in  the  contract  nothing  to  say 
that  the  goods  were  purchased  bag  by  bag  as  they  were 
placed  in  the  vessel.  I  find  nothing  in  the  contract,  or  in 
the  surrounding  circumstances,  which  says  that  the  pur- 
chaser intended  to  take  the  risk  until  the  thing  existed 
against  the  loss  of  which  he  intended  to  be  insured.  There- 
fore it  appears  to  me  that  to  that  argument,  namely,  the 
argument  a6  iaconvenieiiti  as  regards  such  a  contract  being 
entered  into,  the  best  answer  is,  that  neither  of  the  parties 
thought  of  this  particular  risk — it  did  not  occur  to  their 
minds  that  the  particular  thing  which  happened  might  hap- 
pen. And  that  is  not  an  unusual  circumstance,  as  your 
Jiordships  are  aware,  in  insurances  of  this  character,  for  we 
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often  find  that  the  very  thing  which  has  happened  is  just 
the  thing  which  bothparties  omitted  to  tliink  of  and  to  pro- 
vide against — at  all  events  it  appears  to  me,  that  in  this  case, 
provided  against  it  they  have  not.  With  regard  to  the 
possibility  of  ratifying  the  contract,  I  think  the  reasons 
given  by  Mr.  Justice  Blackburn  show  clearly  that  Sparkes 
\  V.  Marshall  (*)  has  no  application  to  this  case.  That  was  a 
case  where  a  man  having  adopted  a  contract  was  called 
upon  by  the  insurers,  for  their  benefit,  to  exercise  a  possible 
option  of  saying,  I  ought  to  l>e  released  from  it.  That  is 
a  very  different  thing  from  saying :  Not  being  bound  by  the 
contract  I  will  consent  to  be  bound  by  it  for  the  sake  of 
handing  over  to  the  vendor,  whom  I  am  not  obliged  to  in- 
demnify in  any  way,  the  proceeds  of  the  insurance  which  I 
have  effected. 

736]  *I  apprehend  that  the  right  way  of  regarding  the 
whole  case  is  this,  and  that  is  the  way  in  which  the  learned 
counsel  for  the  respondent  concluded  his  observations: 
*'  Was  there  at  the  time  that  this  accident  happened  any  lia- 
bility whatsoever  on  the  part  of  the  vendee,  whereby  he  was 
subjected  to  loss,  against  which  by  the  contract  of  insurance 
he  ought  to  be  indemnified  ?"  It  appears  to  me  to  be  impos- 
sible to  say,  that  when  the  vessel  went  to  the  bottom  any 
action  could  have  been  brought,  or  any  proceedings  taken 
against  the  vendee,  in  respect  of  that  quantity  of  bags  of 
rice  which  had  been  loaded  on  board  the  Sunbeam.  It  is 
another  form  of  the  same  proposition  to  say  that  he  was  not 
insured  against  the  loss  of  that  quantity  of  bags.  With  re- 
gard to  the  contract  itself,  I  find  extreme  difficulty  in  com- 
ing to  the  conclusion  that  when  a  man  had  purchased  a 
cargo  of  rice  to  be  shipped  per  Sunbeam,  and  a  fourth  part, 
or  a  third  part  only,  of  the  cargo  had  been  placed  on  board 
the  vessel,  and  then  what  was  on  board  had  been  wholly 
lost,  he  was  under  a  liability  or  engagement  which  would 
subject  him  to  loss. 

I  regret,  my  Lords,  that  there  should  be  a  difference  of 
opinion  in  your  Lordships'  minds,  as  I  know  there*  is,  from 
having  had  the  advantage  of  seeing  a  judgment  of  one  of 
my  noble  and  learned  friends.  I  can  only  say  that  I  do  not 
see  my  way  to  hold  that  the  judgment  ought  to  be  reversed  ; 
on  the  contrary,  I  think  it  should  be  affirmed  by  this  House. 

Lord  O'Hagan  :    My  Lords,  I  concur  with  my  noble  and 
learned  friend  who  first  addressed  your  Lordships  that  this 
case  is  one  of  great  nicety  and  difficulty ;  as  has  been  suffi- 
ce) 2  Bing.  N.  C,  761. 
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ciently  manifested  by  the  conflict  of  judgment  in  the  courts 
below,  and,  I  am  sorry  to  add,  in  your  Lordships'  House. 

We  have  here  an  appeal  and  a  cross  appeal,  the  latter,  on 
one  poi  n  t,  impeaching  tlie  unanimous  opinion  of  all  the  judges 
in  the  Courts  of  Common  Pleas  and  the  Exchequer  Chamber. 
But  although  the  point  on  which  they  all  agreed  was  that 
to  which  the  great  bulk  of  the  evidence  at  the  trial  before 
Mr.  Justice  Brett  was  addressed,  and  although  it  was  the 
subject  of  elaborate  discussion,  especially  in  the  Court  of 
Common  Pleas,  I  need  not  deal  with  it  at  *any  length.  [737 
It  was  not  formally  abandoned  at  the  bar,  but  it  was  lightly 
touched  and  scarcely  relied  on  ;  and  I  think  your  Lordships 
may  confidently  hold  that  there  was  evidence  to  sustain  the 
verdict,  which  found  that  the  loss  was  caused  by  the  perils 
of  the  seas.  Some  such  evidence  there  clearly  was,  and 
although  the  opinion  of  the  learned  judge  at  the  trial,  as  to 
the  effect  of  it,  does  not  appear  to  have  harmonized  with 
that  of  the  jury,  he  properly  declined  to  act  on  that  opinion, 
as  against  their  finding ;  and,  as  I  have  said,  in  that  proper 
and  constitutional  course  he  has  been  sustained  by  all  his 
colleagues.  The  verdict,  therefore,  upon  the  issues  sub- 
mitted to  the  jury,  must  be  maintained;  and  I  refer  to  it 
even  thus  briefly  only  for  the  purpose  of  pointing  to  the 
fact,  as  bearing  more  or  less  on  the  matters  really  in  contro- 
versy, that  the  original  resistance  to  the  plaintiff's  claim 
was  chiefly  based,  so  far  as  I  can  judge  from  the  documents, 
not  on  a  challenge  of  his  insurable  interest,  but  on  the  de- 
nial that  his  loss  had  been  caused  by  the  means  which  must 
now  be  taken,  conclusively,  to  have  produced  it. 

Passing  on  to  the  questions  which  are  still  open,  and 
which  have  been  argued,  on  both  sides,  with  conspicuous 
ability,  I  note  that  tney  really  divide  themselves  into  two. 
First,  had  the  plaintiff  any  property  in  the  rice  which  was 
put  aboard  the  Sunbeam,  and  was  lost  by  the  perils  against 
which  the  insurance  was  designed  to  guard?  And,  next, 
whether  he  had  or  had  not — had  he  such  an  interest  in  the 
adventure,  because  it  was  at  his  risk,  that  he  could  validly 
insure  ? 

On  the  first  point,  I  incline  to  agree  with  the  Court  of 
Common  Pleas,  that  the  rice  which  was  actually  put  on 
board  was  so  appropriated  to  the  purchaser,  regard  being 
liad  to  the  terms  of  the  contract  and  the  circumstances  oi 
the  case,  as  to  give  him,  at  least,  the  option  of  retaining  it, 
and  to  take  from  the  vendors  thfe  power  of  removing  it  with- 
out his  permission  or  against  his  will.  The  contract  of  the 
2d  of  February,  1871,  provided  for  the  sale  of  "  the  cargo 
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of  new  crop  Rangoon  rice,"  without  farther  specifying  its 
quantity  or  quality,  but  describing  it  as  to  come  by  a  named 
vessel,  of  a  certain  tonnage,  and  of  a  particular  number, 
and  to  arrive  at  a  specified  place,  before  an  appointed  day. 
The  bought  note  made  the  purchaser  liable  for  a  certain 
738]  sum  ''  per  *cwt.,  cost  and  freight,"  so  that  the  plain- 
tiff had  bargained  to  receive,  in  a  vessel  which  did  not  be- 
long to  him  or  to  the  seller,  but  which  was  hired  for  him, 
and  for  the  time  was  dedicated  to  his  service,  and  so,  in  a 
sense,  was  temporarily  his  own,  a  cargo,  the  amount  of 
which  was  to  be  ascertained  not  by  prior  agreement,  but  by 
the  capacity  of  the  vessel,  and  subsequently  the  ascertain- 
ment of  the  weight.  The  arrival  at  Rangoon  took  place 
before  the  period  fixed  for  it ;  and  the  loading  of  the  cargo 
began  and  nad  considerably  advanced  when  it  was  unfortu- 
nately destroyed. 

The  argument  of  the  respondents  is,  that  until  the  cargo 
was  completed  it  did  not  become  deliverable ;  and  until  it 
became  deliverable,  the  property  could  not  pass.  No  doubt 
the  bill  of  lading  was  issued  after  the  loss,  as  were  the 
drafts  by  which  the  price  was  disbursed  to  the  vendors; 
and  the  parties,  we  may  presume,  contemplated  payment 
after  the  completion  of  the  cargo.  But  the  period  of  pay- 
ment does  not  necessarily  coincide  with  the  period  of  pos- 
session, and,  quite  independently  of  the  arrangement  as  to 
the  bills  of  lading,  and  the  determination  of  the  price  upon 
a  future  estimate,  it  seems  to  me  that  the  partial  delivery 
to  the  plaintiff  in  a  vessel  which  the  contract  had  made, 
pro  hoc  vice^  the  sole  recipient  of  his  cargo,  may  be  taken 
to  have  passed  the  property  in  the  portion  so  delivered,  in- 
volving an 'interest,  either  absolute  or  conditional,  on  the 
exercise  of  an  option,  to  receive  what  was  so  given  on  ac- 
count of,  or  in  substitution  for,  the  whole,  sufficient  to  jus- 
tify his  claim  on  the  insurers.  He  might  have  exercised  the 
option  in  declining  to  take  less  than  the  full  cargo ;  but  if 
he  did  not,  the  property  in  the  goods  partially  delivered, 
according  to  the  view  of  the  Court  of  Common  Pleas,  in 
which  I  concur,  was  his,  as  it  would  have  been  in  the  rest, 
on  a  complete  delivery. 

On  this  part  of  the  case  Appleby  v.  Myers  (*)  was  much 
relied  on.  But  the  decision  there  went  on  the  express  terms 
of  the  particular  contract,  to  which  I  find  nothing  exactly 
answering  in  that  which  is  before  your  Lordships.  In  de- 
livering the  judgment  of  the  court,  Mr.  Justice  Blackburn 
said(")  that  ''generally,  and  in  the  absence  of  something  to 

(»)  Law  Rep.,  2  C.  P.,  661.  («)  Law  Rep.,  2  C.  P.,  at  p.  660. 
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show  a  contrarjr  intention,  the  ^bricklayer,  or  tailor,  [739 
or  shipwright,  is  to  be  paid  for  the  work  and  materials  he 
has  done  and  provided,  although  the  whole  work,  is  not 
complete."  "But,"  he  added,  "though  this  is  the  prima 
facte  contract  between  those  who  enter  into  contracts  for 
doing  work  and  supplying  materials,  there  is  nothing  to 
render  it  either  illegal  or  absurd  in  the  workman  to  agree  to 
complete  the  whole,  and  be  paid  when  the  work  is  com- 
plete, and  not  till  then,  and  we  think  that  the  plaintiffs  in  the 
present  case  had  entered  into  such  a  contract."  There,  the 
period  of  the  completion  was  fixed  by  the  agreement  of  the 
parties  as  the  period  of  the  payment,  and  nothing  could  be 
got  sooner,  though  the  completion  was  prevented  by  an  ac- 
cident for  which  no  one  was  to  be  blamed.  Here  the  terms 
of  the  note  do  not  point  to  the  occurrence  which  caused  the 
loss,  but  neither  do  they  indicate 'an  intention  that  the 
goods  in  the  process  of  loading  shall  not  vest  in  the  buyer, 
at  his  option,  before  it  is  ended. 

Two  cases  were  cited  in  the  course  of  the  argnment  which 
appear  to  me  to  have  a  material  bearing,  in  this  regard,  on 
that  before  us.  In  Aldridge  v.  Johnson{')  the  plaintiff  had 
agreed  to  purchase  100  out  of  200  quarters  of  barley  which 
he  had  seen  in  bulk  and  approved  of  ;  and  had  paid  part  of 
the  price.  The  •  purchaser  was  to  send  sacks  for  the  barley, 
and  the  vendor  was  to  fill  those  sacks  and  take  them  to  a 
railway  to  be  conveyed  to  the  plaintiff  free  of  charge. 
Sacks  were  sent  for  a  part  only,  and  so  much  was  deliv- 
ered ;  but  though  the  plaintiff  repeatedly  demanded  the  re- 
mainder, he  could  not  get  it.  The  court  decided  that  the 
portion  put  into  the  sacks  passed  to  the  plaintiff,  Lord 
Campbell  holding,  that  no  portion  of  what  remained  in 
bulk  ever  vested  in  him.  "It  is  equally  clear,"  he  said  ("), 
**that  as  to  what  was  put  into  the  sacks  there  must  be 
judgment  for  the  plaintiff.  Looking  to  all  that  was  done 
when  the  bankrupt  put  the  barley  into  the  sacks,  eo  instanti 
the  property  in  each  sackful  vested  in  the  plaintiff."  And 
he  relies  on  the  d  j?r/ori  assent  of  the  plaintiff,  and  on  his 
subsequent  appropriation.  "There  remained,"  he  says, 
"nothing  to  be  done  by  the  vendor,  who  had  appropriated 
a  mrt  by  the  direction  of  the  vendee." 

The  second  case  to  which  I  have  referred  is  Langton  v. 
*Higgin8  (*).  There  the  plaintiff  had  bought  all  the'  [740 
crop,  for  oil  of  peppermint,  grown  on  a  farm.  The  vendor 
sent  to  the  plaintiff  for  bottles,  which  he  delivered,  and  a 
portion  of  the  crop  was  put  into  some  of  them;  but  the 

(>)  7  El.  <k  BL,  886.  («)  7  El  4  Bl.,  ot.  p.  899.  («)  *  H-  *  ^'»  *02. 
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rest  were  sold  by  the  vendor  to  a  third  person,  against 
whom  the  plaintiff  brought  detinue.  It  was  held  that  the 
putting  of  the  oil  into  the  plaintiff's  bottles  was  an  act  of 
appropiiation  which  vested  the  property  in  him.  The 
Chief  JBaron  (Pollock)  founded  his  judgment  on  the  author- 
ity of  Aldridge  v.  Johnson  (*),  deciding,  as  he  said  ("),  *'  that 
the  putting  oi  the  barley  into  the  sacks  was  an  appropria- 
tion which  passed  the  property."  And,  farther,  he  ob- 
served: ''I  am  of  opinion  that  the  putting  of  the  oil  of 
f)eppermint  into  the  bottles  was  the  same  thing  as  the  de- 
ivery  of  it  to  the  plaintiff."  Baron  Bramwell(*)  also  ob- 
served :  "In  all  reason,  when  a  vendee  sends  his  ship,  or 
cart,  or  cask,  or  bottles  to  the  vendor,  and  he  puts  the  ar- 
ticle sold  into  it,  that  is  a  delivery  to  the  vendee^'  (i.e.  a  de- 
livery of  the  whole  or  part),  for  he  adds :  "Again,  suppose 
only  a  portion  of  the  oil  had  been  put  into  the  bottles,  in- 
asmuch as  the  plaintiff  was  not  bound  to  take  a  part  only, 
would  the  property  vest  ?" — (The  very  case  your  Lordships 
have  to  consider.) — "  Aldridge  v.  Johnson  (')  is  an  authority 
on  that  point.  It  may  b6  that  the  plaintiff  would  have  the 
option  01  refusing  to  take  a  part  only  of  the  oil  or  of  ac- 
cepting it ;  but  that  right  is  not  inconsistent  with  the  prop- 
erty vesting  at  his  election.  It  might  vest  in  him  conclusively ; 
but,  at  all  events,  it  would  vest  when  he  exercised  tlie 
option." 

It  seems  to  me  that  these  cases,  if  they  were  well  decided, 
and  I  see  no  reason  to  call  their  authority  in  question,  go 
far  to  sustain  the  view  of  the  Court  of  Common  Pleas  on 
the  point  I  am  considering.  They  establish  that  the  filling; 
of  tne  sacks  and  bottles  amounted  to  an  appropriation  oi 
their  contents  to  the  persons  to  whom  they  respectively  be- 
longed. And  they  establish  farther,  that,  in  tne  case  of  a 
partial  delivery,  although  all  the  goods,  which  are  the  sub- 
ject of  an  integral  contract,  have  not  been  delivered,  there 
741]  may,  in  certain  circumstances,  be  such  an  *appro- 
priation  of  a  portion  as  to  pass  the  property  in  it.  Accord- 
ing to  Lord  Campbell,  at  the  moment  when  the  barley  was 
put  into  the  sacks^  "  the  property  in  each  sackful  vested," 
that  is,  there  was  a  successive  vesting,  sack  by  sack ;  and 
whether  one  only,  or  a  hundred,  had  been  filled,  the  con- 
tents of  each  of  them  passed  eo  instanti  to  the  purchaser. 
Baron  Bramwell  gives  a  reading  on  this  decision  in  his  own 
judgment,  and  applies  it  to  demonstrate  that  "though  only 
a  portion  of  the  oil  had  been  put  into  the  bottles,"  and 
"tlie  plaintiff  was  not  bound  to  take  a  part  only,"  never- 

(»)  7  EL  &  Bl,  885.     («)  4  H.  &  N.,  at  pp.  407,  408.      (»)  4  H.  &  N.,  at  p.  409. 
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theless  it  vested  either  conclusively  or  on  the  exercise  of  his 
option. 

Now,  what  have  we  herel  A  vessel  is  hired  to  do  the 
plaintiffs  work  (just  as  the  sacks  or  bottles  might  have  been 
hired  to  receive  the  barley  or  the  oil),  and  designated  as  the 
recipient  of  the  rice.  What  is  the  difference?  The  vessel 
was  specifically  described,  and  in  it  only,  and  for  the  plain- 
tiff onlj^,  the  cargo  was  to  be  deposited.  Was  not  the 
deposit  in  it  of  the  same  effect  for  tne  purpose  of  the  vest- 
ing of  the  property,  with  that  of  the  deposit  in  the  sacks 
and  the  bottles  \  And  if  the  deposit  in  them  was,  in  the 
words  of  Chief  Baron  Pollock  "a  decisive  act  of  appropria- 
tion," or  according  to  Baron  Bramwell,  amounted,  in  all 
reason,  to  "a  delivery  to  the  ven^dee,"  why  should  we  deny 
the  same  operation  to  the  deposit  in  this  case  ?  Lord  Camp- 
bell relied  on  the  d  priori  assent  of  the  vendee  of  the  barley, 
and  his  subsequent  appropriation.  And  here  we  have  what 
Chief  Justice  Erie  once  denominated  *'an  anticipative  ap- 
propriation" in  a  contract,  without  any  condition  of  inspec- 
tion or  approval,  to  receive  a  "cargo"  not  in  any  way 
particularly  described  ;  and,  as  has  been  argued,  not  only  a 
prompt  payment  by  his  drafts,  but,  perhaps,  an  anticipa- 
tive exercise  of  the  plaintiffs  option,  by  insuring,  and  so 
manifesting  a  purpose  to  receive,  in  the  vessel,  that  cargo, 
and  every  part  of  it,  at  his  own  risk.  There  was  nothing 
more  to  be  done  in  the  case  than  in  Aldridge  v.  Johnson  {^)^ 
as  in  both  the  delivery  was  only  partial,  and  the  residue  of 
the  property  remained  to  be  given. 

The  answer  to  this  argument,  as  I  understood  it,  was 
based  on  the  fact  that  the  vessel  was  not  the  plaintiffs  abso- 
lute property ;  but  if  it  was  hired  for  his  benefit,  and  he  was 
entitled  to  the  exclusive  *a8e  of  it,  for  the  reception  [742 
of  the  cargo  he  had  bought,  I  am  unable  to  understand  that 
it  was  not  his,  for  the  time,  to  receive  his  cargo  ;  and  that  it 
should  not  be  dealt  with  accordingly  for  the  purposes  of 
this  case.  Would  a  delivery  at  a  house  hired  by  a  vendee, 
for  a  day  or  a  year,  be  less  a  delivery  to  him  than  if  he  held 
that  house  as  a  proprietor  in  fee  ? 

I  am,  therefore,  disposed,  on  principle  and  authority,  to 
adopt  the  unanimous  view  of  the  learned  judges  of  the  Com- 
mon Pleas,  that  the  plaintiff  had  an  insurable  interest,  "on 
the  ground,*"  as  they  have  stated,  "that  the  property  in  the 
rice  nad  vested  in  him  before  the  loss"  ('). 

But  if  there  should  be  doubt  on  this  point— and  I  cannot 
say  that  it  is  not  open  to  serious  question  when  there  is  such 

(')  7  El  A  Bl.,  886.  O  Law  Rep.,  10  C.  P.,  68. 
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an  equal  balance  of  judicial  authority  upon  it — I  tliink  he  is  , 
still  more  clearly  entitled  to  recover,  because  the  contract 
and  the  conduct  of  the  parties  appear  to  me  to  afford  suffi- 
cient evidence  that  the  cargo,  and  every  portion  of  it,  were 
to  be  at  his  risk  from  the  moment  of  delivery  aboard  the 
Sunbeam ;  and  that  he  had,  on  that  account,  an  insurable 
interest  which  warrants  his  demand.  Mr.  Justice  Black- 
burn observed,  in  the  Exchequer  Chamber,  that  ''risk  and 
property  generally  go  together."  This  is  true,  but  they  are 
not  necessarily  associated ;  and  the  risk  only  will  suffice  to 
sustain  the  insurance.  It  has  been  said,  that  insurance  is  a 
contract  of  indemnity,  and  the  question  has  been  put.  What 
was  the  plaintiff's  loss?  But  we  must  remember  that  ''al- 
though," in  the  words  of  Mr.  Phillips  (in  Phillips  on  Insur- 
ance) (*),  "  the* peril  must  he  such  tnat  its  happening  might 
briu^  upon  the  assured  a  pecuniary  loss,  it  is  sufficient  that 
it  might  bring  a  loss,  and  by  no  means  necessary  that  it 
should  certainly  have  that  consequence,  were  it  to  happen." 
The  law  is  well  stated  by  Mr.  Justice  Willes  in  Joyce  v. 
Swann  ('),  that  even  if,  by  reason  of  special  circumstances, 
the  property  did  not  pass  on  shipment,  yet,  by  reason  of  the 
risk,  the  buyer  might  insure  the  cargo  in  respect  of  the 
interest  he  had  in  it. 

The  question,  therefore,  is,  at  whose  risk  was  the  cargo? 
What  was  the  intention  of  the  parties  to  the  contract  in  rela- 
743]  tion  to  it  ?  *  What  was  their  understanding  as  proved 
by  their  words  and  their  acts  ? 

The  liability  to  insure  and  the  fact  of  insurance  are,  I 
think  admittedly,  strong  indications  pointing  to  the  indi- 
vidual on  whom  it  is  designed  that  the  risk  of  Toss  shall  fall. 
It  is  reasonable  so  to  consider  them,  for  the  casting  of  the 
liability  on  a  man  is  a  tolerable  warning  to  him  that  he  will 
suffer  damage  in  the  case  of  accident,  unless  he  guards  him- 
self against  it:  and  the  fact  of  his  insurance  is  a  pregnant 
acknowledgment  that  he  fears  to  encounter  it,  and  accepts 
the  burthen,  which  the  liability  implies.  Now,  by  the  con- 
tract in  this  case,  the  liability  to  insure  was  thrown  upon 
the  purchaser,  if  upon  any  one.  The  costs  and  freight  only 
were  provided  for.  He  bought  at  9^.  l^d.  per  cwt.  "cost 
and  freight."  If  cost,  freight,  and  insurance  had  been  con- 
templated, the  sum  would  have  been  9^.  7Jd.  There  is 
nothing  to  show,  directly  or  by  implication,  that  the  seller 
was  to  bear  the  risk,  from  any  requirement  that  he  should 
be  protected  against  it.  That  seems  the  fair  effect  of  the 
bought  note  considered  in  itself. 

(')  Ch.  ui,  8.  174,  (»)  17  C.  B.  (N.S.),  84. 
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And  then  it  has  the  clearest  construction  practically  put 
upon  it  by  the  conduct  of  the  parties.  The  seller  does  not 
think  of  insuring,  and  does  not,  in  fact,  insure  at  all.  The 
buyer,  on  the  contrary,  insures  on  the  very  day  after  the 
contract  is  executed ;  manifestly  not  for  any  indirect  pur- 
pose ;  not  post  litem  motam  ;  but  in  the  fair,  prudent,  and 
reasonable  fashion  of  a  man  having  risk  to  run,  and  there- 
fore interest  to  seek  an  indemnity.  The  insurance  so 
effected  was  by  a  policy  in  the  common  form,  beginning — 
*'the  adventure  on  the  said  goods  from  the  loading  thereof 
aboard  the  said  ship."  And  it  covered  the  entire  cargo  dur- 
ing the  whole  of  the  period  from  tlie  first  delivery  until  all 
had  been  put  aboard ;  and  from  the  time  of  that  first  delivery 
until  the  arrival  of  the  ship  at  its  destination. 

If  the  matter  rested  there  the  contract,  whether  taken  by 
itself  or  viewed  in  the  light  of  the  subsequent  transactions, 
would  be  persuasive  as  to  the  incidence  of  the  risk.  But 
there  is  more  to  be  considered.  According  to  that  contract 
it  was  "to  be  void  should  vessel  not  arrive  at  Rangoon  be- 
fore 30  April,  1871."  It  did,  in  fact,  arrive  on  the  6th  of 
March  ;  and,  on  that  day  Messrs.  Gray  &  Walker  forwarded 
to  the  plaintiffs  a  memorandtim  from  *Messrs.  Bar-  [744 
radaile,  Schiller  &  Co.  to  this  effect:  "We  beg  to  advise 
having  received  the  following  telegram  from  Calcutta,  dated 
6th  March,  '  Sunbeam  Rangoon.  Advise  Anderson,  insur- 
ance.'" Now,  what  did  that  mean?  It  does  not  appear 
tliat  the  plaintiff  had  informed  the  vendors  of  the  insurance 
he  had  effected  on  the  day  after  the  contract  was  made. 
That  contract  did  not  subject  him  to  any  liability  before  the 
arrival  of  the  vessel  at  Rangoon;  and,  as  soon  as  it  did 
arrive,  and  before  any  portion  of  the  rice  was  received,  the 
vendors  gave  him  notice  of  the  arrival,  accompanying  that 
notice  by  the  significant  word  *'  insurance."  What  did  this 
convey,  but  that  he  should  look  to  himself  and  insure 
against  the  risk  before  its  commencement,  when  the  loading 
should  begin,  as  it  did,  three  days  afterwards  %  What  other 
reasonable  mterpretation  can  be  put  upon  the  telegram  ? 
And  if  this  was  its  real  meaning,  does  it  not  go  far  to  de- 
monstrate the  understanding  of  the  sender^  and  the  mutual 
understanding  between  them  and  the  purchaser,  that  he, 
and  not  they,  should  insure,  because  with  him,  and  not  with 
them,  would  be  the  risk  from  the  moment  of  the  reception 
of  any  portion  of  the  cargo  aboard  the  Sunbeam.  I  cannot 
conceive  that  any  other  meaning  can  be  fairly  attributed  to 
the  words ;  and  if  they  have  no  other,  they  appear  to  me 
conclusively  to  show  the  intention  of  the  parties  that  the 
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plaintiff  shoald  insure,  because  in  the  event  of  loss  he  mast 
De  the  sufferer. 

But  there  is  still  more  in  the  case.  The  correspondence 
which  ensued  immediately  after  the  loss  of  the  vessel  indi- 
cates, in  the  plainest  way,  that  all  the  parties  engaged  in  the 
affair  believed  the  risk  of  the  cargo  to  be  upon  the  plaintiff. 
He  is  at  once  advised  of  the  lossi  of  it,  and  at  once  replies 
that  he  is  ''covered  by  open  insurance  policy  to- the  extent 
of  £6,000  at  Lloyds."  On  the  12th  of  April  Messrs.  Bar- 
radaile-,  Schiller  &  Co.  send  to  him  the  invoice  of  the  rice 
taken  on  board,  viz.,  8,878  bags,  costing  £4,787  19^.  dd,,  and 
drafts  for  that  large  sum  with  bills  of  lading.  Those  drafta 
are  honored  without  objection,  and  the  whole  price  of  the 
lost  cargo  is  duly  paid.  That  the  payment  was  imperative 
on  the  purchaser,  notwithstanding  the  loss  of  the  goods  if 
they  were  taken  at  his  risk,  is  apparent  from  Castle  v.  Play- 
745]  ford  (*) ;  *and  if  I  am  right  in  considering  that  they 
were  so  taken,  he  was  bound  to  pay,  and  is,  therefore,  en- 
titled to  recover. 

Of  course  the  correspondence  and  its  result  occurring  after 
the  loss  cannot  be  taken  as  decisive,  and  are  opeu  to  the 
observation  mad«  at  the  bar,  that  the  payment  was  volun- 
tary, and  was  intended  to  shift  the  liability  from  the  vendor 
to  the  underwriters.  But  I  see  no  reason  to  doubt  that  it 
was  perfectly  bona  fide,  and  was  niade  because,  on  all 
hands,  it  was  assumed  t^at  the  purchaser  was  liable  to 
make  it,  and  would  have  full  indemnity  for  his  loss  from 
the  insurers.  The  insurers  themselves  do  not  seem,  as  I 
have  already  pointed  out,  to  have  doubted  the  justice  and 
legality  of  the  claim  upon  them  if  it  should  be  proved  that 
the  loss  had  been  caused  by  the  perils  of  the  seas.  On  this 
point  only  did  they  raise  any  controversy,  and  the  denial  of 
the  insurable  interest  of  the  plaintiff  was  an  afterthought. 
So  that  there  was,  immediately  after  the  accident,  a  consen- 
sus of  all  concerned — the  vendor,  the  purchaser,  and,  so 
far  as  we  are  informed,  the  insurer — that,  according*  to  mer- 
cantile understanding,  the  risk  was  with  the  plaintiff,  and 
he  had  an  insurable  interest.  If  I  saw  any  grou'nd  for  sup- 
posing that  there  was  trick  or  management  in  this  part  of 
the  business,  or  any  effort  to  shift  unfairly  responsibility 
for  the  loss,  I  should  advise  your  Lordships  to  put  these 
latter  considerations  out  of  account,  if  you  siiould  not  rather 
use  them  to  defeat  the  parties  so  offending ;  but  I  believe 
that  there  is  no  ground  for  anv  such  impeachment,  and  if 
there  is  not,  the  instant  demand  and  uncontested  payment 

(>)  Law  Reii.,  7  Ex.,  98, 
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are,  in  my  mind,  strong  evidence  of  the  real  intention  of  the 
parties,  and  the  true  bearing  and  effect  of  their  relations  to 
each  other. 

I  have  come  to  the  conclusion,  concurring  with  my  noble 
and  learned  friend  who  will  follow  me,  that  the  decision  of 
the  Exchequer  Chamber  should  be  reversed. 

Lord  Selborne:  My  Lords,  with  respect  to  the  cross 
appeal  of  the  defendant,  I  believe  all  your  Lordships  are 
agreed  that  it  should  be  dismissed  with  costs. 

In  the  observations  which  I  have  to  offer  to  your  Lord- 
ships, I  shall  refer  only  to  the  principal  appeal ;  that  of  the 
plaintiff — as  *to  which  it  is  my  misfortune  to  differ  1^746 
irom  two  of  your  Lordships,  as  well  as  from  the  majority  of 
the  court  below; — ^my  opinion  being  that  this  case  was 
Ijlaced  upon  its  proper  ground  by  the  judgment  of  Mr.  Jus- 
tice Quain  in  the  Court  of  Exchequer  Chamber. 

It  is,  on  all  hands,  admitted  that  if,  by  the  contract  be- 
tween the  parties,  the  rice  was  to  be  at  the  risk  of  the  buyer 
during  the  time  of  its  shipment  at  Rangoon,  the  plaii\tiff 
(the  appellant  here)  was  entitled  to  recover.  I  do  not  con- 
sider it  necessary  that  this  should  have  been  expressed  in 
the  bought  note ;  it  is  suflBcient,  in  my  opinion,  if  it  appears 
by  evidence  proper  to  be  considered  by  a  jury,  that  the  par- 
ties did  in  fact  so  agree.  But  I  cannot  read  the  terms  of  the 
bonght  note  without  drawing  from  them  the  inference 
(which  there  is  certainly  nothing  in  the  rest  of  the  evidence 
to  repel),  that  the  intention  of  the  parties  was  that  the 
goods  should  be  insured  by  the  buyer.  I  do  not  understand 
that  the  majority  of  the  judges  in  the  Court  of  Exchequer 
Chamber  thought  othe^rwise ;  but  they  were  of  opinion,  that, 
as  the  time  when  the  sellers,  under  the  terms  of  the  contract, 
would  be  entitled  to  draw  upon  the  buyer  for'  the  price  of 
the  goods,  and  when  the  buyer  would  be  bound  to  accept 
the  goods  in  fulfilment  of  his  contract,  w^uld  not  arrive 
until  a  full  cargo  had  been  put  on  board,  the  risk  against 
which  the  buyer  was  intended  to  insure  would  commence  at 
the  same  time  and  not  earlier. 

With  this  opinion  I  am  unable  to  agree.  The  evidence 
satisfies  me,  as  a  matter  of  fact,  that  this  was  not  the  actual 
understanding  or  intention  of  the  parties..  On  the  next  day 
after  the  contract,  when  there  could  be  no  object  in  shifting 
any  burden  from  the  right  to  the  wrortg  party,  the  buyer  did 
actually  insure  in  terms  which  covered  every  bag  of  rice  put 
on  board  from  the  first  commencement  of  the  loading  of  the 
vessel.  The  fact,  that  such  an  insurance  had  been  made, 
seems  not  to  have  been  then  communicated  to  the  sellers. 
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But  thev  made  no  insurance ;  and  on  the  6th  of  March,  1872, 
when  the  vessel  was  in  the  Rangoon  river,  exactly  three 
days  before  it  began  to  take  in  cargo,  they  advised  the 
buyer,  by  telegram,  that  the  ship  was  there,  and  called  his 
attention  to  "insurance."  I  cannot  understand  this  other- 
wise than  as  meaning  that  the  time  was  then  close  at  hand 
747]  3'*  which,  *by  the  commencement  of  the  loading  of 
the  cargo,  the  risk  intended  to  be  insured  against  by  the 
buver  would  begin.  Nor  does  it  appear  to  me  to  be  reason- 
able, or  according  to  the  probable  and  ordinary  course  of 
mercantile  usage,  that  when  a  cargo  is  to  be  loaded  at  a 
given  place,  on  board  a  particular  snip,  for  a  particular  ad- 
venture, and  when  the  duty  of  insurance  is  undertaken  by 
the  buyer,  the  parties  should  be  supposed  to  mean  to  divide 
the  risk ;  so  that  the  buyer  should  insure  after  the  cargo  is 
complete,  and  the  sellers  (though  nothing  is  said  about  it) 
until  that  time.  When  we  have  once  got  so  far  as  the  direct 
evidence  leads  us  in  this  case,  the  presumption  appears  to 
me  to  be  against  such  a  distinction,  and  the  burden  of  proof 
to  be  upon  those  who  affirm  it. 

Mr.  iBaron  Bramwell  (a  judge  whose  opinions  I  always 
hold  in  the  highest  respect)  considered  it  a  sufficient  answer 
to  this  that  there  might  be  a  risk  while  the  goods  were  on 
their  way  to,  and  yet  not  on  board  the  ship,  against  which 
it  would  certainly  not  be  for  the  buyer  to  insure  ;  and  the 
line  must  always  be  drawn  somewhere.  I  cannot  say  that  I 
am  satisfied  with  that  argument.  The  line  in  this  case  ap- 
pears to  me  to  be  clearly  drawn  b^  the  contract ;  whatever 
IS  within  the  scope  of  the  contract  is  on  one  side  of  that  line ; 
whatever  is  not  is  on  the  other.  The  parties  had  of  course 
in  their  contemplation  the  cargo  of  the  ship  and  that  only  ; 
and  goods  neither  placed  on  board  the  ship  as  part  of  that 
cargo,  nor  subject  to  any  maritime  risks  of  that  particular 
ship,  as  hired  f<jr  that  particular  adventure  (although  they 
might  be  destined  by  their  owner,  possibly  a  different  per- 
son from  the  seller,  to  fulfil  a  contract  made  by  him  for  the 
loading  of  that  vessel),  would  be  altogether  outside  of  this 
contract,  and  entirely  unaffected  by  its  provisions.  But  it 
is  surely  otherwise  with  goods  put  on  board  as  part  of  the 
cargo,  and  subject  to  the  maritime  risks  of  the  ship  as  hired 
for  the  particular  adventure.  The  subject  of  the  contract 
was  "  the  cargo,"  not  specific  goods,  nor  a  defined  quantity 
of  goods.  Neither  party  contemplated  the  precise  event 
which  happened  ;  both  had  in  view  the  fulfilment  of  the  con- 
tract by  the  loading  and  dispatching  of  a  proper  cargo. 
But  they  had  both  in  view  all  ordinary  maritime  risks,  and 
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also  the  necessity  of  ^insuring  against  them,  of  which  [748 
the  risk,  while  tne  ship  lay  in  the  river  taking  in  its  cargo, 
was  undoubtedly  one :  and  it  is  certain  that  the  act  of  insur- 
ance as  to  that  or  any  other  part  of  the  risks,  was  not,  as 
between  the  buyer  and  the  sellers,  an  element  of  the  price 
to  be  paid  by  tne  buyer.  Nothing  could  be  less  likely  than 
that  when  the  buyer  undertook  to  insure,  an  insurance  was 
meant  which  would  not  cover  the  whole  risk  of  the  adven- 
ture, from  its  commencement,  as  to  every  part  of  the  cargo  ; 
or  that  they  should  have  thought  of  such  a  refinement  as 
ttiat  goods  put  on  board  for  the  purposes  of  the  adventure 
were  not  to  oe  regarded  as  ' '  cargo^ '  for  the  purpose  of  insur- 
ance  until  the  whole  loading  was  complete. 

Baron  Bramwell  himself  seems  to  have  thought  that  the 
risk  of  damage  by  perils  of  the  sea  to  any  part  of  the  cargo 
on  board  during  the  process  of  shipment  might  x)ossibly  fall 
upon  the  buyer,  and  be  insurable  by  him,  if  only  the  rest  of 
the  cargo  should  be  afterwards  also  put  on  board  by  the  sel- 
lers. It  is  certainly  very  improbable"  that  the  sellers  can 
have  intended  to  be  responsible  for  such  a  loss,  though  I 
doubt  whether  such  an  opinion  as  to  the  incidence  of  a  par- 
tial loss  so  occurring  dunng  the  shipment  is  consistent  vdth 
the  principle  of  the  judgment  under  appeal.  Be  this  as  it 
may,  the  case  so  put  of  a  partial  loss  followed  by  a  comple- 
tion of  the  shipment,  connrms  me  in  the  opinion  that  the 
insurance  contemplated  and  intended  between  these  parties 
was  one  which  would  cover  the  whole  maritime  rtbk  during 
the  whole  process  of  shipment.  All  the  acts  of  the  parties, 
from  first  to  last  (though  I  have  not  thought  it  proper  to  lay 
stress  upon  anything  written  or  done  after  the  loss  had  oc- 
curred), seem  to  me  to  be  entirely  consistent  with  this  view, 
and  with  this  view  only,  of  their  intention  and  agreement. 

So  understanding  the  agreement  of  the  parties  as  to  insur- 
ance, I  think  it  is  sufficient  for  the  decision  of  this  case: 
*' Merchants,"  said  Mr.  Justice  Blackburn,  when  delivering 
his  opinion  in  the  case  of  Allison  v.  Bristol  Marine  Insur- 
ance Company^  lately  before  this  House  ('),  ''according  to 
my  exi)erience,  attach  very  great  weight  to  a  stipulation  as 
to  who  is  to  insure,  as  showing  who  is  to  bear  *the  [749 
risk  of  loss."  I  agree  in  that  remark,  which  is  confirmed 
by  several  authorities.  I  think  that  it  ought  to  be  inferred, 
from  the  evidence  of  the  understanding  and  intention  of  the 

Earties  as  to  insurance,  in  this  case,  that  the  buyer  was  to 
ear  the  risk  of  loss,  as  much  as  in  Castle  v.  Playford  ('). 
This  renders  it  in  my  judgment  unnecessary  to  determine 

(')  1  App.  Cas.,  at  p.  229.  (•)  Law  Rep.,  7  Ex.,  98. 

18  ma.  Rep.  6 
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some  Other  questions,  which  were  very  ably  discussed  during 
the  argument  at  the  bar,  and  which,  if  the  case  were  to  de- 
pend upon  their  solution,  might  be  attended  with  greater 
difficulty.  I  a^ree  with  the  Court  of  Exchequer  Chamber, 
that,  if  the  plaintiff  had  no  insurable  interest  in  the  rice  on 
board  at  the  time  of  the  loss,  he  could  hot  acquire  such  an 
interest  by  any  act  or  election  after^yards.  But,  whether 
the  shipment  of  the  additional  quantity  of  rice  necessary 
to  complete  the  intended  cargo  was  ''a  thing  to  be  done  by 
the  seller  for  the  purpose  of  putting  the  quantity  already 
shipped  into  a  deliverable  state,"  within  the  meaning  of  the 
doctrine  explained  in  Oilmour  v.  Supple  (*),  and  illustrated 
by  Mugg  v.  Minett  ('),  Aldridge  v.  Johnson  (•),  and  Lang- 
ton  V.  Higgins  (*) :  whether  the  shipment  of  the  whole 
quantity  intended  to  complete  the  cargo  was  a  condition 
precedent  to  the  vesting  m  the  buyer  of  property  in  any 
part  of  it,  and  to  his  liability  to  pay  for  the  part  actually 
shipped,  within  the  principle  of  Appleby  v.  Myers  (*)  and 
the  cases  which  preceded  it :  or  whether  (as  the  Court  of 
Common  Pleas  seems  to  me  to  have  thought),  the  delivery 
of  each  bag  of  rice  into  the  ship  specially  designated  for 
that  purpose  by  the  contract  nad  the  effect  of  vesting 
the  property  in  the  plaintiff,  subject  to  his  right  to  reject 
it,  if  the  cargo  were  not  duly  completed;  these  are  the 
points  as  to  each  and  all  of  which  it  is  possible  that  one 
conclusion  might  be  right,  if  there  were  no  ground  for 
holding  that  tne  risk  of  loss  during  shipment  was  under- 
taken by  the  buyer,  and  another,  if  tne  buyer  did  undertake 
that  risK. 

Inasmuch,  however,  as  some  of  your  Lordships  take  a 
different  view  (which,  in  case  of  an  equality  of  voices,  must 
750]  prevail),  I  think  *it  proper  to  add,  that  very  little, 
if  any,  light,  appears  to  me  to  be  thrown  upon  this  case  by 
the  authorities  cited  for, the  respondent;  the  doctrine  of 
Oilmour  v.  Supple  (')  having  certainly  in  view  some  act  to 
be  done  to  the  goods  direcUy  in  question,  and  not  mereljr 
the  addition  to  them  of  a  farther  quantity  of  exactly  simi- 
lar goods ;  and  Appleby  v.  Myers  ( )  being  only  one  of  those 
numerous  authorities  which  show  how  the  application  of 
general  rules  may  be  varied  by  the  special  terms  of  par- 
ticular contracts. 

It  is,  in  my  view,  eilough  for  the  purpose  of  the  present 
decision,  to  find  that  the  rice  on  board  was,  by  the  agree- 

(»)  11  Moo.  P.  C,  661.  (<)  4  H.  A  N.,  402. 

(«)  11  Ea«t,  210.  (»)  Law  Rop.,  2  C.  P.,  661. 

(«)  7  El  A  BL,  886.  » 
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mentof  the  parties,  at  the  plaintiff's  risk  when  the  loss  hap- 
pened ;  and,  being  of  that  opinion,  I  think  that  the  judgment 
of  the  Court  of  Exchequer  Chamber  ought  to  be  reversed ; 
and  I  confess  I  very  much  regret  the  contrary  decision, 
which  will  pass  in  the  name  of  your  Lordships'  House,  as  a 
failure  of  what  seems  to  me  substantial  justice. 

Their  Lordships  being  equally  divided,  the  rule  Semper 
pi'esumUuT  pro  negante  applied,  and  the  appeal  was  or- 
dered to  be  dismissed. 

Lord  Selborne  :  My  Lords,  I  do  not  know  whether  the 
rule  semper  presumitur  pro  negante  applies  to  costs.  I 
should  have  thought  that  that  rule,  if  it  did  apply,  would 
be  against  the  motion  for  costs. 

Lord  Chelmsford  :  In  general,  as  far  as  I  recollect, 
when  a  judgment  or  decree  is  affirmed  or  reversed  in  this 
House,  the  result  determines  whether  there  shall  be  costs  or 
not.  I  remember  a  case  perfectly  well — I  think  it  was  the 
case  of  Hopkinson  v.  ^oZ^  (*)— when  Lord  Campbell  was 
Chancellor,  and  when  he  and  Lord  Cranworth  and  myself 
sat.  The  Lord  Chancellor  and  myself  were  for  affirming  the 
judgment,  and  Lord  Cranworth  was  for  reversing  it.  Upon 
the  question  of  costs  Lord  Campbell  (the  Lord  Chancellor) 
said  that  he  thought  that  as  there  was  a  difference  of  opinion 
there  ought  to  be  no  costs;  but  Lord  Cranworth,  with  that 
candor  *  which  always  distinguished  him,  said,  that  [751 
he  thought  the  rule  was  that  the  result  determined  whether 
there  should  be  costs  or  not,  without  regard  to  any  difference 
of  opinion.  I  am  quite  in  your  Lordships'  hands  as  to 
whether  there  shall  be  costs  in  this  case  or  not. 

Lord  Selborne  :  My  Lords,  I  am  far  from  saying  that 
in  this  case  the  noble  Lord  and  myself  who  took  a  different 
view  from  the  rest  of  your  Lordships  .may  not  be  induced 
by  the  consequence  which  would  follow  from  that  rule  to 
withdraw  our  voices,  and  so  admit  of  a  majority  in  favor  of 
the  motion  which  my  noble  and  learned  friend  has  made. 
What  I  ventured  to  say  was  that  the  rule  semper  presumitur 
pro  negante  as  applied  to  the  motion  that  certain  parties 
should  pay  costs,  would  rather  go  against  that  motion.  The 
case  my  noble  and  learned  friend  has  referred  to  was  not  a 
case  of  an  equal  division  of  opinion  in  your  Lordships' 
House,  but  a  case  of  a  maioritv.  However,  if  my  noble  and 
learnt  friend  opposite  (Lord.  Hatherley)  also  thinks  that 
this  is  a  case  whicn  ought  to  .carry  costs,  I  shall  not  be  at 
all  disposed  to  press  my  opinion. 

0)  9  H.  L.  C,  655. 
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Lord  Chelmsford:  I  should  like  to  hear  what  your 
Lordships  think  should  be  done  in  this  peculiar  case  with 
regard  to  costs. 

Lord  O' Hag  an:  There  must  be  precedents.  The  same 
equal  division  of  opinion  occurred  in  the  case  of  The  Queen 
V.  Millis  (*)  and  in  the  0'  Connell  Case  ('). 

Lord  Chelmsford  :  I  may  remind  my  noble  and  learned 
friend  that  The  Queen  v.  Mitlis  was  a  criminal  case. 

Lord  Hatherley  :  I  think,  technically,  my  noble  and 
learned  friend  opposite  (Lord  Selborne)  may  be  right  in  say- 
ing that  the  rule,  semper  presumitur  pro  negaivte^  would 
involve  the  contrary,  with  regard  to  costs,  from  what  it  does 
752]  with  re^rd  to  the  original  *order  as  the  reversal  of 
a  judgment.  JDUt  I  would  put  to  my  noble  and  learned 
friend  what  takes  place  upon  dismissing  an  appeal  as 
guiding  us  upon  this  point.  The  question  is  put  "  that 
the  appeal  be  dismissed;"  if  the  rule  semper  presumitur 
pro  negante  were  applied  in  that  case  the  appeal  must  be 
hung  up  forever.  This  case  must  certainly  have  occurred 
before. 

Lord  Selborne:  It  is  not  worth  while  pursuing  it 
farther.  If  my  noble  and  learned  friends  both  think  that 
costs  ought  to  be  given,  I  shall  not  vote  the  contrary ;  but 
still,  as  far  as  the  rule  is  concerned,  I  should  have  thought 
that  when  the  House  had  voted  that  the  judgment  be  not 
reversed,  the  dismissal  of  the  appeal  would  only  follow  as  a 
necessary  consequence  of  that. 

Lord  Hatherley  :  I  can  assure  my  noble  and  learned 
friend  that  I  do  not  speak  with  any  confidence  in  my  own 
opinion  upon  this  matter  of  costs;  but  I  simply  say  as 
regards  the  common  rule,  that  I  do  not  see  any  thing  to  take 
this  case  Qut  oX  the  common  rule,  that  where  the  judgment 
complained  of  is  not  reversed,  the  appeal  fails. 

Lord  Chelmsford  :  Perhaps  it  would  be  better,  under 
the  circumstances,  that  the  appeal  should  be  dismissed 
without  costs ;  that  is  to  say,  nothing  should  be  said  about 
costs. 

Judgment  affirmed;  and  appeal  dismissed. 


MoRiCE  V.  Anderson  {Cross  Appeal). 

Lord  Chelmsford:  My  Lords,  this  is  a  cross  appeal, 
by  the  underwriter  of  the  policy  of  insurance  issued  to  the 
appellant,  in  the  case  just  disposed  of.     The  underwriter, 

(>)  10  Cl  <b  F.,  634.  (»)  U  a  A  F.,  166. 


toL  L]  HOUSE  OF  LORDS  AND  PRIVY  COUNCIL.  37 

H.L.(E.)  Radley  v.  London  and  North  Western  Railway  Co.  1876 

in  answer  to  the  claim  of  the  assured  upon  the  policy, 
pleaded  that  the  vessel  was  not  seaworthy.  The  only 
question  argued  in  the  courts  below  was  whether  there  hav- 
ing h^i^n  prima  facie  evidence  of  the  unseaworthiness  of 
the  vessel,  there  was  sufficient  counter  evidence  of  facts  to 
make  it  a  *fair  question  for  the  jury  whether  the  [753 
vessel  was  lost  by  the  perils  of  the  seas.  All  the  judges  in 
the  courts  below  were  of  opinion,  that  the  evidence  was  suf- 
ficient to  warrant  the  finding  of  the  jury.  The  two  appeals 
being  heard  together,  the  argument  at  your  Lordships  bar 
was  almost  entirely  confined  to  the  appeal  of  Anderson,  and 
the  qnestion  of  his  insurable  interest.  Scarcely  anything 
was  said  upon  the  question  of  seaworthiness,  and  certainly 
nothing  to  impeach  the  judgment  of  the  judges,  or  to  show 
that  the  evidence  upon  which  the  jury  proceeded  was  in- 
sufficient. 

I  therefore  submit  to  your  Lordships,  that  the  judgment 
of  the  Court  of  Exchequer  Chamber  ought  to  be  affirmed : 
and  this  appeal  be  dismissed  with  costs. 

Jicdgment  of  the  Court  of  Exchequer  Chamber 
affirmed^  and  appeal  dismissed^  with  cost's. 

Lords*  Journals^  27th  July,  1876. 

Solicitors  for  the  appellant  in  the  original  appeal,  and 
respondent  in  the  cross  appeal :  Parker  &  Clarice. 

Solicitors  for  the  respondent  in  the  original  appeal,  and 
appellant  in  the  cross  appeal :    HoUams^  Son  &  uoward. 


[1  Appeal  Cases,  764.] 

H.L(E.),  Kov»  Ul;  Dec.  1,  1876. 

[HOUSE  OF  LOKDS.] 

♦The  Rev.  Thomas  Radley  and  Henry  Bramall,  [754 
Appellants ;  and  The  Directors  of  the  London  and 
North  Western  Railway  Company,  Respondents  (*). 

V  Negligenee — Contributory  Negligence — Misdirection, 

Though  a  plaintiff  may  have  been  guilty  of  negligenee,  and  although  that  Dili- 
gence may,  in  fact,  have  contributed  to  the  accident  ^ich  is  the  subject  of  the  action, 
yet,  if  the  defendant  could,  in  the  result,  by  the  exercise  of  ordinary  care  and  dili- 
gence, have  avoided  the  mischief  which  happened,  the  plaintiff's  negligence  wiU  not 
excuse  him. 

A  railway  company  was  in  the  habit  of  taking  full  trucks  from  the  siding  of  a 
colliery  owner,  and  returning  the  empty  trucks  there.  Over  this  siding  was  a  bridge 
eight  ieet  high  from  the  ground.  On  a  Saturday  afternoon,  when  aU  the  colliery 
men  had  left  work,  the  servants  of  the  railway  ran  some  trucks' on  the  siding.     All 

Reversing  12  Eng.  Rep.,  644,  and  affirming  8  Eng.  Rep.,  616. 
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bat  one  were  empty,  and  that  one  contained  another  truck,  and  their  joint  height 
amounted  to  eleven  feet.  On  the  Sunday  evening  the  railway  servants  brought  on 
the  siding  many  other  empty  trucks,  and  pushed  forward  all  those  previously  left 
on  the  siding.  Some  resistance  was  felt,  the  power  of  the  engine  pushing  the  trucks 
was  increased,  and  the  two  tracks,  the  joint  height  of  which  amounted  to  eleven 
feet,  struck  the  bridge  and  broke  it  down.  In  an  action  to  recover  damages  for  the 
injury,  the  defence  of  contributory  negligence  was  set  up.  The  judge  at  the  trial 
told  the  jurors  that  the  plaintiffs  must  satisfy  them  that  the  accident  happened  solely 
through  the  negligence  of  the  defendants'  servants,  for  that  if  both  sides  were  negli- 
gent, so  afl  to  contribute  to  the  accident,  the  plaintiffs  could  not  recover : 
Held,  a  misdirection,  and  a  new  trial  ordered. 

This  was  an  appeal  against  a  decision  of  the  Court  of 
Exchequer  Chamber. 

The  appellants  were  the  plaintiffs  in  an  action  brought 
in  the  Court  of  Exchequer,  in  which  they  claimed  to  recover 
damages  for  the  destruction  of  a  bridge  occasioned,  as  they 
alleged,  by  the  negligence  of  the  defendants'  servants.  The 
plaintiffs  were  owners  of  the  Sankey  Brook  Colliery,  in  the 
county  of  Lancaster,  which  was  situated  near  a  branch  line 
of  the  defendants'  railway.  There  was  a  siding  belonging 
to  the  plaintiffs,  which  communicated  with  the  railway, 
and  the  defendants'  servants  were  in  the  habit  of  taking 
755]  *trucks  loaded  with  coals,  from  this  siding,  in  order 
to  run  them  on  the  railway  to  forward  them  to  their  des- 
tination, and  also  of  bringing  back  empty  trucks  and  run- 
ning them  from  the  railway  on  to  the  siding.  On  Saturday 
after  working  hours,  when  all  the  colliery  men  had  gone 
away,  the  defendants'  servants  ran  some  of  the  plaintiffs' 
empty  trucks  from  the  railway  upon  the  siding  and  there 
left  them.  In  that  position  they  remained.  One  of  the 
watchmen  employed  by  the  plaintiffs  knew  that  they  were 
there,  but  nothing  was  done  to  remove  them  to  a  different 
place.  In  the  first  of  these  trucks  had  been  placed  a  truck 
which  had  broken  down,  and  the  height  of  the  two  trucks 
combined  was  nearly  eleven  feet.  There  was,  in  advance 
of  the  spot  where  the  trucks  had  been  left,  a  bridge  placed 
oyer  a  part  of  the  siding,  the^  span  of  which  bridge  was 
about  eight  feet  from  the  ground.  On  Sunday  afternoon 
the  defendants'  servants  brought  a  long  line  of  empty 
trucks  belonging  to  the  plaintiffs,  and  ran  them  on  the  line 
of  the  siding,  pushing  on  the  first  set  of  trucks  in  front. 
Some  resistance  was  perceived,  and  the  pushing  force  of 
the  engine  employed  was  increased,  and  tne  result  was,  as 
the  two  trucks  at  the  head  of  the  line  could  not  pass  under 
the  bridge,  they  struck  with  great  force  against  it  and 
broke  it  down.  For  the  damage  thereby  occasioned  this 
action  was  brought.  The  defence  was,  contributory  negli- 
gence ;  it  being  insisted  that  the  plaintiffs  ought  to  have 
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moved  the  first  set  of  trucks  to  a  safe  place,  or  at  all  events, 
not  to  have  left  the  truck  with  the  disabled  truck  in  it  so 
as  to  be  likely  to  occasion  mischief.  At  the  trial  before 
Mr.  Justice  Brett,  at  the  Summer  Assizes  at  Liverpool,  in 
1873,  the  learned  judge  told  the  jury  that  ''You  must  be 
satisfied  that  the  plaintiffs'  servants  did  not  do  anything 
whicli  persons  of  ordinary  care,  under  the  circumstances, 
would  not  do,  or  that  they  omitted  to  do  something  which 
persons  of  ordinary  care  would  do ,.  ...  It  is  for  you  to 
say  entirely  as  to  both  points,  but  the  law  is  this,  the  plain- 
tiffs must  have  satisfied  you  that  this  happened  by  the 
negligence  of  the  defendants'  servants,  and  without  any 
contributory  negligence  of  their  own,  in  other  words  that 
it  was  solely  by  the  negligence  of  the  defendants'  servants. 
If  you  think  it  was,  then  your  verdict  will  be  for  the  plain- 
tiffs. If  you  think  it  was  not  solely  by  the  negligence  of 
the  defendants'  servants,  *your  verdict  must  be  for  [756 
the  defendants"  (*).  The  jurors  having,  on  this  direction, 
stated  that  they  thought  there  was  contributory  negligence 
on  the  part  of  the  plaintiffs,  the  learned  judge  directed  that 
the  verdict  should  be  entered  for  the  defendants,  but  reserved 
leave  for  the  plaintiffs  to  move. 

A  rule  having  been  obtained  for  a  new  trial,  it  was  after 
argument  before  Barons  Bra m well  and  Amphlett  made 
absolute  (•).  On  appeal  to  the  Exchequer  Chamber  the 
decision  was,  by  Justices  Blackburn,  Mellor,  Lush,  Brett, 
and  Archibald  (diss.  Justice  Denman)  reversed  (•).  This 
appeal  was  then  brought. 

Mr.  Her  Schelly  Q*C.,  and  Mr.  BayliSy  Q.C.,  for  the  ap- 
pellants, the  plaintiffs  below :  There  was  no  ground  here 
lor  saying  that  there  had  here  been  contributory  negligence, 
and  the  lorm  in  which  that  matter  was  left  to  the  jury 
constituted  a  misdirection.  There  was  no  obligation  on 
the  plaintiffs  to  move  the  trucks  which  the  defendants' 
servants  had  put  upon  the  siding  from  that  place  to  another, 
and  certainly  none  for  the  plaintiffs  to  summon  their  work- 
men on  the  Sunday  to  do  so.  They  were  not  bound  to 
assume  that  the  defendants'  servants  would  bring  the  empty 
trucks  on  the  Sunday  evening,  and  then  push  them  on  the 
siding  in  a  negligent  manner,  taking  no  care  how  they  were 
driven,  nor  even  stopping  when  an  obstouction  was  per- 
ceived, but  pushing  on  with  greater  force  than  before  to 
overcome  the  obstruction.    But,  unless  the  plaintiffs  were 

(*)  Printed  papers  in  the  case.  (')  Law  Rep.,  9  Ex.,  71. 

(»)  Law  Rep.,  10  ^x.,  700. 
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bound  to  assume  all  this,  and  to  act  on  that  assumption, 
there  was  nothing  whatever  that  could  be  construed  into 
contributory  negligence  on  their  part. 

Even  if  there  had  been  any  negligence  on  the  part  of  the 
plaintiffs,  which  was  denied,  it  would  not  affect  this  right 
of  action,  unless  it  was  such  negligence  that,  but  for  it,  the 
effect  of  the  negligence  qn  the  part  of  the  defendants  might 
have  been  avoided. 

Bridge  v.  The  Orand  Junction  Railway  Company  i^\ 
Dames  v.  Mann{*)j  Tuff  v.  WaTmani^\  and  WaUcm  v. 
The  London  and  Brighton  Railway  Company  {^)  were 
cited  and  relied  on. 

757]  *Mr.  Aspinally  Q.C.,  and  Mr.  McConnelly  for  the  re- 
spondents :  There  was  clearly  here  negligence  on  the  part  of 
the  plaintiffs,  and  but  for  that  negligence  the  accident  might 
have  been  avoided ;  whether  that  was  so  or  not  was  a  proper 
question  for  the  jury.  The  plaintiffs  knew  of  the  trucks  being 
brought  on  the  Saturday  afternoon  ;  they  knew  that  one  of 
those  tracks  was  disabled,  and  that  that  disabled  truck  was 
placed  on  another  truck,  and  that  the  two  together  could 
not  pass  under  the  bridge.  This  was  knowledge  of  facts 
relating  to  their  own  property.  They  ought  to  have  re- 
moved the  disabled  truck;  to  leave  it  where  it  was  they 
knew  to  be  dangerous,  yet  they  left  it  there,  being  quite 
well  aware  that  in  the  ordinary  course  of  business  other 
trucks  would  be  brought  on  the  line  and  might  be  pushed 
against  it.  Bridge  v.  The  Orand  Junction  Railway  Com- 
pany  (*)  distinctly  established  that  if  the  plea  had  shown 
that  by  ordinary  care  on  the  part  of  the  plaintiff  the  conse- 
quences of  the  defendants'  negligence  might  have  been 
avoided,  it  would  have  proved  an  answer  to  the  action. 
There  could  be  no  doubt  that  that  was  the  case  here,  and 
the  pleadings  here  had  distinctly  raised  that  defence.  Tuff 
V.  warman  (')  was  a  case  of  collision,  but  even  there  Mr. 
Justice  Wightman,  in  delivering  the  judgment  of  the  Court 
of  Exchequer  Chamber,  said:  **The  proper  question  for  the 
jury  is,  whether  the  damage  was  occasioned  entirely  by  the 
negligence  or  improper  conduct  of  the  defendant,  or  whether 
the  plaintiff  himseli  so  far  contributed  to  the  misfortune  by 
his  own  negligence  or  want  of  ordinary  care  and  caution, 
that,  but  for  such  negligence  or  want  of  ordinary  care  and 
caution  on  his  part,  the  misfortune  would  not  have  hap- 

(•)  8  M.  A  W.,  244.  (*)  5  C.  B.  (N.S.),  678 ;   27  L.  J.,  C. 

(«)  10  M.  «Sf  W.,  646.  P.,  322. 

(^  1  Har.  &  Ruth.,  421. 
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I)ened."  In  Davies  v.  Mann  (*)  the  rule  of  law  is  stated  to 
be,  that  the  plaintiff  may  recovel*  unless  by  the  exercise  of 
ordinary  care  he  might  have  avoided  the  consequences  of 
the  defendant's  negligence.  Applying  that  doctrine  to  this 
case,  it  was  clear  that  but  for  the  want  of  ordinary  care  and 
caution  on  the  x>art  of  the  plaintiffs  the  misfortune  here  might 
have  been  avoided.  The  direction,  therefore,  was  right, 
and  the  verdict  of  the  jury  on  this  point,  and  the  judgment 
of  the  Exchequer  Chamber,  ought  to  be  sustained. 

*Mr.  Herschell  replied.  [758 

Lord  Penzance  :  My  Lords,  the  action  out  of  which  this 
appeal  arises  is  an  action  charging  the  defendants  with 
negligence  (through  their  servants)  in  so  managing  the 
shunting  of  some  empty  coal  wagons  as  to  knock  down  a 
bridge  and  some  staging  and  some  colliery  head-gearing, 
which  stood  upon  it,  and  belonged  to  the  plaintiffs. 

The  first  question  on  the  appeal  is,  whether  the  Court  of 
Exchequer  Chamber  was  right  in  holding  that  there  was  any 
evidence,  proper  to  be  submitted  to  the  jury,  tending  to  the 
conclusion  that  the  plaintiffs  themselves  had  been  guilty  of 
some  negligence  in  the  matter,  and  that  such  negligence  had 
contributed  to  produce  the  accident  and  injury  of  which 
thev  complained. 

The  general  facts  of  the  case,  the  particular  facts  which 
gave  rise  to  the  imputation  of  negligence,  and  the  conten- 
tion of.  both  sides  ^  to  the  fair  result  of  these  facts,  are 
stated  in  the  judgment  of  the  Court  of  Exchequer  delivered 
by  Baron  Bramwell.  [His  Lordship  here  read  the  state- 
ment from  Mr.  Baron  Bmmwell's  judgment  (*).] 

It  may  be  admitted  that  this  is  a  fair  and  full  statement 
of  the  arguments  and  considerations  on  the  one  side,  and  on 
the  other,  upon  which  the  question  of  the  plaintiffs'  negli- 
gence had  to  be  decided.  But  it  had  to  be  decided  by  the 
jurors,  and  not  by  the  court,  and  I  am  unable  to  perceive 
any  reason  why  the  learned  judge  did  wrong  in  submitting 
these  arguments  and  considerations  to  their  decision  accord- 
ingly. The  bare  statement  of  them  is  enough  to  show  that 
there  were  in  the  case  facts  and  circumstances  sufficient  at 
least  to  raise  the  question  of  negligence,  whether  they  were 
a  sufficient  proof  of  negligence  or  not. 

The  decision,  therefore,  of  the  Exchequer  Chamber  upon 
this  matt&r  ou^ht,  I  think,  to  be  upheld. 

The  remaining  question  is  whether  the  learned  judge 
properly  directed  tne  jury  in  point  of  law.     The  law  in  these 

0)  10  M.  A  W.,  646.  («)  Law  Rep.,  9  Ex.,  at  p.  72. 

18  Eng.  Rep.  6 
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cases  of  negligence  is,  as  was  said  in  the  Co  art  of  Exchequer 
Chamber,  perfectly  well  settled  and  beyond  dispute. 
759]  *The  first  proposition  is  a  general  one,  to  this  effect, 
that  the  plaintiff  m  an  action  for  negligence  cannot  succeed 
if  it  is  found  by  the  jury  that  he  has  himself  been  guilty  of 
any  negligence  or  want  of  ordinary  care  which  contributed 
to  cause  the  accident. 

But  there  is  another  proposition  equally  well  established, 
and  it  is  a  qualification  upon  the  first,  namely,  that  though 
the  plaintiff  may  have  been  guilty  of  negligence,  and 
although  that  negligence  may,  in  fact,  have  contributed  to 
the  accident,  yet  if  the  defendant  could  in  the  result,  by  the 
exercise  of  ordinary  care  and  diligence,  have  avoided  the 
mischief  which  happened,  the  plaintiff's  negligence  will  not 
excuse  him. 

This  proposition,  as  one  of  law,  cannot  be  questioned. 
It  was  decided  in  the  case  of  Davies  v.  Mann  (*),  supported 
in  that  of*  Tuff  v.  Warman  (*)  and  other  cases,  and  has 
been  universally  applied  in  cases  of  this  character  without 
question. 

The  only  point  for  consideration,  therefore,  is  whether 
the  learned  judge  properly  presented  it  to  the  mind  of  the 
jury. 

It  seems  impossible  to  say  that  he  did  so.  At  the  begin- 
ning of  his  summing-up  he  laid  down  the  following  as  the 
propositions  of  law  which  governed  the  case :  It  is  for  the 
plaintiffs  to  satisfy  you  that  this  accident  happened  through 
the  negligence  of  the  defendants'  servants,  and  as  between 
them  and  the  defendants,  that  it  was  solely  through  the 
negligence  of  the  defendants'  servants.  They  must  satisfy 
you  that  it  was  solely  by  the  negligence  of  tne  defendants' 
servants,  or,  in  other  words,  that  there  was  no  negligence 
on  the  part  of  their  servants  contributing  to  the  accident ; 
so  that,  if  you  think  that  both  sides  were  negligent,  so  as  to 
contribute  to  the  accident,  then  the  plaintiffs  cannot  recover. 

This  language  is  perfectly  plain  and  perfectly  unqualified, 
and  in  case  the  jurors  thought  there  was  any  contributory 
negligence  on  the  part  of  the  plaintiffs'  servants,  they  could 
not,  without  disregarding  the  direction  of  the  learned  judge, 
liave  found  in  the  plaintiffs'  favor,  however  negligent  the 
defendants  had  been,  or  however  easily  they  might  with 
ordinary  care  have  avoided  any  accident  at  all. 

The  learned  judge  then  went  on  to  describe  to  the  jury 
what  it  was  that  might  properly  be  considered  to  constitute 
760]     negligence,  *first  in  the  conduct  of  the  defendants, 

(»)  10  M.  <b  W.,  646.  (»)  5  C.  B.  (N.S.),  673 ;  27  L.  J.,  C.  P.,  822. 
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and  then  in  the  conduct  of  the  plaintiffs ;  and  having  done 
this,  he  again  reverted  to  the  governing  propositions  of  law, 
as  follows :  "There  seem  to  be  two  views.  It  is  for  you  to 
say  entirely  as  to  both  points.  But  the  law  is  this,  the 
plaintiff  must  have  satisfied  you  that  this  happened  by  the 
negligence  of  the  defendants'  servants,  and  without  any 
contributory  negligence  of  their  own ;  in  other  words,  that  it 
was  solely  by  the  negligence  of  the  defendants'  servants.  If 
you  think  it  was,  then  your  verdict  will  be  for  the  plaintiffs. 
if  you  think  it  was  not  solely  by  the  negligence  of  the  defen- 
dants' servants,  your  verdict  must  be  for  the  defendants." 

This,  again,  is  entirely  without  qualification,  and  the  un- 
doubted meaning  of  it  is,  that  if  there  was  any  contributory 
negligence  on  the  part  of  the  plaintiffs,  they  could  in  no 
case  recover.  Such  a  statement  of  the  law  is  contrary  to 
the  doctrine  established  in  the  case  of  Datdes  v.  Mann  (*),  and 
the  other  cases  above  alluded  to,  and  in  no  part  of  the  sum- 
ming-up is  that  doctrine  anywhere  to  be  found.  The  learned 
counsel  were  unable  to  point  out  any  passage  addressed 
to  it. 

It  is  true  that  in  part  of  his  summing-up  the  learned 
judge  i)ointed  attention  to  the  conduct  of  the  engine  driver, 
in  determining  to  force  his  way  by  violence  through  the  ob- 
struction, as  fit  to.  be  considered  by  the  jury  on  the  question 
of  negligence ;  but  he  failed  to  add  that  if  they  thought  the 
engiae  driver  might  at  this  stage  of  the  matter  by  ordinary 
care  have  avoided  all  accident,  any  previous  negligence  of 
the  plaintiffs  would  not  preclude  them  from  recovering. 

In  point  of  fact  the  evidence  was  strong  to  show  that  this 
was  tne  immediate  cause  of  the  accident,  and  the  jury  might 
well  think  that  ordind^ry  care  and  diligence  on  the  part  of 
the  engine  driver  would,  notwithstanding  any  previous 
negligence  of  the  plaintiffs  in  leaving*  the  loaded-up  truck 
on  the  line,  have  made  the  accident  impossible.  This  sub- 
stantial defect  of  the  learned  judge's  charge  is  that  that 
question  was  never  put  to  the  jury. 

On  this  point,  therefore,  I  propose  to  move  that  your 
Lordships  should  reverse  the  decision  of  the  Exchequer 
Chamber,  and  direct  a  new  trial. 

♦The  Lokd  Chancellor  (Lord  Cairns) :  My  Lords,  [761 
I  have  had  the  advantage  oi  considering  the  opinion  which 
has  just  been  expressed  to  your  Lordships  in  this  case  by 
my  noble  and  learned  friend,  and,  concurring  as  I  do  with 
every  word  of  it,  I  do  not  think  it  is  necessary  that  I  should 

0)  10  M.  &  W.,  646. 
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do  more  than  sav  that  I  hope  your  Lordships  will  agree  to 
the  motion  which  he  has  proposed. 

Lord  Blackburn:  My  Lords,  I  agree  entirely  with  the 
noble  Lord  who  has  first  spoken  as  to  what  were  the  proper 
questions  for  the  jury  in  tnis  case,  and  that  they  were  not 
decided  by  the  jury.  I  am  inclined  to  think  that  the  learned 
judge  did  in  part  of  his  summing-up  sufficiently  ask  the 
proper  questions,  had  they  been  answered,  but  unfortu- 
nately he  failed  to  have  an  answer  from  the  jury  to  those 
questions,  it  apx)earing  by  the  case  that  the  only  finding 
was  as  to  the  plaintiffs'  negligence. 

I  agree,  therefore,  in  the  result  that  there  should  be  a  new 
trial. 

Lord  Gordon  :  My  Lords,  I  entirely  concur  in  the  mo- 
tion which  has  been  submitted  to  your  Lordships  by  my . 
noble  and  learned  friend  on  the  otner  side  of  tne  House. 
The  question  is  one  which  has  given  rise  to  some  difficulty 
in  the  courts  of  Scotland,  but  I  think  that  it  is  very  likely 
that  the  opinion  which  has  been  expressed  in  this  case  will 
be  regarded  as  a  very  useful  authority  for  guiding  their  de- 
cisions. 

Judgment  of  the  Court  of  Exchequer  Chamber 

reversed. 
Judgment  of  the  Court  of  Exchequer  restored^ 
and  a  new  trial  ordered^  with  costs. 

Lords'^  Journals y  Ist  December,  1876. 

Solicitors  for  the  appellants :  Sharpe^  ParJcers  &  Co. 
Solicitor  for  the  respondents  :  R.  F.  Moberts. 


[I  Appeal  Cases,  762.] 

H.L.(Sc.),  March  16,  1876. 

[HOUSE  OF  LORDS.] 

762]    *Bain  et  dl.^  Appellants;  Brand  et  al.j  Respon- 
dents ('). 

Heritable  character  of  a  Scotch  Lease, 

A  lease  in  Scotland  is  heritable,  not  movable  or  personal,  as  in  England,  but 
descending  to  the  heir  of  the  lessee.  Whether  the  lease  be  in  perpetuity  or  for  a 
term  of  years  the  descent  will  be  the  same. 

Machinery  annexed  to  LeatuHtM — Fixtures, 

When  machinery  has  been  annexed  to  the  leasehold  soil  for  the  working  of  coal 
underneath,  it  descends  with  the  soil  to  the  heir  of  the  lessee. 

Per  Thx  Lord  Chanckllob  (*) :  There  is  certainly  no  authority  for  saying  that  the 
executor  can  remove  fixtures  as  against  the  heir. 

Q)  Reversing  2  Court  of  Sessions  Cases,  4th  series,  vol.  2,  p.  266.    (*)  Lord  Cairns. 
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The  material  facts  of  this  case  are  fully  stated  by  the 
Lord  Chancellor  in  his  Lordship's  address  to  the  House. 
The  question  was  whetheir  certain  machinery  erected  and 
used  m  a  colliery  by  the  lessee  thereof  under  a  lease  for 
nineteen  years,  had  become  a  fixture  descendible  to  his 
heir  ;  a  lease  in  Scotland  being  heritable,  and  not  personal, 
as  in  England. 

The  I^rd  Ordinary  (*)  held  that  "  machinery  attached  or 
specially  dedicated  to  the  use  of  the  leasehold  property  was 
heritable,  and  went  with  the  lease  to  the  heir,  and  not  to 
the  executor." 

The  Second  Division  of  the  Court  of  Session  recalled  the 
Lord  Ordinary's  interlocutor,  and  ''in  lieu  thereof  found 
that  all  the  machinery  therein  referred  to  was  to  be  consid- 
ered as  movable  (personal)  in  a  question  as  to  the  tenant's 
succession  "  (•). 

Against  this  judgment  of  the  Second  Division  the  present 
appeal  was  tendered  to  the  House ; 

Mr.  John  Pearson^  Q.C.,  and  Mr.  Mackintosh  (of  the 
Scotch  bar),  appearing  for  the  appellants ;  and 

Mr.  Cotton^  Q.C.,  and  Mr.  Bryce  for  the  respondents. 

At  the  close  of  the  argument  the  Law  Peers  delivered  the 
following  opinions : 

The  Ix)rd  Chancellor  (") :  My  Lords,  we  have  now  to 
dispose  of  this  appeal  which  was  *argued  before  [763 
your  Lordships  a  few  days  since  with  very  great  ability. 

Robert  Brand,  the  elder,  was  the  lessee  during  his  life  of 
a  colliery  in  Cambusnethan  ;  he  held  it  on  a  lease  for  nine- 
teen years  beginning  in  1867»  When  I  say  it  was  a  lease  of 
a  colliery,  it  was  in  point  of  fact  a  lease  in  certain  seams  of 
coal,  with  a  right  of  the  ordinary  description  to  occupy 
such  portions  of  the  surface  as  from  time  to  time  he  might 
find  necessary  for  the  purpose  of  working  the  colliery  ;  and 
then  as  he  occupied  portions  of  the  surface  they  were  to  be 
taken  into  account  and  rent  paid  for  them  at  so  much  an 
acre.  Robert  Brand,  the  lessee,  died  in  1873,  having  made  a 
trust  disposition  under  which  all  his  heritable  and  movable 
property  went  to  Robert  Brand  the  younger,  his  son ;  and 
the  lease,  being,  as  your  Lordships  are  aware,  by  the  law  of 
Scotland  a  heritable  subject,  would  pass  under  the  category 
of  property  which  was  heritable.  Now  this  Robert  Brand, 
the  younger,  in  his  turn  died,  and  he  died  under  the  age  of 
twenty-one  years.  He  made  a  disposition  which,  according 
to  the  law  of  Scotland,  it  has  been  assumed  would  carry 
his  movable  property,  but  would  not  carry  the  heritable 

'     (»)  Lord  Shand.  (*)  4th  Series,  vol.  ii,  p.  268.  (»)  Lord  Cairns. 
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subjects.  The  appellants  represent  the  heir  of  this  Robert 
Brand,  the  younger,  who  has  also  since  died ;  the  respon- 
dents, on  the  other  hand,  represent  the  trustees  of  the  dis- 
position to  which  I  have  referred. 

My  Lords,  the  precise  issue  which  arises  in  the  present 
suit  is  stated  in  certain  articles  of  agreement  for  a  settle- 
ment of  the  questions  which  had  arisen  between  them, — 
"first,  that  the  whole  heritable  property  including  the  lease 
of  the  Green  Head  Colliery,  shall  be  assigned,  conveyed, 
and  made  over  by  the  first  parties  as  trustees  foresaid  to  the 
second  parties  as  trustees  foresaid  ;"  that  is,  it  was  agreed 
to  assign  and  make  over  to  the  appellants  the  whole  herit- 
able property.  My  Lords,  in  deciding  under  this  agree- 
ment what  is  the  heritable  property,  the  question  arose  as 
to  certain  fixed  machinery,  which  had  been  set  up  by  Robert 
Brand,  the  elder,  the  original  lessee.  Lord  Shand  described 
this  machinery  in  the  following  manner : 

lln  regard  to  the  machinery  and  plant  inclading  rails  wBich  belonged  to  the 
deceased,  Robert  Brand,  sen.,  and  were  used  by  him  at  or  in  connection  with  the 
colliery  held  on  lease  by  him  from  Mr.  Houldsworth  :  Finds  that  the  machinery 
764]  *and  plant  and  those  parts  thereof,  are  heritable  and  belong  to  the  tras- 
tees  of  the  late  Alexander  Brand,  which  were  attached  either  directly  or  indi- 
rectly by  being  joined  to  what  is  attached  to  the  ground  for  use  in  connection 
with  the  working  and  carrying  away  of  the  minerals,  though  they  may  have 
been  fixed  only  in  such  a  manner  as  to  be  capable  of  being  removed  either  in 
their  entire  state  or  after  being  taken  to  pieces  without  material  injury,  includ- 
ing those  loose  articles  which  though  not  physically  attached  to  the  fixed  ma- 
chinery and  plant  are  yet  necessary  for  the  working  thereof,  provided  they  be 
constructed  and  fitted  so  as  to  form  particular  machinery  and  not  to  be  equally 
capable  of  being  applied  in  their  existing  state  to  other  machinery  of  the  kind. 

My  Lords,  these  words  are  in  fact  taken  from  an  order  of 
your  Lordships'  House  made  sdmetime  since  in  a  case  which 
came  by  appeal  from  Scotland,  namely,  Fisher  v.  Dixon{')j 
and  it  may  be  assumed  that  they  are  words  which  correctly 
describe  the  character  of  fixed  machinery,  if  the  appellants 
are  entitled  to  machinery  of  that  kind. 

My  Lords,  from  the  decision  of  Lord  Shand  there  was  a 
reclaiming  note,  and  the  Second  Division  of  the  Court  of 
Session  recalled  the  interlocutor  of  the  Lord  Ordinary,  and 
held  in  substance  that  this  machinery  did  not  belong  to  the 
appellants,  but  belonged  to  the  respondents  as  trustees  of 
the  deed  executed  by  the  minor,  upon  the  footing  of  the 
machinery  being  personalty  or  movable.  The  Lords  of 
Session  having  heard  counsel,  "recall  the  second  finding 
of  the  said  interlocutor,  and  in  lieu  thereof  find  that  all  the 
machinery  therein  referred  to  is  to  be  considered  as  moveble 
in  a  question  as  to  the  tenant's  succession ;"  that  is  to  say, 

(^)  6  Dunlop,  776  ;  Decisions  of  the  Court  of  Session,  2d  series,  Tol  v,  p.  776. 
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in  the  question  as  between  the  representatives  of  the  ten- 
ant, the  neir  on  the  one  hand  and  the  executor  on  the  other. 

It  is  between  those  two  different  views  that  your  Lord- 
ships have  now  to  decide;  and  the  argument  before  your 
Lordships  has  divided  itself  naturallv  into  two  points  ;  in 
tlie  first  place  there  is  the  question  whether  ihis  matter  is 
not  already  covered  by  decision  ;  and,  secondly,  if  not  cov- 
ered by  decision,  what  upon  principle  ought  to  be  the  view 
taken  of  it  by  your  Lordships. 

With  regard  to  decision,  it  was  contended  at  your  Lord- 
ships' bar,  and  it  appears  to  have  been  the  opinion  of  the 
Court  of  Session,  that  the  case  of  Fisher  v.  Dixon  (*)  de- 
cided the  question.  Now  I  have  looked  very  careiully 
into  that  case,  and  I  am  ^certainly  of  opinion  that  [76o 
it  cannot  be  accepted  as  a  decision  upon  this  point.  With 
regard  to  the  issue  in  that  case,  and  the  decision  upon  it  in 
the  Court  of  Session,  the  question  stood  thus :  There  was  a 
very  large  claim  mside  as  between  the  heir  and  the  executor 
of  a  certain  person  who  owned  very  large  property,  upon 
which  he  had  put  up  fixed  machinery  for  the  purpose  of 
trade.  The  great  question  in  the  case  was  whether  the  heir 
of  that  person  should  have  the  machinery,  or  whether  the 
executor  should  have  it.  But  there  was  a  further  question, 
which  appears  in  point  of  magnitude  and  the  value  of  what 
was  involved  to  have  been  comparatively  a  very  minute  one, 
as  to  what  should  be  said  of  machinery  upon-  certain  prop- 
erty which  the  deceased  had  not  been  the  owner  of  but  had 
taken  upon  lease,  and  with  regard  to  the  machinery  upon 
the  property  which  was  taken  on  lease  there  is  no  doubt  that 
the  decision  of  the  Court  of  Session  was  in  form  that  it 
formed  part  of  his  executory,  that  is,  it  did  not  ^o  to  the  heir. 

But  when  your  Lordships  examine  the  circumstances  un- 
der which  that  d^ision  was  arrived  in  the  Court  of  Session, 
your  Lordships  will  find  this  remarkable  fact.  There  was 
very  great  difference  of  opinion  expressed  upon  the  subject 
by  the  learned  judges.  It  did  not  form  the  staple  and  the 
principal  part  of  their  judgments,  but  the  matter  was  refer- 
red to  in  a  subsidiary  part  of  the  opinions  which  they 
expressed,  and  upon  it,  as  I  have  said,  there  was  very  con- 
siderable difference  of  opinion.  The  finding  of  the  Court  of 
Session  was  in  these  terms.:  *' With  regard  to  the  7th  class 
in  the  said  report"  (which  was  the  class  of  machinery  upon 
the  leasehold  property),  **  erections  made  on  subjects  held 
under  leases  by  the  late  Mr.  Dixon,  and  which  have  been 
removed  by  the  respondents  at  the  termination  of  the  said 

(*)  6  Donlop,  775 ;  Dccisionsiof  the  Court  of  Session,  2d  series,  vol.  v,  p.  775. 
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leases :  Find  that  these  are  movable  and  subject  to  the 
claim  of  legitim  on  the  part  of  the  claimants."  it  appears, 
therefore,  from  this  interlocutor  that  the  machinery  had  ac- 
tually been  removed  by  the  respondents,  the  executors,  at 
the  termination  of  the  leases,  and  at  the  time  of  the  litiga- 
tion it  would  seem  to  have  been  in  their  possession.  Still; 
no  doubt,  that  finding  would  appear  to  nave  decided  that 
the  machinery  was  lawfully  their  property.  But  when  your 
Lordships  examine  the  case  a  little  further,  you  find  in  the 
opinions  of  the  consulted  judges  this  important  passage : 
766]  *'  And  *further,  in  so  mr  as  regards  such  subjects 
under  lease,  on  which  the  late  Mr.  Dixon,  being  the  tenant 
only,  made  erections  which  he  was  entitled  to  remove  at 
the  end  of  the  lease,  which  the  respondent  also  admits 
may  be  included  in  the  executory,  we  are  of  opinion  that 
that  machinery  belonged  to  those  who  represented  the 
executor." 

My  Lords,  looking  on  the  one  hand  to  the  great  divergence 
of  opinion  expressed  bv  the  judges,  and  on  the  other  to  the 
final  result  of  their  deliberations,  I  am  quite  unable  to  ac- 
cept this  as  a  deliberate  decision  of  the  Court  of  Session,  that 
under  the  circumstances  of  the  case  the  machinery  upon  the 
leasehold  property  belonging  to  the  deceased,  would  belong 
to  the  executor  and  not  to  the  heir.  It  appears,  I  repeat,  to 
have  been  a  subsidiary  and  a  minute  point  in  the  case,  and 
the  machinery  upon  the  leasehold  property  appears  ulti- 
mately to  have  been  admitted  by  the  neir  to  be  properly  in- 
cluded in  the  executory. 

When  the  case  came  to  this  House  by  way  of  appeal,  the 
appellants  were  persons  representing  the  executory  and  not 
the  heir.  Of  course  it  was  not  for  them  to  raise,  and  they 
did  not  raise,  any  question  upon  this  pjoint,  which  had  vir- 
tually been  given  by  admission  in  their  favor  in  the  court 
below.     The  respondents,  who  had  presented  no  cross  ap- 

Seal,  could  not  raise  the  question,  and  therefore  the  question 
id  not  fall  in  any  way  to  be,  decided  by  your  Lordships. 
Some  expressions  of  opinion,  not  very  distinct  in  the  report 
which  we  have  of  them,  appear  to  have  fallen  from  Lord 
Brougham  and  Lord  Campbell,  and  to  some  extent  from 
Lord  Cottenham.  I  think  it  is  unnecessary  to  put  any  pre- 
cise construction  upon  those  expressions,  because  I  repeat 
the  matter  did  not  fall  to  be  decided ;  but,  as  far  as  I  can 
gather  from  those  expressions  of  opinion,  there  certainly 
appears  to  have  been  an  impression  upon  the  minds  of  those 
noble  and  learned  Lords  that  there  might  have  been  a 
question  raised  on  the  part  of  the  respondent,  which  they 
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rather  commended  him  for  not  having  raised,  by  means  of  a 
cross  appeal. 

My  fx)rd8,  the  case  therefore  being,  in  my  opinion,  un- 
covered by  any  decision  which  has  settled  the  law  upon  the 
subject,  I  have  to  proceed  to  look  at  it  in  point  of  principle. 
Looking  at  it  in  that  way,  I  would  remind  your  Lordships 
that  there  are,  with  regard  *to  matters  of  this  kind,  [767 
which  are  included  under  the  comprehensive  term  of  *' fix- 
tures," two  general  rules,  a  correct  appreciation  of  which 
will,  as  it  seems  to  me,  go  far  to  solve  the  whole  difficulty 
in  this  case.  My  Lords,  one  of  those  rules  is  the  general 
well-known  rule  that  whatever  is  fixed  to  the  freehold  of 
land  becomes  part  of  the  freehold  or  inheritance.  The  other 
is  quite  a  different  and  a  separate  rule ; — whatever  once  be- 
comes part  of  the  inheritance  cannot  be  severed  by  a  limited 
owner,  whether  he  be  owner  for  life  or  for  years,  without 
the  commission  o&  that  which,  in  the  law  of  England,  is 
called  waste,  and  which,  according  to  the  law  both  of  Eng- 
land and  Scotland,  is  undoubtedly  an  offence  which  can  be 
restrained.  Those,  my  Lords,  are  two  rules,  not  one  by  way 
of  exception  to  the  other,  but  two  rules  standing  consist- 
ently together.  My  Lords,  an  exception  indeed,  and  a  very 
important  exception,  has  been  made,  not  to  the  first  of  these 
rules,  but  to  the  second.  To  the  first  luile  which  I  have 
stated  to  your  Lordships  there  is,  so  far  as  I  am  aware,  no 
exception  whatever.  That  which  is  fixed  to  the  inheritance 
becomes  a  part  of  the  inheritance  at  the  present  day  as  much 
as  it  did  in  the  earliest  times.  But  to  the  second  rule, 
namely,  the  irremovability  of  things  fixed  to  the  inherit- 
ance, there  is  undoubtedly  ground  for  a  very  important 
exception.  That  exception  has  been  established  in  lavor  of 
fixtures  which  have  been  attached  to  the  inheritance  for  the 
purpose  of  trade,  and  perhaps  in  a  minor  degree  for  the 

Eurpose  of  agriculture.  Under  that  exception  a  tenant  who 
as  fixed  to  the  inheritance  things  for  the  purpose  of  trade 
has  a  certain  power  of  severance  and  removal  during  the 
tenancy.  What  extent  of  removal  the  executor  of  one  who 
is  not  a  tenant,  but  is  a  complete  owner  of  the  inheritance, 
may  have  as  against  the  heir,  whether  in  point  of  i^ct  he 
has  anv  right  of  removal  at  all,  or  any  right  to  take  more 
than  tnat  which  really  and  properly  considered  was  never 
fixed  to  the  inheritance  in  a  definite  way,  I  need  not  stop  to 
consider,  because  the  case  of  Fisher  v.  Dixon  (*)  has  clearly 
decided  by  the  authority  of  your  Lordships  that  fixtures 
of  the  kind  now  before  your  Lordships  cannot  be  removed 

(»)  5  Dunlop,  116, 
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by  the  executor  of  onp  who  is  complete  owner  of  the  in- 
heritance. 

Therefore  your  Lordships  have  upon  the  one  hand  the 
768]  rule  as  *laid  down  m  the  case  of  Fisher  v.  Dixon  ('), 
that  fixtures  of  the  present  kind  cannot  be  removed  by  the 
executor  as  against  the  heir  of  the  complete  owner  of  the 
inheritance,  and  you  have  on  the  other  hand  the  exception 
to  which  I  have  referred,  that  fixtures  of  this  kind  can  be 
removed  by  the  executor  of  a  tenant,  or  by  the  tenant  him- 
self as  against  the  landlord  during  the  course  of  the 
tenancy,  ^ut  your  Lordships  have  here  to  consider  an 
intermediate  case  between  those  two.  You  have  not  to  con- 
sider the  case  of  the  person  who  represents  the  entire  in- 
heritance, but  you  have  to  consider  the  case  not  of  the 
whole  inheritance  but  of  d.  heritable  subject,  namely,  a  lease 
which  is  heritable  according  to  Scotch  law,  upon  the  ground 
included  in  which  fixtures  of  the  kind.  I  have  referred  to 
have  been  erected :  and  you  have  to  determine  whether,  the 
tenant  having  died,  and  the  lease  continuing,  and  the  lease 
having  passed  to  the  heir,  the  executor  has  as  against  that 
heir  a  right  to  remove  those  fixtures.  There  is  certainly  no 
authority  for  saying  that  the  executor  can  remave  these  fix- 
tures as  against  the  heir.  In  my  opinion  there  is  no  princi- 
ple in  the  rules  wjiich  I  have  endeavored  to  express  which 
can  wan-ant  that  right  of  removal.  These  things  which  I 
have  termed  fixtures  are  ex  hypothesi  annexed  to  the  in- 
heritance at  the  time  of  the  death  of  the  tenant.  Thereupon 
the  heritable  subject,  namely,  the  lease,  at  once  passes  to 
his  heir.  What  right  has  the  executor,  or  how  is  tnat  right 
founded,  to  come  upon  the  heritable  subject  which  has 
passed  to  the  heir,  and  to  strip  it  of  those  things  which  have 
become  fixed  to  it?  There  is  no  doubt,  ex  hypothesis  a 
right  to  remove  these  fixtures  as  a^inst  the  lan41ord,  but 
wno  is  the  person  to  exercise  that  right?  It  is  not  a  right 
in  gross,  it  is  not  a  right  collateral  to  the  ownership  of  the 
subject,  it  is  a  right  which  of  necessity  must  be  annexed  to 
the  ownership  of  the  subject,  and  must  be  exercised  by  him 
who  is  the  owner  of  the  subject.    But  the  owner  of  the  sub- 

J'ect  is  not  the  executor.  The  owner  of  the  subject  is  the 
leir,  and  therefore,  as  it  seems  to  me,  your  Lordships  are 
obliged  to  consider  the  person  to  whom  the  subject  itself 
has  passed,  and  to  hold  the  right  which  is  annexed  to  that 
subject  to  be  exercisable  by  that  person,  and  by  that  per- 
son only. 
My  Lords,  looking  at  it  in  another  way,  it  is  decided 

(»)  6  Dunlop,  776. 
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already  *by  the  case  of  Fisher  v.  Dixon  (*),  that  the  [769 
executor  cannot  remove  these  fixtures  as  against  the  owner 
of  the  whole  of  the  heritable  subject.  Upon  what  principle, 
therefore,  is  it  that  he  could  remove  these  fixtures  as  against 
him  who  is  the  owner  of  a  part  of  the  heritable  subject  % 
My  Lords,  every  reason  which  was  advanced  in  the-case  of 
Fisher  V.  Dixon  (*)  showing  how  strained,  how  improbable, 
how  inconvenient  it  would  be  that  there  should  be  a  right 
to  strip  the  inheritance  of  fixtures  of  this  kind  put  up  for 
the  better  use  of  the  inheritance,  can  equally  be  advanced 
against  the  inconvenience  of  stripping  that  wnich  continues 
a  heritable  and  enduring  subject,  and  which  is  in  the  pos- 
session of  the  heir,  of  those  things  which  are  necessary  for 
the  convenient  use  of  that  subject. 

Therefore,  my  Lords,  without  pursuing  the  subject  further, 
I  submit  to  your  Lordships  that  upon  principle  it  is  impos- 
sible to  justify  the  right  of  the  executors  in  this  case. 

When  I  look  at  the  grounds  of  the  decision  in  the  Court 
of  Session  I  find  them  expressed  in  the  opinion  of  Lord 
Gifford.  Those  grounds  are  two :  In  the  first  place,  Lord 
Giflford  considers  the  subject  to  be  already  decided  by  the 
case  of  Fisher  v.  Dixon.  I  have  ventured  to  express  to 
your  Loixlships  a  contrary  opinion  upon  that  point.  Then, 
on  principle,  Lord  Giflford  ^ives  the  following  reasons  for 
arriving  at  the  same  conclusion : 

I  take  it  to  be  perfectly  fixed  law,  and  it  was  not  disputed  on  either  side  of 
the  bar,  that  in  leases  of  ordinary  duration  where  the  tenant  erects  fixtures 
solely  for  the  purposes  of  his  trade,  these  trade  fixtures  remain  his  property  and 
cannot  be  claimed  by  the  landlord  as  porta  aoH,  as  it  is  said  they  aro  movable 
in  a  question  between  landlord  and  tenant.  Spme  v.  Harvey  and  other  cases  are 
illustrations  of  the  application  of  thid  principle.  Now  it  humbly  appears  to  me 
that  if  trade  fixtures  do  not  go  to  the  landlord  they  must  of  necessity  remain  the 
movable  property  of  the  tenant,  and  must  remain  movable,  qtuxid  omnia. 

My  Lords,  this  is  the  basis  of  the  decision  of  Lord  Giflford, 
and  if  this  statement  were  correct  I  possibly  should  arrive 
at  the  same  conclusion  at  which  he  has  arrived.  But,  my 
Lords,  there  is,  as  it  appears  to  me,  a  complete  fallacy  in 
this  mode  of  stating  tne  facts.  Lord  Giflford  appears  to 
assume  that  you  are  to  determine  at  the  moment  the  fixture 
is  placed  in  the  soil  what  is  to  be  its  destiny  during  the 
whole  of  the  lease,  and  he  asserts  that  it  never  *ber  1770 
comes  attached  to  the  inheritance  so  as  to  be  capable  of 
being  called  a  part  of  the  inheritance — that  it  remains 
quoad  omnia  movable  and  amongst  the  movables  of  the 
tenant.  My  Lords,  it  appears  to  me  that  that  is  an  error ; 
it  does  become  attached  to  the  inheritance,    The  fixturo 

(»)  5  Dunlop,  116. 
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does  become  part  of  the  inheritance ;  it  does  not  remain  a 
movable  quocm  (rninia;  there  does  exist  on  the  part  of  the 
tenant  a  right  to  remove  that  which  has  been  thus  fixed, 
but  if  he  does  not  exercise  that  right  it  continues  to  be  that 
which  it  became  when  it  was  first  fixed,  a  part  of  the  inher- 
itance. - 

Mjr  Lords,  that  disposes  of  the  whole  case,  with  the  ex- 
ception of  an  argument  which  was  raised,  but  which  I  think 
your  Lordships  will  not  consider,  namely,  whether  there 
might  not  be  a  question  of  destination  here  as  regards  some 
of  the  articles  brought  upon  the  ground  under  lease.  It 
appears  to  me  that  no  such  question  arises.  The  inter- 
locutor of  the  Lord  Ordinary  raises  no  question  of  that 
kind.  It  follows  the  wording  of  the  order  of  this  House 
in  the  case  of  Fisher  v.  Di(con  Qj  and  it  speaks  of  those 
things  which  are  either  attached  to  t}ie  inheritance  or  at- 
tached to  what  is  attached  to  the  inheritance.  My  Lords, 
it  is  only  upon  things  of  that  kind  that  any  order  now  made 
by  your  Lordships  will  operate,  and  no  order  that  I  shall 
propose  to  your  Lordships  will  operate  by  treating  any  of 
this  machinery  as  machinery  destmed  to  be  attached  to  the 

I  inheritance. 

I  My  Lords,  upon  the  whole  I  would  propose  to  your 

Lordships  to  restore  the  interlocutor  of  the  liord  Ordinary 
and  to  give  to  the  appellants,  what  they  should  have  had 
in  the  Court  of  Session,  the  expenses  of  the  reclaiming  note, 
and  with  that  direction  to  remit  the  case  to  the  Court  of 
Session. 

Lord  Chelmsford  :  My  Lords,  the  question  to  be  de- 
termined upon  this  appeal  is,  whether  certain  machinery 
used  upon  a  colliery  held  under  lease  is  movable  or  herit- 
able ;  belonging,  if  movable,  to  the  respondents  as  trustees 
and  executors  of  Robert  Brand,  jun.,  and,  if  heritable,  to 
the  appellants  as  trustees  of  Alexander  Brand,  the  heir  of 
Robert  Brand,  jun.,  and  of  his  father,  Robert  Brand,  sen. 
771]  *The  machinery  in  question  was  erected  by  Robert 
Brand,  sen.,  for  the  purpose  of  working  the  colliery,  which  he 
held  under  a  lease  lor  nineteen  years.  When  the  lease  had 
eleven  years  to  run,  Robert  Brand,  sen.,  died,  having  made 
a  trust  disposition  of  all  his  estates,  heritable  and  movable, 
under  which  it  is  admitted  that  his  only  son,  then  a  minor, 
took  a  vested  interest  in  the  lease  and  machinery.  Robert 
Brand,  jun.,  survived  his  father  for  a  few  months,  and  died 
before  attaining  majority.  He  left  a  settlement  which  pro- 
fessed to  dispose  of  all  his  estates  heritable  and  movaole. 

(»)  5  Duniop,  775. 
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Being  a  minor  at  the  time  of  the  settlement,  it  could  not 
operate  apon  such  parts  of  the  estates  as  were  heritable. 
A  leaseliold,  by  the  law  of  Scotland,  being  realty,  the  lease 
of  the  colliery  fell  to  the  heir  of  the  settlor.  Whether  the 
machinery  went  also  to  the  heir  with  the  lease,  or  passed 
under  the  trust  disposition  of  Robert  Brand,  jun.,  depends 
upon  whether  in  a  case  of  succession  it  is  in  its  nature  her- 
itable or  movable. 

A  great  part  of  the  note  of  the  Lord  Ordinary  and  of  the 
judgment  of  the  Court  of  Session  is  employed  in  consider- 
ing whether  the  q  uestion  at  issue  between  the  parties  had 
or  had  not  been  decided  in  the  case  of  Fisher  v.  Dixon  (*), 
first  in  the  Court  of  Session,  and  afterwards  upon  appeal 
to  this  House.  With  respect  to  the  decision  of  the  House, 
the  question  of  the  right  to  fixtures  erected  for  the  purposes 
of  trade  upon  a  leasehold  was  not  before  it,  there  oeing  no 
appeal  against  the  interlocutor  of  the  Court  of  Session  upon 
this  point. 

I  will  not  enter  into  an  examination  of  the  difference  be- 
tween the  Lord  Ordinary  and  the  Court  of  Session  as  to  how 
the  opinions  of  the  judges  in  Fisher  v.  Dixon  (*)  upon  the 
question  are  to  be  reckoned.  Assuming  that  a  majority  of 
them  were  in  favor  of  the  judgment  that  the  tenant's  fixtures 
were  movable,  there  were  circumstances  connected  with 
this  finding  which  deprive  it  of  much  of  its  authority.  The 
fixtures  were  of  trifiiuj^  value,  and  were  therefore  probably 
not  much  considered  m  the  argument.  This  probability  is 
greatly  increased  by  the  respondent  having  admitted,  as 
stated  by  the  consulted  judges  (Bell's  Appeal  Cases,  p.  843), 
that  the  fixtures  in  question  must  be  included  in  the  ex- 
ecutory. It  is  quite  true,  as  stated  by  Lord  Gifford,  that 
*'  in  *actually  deciding  a  point  of  law  the  court  never  [772 
do  so  upon  mere  admissions  by  counsel,"  but  where  an 
admission  is  made  a  court  is  not  likely  to  examine  the 
point  so  closely  as  when  it  is  contested  and  fully  argued. 
It  is  ne^ssary  to  advert  to  the  confiicting  opinions  of  the 
Lord  Ordinary  and  the  judges  of  the  Court  oi  Session  as  to 
the  application  of  Fisher  v.  Dixon  (')  to  this  case,  because 
Lord  Gifford,  at  the  close  of  his  judgment,  says  he  prefers 
to  rest  it  mainly  upon  general  doctrine  which  he  thinks  is 
fixed  by  Fisher  v.  Dixon  {'),  **that  a  mere  tenant's  trade 
fixtures  in  an  ordinary  case  are  movable  quoad  succession 
and  descend  to  his  executors." 

The  law  as  to  fixtures  is  the  same  in  Scotland  as  in  Eng- 
land.    The  meaning  of  the  word  is  anything  annexed  to  the 

0)  6  Dunlop,  im. 
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freehold,  that  is,  fastened  to  or  connected  with  it,  not  in 
mere  juxtaposition  with  the  soil.  Whatever  is  so  annexed 
becomes  part  of  the  realty,  and  the  person  who  was  the 
owner  of  it  when  it  was -a  chattel  loses  his  property  in  it, 
which  imm^fdiately  vests  in  the  owner  of  the  soil,  according 
to  the  maxim  ^^  Qaicquid plantatur  solo  solo  cediV* 

Such  is  the  general  law.  But  an  exception  has  been  long 
established  in  favor  of  a  tenant  erecting  fixtures  for  the 
purposes  of  trade,  allowing  him  the  privilege  of  removing 
them  during  the  continuance  of  the  term.  When  he  brings 
any  chattel  to  be  used  in  his  trade  and  annexes  it  to  the 
ground  it  becomes  a  part  of  the  freehold,  but  with  a  power 
as  between  himself  and  his  landlord  of  bringing  it  back  to 
the  state  of  a  chattel  again  by  severing  it  from  the  soil.  As 
the  personal  character  of  the  chattel  ceases  when  it  is  fixed 
to  the  freehold,  it  can  never  be  revived  as  long  as  it  con- 
tinues* so  annexed.  • 
'A  question  between  landlord  and  tenant  as  to  fixtures 
can  rarely  arise  except  with  regard  to  the  description  of 
those  which  the  tenant  claims  the  right  to  remove.  But 
the  present  question  is  between  heir  and  executor,  and 
depends  upon  the  character  of  the  fixtures  whether  they 
are  part  of  the  realty  or  not.  The  lease  itself  is  admittedly 
realty.  The  fixtures  were  annexed  to  the  soil  by  the  owner 
of  that  realty.  If  he  had  been  owner  in  perpetuity  there 
773]  would  have  been  no  doubt  that  the  fixtures  *would 
have  been  part  of  the  inheritance.  Can  it  make  any  dif- 
ference that  he  was  owner  for  a  limited  period  1  He  was  as 
absolute  owner  of  the  realty  during  that  period  as  if  he 
had  had  it  forever.     The  fixtures  were  annexed  to  the 

ground  for  use  during  the  whole  term  of  enjoyment  of  the 
eritable  subject.  There  is  nothing  in  the  terminable  charac- 
ter of  the  lease  at  different  periods  that  can  affect  the  ques- 
tion, for  as  long  as  it  continues  it  preserves  its  heritable 
character.  So  the  power  reserved  to  the  landlord  to  pur- 
chase the  machinery  at  the  end  of  the  lease,  though  it  might 
interfered  with  the  right  of  removal  as  against  the  landlord, 
cannot  have  the  effect  of  changing  the  heritable  character 
of  the  fixtures. 

Lord  Gifford  says  "the  only  thing  that  can  make  the  fix- 
tures heritable  is  their  annexation  to  the  soil,  but  that  would 
carry  them  to  the  landlord,  to  whom  alone  the  soil  belongs." 
But  this  is  not  quite  accurate.  The  question  arises  at  a  time 
when  the  portion  of  the  soil  included  in  the  lease  of  the  col- 
liery belongs  to  the  lessee  as  owner  of  the  realty  as  long  as 
the  term  endures,  and  the  landlord's  right  to  the  fixtures 
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does  not  arise  till  the  termination  of  the  lease.  Adverting 
also  to  an  argument  stated  by  him  to  have  been  used  to 
prove  the  heritable  character  of  the  fixtures,  that  they  were 
fixed  to  the  lease  so  as  to  go  with  it  to  the  tenant's  heir, 
Lord  Giflford  observes :  "A  lease  is  an  incorporeal  right,  and 
it  is  difficult  to  foHow  what  is  meant  bjr  a  fixture  to  a  lease." 
If  the  argument  was  as  represented,  it  was  certainly  incor- 
rect, for  tne  machinery  was  not  fixed  to  the  lease  but  to  the 
subject  of  it,  the  colliery ;  nor  do  I  comprehend  what  is 
meant  by  a  lease  being  an  incorporeal  right — leases  may  be 
of  incorporeal  as  well  as  of  corporeal  hereditaments,  but  a 
lease  itself  is  neither  corporeal  nor  incorporeal. 

The  conclusion  at  which  I  have  arrived  is  that  the  lease  of 
the  colliery  being  realty,  the  annexation  of  machinery  to  th^ 
soil  for  the  purpose  of  working  it  became  an  accessory  to  the 

Erincipal  subject  and  partook  of  its  character ;  that  Robert 
rand,  jun.,  might,  if  he  pleased,  have  separated  the  fix- 
tures from  the  soil  and  so  made  them  part  of  his  personal 
estate.  But  not  having  done  so,  they  remaining  attached  to 
the  ground,  went  as  part  of  the  realty  to  the  trustees  of 
Alexander  Brand,  the  heir  of  Robert  Brand,  jun. 

*I  agree  with  my  noble  and  learned  friend  that  the  [774 
interlocutor  appealed  from  ought  to  be  reversed, 

XfOBD  O'Haoan  :  My  Lords,  this  case  has  been  argued  on 
authority  and  on  principle.  For  the  respondents  it  was  con- 
tended, and  the  contention  is  sustained  oy  the  judgment  of 
Lord  Gifford,  speaking  for  himself  and  his  colleagues  in  the 
Court  of  Session,  that  the  point  in  it  was  decided  by  that 
court  in  Fisher  v.  Dixon  ('),  in  a  final  interlocutor  which 
was  the  subject  of  appeal  to  and  affirmation  by  your  Lord- 
ships' House.  On  tne  other  hand,  the  appellant  insists  that 
the  interlocutor  in  question  is  not  decisive,  as  being,  in 
terms,  inconsistent  with  the  reported  opinions  of  the  learned 
judges  who  pronounced  it,  and  to  be  accounted  for  only  on 
the  supposition  that,  in  the  single  matter  which  affects  the 
controversy  before  us,  it  was  pronounced  upon  consent — 
that,  in  that  matter,  it  was  not  presented  for  decision  here 
by  the  appeal,  and  was  not,  in  fact,  dealt  with  at  all  by  the 
judgment  of  this  House ;  and  that  the  question  thus  remain- 
ing open,  it  should  have  been,  on  pnnciple,  ruled  agains£ 
the  respondents. 

Certainly,  the  proceedings  of  the  Court  of  Session  in 
Fisher  v.  Dixon  (*)  are  affected  with  much  obscurity  and 
difficult  to  be  clearly  understood.  A  great  part  of  the  con- 
flicting judgments  of  the  Lord  Ordinary  and  Lord  Gifford  is 

(>)  6  Dunlop,  775. 


56  HOUSE  OF  LORDS  AND  PRIVY  COUNCIL.  [Vol.  I 

1876  Bain  t.  Brand.  H.L.  (Sc.) 

occupied  with  an  enumeration  of  the  judges  who  discussed 
and  decided  that  case,  and  an  elaborate  detail  of  their  indi- 
vidual opinions,  with  a  view  of  showing  that  the  majority 
favored  the  appellants  and  the  respondents  respectively. 
The  Lord  Ordinary  comes  to  the  conclusion  that  tne  greater 
number  sustained  the  contention  of  the  appellants.  Lord 
Giflford  reaches  the  very  opposite  conclusion,  and  declares 
his  opinion  to  be  that  'Hhe  question  has  been  decided" 
(the  other  way)  *'as  authoritatively  as  any  (juestion  can  pos- 
sibly be  decided  in  Scotland,  by  a  majority  of  the  whole 
court."  It  is  odd  that  able  men,  deliberately  considering  a 
series  of  judgments,  could  have  so  entirely  differed  as  to 
their  import  and  effect ;  and  it  is  hard  to  decide  with  confi- 
dence between  them.  But  this  I  may  say,  inclining  rather 
.775]  to  the  adoption  of  the  view  of  the  Lord  Ordinary,  *that 
the  irreconcilable  antagonism  of  such  eminent  persons  may, 
perhaps,  justify  your  Lordships  in  refusing  to  acknowledge 
the  conclusiveness  of  the  judgments,  one  way  6r  the  other, 
either  in  the  Court  of  Session  or  in  this  House,  as  to  the 
matter  before  you,  and  in  looking  beyond  them  to  the  prin- 
ciples on  which  your  own  independent  decision  should  be 
based.  For  myself,  I  am  content  with  this  result,  and  I 
decline  to  count  the  numbers  or  to  weigh  judicial  opinions 
which  are  open  to  such  diversity  of  skilled  construction. 

Then,  as  to  the  interlocutor  relied  on  by  the  respondents, 
it  is  no  doubt  unequivocal  in  its  phraseology,  and  would  be 
authoritative  if  the  judgments  which  preceded  it  did  not  cast 
serious  doubt  upon  it.  But  when  this  is  so,  and  when,  be- 
sides, we  have  clear  proof  that  the  respondent  in  Fisher  v. 
Dixon  (*)  admitted  that  the  erections  which  he  was  entitled 
to  remove  at  the  end  of  the  lease  might  be  ^'included  in  the 
executry," — being,  as  has  been  shown,  of  small  appreciable 
value, — we  may,  1  think,  concur  with  the  Lord  Ordinary, — 
even  without  holding,  as  he  did,  that  the  finding  is  directly 
contrary  to  the  judgment  of  the  majority  of  the  judges, — 
that  it  proceeded  upon  admission,  and  does  not  increase  the 
authority  of  the  case.  As  to  the  appeal  to  the  House  of 
Lords,  it  is  enough  to  say  that  the  present  question  was  not 
really  raised  by  it.  For  the  purpose  of  raising  that  ques- 
tion there  should  have  been  a  cross  appeal.  As  there  was 
not,  the  House  could  not  deal  with  it ;  and  we  cannot  doubt, 
on  reference  to  its  ruling,  that  it  carefully  and  expressly  ab- 
stained from  adjudicating  on  any  point  which  it  was  not 
required  to  decide.  So  far  as  there  is  any  indication  of 
opinion  by  the  learned  lords  who  heard  the  appeal,  it  is 

(»)  5  Dunlop,  116, 
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given  in  favor  of  the  appellant  here  by  Lord  Campbell  when 
he  repudiates  the  distinction  "attempted  to  be  made  between 
leasehold  and  freehold,"  which  he  holds  entirely  to  fail, 
"  when  we  bear  in  mind  that  by  the  law  of  Soctland  the 
leasehold  is  realty  and  it  goes  to  the  heir." 

I  have  satisliea  myself  that  the  question  in  this  case  is 
open  and  unconcluded  by  authority ;  and  although  I  cannot 
accept  the  appellant's  representation  that  the  judgments  in 
Fisher  V.  I>ixon  (*)  are  decisive  in  his  favor,  I  think  that, 
on  principle,  he  is  entitled  to  succeed,  and  that  the  ma-' 
chinerv  dealt  with  by  the  Lord  Ordinary,  *in  a  very  [776 
careful  and  guarded  manner,  goes  to  the  heir  and  not  to  the 
teecutor.  1  can  add  little  to  the  reasons  which  your  Lord- 
ships have  already  heard  in  support  of  this  opinion ;  but 
the  case  is  important,  and  I  shall  say  a  few  words. 

There  has  been  no  dispute  about  the  law,  which  is  the 
same  in  England  as  in  Scotland,  and  has  been  so  from  very 
earlv  times,  giving  to  the  heir  machinery  iixed  and  attached 
to  the  soil.  If  the  property  had  been,  in  this  case,  freehold, 
there  could  have  been  no  controversv  as  to  the  application 
of  the  rale.  The  executor  could  not  have  been  heard  to  con- 
test the  claim  of  the  heir.  But  the  property  is  leasehold ; 
and,  no  doubt,  in  England,  that  rule  would  not  have  been 
applicable  in  the  circumstances  of  this  case.  In  Scotland, 
however,  the  heir  takes  the  lease  as  he  takes  the  feu ;  and 
the  incidental  right  to  fixtures  which  the  latter  would  have 

given  him,  in  my  opinion,  attaches  to  the  former.  The  cases 
ave  not  been  distinguished  in  principle,  and  I  know  no  au- 
thority showing  that  they  should  be  differently  dealt  with, 
in  this  regard.  The  Scotch  heir  has  property  in  the  lease 
which  is  identical  in  kind  with  his  property  in  the  freehold, 
altl^ou^h  they  may  vary  in  duration  and  degree.  It  was 
urged  m  the  very  able  and  learned  argument  of  Mr.  Bryce, 
that  the  leasehold  gives  him  only  an  incorporeal  heredita- 
ment, whilst  the  freehold  clothes  him  with  permanent  own- 
ership of  the  land.  But  surely  in  both  cases  the  soil  f^oes 
to  him  equally :  in  the  one  case  by  inheritance  or  assign- 
ment, in  the  other  by  demise ;  but,  m  both,  he  has  the  soil, 
and  has  it  completely,  for  a  time  or  forever,  according  to 
the  nature  of  his  interest ;  and  any  fixtures  attached  to  it 
have  precisely  the  same  connection  with  it,  and  are  equally 
a  part  of  it,  so  long  as  his  ownership  endures.  As  between 
heir  and  executor,  there  seems  to  be  no  cause  for  holding  , 
that  their  destination  should  be  diverse,  or  that  the  same  old 
rule  should  not  be  applied  indifferently  to  both.    Settled 
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exceptions  exist  in  the  interest  of  trade  and  from  the  exigen- 
cies of  social  life,  as  between  tenants  for  life  or  in  tail  and 
remaindermen,  and  as  between  landlords  and  tenants.  Bat 
there  is  no  ground  for  such  a  relaxation  of  the  strict  law, 
and  there  has  been  no  such  relaxation,  in  fact,  as  can  avail 
the  respondents  in  their  attempt  to  abridge  the  rights  of  the 
heir  when  he  succeeds  to  the  leasehold  as  well  as  to  the  feu. 
777]  *The  principle  which  underlies  the  rule  of  law  has 
been  properly  said  to  be  that  machinery  attached  to  the 
land  follows  it  as  its  accessory  in  the  case  of  the  freehold — 
The  land  is  heritable,  and  so  are  the  filatures;  and  why, 
having  a  like  attachment,  should  not  the  machinery  going 
with  a  leasehold  which  is  heritable  become  accessorially 
heritable  also  t  I  see  no  sufficient  reason,  in  the  absence  of 
authority,  for  holding  it  movable  in  one  case  and  heritable 
in  another. 

I  do  not  go  into  the  argument  which  has  been  founded  on 
policy,  or  into  the  illustrative  cases  which  were  discussed  in 
the  Court  of  Session.  It  suffices  for  me  to  say,  that  the  pre- 
sumptions arising  as  to  the  purpose  of  the  tenant  from  his 
use  of  the  fixtures  on  a  property  in  which  he  has  a  limited 
and  terminable  intei*est,  and  tne  considerations  as  to  the 
benefit  of  trade  which  have  secured  to  him  the  exceptional 
privilege  of  removing  those  fixtures  before  the  close  of  his 
tenancy,  do  not  arise  or  apply  as  between  executor  and 
heir.  They  do  not  apply  in  reference  to  fixtures  attached 
to  the  freehold,  and  as  soon  as  we  ascertain  that  a  Scotch 
leasehold  is  heritable,  they  have  as  little  application  to  it 
against  the  heir. 

The  law  as  to  trade  fixtures  is  well  stated  (as  to  cases  of 
mortgage)  by  my  noble  and  learned  friends  Lord  Hatherley 
and  Lord  Selborne  on  an  appeal  before  your  Lordships  dur- 
ing the  past  year,  and  the  observations  are  of  force  with 
reference  to  the  principle  by  which  our  judgment  should  be 
governed.  "The  law,'!  said  Lord  Hatherley,  "has  held 
that  trade  fixtures  may  be,  at  any  time  during  the  limited 
interest  which  the  owner  of  the  lease  may  have,  removed  by 
him,  yet  if  he  do  remove  them  during  the  lease  he  is  held  to 
have  allo.wed  them  to  pass  to  the  owner  of  the  reversion, 
because,  and  only  because,  they  are  attached  to  his  rever- 
sion ;  and,  if  they  are  not  removed  as  the  law  would  have 
enabled  the  pnerson  to  remove  them  during  the  lease,  they 
must  be  considered  to  have  returned  at  once  and  finally  to 
the  owner  of  the  reversion.  The  doctrine  therefore  was  that 
they  were  a  par.t  of  the  land  during  the  time  they  remained 
attached,  but  that  for  the  benefit  of  trade  they  might,  during 
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the  interest  of  that  person  who  had  only  a  partial  interest  in 
the  land,  be  removed  so  lon^  as  he  had  that  interest,  al- 
though there  was  no  power  whatever  given  to  them  for  the 
purpose  of  remgval  if  he  chose  to  allow  the  time  to  pass  dur- 
ing which  *he  might  have  removed  them,  and  so  far  [778 
severed  them  from  the  property"  ('). 

No  doubt,  as  Mr.  Cotton  argued,  the  case  of  a  mortgage, 
to  which  Lord  Hatherley  particularly  referred,  is  not  identi- 
cal with  that  before  the  House.  But  these  remarks  are  of 
general  application  in  this  country;  and  I  do  not,  with 
great  respect  for  the  Lord  Ordinary,  concur  with  him  that 
^^  the  law  of  England  does  not  afford  any  assistance  in  the 
decision  of  the  present  question,  because  leasehold  property 
is  in  England  movable  estate  in  a  question  of  succession. '^^ 
On  the  contrary,  it  seems  to  me  that  the  leasehold  in  Scot- 
land being  heritable,  as  the  freehold  is  in  England,  the  heir, 
who  is  put  for  the  purposes  of  succession  in  the  same  relation 
to  both,  should  have,  as  to  both,  identical  rights  so  far  as 
the  nature  of  the  estate  permits,  and  that,  therefore,  all  the 
reasons  on  which  the  English  law  is  based,  and  the  conclu- 
sions which  they  warrant,  are  of  force  to  secure  to  him  those 
rights, — the  .executor  in  Scotland  bein^  deprived  of  the  in- 
terest in  chattels  real  which  he  enjoys  in  this  country. 

On  the  whole,  I  concur  with  the  noble  and  learned  Lords 
who  have  preceded  me,  that  the  interlocutor  of  the  Lord 
Ordinary  should  be  sustained.  I  shall  only  add  a  word  as 
to  the  terms  of  it  which  have  been  the  subject  of  contro- 
versy. It  designates  the  machinery  which  it  pronounces 
heritable,  not  by  pointing  to  any  catalogue  of  tne  parts  of 
which  it  is  composed,  such  as  we  have  had  before  us,  but  by 
describing  it  as  ''attached  either  directly  or  indirectly  by 
bein^  joined  to  what  is  attached  to  the  ground,"  for  the  use 
and  in  the  manner  which  it  indicates.  And  by  that  accurate 
description  it  anticipates  and  answers  the  argument  which 
has  been  founded  on  the  details  of  the  catalogue  and  the  re- 
port of  Mr.  GeddesC).  Your  Lordships  were  asked  to 
amend  the  interlocutor  by  putting  the  word  "physically" 
before  the  word  "attached,"  but  1  think  any  such  amend- 
ment unnecessary.  Attachment  "to  the  ground"  must 
mean  "physical"  attachment;  and,  if  the  preceding  part 
of  the  sentence  could  have  admitted  of  any  doubt  in  this 
respect,  the  subseq^uent  words,  pronouncing  as  *also  [779 
heritable  loose  articles  which,  "though  not  physically  2ii- 

{})  Meux  T.  Jaoohtf  Law  Rep.,  7  H.  L.    neer  to  whom   a  remit  was  made  by 
490.  Lord  Shand,  see  4tli  Series,  vol.  ii,  p. 

(*)  Mr.  Geddes  was  .the  mining  engi-    260. 


60  HOUSE  OF  LORDS  AND  PRIVY  COUNCIL.  [Vol  L 

me  Bain  v.  Brand.  H.L.  (Sc.) 

tached"  to  the  fixed  machinery,  are  necessary  for  its  work- 
ing, put  the  meaning,  as  I  conceive,  by  contrast,  beyond  all 
dispute. 

upon  the  whole,  my  Lords,  I  entirely  concur  in  the  propo- 
sition which  has  been  submitted  to  your  Lordships  by  my 
noble  and  learned  friend  the  Lord  Chancellor. 

Lord  Selborne:  My  Lords,  I  agree  with  the  opinions 
your  Lordships  have  delivered. 

The  lessee  nas  right,  during  the  term  of  the  lease,  to  the 
whole  heritable  subject,  including  those  things  which  have 
•become  accessions  to  that  subject  by  being  affixed  thereto. 
So  long  as  his  estate  under  the  lease  continues,  there  is  no 
more  reason  for  regarding  his  interest  in  the  fixtures  as 
separate  from  his  interest  in  the  soil  than  if  he  were  owner 
in  fee  simple. 

Nor  can  it  make  any  difference  that,  as  against  the  land* 
lord,  who  is  the  owner  in  fee  simple  subject  to  the  lease,  the 
lessee,  who  has  during  the  term  placed  upon  the  subject 
fixtures  severable  without  damage  to  the  landlord,  has  the 
same  ri^ht  of  severing  and  removing  those  fixtures  which  an 
owner  m  fee  simple,  during  hisji&time,  would  have  had. 
This  is  a  right  which,  on  the  death  of  the  lessee  before  any 
severance  has  taken  place,  passes  to  his  successor  in  the 
estate :  in  England,  to  his  executor,  because  there  his  execu- 
tor succeeds  to  the  lease  ;  in  Scotland,  to  his  heir,  because  a 
lease  for  years  is  heritable  in  Scotlana. 

The  authorities,  except  Fisher  v.  Dixon  (*)  in  the  Court 
of  Se^ssion  (which,  for  the  reasons  stated  by  my  noble  and 
learned  friends  who  have  preceded  me,  is  an  authority  of  no 
real  weight  to  the  contrary),  are  all  consistent  with  this 
view.  It  is  unnecessary  to  consider  any  distinctions  which 
the  law  has  introduced  in  favor  of  creditors,  because  there 
is  no  question  with  creditors  in  this  case. 

The  interlocutor  appealed  from  reoersed:  the  inter- 
locutor of  the  Lord  Ordinary  of  the  Wi  Au- 
fust^  1874,  restored;  and  the  cause  remitted 
ack  with  a  declaraiion  that  the  reclaiming 
780]  '^lote  presented  *  against  the  Lord  Ordinary^ s 

iniertocvior  oughi  to  have  been  reused  with 
expenses ;  and  thai  the  ea^enses  to  which  the 
respondents  were  found  entitled^  if  paid  by 
the  appellants  to  the  respondents^  ought  to  be 
repaid. 
Agents  for  the  appellants :  Holmes^  Anion^  Oreig  &  White. 
Agent  for  the  respondents :  William  Robertson. 

^  (»)  5  Dunlop,  Y75. 
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See  13  Eng.  Bep.,  14  note  ;  Hanlej  As  between  mortgagor  and  mortga- 

«.    McDermott,    Irish   Law    Rep.,    9  gee  the  following  have  been  held  to  be 

£q. ,  35.  fixtures  : 

As  to  the  criterion  of  a  fixture,  how  Buildings :  Matzon  «.  Griffin,  78  Bis., 

far  the  intent,  method  of  use,  etc. ,  con-  477. 

trols  as  between  vendor  and  vendee  Maehinery,  in  a  factory :  McRea  v. 

and  mortgagor  and  mortgagee,  see  Cent.,  etc.,  66  N.  Y.,  489  ;  Voorhees  v, 

lUinoU:  Arnold  o.  Crowder,  81  B-  McGlnnis,  48  N.  Y.,  278;  Irish,  etc., 

linois,  56.  «.  Mahonj,  Irish  L.  R.,  10  C.  L.,  363  ; 

Iowa:  O'Hamwa.etc.,  «.  Hawley,  44  Thompson  v.  Vinton,  121  Mass.,  139. 

Iowa,  57.  8eale$,  platform :  Arnold «.  Crowder, 

Maine :  Pope  v.  Jackson,  65  Me. ,  165.  81  Ills. ,  56. 

Mew  Jersey:  Van  Keuren  v.  Cent.  Where  the  purchaserof  land  brought 

B.  R.,  88  N.  J.  Law,  166 ;    Blancke  t>.  trespass  against  a  railroad  company  for 

Rogers,  26  N.  J.  Eq.,  563.  removing  ties  and  rails  therefrom,  it 

New  7ork^  McRea   v.  Cent.  Nat.  was   held   that  if   the   railroad   was 

Bank,  66  N.  Y.,  489,  distinguishing  neither  originally  built  upon  the  land 

several  cases  ;  Voorhees  t>.  McGinnis,  for  the  use  and  benefit  of  the  land,  nor 

48  N.   Y.,  278;  Klnsey  «.   Bailej,  9  in  anywise  adapted  to  the  uses  to  which 

Hun.  452.  the  land  could  be   put;    and  if    the 

Ohio:  Teaff  «.  Hewett,  1  Ohio  St.  structure   was   not   of    a   permanent 

R.,  511.  character,   but  temporary,  so   that  it 

Annexations,  made   by  the  owner,  could  be  easily  moved  upon  the  ground, 

must  be  prutUMd  to  be  made  with  the  and  taken  therefrom  without  any  in- 

design  of  their  permanent  enjoyment  jury  to  the  land,  and  it'  was  not  in- 

in  connection  with  the  land,  and  as  ac-  tended  by  the  parties  who  built  it  and 

ceaaorj  to  it :  Arnold  v,  Crowder,  81  owned  the  land  at  the  time  it  was  built. 

Ills.,  60.  that  it  should  be  appropriated  to  the 

The   foUowing   articles   have   been  use  of  the  land,  but  simply  to  enable 

held  as  between  landlord  and  tenant  to  the  railroad  company  to  take  the  gravel 

be  fixtures  :  from  the  land  ;  the  railroad  would  not 

ConuTwUory:  Gardner  v.  Parker,  18  be  a  fixture  or  appurtenance  belonging 

Grant's  (U.C.)  Chy.,  26.  to  the   land,  but   personal   property. 

Oreenkauie :  Gfu;dner  «.  Parker,  18  That,  on  the  contrary,  if  the  structure 

Grant's  (U.C.)  Chy.,  26.  was  permanent  in  its  character,  and 

Hot-hovte :   Gurdner  «.   Parker,  18  could  not  easily  be  moved,  or  was  so 

Grant's  (U.C.)  Chy.,  26.  fixed  to  the  land   that  it  could  not 

Manure :  made  partly  from  products  easily  be  moved  without  injury  there- 
of farm  and  partly  from  hay  or  grain  to,  or  was  intended  to  be  appropriated 
drawA  there :  Bonnell «.  Allen,  53  Ind.,  to  the  land  for  its  use  and  benefit, 
130.  and  was  adapted  to  any  use  or  pur- 

The  following  not :  pose    to   which    the   land    could    be 

Embiming  preis  :  Pope  «.  Jackson,  put,  then  it  would  be  real  estate,  and 

65  Maine,  162.  -  pass  to  the  purchaser  under  his  deed. 

Engine  and  bailer :  Prongney  v.  Gur-  Also  that  possession  of  the  track  by 

ney,  37  Upper  Can.  Q.  B.,  347.  the  railroad  company  was  notice  of  its 

Heaters,  resting  on  brick  and  pipes  rights  thereto  :  Van  Keuren  v.  Central 

for  heating :    Gardner   «.  Parker,   18  R.  R.,  38  N.  J.  Law,  166.      . 

Grant's  Chy.,  26.  See  also  Lyon  v.  Green  Bay,  etc.,  42 

Planing  machines,  etc.:  Voorhees  «.  Wise,  538.                                           ^ 

McGinnis,  48  N.  Y.,  278;  Rogers  o.  Asbetween  mortgagor  and  mortgagee 

Brokaw,  25  N.  J.  £q.,  496.  new  machinery  to  replace  old  becomes 

Shelves,  in  a  shop  :  Denholm  v.  Com-  a  fixture  ;  the  mortgagor  cannot,  by  any 

mercial,  etc.,  2  U.  C.  Q.  B.,  369.  agreement  with  his  partner,  bind  the 

A  building  may  be  greeted  by  a  ten-  mortgagee  to  treat  the  machinery  as 

ant  upon  leased  premises,  and  by  agree-  personalty  :   Thompspn  v.  Vinton,  121 

ment  with  the  landlord  held  as  personal  Mass. ,  139. 

property,  and  removed  at  the  expira-  The  sale  of  a  mill  and  all  the  articles 

tion  of  the  term  :  Matzon  v.  Griffin,  78  therein  used  does  not  include  old  ma- 
Ills.,  477. 
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chinerj  no  longer  used  and>  replaced  maintain  replevin  therefor :  Matzon  «. 

-with  new,  though  stored  in  the  mill :  Griffin,  78  Ills.,  477. 

Brule  V.  Dostater,  10  Lower  Can.  Jur.,  By  severing  the  fixture  it  became 

112.  personal  property  for  which  replevin. 

Where  the  evidence  shows  a  sale  of  trover,  or  trespass,  would'lie :  Voorhees 

a  portable  engine,  and  a  lot  of  old  irons  t).  McGinnis,  48  N.  Y.,  278  ;  Meyers  v. 

belonging  to  a  saw-mill  that  had  been  Marsh,  2  U.  C.  Q.  B.,  148  ;  Ricketts  v. 

burned,  without  showing  upon  whose  Dorrell,  55  Ind.,  470. 

land  it  was  situated  at  the  time  of  the  A  town  built  a  school  house  partly 

sale,  held  the  jury  was  warranted  in  upon  its  own  land  and  partly  upon  land 

finding  it  was  personalty  :  Kennedy  i>,  to  which  it  had  no  title.     In  a  suit  to 

Clayton,  29  Ark.,  270,  278.  enforce  a  mechanic's  lien,  held,  that 

Where  the  owner  of  personal  prop-  there  was  no  lien  upon  the  land  to 

erty  mortgages  it  by  a  chattel  mortgage  which  the  town  had  no  title,  or  upon 

and  then  annexes  it  to  the  freehold  so  that  part  of  the  building  covering  it, 

it  passes  as  a  fixture  under  a  subsequent  upon  the  principle  that  an  annexation 

real  estate  mortgage,  the  chattel  mort-  to  real  estate  by  a  wrongdoer  passes  the 

gagee  has  no  remedy  against  the  pur-  title  to  the  annexation  to  the  owner  of 

chaser  under  the  real  estate  mortgage,  the  realty  :    Steven^  v.   Lincoln,    114 

but  only  against  the  person  who  wrong-  Mass. ,  476. 

fully  converted  the  personal  into  real  See  Henderson  v.  Harris,  80  Upper 

Property :    Voorhees  «.   McGinnis,  48  Can.  Q.  B. ,  360. 

r.  Y.,   278;    Ricketts  «.   Dorrell,  55  So  though  consent  to  the  annexation 

Ind.,  470.  be  shown  :  Dunstedler  «.  Dunstedler, 

But  see  Elinsey  v.  Bailey,  9   Hun,  77  Uls.,  580  ;  Hendersons.  Harris,  80 

452  ;  Shoemaker  d.  Simpson,  16  Kan.  Upper  Can.  Q.  B.,  860. 

sas,  43.  It  seems  that  if  a  stranger  builds 

An  owner  of  personal  property  can-  upon  the  land  of  another,  supposing 
not,  against  his  will,  be  deprived  of  the  it  to  be  his  own,  and  the  owner  of  the 
title  to  such  property  by  having  it  at-  land  remains  wilfully  passive,  equity 
tached,  without  his  consent,  to  the  real  will  not  allow  him  to  profit  by  the  mis- 
estate  of  another  by  a  third  person,  take ;  but  if  the  stranger  knows  that 
where  such  personal  property  can  be  the  land  upon  which  he  is  building  does 
removed  from  such  real  estate  without  not  belong  to  him,  then  the  owner  of 
any  great  inconvenience,  and  without  the  land  may  assert  his  legal  rights, 
any  substantial  injury  to  the  real  and  take  the^  benefit  of  the  expendi- 
estate:  Shoemaker  v.  Simpson,  16  tures:  Emerson  «.  Western,  etc.,  75 
Kans.,  4B  ;  Cochran  «.  Flint,  57  N.  H.,  Ills.  176. 
514  ;  Kinsey  o.  Bailey,  9  H!un,  452.  Where  a  shed  had  been  erected  by 

See  Ricketts  0.  Dorrell,  55  Ind. ,  470.  the  widow  and  heirs,  which  was  in- 

Fence  rails  and  stakes,  though  un-  tended  to  become  a  part  of  the  undi- 

lawf ully   taken    and   detained    by    a  vided  estate,  it  was  held  that  it  was  to 

wrongdoer,  when  used  by  him  in  the  be  regarded  as  a  part  of  it,  and  was 

construction  of  a  fence  upon  his  real  subject  to  distribution  with  the  rest  by 

estate,  thereby  become  a  part  of  such  the  Court  of  Probate :  Way  «.  Way, 

realty,  and  cannot  be  replevied  by  the  42  Conn.,  53. 

owner  as  personal  property.  Under  a  lease  for  a  term  of  years. 

When  an  article  is  made  personal  which  contains  a  provision  that  the 

Property,  by  being  severed  by  a  wrong-  lessor  agrees,  at  the  expiration  of  the 

oer  from  the  realty  to  which  it  first  term,  to  lake  the  improvements  at  a  val- 

belonged,  it  may  be  replevied  by  the  nation,  and  a  stipulation  that  the  lessee 

owner  as  long  as  its  separate  identity  will  deliver  possession  at  the  end  of 

can  be  ascertained  ;  but  not  after  it  has  the  term  without  more,  the  lessee  has 

been  united  to  and  forms  part  of  any  no  lien  upon  the  laud  leased,  for  the 

realty  :   Ricketts  «.  Dorrell,  55  Ind.,  value  of    his  improvements :   Hite  v. 

470.  Parks,  2  Tenn.  Chy.,  873. 

If  the  mortgagor,  after  foreclosure  See  Brown  «.  Lyddy,  11  Hun,  451. 

of  the  mortgage,  remove  a  building  Where  a  tenant  had  erected  buildings 

from   the   land    the   purchaser   may  upon  the  real  estate  of  an  infant  he 
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was  allowed  to  remoye  them,  doing  no  See  also  Lawrence's  Appeal,  78  Penn. 

damage  to  the  realty,  bat  the  court  re-  St.  R.,  365. 

fused  to  allow  him  out  of  the  rents  for  In  a  suit  to  stay  waste  and  to  prevent 

any    improvements   made    upon    the  the  removal  of    improvements,   it   is 

premises :  Tounsiey  v.  Neil,  10  Grant's  sufficient  to  allege  that  the  plain^ff  is 

(U.C. )  Chy. ,  72.  the  owner  and  entitled  to  the  possession 

Where  a  railroad  company  appro-  of  the  premises  with  the  improvements, 

priated  land  for  a  right  of  way  without  and  that  the  defendant  is  in  possession 

proceedings   to    condemn    and    assess  and  threatens  to  destroy  the  improve- 

damages  or  a  grant  from  the  owner,  it  ments,  and  that  he  is  insolvent  and 

was  held  in  an  action  subsequently  in-  unable  to  respond  in  pecuniary  dam- 

Btituted  under  the  statute  by  the  com-  ages. 

pany,   to  perfect  its  title  and  assess  Where  a  tenant  is  restricted   to  a 

damages,  tnat  the  measure  thereof  was  particular  use  of  the  demised  premises 

the  value  of  the  land  at  the  time  of  its  '  equity  will  generally  restrain  him  from 

appropriation,    with     interest    there-  any  other  use  of  them,  even  though  no 

after :    Daniels  v.  The  C.  I.,  etc.,  41  irreparable  injury  be  shown  to  result 

Iowa,  52.  from  such  breach  :  Frank  v.  Bounne- 

See  Lawrence's  Appeal,  78  Penn.  St.  mann,  8  West  Va.  R.,  462. 

R.,  805.  In  trespass  and  trover  against  five 

That  the  owner  of  land  permitted  a  defendants,  for  taking  and  converting 
railway  company  to  enter  upon  it  and  a  steam  boiler,  it  appeared  that  one  de- 
construct its  road,  does  not  give  the  fendant.  P.,  had  nothing  to  do  with  the 
company  title  to  the  right  of  way,  or  original  taking,  but  that  it  had  been 
estop  him  from  maintaining  an  action  placed  in  his  yard  by  the  others,  or 
of  ejectment  against  it.  Where  a  rail-  some  of  thejn,  not  acting  in  concert 
way  company  appropriated  a  right  of  with  him,  and  that  he  had  afterwards 
way  without  compensating  the  owner  refused  to  give  it  up  to  the  plaintiff, 
therefor,  although  damages  had  been  At  the  trial  the  plaintiff's  counsel  de- 
assessed  :  Held,  that  ejectment  would  clined  to  elect,  but  went  to  the  jury 
lie,  but  ihst  execution  for  possession  against  all  the  defendants,  claiming 
should  not  issue  until  the  company  had  exemplary  damages,  and  a  general  ver- 
been  grantcKl  a  reasonable  time,  fixed  diet  was  rendei^d.  The  court  held 
by  the  court,  in  which  to  pay  the  as-  there  was  no  joint  conversion,  ordered 
sessed  damages  and  interest  thereon  a  new  trial  without  costs,  and  refused 
from  the  date  of  assessment  at  the  rate  to  allow  the  verdict  to  stand  against  P. 
of  six  per  cent.:  Conger  9.  The  B.  &  alone:  Menton  «.  Lee,  80  Upper  Can. 
S.,  etc.,  41  Iowa,  419.  Q.  B.,  281. 


[1  Appeal  Cases,  780.] 

H.L.  (Sc),  June  22,  1876. 

[HOUSE  OF  LORDS.] 

Phosphate   Sewage   Company,  Appellants;   Molleson, 

Respondent.  (*) 

Stay  of  Suit  for  the  expected  Decision  of  another  Court  refused. 

Whether  a  court  having  ample  authority  to  decide  the  matter  brought  before  it 
should  await  the  expected  adjudication  of  another  tribunal  having  only  sindlar  au- 
thority, is  merely  a  question  for  the  exercise  of  judicial  discretion. 

If  there  be  any  want  of  power  in  the  court  it  may  be  well  that  the  proceedings 
should  be  stayed  in  order  that  some  otlier  court  which  has  the  requisite  power  may 
adjudicate. 

Per  Xx>aD  Sklbornb:    I  am  far  from  saying  that  there  might  not  be  cases  in 

Q)  Affirming  Scotch  Cases,  4th  Series,  vol.  1,  p.  840. 
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which  a  proceeding  in  a  foreign  court  might  be  regarded  as  a  satisfactory  way  of 
ascertaining  the  legal  rights  of  parties ;  and  the  Scotch  courts  might  very  properly 
desire  to  ascertain  the  result  of  the  foreign  proceeding  before  determining  the  claim 
brought  before  themselves.  But  I  can  hardly  conceive  a  greater  miscarriage  of 
justice  than  it  would  be,  after  a  suit  had  been  fought  out  to  the  end,  if  your  Lord- 
ships were  now  to  turn  round  upon  a  point  of  discretion  and  say  the  Court  of  Session 
must  take  into  consideration  what  has  been  done  in  the  English  suit. .  There  was  no 
lack  of  materials  in  Scotland  for  the  necessary  purposes  of  justice. 

The  Phosphate  Sewage  Company,  of  London,  put  in  their 
claim  for  upwards  of  £70,000  against  the  bankrupt  estate  of 
Messrs.  Lawson  &  Son,  merchants  in  Edinburgh  and  also  in 
London,  on  the  ground  of  their  having  deceived  the  Phos- 
phate Sewage  Company  into  the  purchase  from  the  Govern- 
ment of  San  Domingo  of  an  unproductive  concession  of 
guano  on  the  Island  of  Alto  Vela.  The  trustee  (the  above 
respondent)  "pronounced  a  deliverance"  rejecting  the 
claim  (*). 

781]  *The  Phosphate  Sewage  Company  appealed  to  the 
Lord  Ordinary  (Lord  Shand)  insisting,  iu  tne  first  place, 
that  the  proceedings  in  the  Scotch  sequestration  should  be 
stayed  until  judgment  was  obtained  in  a  suit  involving  the 
same  question  and  between  the  same  parties  in  the  English' 
Court  of  Chancery.  Secondly,  that  the  trustees  should  be 
ordered  to  set  aside  a  dividend  to  meet  the  appellants' 
claim;  and,  thirdly,  that  the  *' deliverance"  of  the  trustee 
ought  to  be  recalled.  The  Lord  Ordinary  (Lord  Shand)  re- 
pelled the  first  and  second  pleas ;  but  allowed  the  parties  a 
proof  of  their  respective  averments.  The  First  J^ivision 
affirmed  this  decision ;  the  Lord  President  observing  that 
the  Court  of  Session  was  not  to  **  demit  its  undoubted  juris- 
diction because  the  appellants  had,  chosen  to  institute 
proceedings  in  the  Court  of  Chancery ;  the  system  of  bank- 
ruptcy in  Scotland  being  at  once  the  most  economical  and 
the  most  expeditious  that  Bad  ever  existed"  ('). 

Against  this  decision  the  Phosphate  Sewage  Company 
appealed  to  the  House  of  Lords,  naving  for  their  counsel 
Mr.  Napier  Higgins^  Q.C.,  Mr.  H.  Davey^  Q.C.,  and  Mr. 
Alexander  Toung. 

For  the  respondent,  the  trustee  Mr.  Molleson,  Mr.  John 
Pearson^  Q.C.,  and  Mr.  Locock  Webb,  Q.C.,  appeared. 

At  the  close  qf  the  argument  on  behalf  of  tne  appellant, 
the  Law  Peers,  without  calling  on  the  respondent's  counsel, 
delivered  the  following  opinions : 

The  Lord  Chancellor  (') :  My  Lords,  the  circumstances 
attending  the  litigation  in  this  case  are  undoubtedly  some- 

Q)  19  <&  20  Vict  c.  79,  88.  127,  128.     (>)  Scotch  Cases,  4th  Series,  yoI.  i,  p.  840. 

(')  Lord  Cairns. 
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what  peculiar,  and  have  led  to  a  length  of  argument  to 
ever^  portion  of  which  it  will  not  be  necessary  that  I  should 
now  advert. 

The  firm  of  Lawson  &  Son  carried  on  business  in  Edin- 
burgh and  in  London ;  they  became  bankrupt  in  the  begin- 
ning of  the  year  1873,  ana  the  trustee  of  the  sequestrated 
estate  was  chosen  in  the  manner  usual  in  Scotland!. 

*My  Lords,  there  is  a  bankruptcy  in  Scotland,  the  [782 
assets  to  be  administered  are  in  Scotland,  and  the  trustee, 
who  is  the  guardian  of  those  Ussets,  is  in  Scotland.    The 

E arsons  who  make  a  claim  against  those  assets  go  to  Spot- 
nd  and  make  their  claim  in  Scotland,  and  they  do  all  that 
before  any  proceedings  whatever  are  instituted  in  England. 
They  are  allowed  a  c()ndescendence  and  they  are  allowed 

Eroof  in  Scotland.  They  may  state  any  case  which  they 
ave  to  allege  upon  their  condescendence,  and  they  mar 
prove  it  upon  their  proofs.  They  have  a  diligence  by  which 
they  can  recover  all  the  documents  which  are  in  the  posses- 
sion of  the  defenders ;  and,  as  we  observe  here,  they  have 
the  advantage  of  examining  the  persons  who  are  principally 
concerned  in  the  transactions  which  are  impeached. 

My  Lords,  if  in  that  state  of  things  there  is  any  want  of 
power  in  the  court  of  Scotland  to  adjudicate  upon  a  case 
of  this  kind,  then  it  may  well  be  that  the  proceedings 
should  be  arrested  or  stayed  in  order  that  some  other  court 
which  has  the  power  may  adjudicate  upon  the  claim  which 
is  made.  But  is  there  any  want  of  power  in  the  Scotch 
court?  The  learned  judges  say  there  is  not.  The  learned 
judges  unanimously  tell  us  that  it  is  the  common  practice 
of  the  courts  in  Scotland,  where  a  claim  is  made  in  a  seques- 
tration to  constitute  a  debt  or  to  constitute  a  liability  to 
damages,  to  admit  the  party  claiming  to  constitute  that 
claim  if  he  is  able  to  do  so.  A  full  opportunity  has  been 
afforded  to  the  parties  here  to  constitute  their  claim.  If 
they  have  not  alleged  in  their  condescendence  as  much  as 
they  have  alleged  in  their  bill  in  Chancery  in  England,  it  is 
their  own  act,  and  one  for  which  no  person  but  themsdves 
is  answerable.  My  Lords,  I  am  bound  to  say  that  it  ap- 
pears to  me  that  it  would  be  casting  upon  the  jurisdiction 
of  the  Court  of  Bankruptcy  in  Scotland,  and  upon  the  ad- 
ministration of  the  bankruptcy  law  in  Scotland^  a  very 
considerable  and  a  very  grave  reproach  if  your  Lordships 
were  to  accede  to  the  argument  that  there  is  any  want  of 
power  in  the  Court  of  Scotland  to  adjudicate  in  a  case  of 
this  kind. 

But  then  it  is  said  that  there  are  other  persons  who  are 
18  Eng.  Riep.  9 
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parties  in  the  suit  in  England,  and  that  it  is  much  more 
convenient  that  the  matter  should  be  adjudicated  upon 
once  for  all  in  the  presence  of  all  parties.  My  Lords,  I  say^ 
783]  in  the  first  place,  it  would  be  a  *very  grave  question 
whether  the  adjudication  of  the  court  in  England  would  not 
be  examinable  in  Scotland,  so  far,  at  all  events,  as  the  judg- 
ment of  a  foreign  court  is  examinable.  But  I  by  no  means 
accede  to  the  proposition,  at  least  as  a  self-evident  proposi- 
tion, that  it  is  convenient  to  have  this  adjudication  in  the 
Eresence  of  all  the  parties  concerned.  Your  Lordships 
ave  been  told  that  the  circumstances  under  which,  upon  a 
claim  of  this  kind,  proof  is  admitted  in  Scotland  upon  a 
bankruptcy,  are  extremely  different  from  the  circumstances 
under  which  it  is  admitted  in  bankruptcy  in  England.  The 
court  in  England  is  asked  to  declare,  not  merely  that  Messrs. 
Lawson  &  Son  are  liable,  but  that  there  is  to  oe  a  right  to  a 
particular  proof  against  their  trustee  in  a  Scotch  sequestra- 
tion. How  is  the  Court  of  Chancery  in  England  to  tell 
what  is  the  course  in  Scotland  with  regard  to  proof,  or  what 
is  the  kind  of  proof  which  according  to  the  Scotch  law  of 
sequestration  ought  to  be  allowed  i  The  case  against  Messrs. 
liawson,  be  it  well  founded  or  be  it  not  well  founded,  is  one 
which  can  be  perfectly  well  separated  from  the  case  against 
the  other  parties  who  are  said  to  be  liable  to  the  Phosphate 
Sewage  Company ;  and  I  can  see  no  reason  why  the  case,  if 
there  is  power  in  the  Scotch  court  to  adjudicate  upon  it, 
should  not  be  adjudicated  upon  there.  And  I  repeat  I  also 
see  no  reason  to  doubt  that  there  is  perfect  power  in  the 
Scotch  court  to  adjudicate  upon  it. 

Therefore,  my  Lords,  I  submit  to  your  Lordships  that  the 
first  two  pleas  in  this  case  entirely  fail,  and  that  the  courts 
in  Scotland  were  right,  the  Lord  Ordinary  in  the  first  in- 
stance and  the  Court  of  Session  afterwards,  in  holding  that 
there  was  no  ground  for  sisting  the  proceedings,  and  that 
the  claim  must  be  tried  upon  its  merits.   . 

Then,  my  Lords,  upon  the  merits  of  the  claim  this  other 
plea  is  alleged  (the  fourth) : 

The  sale  of  the  concession  having  been  fraadnlentlj  made  to  the  appellants' 
companj  bj  the  said  firm  of  Peter  Lawson  &  Son,  and  individual  partners 
thereof,  for  the  purpose  and  in  the  circumstances  condescended  on,  and  the 
same  having  been  annulled,  the  appellants  are  entitled  to  be  reimbursed  the 
sum  paid  therefor  with  interest,  and  the  respondent  should  be  ordained  to 
admit  the  said  claim  accordingly. 

The  fifth  plea  of  the  appellants  is  : 

The  said  concession  having,  to  the  knowledge  of  the  said  Peter  Liawson  & 
784]  *Son  and  individual  partners,  been  at  the  date  of  the  said  sale  liable  to 
be  forfeited,  and  having  been  subsequently  declared  void  in  respect  of  what 


Vol  I.]  HOUSE  OF  LOJIDS  Am)  PRIVY  COUNCIL.  67 

H.L.(Sc.)  Phosphate  Sewage  Company  v.  MoUeaon.  1876 

bad  occarred  prior  to  the  said  sale,  the  appellants  are  entitled  to  have  repetition 
of  the  purchase  price  paid  bj  them,  and  they  ought  to  be  admitted  as  creditors 
accordingly. 

Your  Lordships  will  observe  that  those  two  pleas  are 
both  of  them  in  terms  founded  upon  what  is  alleged  in  the 
condescendence,  and  I  have  already  referred  to  what  is  al- 
leged in  the  condescendence,  and  submitted  to  your  Lord- 
ships that  it  does  not  found  a  case  for  relief  against  Messrs. 
Lawson  &  Son. 

My  Lords,  to  what  I  have  said  I  have  very  little  more  to 
add ;  but  I  must  call  your  Lordships'  attention  to  another 
circumstance  connected  with  the  case.  On  the  materials 
before  your  Lordships  I  own  that  it  appears  to  me  that  if 
there  were  not  those  objections  to  the  claim  of  the  Phos- 
phate Company  to  which  I  have  already  referred,  there 
would  have  to  be  considered  another  very  serious  objection 
arising  from  the  delay  which  took  place  before  any  claim 
was  made  to  rescind  tne  contract  in  question.  The  contract 
is  completed  in  the  vear  1871,  I  think  in  the  month  of  May 
in  that  year ;  the  claim  to  rescind  it  is  made  early  in  the 
year  1873.  There  are  certain  vague  allegations  as  to  the 
company's  having  been  in  ignorance ;  there  is  an  allegation 
that  what  first  came  to  their  knowledge  was  a  communica- 
tion from  the  Government  of  San  Domingo,  which  resulted 
in  a  notice  or  a  threat  to  forfeit  the  concession.  Now  your 
Lordships  find  that  from  the  middle  of  1871,  when  the  com- 
pany was  formed,  when  they  either  took  possession  or  were 
entitled  to  take  possession  of  the  concession  and  the  place 
where  it  was  to  be  worked,  until  the  date  of  this  communi- 
cation from  the  Government  of  San  Domingo,  the  matter 
was  in  the  hands  of  the  Phosphate  Company  themselves. 
It  was  for  them  to  take  care  that  they  kept  alive  the  conces- 
sion by  exporting  the  necessary  quantity  of  guano.  There 
is  no  evidence  that  they  might  not  have  done  so.  There  is 
no  evidence  whatever  as  to  what  the  state  of  the  island  was 
or  the  quantity  of  guano  or  guanito  that  might  have  been 
obtained.    In  point  of  fact  they  did  not,  appareutly,  ex- 

{)ort  the  necessary  quantity ;  but  it  would  rather  appear, 
rom  the  communication  to  which  I  have  referred  from  the 
Government  of  San  Domingo,  that  their  claim  to  forfeit  the 
concession  was  as  much  for  what  had  been  omitted  to  be 
done  fafter  the  concession  came  into  the  hands  of  [785 
the  Phosphate  Company  as  for  anything  that  was  omitted 
to  be  done  before  that  time ;  and  it  would  appear  to  me 
that  the  probability  is  that  if  the  Phosphate  Company  had 
adhered  to  the  terms  of  the  concession  from  the  time  they 
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came  into  possession,  no  forfeiture  of  the  concession  what- 
ever as  against  them  would  have  been  made. 

But,  my  Lords,  I  want  to  know  what  is  the  justification 
given  for  the  delay  in  making  any  claim  ?  Everything 
which  ought  to  have  been  known,  or  could  have  been  de- 
sired to  be  known,  with  re^rd  to  the  subject-matter,  must 
have  been  in  the  hands  of  tne  agents  of  the  Phosphate  Com- 
pany from  the  time  that  company  was  formed.  The  docu- 
ments are  alleged  by  the  bill  to  have  been  handed  to  the 
agents  of  the  Phosphate  Company.  Now,  my  Lords,  it  has 
been  said  at  your  Lordships^  bar,  No  doubt  the  agents  of' 
the  Phosphate  Company  knew  this — ^the  directors  and  the 
secretary  and  the  other  officers  knew  it ;  but  (it  is  said)  they 
were  all  more  or  less  implicated  in  what  has  been  termed 
the  conspiracy,  the  scheme  to  defraud  the  companjr  at  large. 
My  Lords,  I  find  in  the  condescendence  no  allegation  what- 
ever of  that  kind,  and  I  find  upon  this  condescendence  a 
perfect  blank  as  regards  any  explanation  of  the  delay  be- 
tween the  middle  of  the  year  1871,  when  the  company  was 
formed,  and  the  beginning  of  the  year  1873,  when  the  claim 
to  rescind  this  contract  was  made.  Perhaps  it  is  not  neces- 
sary to  ground  any  decision  upon  this  delay,  but,  if  it  were 
necessary,  it  appears  to  me  that  the  delay  alone  would  be 
fatal  to  the  case  of  the  appellants. 

My  Lords,  I  have  endeavored  to  avoid  even  the  appear- 
ance of  expressing  any  opinion  whatever  upon  the  litigation 
which  has  been  proceeding  in  the  Court  of  Chancery  in 
England.  That  litigation  is  not  in  any  way  before  jour 
Loraships.  We  are  called  upon  to  pronounce  an  opinion 
upon  the  proceedings  in  Scotland,  and  upon  those  proceed- 
ings only.  I  say  so  because  your  Lordships  were  informed 
by  the  learned  counsel  at  the  bar  that  the  proceedings  in 
England  are  not  yet  terminated,  but  are,  at  all  events  in 
some  respects,  the  subject  of  a  rehearing  or  appeal.  It  is, 
therefore,  most  important  that  your  Lordships  should  not 
be  supposed,  upon  pleadings  and  evidence  which  is  not  be- 
fore you,  to  give  any  opinion  which  mfght  lead  to  misap- 
786]  prehension  and  ^misconstruction  elsewhere.  The 
opinion  which  I  have  ventured  to  express  is  formed  upon 
the  Scotch  pleadings  in  the  sequestration  and  upon  the  evi- 
dence taken  in  Scotland,  and  upon  that  alone. 

The  advice  which  I  shall  offer  to  your  Lordships  is  to 
affirm  the  interlocutors  here  complained  of,  and  to  dismiss 
the  present  appeal  with  costs. 

Lord  Chelmsford:  My  Lords,  agreeing  entirely  with 
all  that  has  been  said  by  my  noble  and  learned  friend,  the 
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few  observations  which  I  propose  to  add  will  relate  solely  to 
the  question  as  to  the  refusal  to  slst  the  proceedings  by  the 
Court  of  Session. 

The  appellants,  the  Phosphate  Company,  proceeded  un- 
der the  Scotch  sequestration  to  make  a  claim  of  a  debt  from 
ttie  bankrupts'  estate  upon  the  ground  of  their  being  liable 
to  damages  for  being  parties  to  a  fraudulent  transaction  by 
which  the  company  were  deceived  into  purchasing  a  worth- 
less concession  of  a  guano  island  in  San  Domingo.  The 
trustee  decided  against  the  claim  (').  The  appellants  ap- 
pealed in  regular  course  against  the  decision.  The  Court  of 
Session* considered  all  the  circumstances  of  the  transaction, 
and  exonerated  the  bankrupts  from  being  implicated  in  the 
fraud,  and  affirmed  the  trustee's  deliverance. 

The  appellants  assert  that,  the  Court  of  Session  being  in- 
formed that  there  was  a  proceeding  in  Chancery  in  England 
to  rescind  the  sale  and  to  make  the  bankrupts  and  others 
liable  in  damages  to  the  whole  extent  of  the  purchase-money, 
the  Court  of  ^sion  ought  to  have  sisted  the  proceedings 
until  the  determination  of  the  Chancery  suit  The  appel- 
lants hardly  go  the  length  of  saying  that  the  Court  of  Ses- 
sion was  bound  to  sist  the  proceedings ;  but  only  that  they 
should,  in  th6  exercise  of  a  just  and  proper  discretion,  have 
done  so.  But,  the  court  having  regular  possession  of  the 
proceedings,  there  was  no  reason  why  tney  should  hold 
their  hands  until  it  should  be  known  how  the  English  court 
would  deal  with  the  suit  before  it.  They  were  competent  to 
decide  whether  the  trustee  had  properly  rejected  the  claim, 
and,  fully  examining  the  evidence  and  all  the  circumstances, 
they  determined  that  if  there  had  been  a  fraud  com-  [787 
mitted,  there  was  no  evidence  to  show  that  Messrs.  Lawson 
were  implicated  in  it,  in  which  I  think  they  came  M  a  right 
conclusion.  This  certainly  constituted  a  sufficient  reason 
against  remitting  the  case  to  another /ort^m,  and  for  affirm- 
ing the  deliverance  of  the  trustee. 

liORD  Selbobne  :    My  Lords,  I  am  of  the  same  opinion. 

I  take  it  to  be  quite  clear  that  the  Scotch  iurisdiction  in  a 
Scotch  bankruptcy  is  exclusive,  and  that  when  in  an  act  of 
Parliament  provision  is  made,  as  it  is  made,  for  establishing 
claims,  upon  which  the  dividends  cannot  yet  be  uplifted  ac- 
cording to  law,  that  must  prima  fade  mean  according  to  the 
due  course  of  law  as  that  would  be  understood  in  the  courts 
of  Scotland.  I  am  far  from  saying  that  there  might  not  be 
cases  imagined  in  which,  from  the  nature  of  the  subject  in 
litigation,  or  other  circumstances,  a  proceeding  in  a  foreign 

0)  Under  the  act  of]  9  A  20  Vict  c  79. 
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court  might"  be  regarded  by  the  courts  in  Scotland  as  a  satis- 
factory way  of  ascertaining  the  legal  rights  of  parties ;  as  for 
example  when,  according  to  the  nature  of  the  contract  be- 
tween them,  some  foreign  law  was  to  determine  those  rights, 
it  might  in  that  case  well  be  considered  that  the  country 
whose  law  was  in  question  would  in  its  own  courts  be  best 
able  to  inform  the  courts  in  Scotland  of  the  proper  applica- 
tion of  their  law  to  the  facts  of  the  case.  Again,  if  a  claim 
dependent  upon  a  joint  cause  of  action  only  against  a  bank- 
rupt in  Scotland,  and  other  persons  who  were  in  England, 
and  if  there  were  pending  a  suit  or  action  in  England  against 
those  joint  parties,  some  of  whom  would  not  be  ame6able  to 
the  Scotch  jurisdiction,  I  am  not  prepared  to  say  that  the 
Scotch  courts  might  not  be  proceeding  in  a  very  proper 
manner  in  di^siring  to  see  what  the  result  of  that  action 
mi^ht  be  before  proceeding  themselves  to  determine  the 
claim.  But  in  any  case,  even  if  that  course  should  be  taken, 
and  properly  taken,  the  ultimate  determination  of  the  claim, 
with  or  without  the  benefit  of  the  materials  afforded  by  the 
adjudication  of  a  foreign  court,  must  be  with  the  proper 
forum  of  bankruptcy  in  Scotland.  At  the  most,  therefore, 
it  can  be  no  more  than  a  question  of  judicial  discretion  ;  and 
for  my  part  I  think  the  proposition  one  very  difficult  to  fol- 
788]  low  which  the  appellants  are  obliged  to  ^advance, 
and  which  really  is  this :  that  where  the  demand,  though 
several  against  the  Scotch  bankrupts,  is  made  in  respect  of 
transactions  in  some  of  which  they  and  others  are  impli- 
cated, and  in  others  of  which  others  perhaps  and  not  they 
are  implicated,  but  which  are  such  as  may  be  considered  as 
against  all  the  parties  concerned  in  them,  by  an  English 
court  in  an  English  Chancery  suit,  that  on  account  or  the 
very  intHcacy  and  number  of  the  questions  which  from  the 
nature  and  from  the  proceedings  in  the  Court  of  Chancery 
in  England  may  be  combined  in  one  suit,  for  that  very  rea- 
son it  is  more  consistent  with  justice  in  a  Scotch  bankruptcy 
to  sist  the  proof  there  until  all  the  questions  in  the  English 
Chancery  suit  against  all  the  parties  to  that  suit  shall  have 
been  determined. 

Now  I  will  not  undertake  to  say  that  no  case  may  exist 
in  which  the  Court  of  Session  in  Scotland,  exercising  a  judi- 
cial discretion,  might  think  fit  to  take  that  course ;  but  I 
do  say,  that  it  is  a  proposition  by  no  means  self-evident,  and 
not  commending  itself  to  my  reason  that  on  those  principles 
of  judicial  discretion,  as  to  which  it  is  a  miscarriage  of  jus- 
tice not  to  follow  them,  the  court  in  Scotland,  being  in- 
formed that  there  is  a  Chancery  suit  pending  in  England 
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against  the  trustee  of  a  Scotch  bankruptcy  and  a  dozen  or 
twenty  otlier  persons,  involving  such  a  number  of  issues  as 
were  in  question  here,  are  to  delay  the  administration  in 
bankruptcy  as  between  all  the  persons  interested  in  that 
administration  in  Scotland  until  that  English  suit  has  been 
brought  to  its  conclusion.  Happily  we  live  in  times  in 
which,  even  if  that  proposition  were  advanced,  it  might  still 
be  hoped  that  the  delay  might  not  be  more  than  two  or  three 
years,  or  perhaps  toxxr  or  live,  if  the  matter  were  ultimately 
brought  to  this  House  for  determination.  But  we  all  know 
that,  if  a  proposition  be  sound  in  point  of  law,  it  must  have 
been  equally  as  sound  thirty,  or  forty,  or  fifty  years  ago  as 
it  is  at  the  present  time  ;  and  I  need  not  remind  your  £ord- 
ships  of  the  length  and  nature  of  the  dehiy  which  might 
liave  occurred  in  the  winding-up  of  a  Scotch  bankruptcy  if 
such  proceedings  had  occurred  then. 

My  Lords,  I  do  not  say  that  the  Court  of  Session  in  Scot- 
land might  not,  if  they  bad  thought  fit,  have  delayed  this 
proof,  but  in  the  exercise  of  such  discretion  as  they  have, 
they  determined  not  *to  do  so.  They  determined  [789 
that  the  merits  should  be  gone  into  upon  regular  pleadings 
and  regular  proofs  before  them,  whicn  has  been  done ;  and 
I  can  hardly  conceive  a  greater  miscarriage  of  justice  than 
it  would  be,  if,  after  a  complete  suit  has  been  instituted  and 
fought  out  to  the  end  on  pleadings  and  proofs  in  Scotland 
for  the  purpose  of  determining  this  question  between  these 
parties,  your  Lordships  were  now  to  turn  round  upon  a 
point  of  discretion  and  to  say.  All  that  is  to  go  for  notning ; 
there  ought  to  have  been  a  sisting  of  the  proceedings  in  tne 
Court  of  Session :  the  Court  of  Session  must  take  into  con- 
sideration what  has  been  done  in  the  English  suit ;  after 
being  informed  of  the  decision  of  English  courts,  which  per- 
haps have  not  yet  considered  that  suit,  and  ascertained 
whether  or  no  tnose  proceedings  are  final,  they  must  then 
determine  whether  or  not  they  are  to  bind  them  in  Scotland,' 
and  whatever  may  be  the  result  of  any  such  consideration, 
all  that  has  yet  been  done  in-  Scotland  is  to  go  for  nothing. 
My  Lords,  I  am  happy  to  find  that  none  of  your  Lordships 
are  of  opinion  that  it  is  our  duty  to  take  that  course.  Then 
I  come  to  the  case  upon  the  merits,  and  I  entirely  agree  with 
your  Lordships  that  we  must  deal  with  the  facts  before  your 
Lordships  secundum  allegata  et  probata^  as  we  find  them 
npon  this  record.  I  am  bound  to  say  that,  looking  at  the 
long  inventory  of  the  evidence,  including  a  great  number  of 
documents  which  it  has  not  been  thought  necessary  to  print 
in  the  printed  case  or  appendix,  I  see  no  reason  to  suppose 
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that  there  was  any  lack  of  materials  before  the  coort  in  Scot- 
land for  the  necessary  purposes  of  justice. 

Well,  then,  what  is  the  case)  The  case,  stated  at  the 
highest,  is  one  of  fraud.  Now  supposing  fraud  were  estab- 
lislied  prima  fdcie  upon  this  evidence  against  other  persons, 
and  not  against  the  Lawsons,  could  your  Lordships  come  to 
the  conclusion  that  the  Lawsons  were  to  be  answerable  for 
the  fraud  of  others,  unless  they  appeared  to  have  personally 
derived  a  profit  or  benefit  from  tnat  fraud  ?  My  Lords,  I 
know  of  no  principle  on  which,  in  a  court  of  equity  or  in  a 
court  administering  equity,  such  a  conclusion  could  be  ar- 
rived at  upon  the  facts  of  this  case.  It  appears 'to  me  that, 
if  there  was  an]^  fraud,  the  lawsons  are  not  shown  to  have 
participated  in  it  or  to  have  derived  any  benefit  from  it. 

My  Lords,  I  do  not  inquire  what  may  be  the  rights  of  the 
790]  *parties  in  any  other  point  of  view  than  that  which 
is  raised  by  this  condescendence ;  but  I  do  say  that,  under 
these  circumstances,  it  is  impossible  that  a  case  of  repetition 
can  be  made  upon  the  footing  of  failure  of  consiaeration 
and  disappearance  of  the  subject-matter  of  the  contract. 

LUerloctdors  appealed  from  affi/rmed^  and  the  appeal 
dismissed  with  costs. 

Agent  for  the  appellant :  John  Holmes. 
Agents  for  the  respondent:    Lawrence^  Plews^  Boyer  <fe 
BaJcer. 


[I  Appeal  Cases,  790.] 

H.L.  (So.),  May  80, 1876. 

[HOUSE  OF  LORDS.] 

Clyde  Navigatiok  Company,  Appellants;  Barclay 

et  aL,  Respondents  (*). 

Shipowner' 9  Immunity  under  lAcented  PUoUige^ 

Where  a  ship  is  under  the  compulsory  charge  of  a  licensed  pilot  the  owners  are 
not  responsible  for  damage  occasioned  by  his  fault  or  incatMcity ;  although  they  must 
meet  and  rebut  any  relevant  allegation  of  negligence  on  their  own  part. 

Jkr  Load  CHSuisroaD :  Under  the  Mercliant  Shipping  Act,  1854,  where  shipown- 
ers have  proved  £ault  on  the  part  of  the  pilot  suflicient  to  cause,  and  in  fact  causing 
the  calamity,  they  mnst  be  held  to  have  satisfied  the  condition  on  which  their  ex- 
emption from  liability  depends ;  and  they  are  not  to  be  called  upon  to  adduce  proof 
of  a  negative  character  to  exclude  the  mere  possibility  of  contributory  fault.  But  if, 
in  course  of  the  evidence,  certain  acts  or  omissions  on  the  part  of  the  crew  come 
out,  it  will  then  be  incumbent  on  the  owners  to  show  satisfactorily  that  those  acts  or 
omissions  in  no  degree  contributed  to  the  damage. 

Per  Loed  Sblboknb  :  When  it  is  proved  that  a  qualified  pilot  was  acting  in  change 
of  the  ship,  that  that  charge  was  compulsory,  and  that  it  was  the  pilot's  fault  or 

(1)  Affirming  Scotch  Csses,  4th  Series,  vol  2,  p.  842.  ^ 
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incapacity  which  occasioned  the  damage ;  the  burden  of  proving  the  defenders*  con- 
tribution to  the  loss  is  cast  on  the  pursuers.  The  dmenders  are  not  obliged  to 
exonerate  themselves  by  indefinite  negation.  They  are,  however,  bound  to  rebut 
evidence  actually  brought  against  them  of  contributory  negligence. 

By  the  Merchant  Shipping  Statute,  1864  (17  &  18  Vict 
c.  120),  8.  388,  it  is  enacted  that  no  owner  or  master  of  any 
ship  shall  be  answerable  tqr  any  loss  or  damage  occasioned 
by  the  fault  or  incapacity  of  any  licensed  pilot  acting  in 
charge  of  such  ship  within  *any  district  where  the  [791 
employment  of  such  pilot  is  compulsory  by  law. 

Under  the  Clyde  Navigation  Corfsolidation  Act,  1858, 
8.  128,  a  board  was  established  for  licensing  pilots  to  navi- 
gate vessels  plying  on  the  river ;  and  it  was  ordered  that  no 
one  should  presume  to  pilot  any  ship  or  vessel  exceeding 
60  tons  register  other  than  pilots  duly  licensed  by  the  board. 

On  the  19th  of  February,  1873,  one  of  the  above  appel- 
lants' dredgers  (of  great  value,  known  as  dredger  No.  3), 
moored  in  the  Clyde,  was  run  into  by  the  respondents'  new 
ship  Colina,  of  2,001  tons  burthen,  then  on  hei^  trial  trip  in 
the  river.     Serious  damage  arose;  and  the  action  in  the 

{)re8ent  case  was  brought  to  recover  £6,000  in  respect  of  the 
oss. 

The  defence  was  that  the  collision  afose  from  no  fault  of 
the  respondents  or  of  their  crew;  but  was  occasioned  en- 
tirely by  the  incapacity  of  error  of  the  licensed  pilot  who 
had  charge  of  the  Colina,  and  whose  authority  was  impera- 
tive in  tne  Clyde  district  under  the  Merchant  Shipping 
Act,  1864. 

The  appellants  denied  that  the  collision  was  caused  by 
any  fault  of  the  licensed  pilot,  and  they  further  asserted 
that  the  respondents  themselves  had  contributed  to  the 
accident  by  the  inattention  and  disobedience  of  the  crew 
to  the  orders  and  directions  of  the  licensed  pilot,  whom 
they  were  bound  to  obey.  Much  evidence  was  adduced  on 
both  sides ;  and  the  result  was,  that  the  Lord  Ordinary  (*) 
assoilzied  the  defendants  (the  above  respondents),  and  the 
Inner  House  (Second  Division),  Lord  Ormidale,  dissenting, 
adhered  to  the  Lord  Ordinary's  interlocutor,  holding  that 
no  blame  attached  to  the  master  or  crew  of  the  Colina,  and 
that  the  accident  was  exclusively  attributable  to  the  licensed 
pilot  in  charge  of  her  ("). 

The  Clyde  Navigation  Company  thereupon  appealed  to 
the  House,  having  for  their  counsel  Mr.  Cation,  ^.C^  and 
Mr.  Bengamin^  Q.C.,  who  contended  that  there  was  no  suffi-. 
cient  evidence  of  fault  or  incapacity  on  the  part  of  the  pilot, 

(1)  I^d  MackenzieL  (>)  4th  Series  Scotch  Cases,  yol.  ii,  p.  842. 

18  Bng.  Rep.  10 
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and  that  the  oiBcers  and  crew  had  failed  in  adequately 
obeying  his  orders  and  directions. 

792]  *Mr.  Bvity  Q.C.,  and  Mr.  Herschell^  Q.C.,  were  heard 
for  the  respondents. 
The  following  opinions  were  delivered  by  the  Law  Peers : 
Lord  Chelmsford  :  My  Lords,  the  only  question  upon 
which  there  is  any  dispute  in  this  case  is,  whether  the  own- 
ers of  the  Colina  nave  done,-or  omitted  to  do,  any  act  which 
contributed  to  the  collision  for  which  they  are  sought  to  be 
made  answerable.  Their  defence  is  founded  on  the  Mer- 
chant Shipping  Act,  1854,  which  enacts  that 

No  owner  or  master  of  any  ship  shall  be  answerable  to  any  person  whatever 
for  any  loss  or  damage  sustained  by  the  fault  or  incapacity  of  any  qualified  pilot, 
acting  in  charge  of  such  ship,  within  any  district  where  the  employment  of  such 
pilot  is  compulsory  by  law. 

But  although  an  accident  may  have  been  attributable 
originally  to  a  pilot,  yet,  if  any  fault  of  the  owner  or  mas- 
ter of  the  vessel  has  contributed  to  it,  his  responsibility  still 
remains. 

There  has  been  some  little  confusion  in  the  cases  as  to  the 
onus  probandL  In  a  case  relied  upon  in  the  judgment  of 
the  court  below,  and  mentioned  in  the  argument  at  the  bar 
— the  case  of  The  Tona  (*) — Vice-Chancellor  Kindersley  is 
reported  to  have  said : 

It  is  not  enough  for  the  owners  to  prove  that  there  was  fault  or  negligence  in 
the  pilot.  They  must  prove  to  the  satisfaction  of  the  court  which  has  to  try  the 
question  that  there  was  no  default  whatever  on  the  part  of  the  officers  and  crew 
of  their  vessel,  or  any  of  them,  which  might  have  been  in  any  degree  conducive 
to  the  damage. 

The  learned  Vice-Chancellor  imposes  upon  the  owners  a 
species  of  negative  proof  which  it  is  impossible  for  them  to 
give.  If,  instead  of  saying  '*  they  must  prove,"  &c.,  he  had 
said,  '4t  must  be  proved  tliat  there  was  no  fault  on  the  part 
of  the  officers  and  crew,"  he  would  then  have  been  perfectly 
correct. 

The  condition  of  exemption  that  the  owners  should  prove 
that  the  accident  arose  entirely  from  the  fault  of  the  pilot, 
is  one  which  must  be  fairly  and  reasonably  interpreted. 
The  owners  having  proved  lault  on  the  part  of  the  pilot 
sufficient  to  cause,  and  in  fact  causing,  the  calamity,  must 
therefore,  in  absence  of  proof  of  contributory  fault  of  the 
793]  crew,  be  held  to  have  satisfied  the  condition  *on 
which  exemption  depends,  and  are  not  to  be  called  on  to 
adduce  proof  of  a  negative  character,  to  exclude  the  mere 
possibility  of  contributorv  fault.  It  maybe  that  in  the 
course  of  the  evidence  of  the  owners  to  fix  the  responsibility 

Q)  Law  Rep.,  1  P.  C,  426 ;  Maclachlam  on  Merchant  Shipping,  p.  269. 
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soley  upon  the  pilot,  certain  acts  or  omissions  on  the  part  of 
the  crew  may  come  out;  and  it  will  then  be  incumbent  on 
the  owners  to  show  satisfactorily  that  those  acts  or  omis- 
sions in  no  degree  contributed  to  the  accident. 

There  are  certain  facts  which  are  clear  in  this  case.  The 
Coliua  was  under  the  compulsory  charge  of  Skelly,  a 
licensed  pilot,  and  he  was  the  main  cause  of  the  damage 
which  occurred,  wliich  is  attributable  to  his  improper  steer- 
ing of  the  vessel  at  the  critical  time  when  danger  was  immi- 
nent, when  be  appears  not  to  have  had  complete  command 
of  himself.  The  original  cause  of  the  accident  is  beyond  a 
doubt.'  Is  the  pilot  then  alone  responsible,  or  were  there 
any  acts  or  omissions  which  contributed  to  the  accident  at- 
tributable to  the  owners  or  the  crew  of  the  Colina  1  This 
vessel  had  just  been  built,  and  had  not  been  delivered  by 
the  ship  builders  to  the  owners,  but  was  upon  her  trial  trip 
on  the  Clyde,  having  on  board  three  persons  who  afterwards 
became  the  master  and  the  first  and  second  mates,  and  a 
crew  employed  for  the  occasion  consisting  of  twenty-five 
men.  The  first  act  of  contributory  negligence  imputed  to 
the  owners  is  the  having  a  crew  of  this  desciiption,  and  the 
by-laws  of  the  Clyde  Pilot  Board  are  referred  to,  and  the 
evidence  of  Skelly  the  pilot. 

The  by-laws  require  that : 

AU  steam  Teasels  must  be  supplied  with  a  captain  or  saUing  master,  who  shall 
be  an  experienced  seaman  ;  and  mast  also  be  manned  with  a  sufficient  number 
of  able-bodied  and  experienced  seamen  for  the  safe  navigation  of  the  vessel. 

The  judges  who  were  in  favor  of  the  defenders  spoke  dis- 
paragingly of  this  state  of  things.  The  Lord  Justice  Clerk 
says  C) : 

The  vessel  was  still  the  property  of  Barclay,  Carle  &  Co.,  and  she  was 


manned  on  this  her  trial  trip  by  officers  and  men  who  had  no  rew^olar  commis- 

I  purpose  of  the  trial  trip.     It  is  said  that 
sufficient  compliance  with  the  by-law.     I  think  it  was  a  slovenly  state  of  mat- 


sion,  but  were  there  for  the  purpose  of  the  trial  trip.     It  is  said  that  this  is  not 


ters,  and  not  one  to  be  commended. 

And  Lord  Ormidale  says  (*) : 

The  evidence  shows  that  the  Colina  was,  as  regards  her  officers  and  crew,  in 
*a  very  deplorable  condition — so  much  so  that  it  is  not  in  the  least  sur-  [704 
prising  that  an  accident  occurred. 

With  respect  to  the  by-law  one  can  only  observe  that  it 
was  totally  inapplicable  to  the  present  case.  The  Colina 
was  still  in  the  ship  builder's  hands,  and  therefore  could  not 
have  any  captain  or  sailing-master,  or  an  established  crew 
of  seamen.  And  this  may  account  for  what  was  observed 
by  my  noble  and  learned  friend  (')  in  course  of  the  argu- 
ment, that  no  charge  is  made  by  the  trustees  of  the  Clyde 

(1)  4th  Series,  vol.  ii,  p.  845.        (*)  4th  Series,  vol  ii,  p.  847.        (*)  Lord  Selborne. 
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navigation  (the  authors  of  the  by-laws)  that  there  had  been 
any  fault  by  the  non-observance  of  it.  With  respect  to  the 
constitution  of  the  crew,  it  was  necessarily  one  collected  for 
the  occasion,  and  could  not  consist  of  a  master  and  officers 
strictly  so  called.  There  is  no  doubt  that  upon  the  trial 
trip  of  a  vessel,  although  she  cannot  be  officered  and  manned 
like  a  ship  on  a  voyage,  every  provision  must  be  made  to 
navigate  safely,  and  every  precaution  taken  to  avoid  danger 
to  other  vessels.  All  that  was  necessary  was  that  the  pilot 
should  be  assisted  by  a  sufficient  crew  to  obey  his  orders 
and  carry  them  out  promptly  and  efficiently,  and  certainly 
so'  far  as  number  is  concerned  there  was  a  sufficient  crew  ; 
for  it  appears  that  the  Colina  would,  if  properly  manned, 
have  a  complement  of  sixteen  men,  whereas  on  the  occasion 
of  this  trial  trip  there  was  no  less  a  number  than  twenty- 
five.  But,  assuming  any  objection  to  arise  from  the  consti- 
tution of  the  crew,  the  point  to  be  established  against  the 
owner  is  that  the  accident  was  occasioned  in  some  degree  by 
this  circumstance. 

It  was  said  that  the  accident  was  partly  owing  to  the  want 
of  proper  assistance  given  to  the  pilot.  It  is  said  that  the 
master  ought  to  have  been  on  the  bridge  to  advise  the  pilot. 
There  was  no  master,  as  I  have  already  observed,  strictly  so 
called ;  but  there  is  no  magic  in  the  word  ''master,"  and  it 
appears  that  Durie,  who  was  to  be  one  of  the  officers  of  the 
Colina,  was  on  the  bridge,  and  did  what  was  necessary.  It 
is- further  objected  that  the  chief  officer  was  not  at  the  bow 
to  repeat  the  pilot's  orders ;  and  it  is  said  that  if  the  chief 
officer  had  been  there,  the  hawser  of  the  tug  would  have 
been  sooner  cast  off.  But  Skelly,  the  pilot,  savs  expressly 
that  he  did  not  want  assistance  for  hailing  the  tug.  B!e 
savs,  "I  did  not  require  any  assistance  in  signalling  the 
7y5]  tug,"  and  *he  savs  in  another  part  of  his  evidence 
that  all  his  orders  were  ooeyed. 

Lord  Ormidale  (')  sums  up  his  objections  to  the  conduct 
of  the  owners  as  contributing  to  the  accident  in  these  terms : 

I  am  of  opinion  that,  in  respect  of  want  of  promptitade  in  seeing  that  the 
order  of  the  pilot  to  throw  off  tne  tug  was  carried  into  effect,  and  failure  to  keep 
a  proper  look -out,  the  defenders  have  failed  to  exonerate  themselves. 

Now,  with  regard  to  "the  failure  to  keep  a  proper  look- 
out," there  is  not  the  slightest  evidence  that  there  was  not  a 
lookout  kept.  With  respect  to  "want  of  promptitude  in 
seeing  that  the  order  of  tne  pilot  to  throw  off  the  tug  was 
carried  into  effect,  "  it  is  already  answered  by  the  part  of  the 

(1)  4th  Series,  vol  ii,  p.  842. 
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* 

pilot's  evidence  to  which  I  have  directed  your  Lordships' 
attention. 

Under  these  circumstances  I  think  your  Lordships  will  be 
clearly  of  opinion  that  there  is  no  ground  for  this  appeal, 
and  that  the  interlocutors  appealed  from  ought  to  oe  af- 
firmed. 

Lord  Hatherlet  :  My  Lords,  I  am  entirely  of  the  same 
opinion. 

The  law  has  been  laid  down,  with,  perhaps,  a  little  want 
of  his  usual  carefulness,  by  Yice-Gbancellor  Kindersley  in 
the  case  of  The  lona  (*).  I  apprehend  that  the  true  rule,  as 
was  stated  fairly  enough  by  Mr.  Benjamin,  is  that  the  mode 
of  proof  will  be  this  :  in  order  to  exempt  yourself,  by  virtue 
of  the  provisions  of  the  statute,  from  that  which  is  a  gen- 
eral common  law  liability,  you  who  desire  the  exemption 
must  bring  yourself  within  the  provisions  of  the  statute  ; 
and  the  burden  is,  therefore,  thrown  upon  you  of  proving 
that  the  mischief  was  occasioned  by  the  pilot.  But  the 
other  side  may  prove  that,  although  the  mischief  was  oc- 
casioned in  one  sense  by  the  bad  management  of  the  pilot, 
yet  there  was  a  default  on  the  part  of  the  owners  of  the  ship, 
which  default  conduced  to  the  accident. 

The  pilot  seems  evidently  to  have  been  assisted  in  every 
way.  He  says  that  every  order  he  gave  was  attended  to ; 
there  is  no  doubt  about  that,  so  that  nothing  whatever  could 
be  attributed  to  any  defect  on  the  part  of  those  who  were  on 
board  to  assist  him.  Any  danger  or  difficulty  that  did  arise 
must  have  arisen  from  the  unfortunately  erroneous  orders  ' 
of  the  pilot.  It  seems  to  me,  therefore,  *that  under  [796 
all  the  circumstances  there  is  no  pretence  for  saying  that  the 
defenders  contributed  to  the  injury  complained  of. 

Lord  Selborne  :  My  Lords,  I  see  no  reason  for  infer- 
ring the  existence  of  any  special  or  peculiar  principle  ap- 
plicable to  the  burden  of  proof  in  this  class  of  cases. 

Your  Lordships  wall  observe  that  there  are  three  things 
necessary  to  be  proved:  first,  that  a  qualitied  pilot  was 
acting  in  charge  of  the  ship ;  secondly,  tnat  that  charge  was 
compulsory ;  and  thirdly,  that  it  was  his  fault  or  incapacity 
which  occasioned  the  damage. 

I  apprehend  that  if  a  defender  proves  all  these  three 
propositions,  and  proves  nothing  more,  then  the  burden  is 
upon  the  pursuer,  not  upon  the  aefender,  to  lay  some  foun- 
dation, at  all  events,  for  alleging  that,  notwithstanding  the 
proof  given  that  there  was  a  qualified  pilot  in  charge,  and 
that '  compulsorily,  and  that  he  committed  some  fault  or 

(')  Law  Rep.,  1  P.  C,  426. 
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showed  some  incapacity,  by  which  loss  or  damage  were  oc- 
casioned, yet  there  was  also  contributing  to  the  loss  or  dam- 
age other  causes  for  which  the  owners  of  the  ship  were 
responsible.  Some  foundation  for  such  a  case  of  contribu- 
tory negligence-must  be  laid,  and  the  question  is  upon  whom 
it  lies  to  show  that.  I  apprehend  it  is  clear  on  general  prin- 
ciple that  the  burden  of  laying  that  foundation  rests  upon 
the  pursuer,  not  upon  the  defender.  The  defender  if  he  has 
simply  proved  what  he  was  obliged  to  prove  to  exonerate 
himself,  and  proved  nothing  more,  is  not  obliged  to  travel 
into  the  indennite  region  of  nef^atives,  or  to  anticipate  by 
denial  that  for  which  no  foundation  is  laid  to  call  upon  him 
to  deal  with  it.  No  doubt  the  pursuer  may  discharge  the 
onus  lying  upon  him  in  that  respect  either  Djr  direct  proof 
tendered  by  nimself,  or  by  showing  that  m  the  proofs 
brought  forward  on  the  part  of  the  defender  there  are  mat- 
ters appearing  from  which  fault  or  negligence  which  may 
have  contributed  to  the  mischief  is  legitimatelv  and  reason- 
ably to  be  inferred.  Unless  he  does  that  he  aoes  nothing. 
When  that  is  done  no  doubt  a  further  onus  probandi  is 
thrown  upon  the  defender  to  rebut  the  ^rzma/oczc  evidence 
which  has  been  given  of  contributory  negligence  on  his 
part. 

Whatever  may  be  the  precise  expressions  to  be  found  in 
797]  ftiiy  *of  the  judgments,  I  see  no  reason  whatever,  re- 
ferring them,  as  they  ought  to  be  referred,  to  the  facts  of  the 
particular  cases  in  which  those  expressions  were  used,  for 
supposing  that  an  arbitrary  rule  was  meant  to  be  laid  down 
inverting  the  general  principles  of  onus  probandi  as  applied 
to  this  particular  class  of  cases.  The  Lord  Justice  Clerk 
seems  to  me  to  have  expressed  the  matter  very  properlv, 
with  the  exception  perhaps  of  one  single  word,  when  he 
says: 

I  should  prefer  to  state  the  law  to  be,  that  it  Is  not  enoagh  for  the  owners  to 
show  that  the  damage  arose  through  the  fault  of  the  pilot,  if  there  is  reasona- 
ble room  for  saying  that  there  was  contributory  fault  on  the  part  of  the  master 
orcrew(*). 

I  confess,  my  Lords,  I  should  not  have  used  that  word 
"  room,"  I  should  have  used  the  word  "ground ; "  and  have 
said  ''if  there  is  reasonable  ground  for  saying  that  there 
was  contributory  fault  on  the  part  of  the  master  or  crew." 
The  proof  of  circumstances  which  prima  facie  show  such 
reasonable  ground  for  saying  that  there  was  contributory 
fault  on  the  part  of  the  master  or  crew,  no  doubt  would 
throw  upon  the  defender  the  burden  of  explaining  those 

(1)  4th  Series,  vol  ii,  p.  885. 
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circnmstances  so  as  to  satisfy  the  court  that  in  point  of  fact 
the  prima  facie  conclusion  from  those  circumstances  is  not 
correct.  If  he  fails  to  do  that,  he  fails  altogether.  When 
the  principles  of  law  are  correctly  understood  there  is  no 
difficulty  whatever  in  ap})lying  them  to  the  facts  of  this  case. 

The  question  has  ultimately  turned  upon  the  want  of 
proper  officers  on  board  the  ship.  In  the  hrst  instance  the 
argument  took  perhaps  a  wider  range,  and  it  was  said  that 
the  ship  was  not  properly  manned  and  officered ;  but  ulti- 
mately it  was  reduced,  and  reference  was  made  to  the  by- 
laws issued  for  the  navigation  of  the  Clyde.  -After  having 
studied  those  by-laws,  I  must  say  that  even  if  it  were  clear 
that  they  did  apply  to  trial  trips  as  well  as  to  other  occa- 
sions, in  all  respects,  I  am  by  no  means  satisfied  that  there 
is  any  proof  whatever  given  in  this  case  that  they  were  not 
strictly  complied  with — substantially  complied  with,  at  all 
events. 

My  Lords,  these  by-laws  are  two.    The  first  is : 

Every  veasel  shall  during  the  daytime  have  one  person,  and  from  sanset  to 
sunrise,  or  in  time  of  fogs,  two  persons  properly  qualified  stationed  at  the  how 
as  a  look-out,  to  give  notice  in  due  time  of  any  obstruction  or  danger,  who  shall 
be  furnished  with  a  trumpet,  or  horn,  or  whistle,  to  be  used  when  there  is  reason 
to  believe  another  vessel  is  near. 

*I  do  not  know  whether  the  words,  "stationed  at  [798 
the  bow,"  point  to  anything  different  from  being  stationed 
on  the  bridge ;  but  in  this  case  the  evidence  makes  its  (juite 
clear  that  the  proper  place  for  the  look-out  was  the  bridge ; 
and,  as  a  matter  of  fact,  the  evidence  is  that  this  accident 
occurred  during  the  daytime,  when,  according  to  that  by- 
law, one  person  only  would  be  sufficient  for  the  look-out ; 
for  there  was  plenty  of  light,  and  no  fog.  There  was  one 
person,  the  pilot,  and  another  person,  Durie,  who  practically 
acted  as  an  officer,  on  the  briage  the  whole  of  tne  time,  to 
say  nothing  of  a  third  person,  Ferguson,  whom  I  will  men- 
tion presently,  who  was  there  too,  but  who  may  not  perhaj>s 
have  been  properly  qualified.  But  that  the  pilot  and  Durie 
were  properly  qualified  for  this  purpose  is  perfectly  clear  ; 
they  were  in  the  proper  place  during  the  whole  time,  and 
there  was  a  trumpet  to  give  proper  notice.  Therefore,  it 
seems  to  me  that  that  by-law,  at  ail  events,  was  duly  com- 
plied with  in  this  case. 

The  second  by-law  is. 

Every  steamer  navigating  the  river  shall  be  manned  bj  an  experienced  captain 
or  sailing  master,  and  a  sufficient  number  of  able-bodied  and  experienced  men, 
and  shall  in  all  cases  have  a  person  or  persons  stationed  as  a  look-out,  in  terms 
of  Article  2, 

There  was  a  person — in  fact  there  were  two  persons — sta- 
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tioned  as  a  look-oat.  It  is  not  now  denied  that  there  were 
"a  sufficient  number  of  able-bodied  and  experienced  men," 
because  it  is  admitted  that  no  case  can  be  made  of  a  want 
of  a  proper  crew  of  seamen.  The  sole  g^uestion,  therefore, 
upon  that  by-law  would  be  reduced  to  this :  was  the  require- 
ment that  every  steamer  should  be  "manned  by  an  expe- 
rienced captain  or  sailing  master  "  duly  complied  with  1  My 
Lords,  I  venture  to  say  that  the  pilot  was  the  sailing  master 
in  this  case ;  and  if  there  be  nothing  more  than  the  mere 
language  of  that  by-law,  considered  as  applicable  at  all 
events  to  a  trial  trip,  I  cannot  conceive  any  ground  for  say- 
ing that  a  pilot  mignt  not  be  a  sufficient  sailing  master  within 
the  meaning  of  the  by-law.  So  much,  my  Lords,  with  re- 
gard to  the  by-laws. 

Now  I  come  to  the  pleading  ;  and  it  does  seem  to  me  that 
if  ever  there  was  a  case  in  which  the  pursuers  were  to  be 
bound  by  the  inferences  to  be  drawn  from  their  own  plead- 
ings, this  is  a  case  of  that  description.  For  who  are  these 
7y9]  pursuers  f  They  are  a  *public  bodjr  who  have  made 
these  by-laws,  a  body  expressly  charged  with  the  care  of  the 
navigation  of  the  river  Clyde.  It  is  not  alleged  that  they 
discovered  after  those  pleadings  were  put  in  any  fact  whica 
they  did  not  know  before.  They  knew,  therefore,  both  what 
was  usual  in  the  case  of  trial  trips,  and  what  was  reasona* 
bly  to  be  required  and  expected,  whether  under  their  own 
by-laws  or  otherwise,  in  respect  of  the  officering  and  man- 
ning of  the  vessel.  And  knowing  all  the  facts,  they  dis- 
tinctly put  upon  the  pleading  this  averment,  that  the  accident 
was  due  to  two  causes,  or  to  one  or  other  of  those  causes, 
not  alleging  any  other  cause  besides.  Those  two  causes 
were,  first, 

Negligence,  or  want  of  proper  care  and  skill  on  the  purt  of  those  navigating 
or  steering  the  vessel. 

That  is  one,  and  the  other  cause  is. 

Gross  and  culpable  defects  in  her  construction  and  apparelling,  and  in  the 
hull,  machinery,  steering-gear,  or  other  appliances. 

Therefore  they  distinctly  alleged  two  causes,  one  improper 
steering  and  navigation  at  the  time  ;  and  the  other  improper 
construction  and  fitting  up  of  the  vessel  itself.  But  tliere  is 
a  total  absence.of  allegation  either  that  the  ship  was  im- 
properly manned  or  not  properly  officered,  or  that  the  want 
of  proper  manning  or  proper  oflacering  had  anything  to  do 
witn  the  accident  whicn  occurred. 

It  is  impossible,  my  Lords,  for  me  to  doubt  that  they 
would  have  alleged  a  want  of  proper  manning  and  proper 
officering,  if,  when  the  pleadings  were  put  in,  they  had  taken 
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that  view  of  tbe  subject,  which  in  default  of  anything  else 
to  rely  upon  has  been  pressed  on  their  behalf  at  the  bar. 
And  when  I  look  at  the  evidence,  bearing  in  mind  that  such 
is  the  pleading  of  tlie  pursuers  themselves,  I  cannot  but 
come  to  the  conclusion  that  if  there  were  any  doubtful  points 
in  the  evidence,  any  ambiguous  points,  any  room  for  the 
suggestion  or  possible  inferences  tending  to  the  conclusion 
that  Ihe  ship  was  improperly  officered,  all  doubt  and  all 
ambiguit}^  upon  that  subject  ought  to  be  removed  when  we 
bear  in  mind  that  those  who  best  understood  the  matter  and 
whose  interest  it  was  to  suggest  these  objections,  if  there 
were  any  ground  for  them,  have  themselves  made  no  such 
suggestion,  and  have  shown  that  they  did  not  rely  upon  that 
view  of  the  case, 

*My  Lords,  I  think  it  would  be  most  unreasonable  [800 
to  suppose  that  you  should  for  a  trial  trip  put  on  a  crew  and 
officers  engaged  and  commissioned  in  the  same  way  as  when 
the  ship  is  to  be  sent  to  sea ;  and  this  at  a  time  when  she  is  still 
only  in  the  hands  of  the  builders,  when  a  temporary  purpose 
is  in  view,  and  when  she  is  not  delivered  over  to  those  wnose 
business  it  will  be  to  engage  the  officers  and  the  crew. 

Your  Lordships  have  this  evidence,  that  the  pilot  was  in 
sole  charge ;  and  I  apprehend,  in  order  to  give  the  defenders 
the  benefit  of  the  exemption  under  the  statute,  it  was  neces- 
sary that  he  should  have  been  so;  the  pilot  was  in  sole 
charge,  but  he  had,  as  my  noble  and  learned  friends  have 
pointed  out,  the  assistance  not  only  of  a  competent  crew, 
and  of  four  persons  at  the  wheel  (one  of  them  a  quarter- 
master), but  also  of  Durie  and  Corrigall,  who  were  m  sub- 
stance acting  as  officers  though  not  having  the  engagements 
of  officers  at  that  time.  Did  they,  or  did  they  not,  do  all 
that  was  needful ;  and  were  they  or  were  they  not  in  such  a 
position  as  to  make  it  a  right  and  a  reasonable  conclusion 
that  the  pilot  had  all  the  assistance  which  he  could  possibly 
require  1  My  Lords,  the  pilot  whose  interest  it  was,  as  has 
been  pointed  out,  rather  to  exonerate  himself  than  other- 
wise, as  the  result  of  his  evidence  says  that  he  has  no  reason 
whatever  to  doubt  that  all  his  orders  were  properly  obeyed 
and' attended  to,  and  that  he  needed  no  assistance  with  which 
he  was  not  provided. 

Therefore,  my  Lords,  I  entirely  agree  that  this  appeal 
must  be  dismissed. 

Interlocutors  appealed  from  affirmed^  and 
appeal  dismissed  with  costs. 

Agent  for  the  appellant:  TT.  A,  Loch. 

Agents  for  the  respondent:  Orahames  <fe  Wardlavk 
ISEng.Rep.  11 
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July  1.  18Y6, 

♦Metcalfe  v.  The  Britannia  Ironworks  Company.  [613 

Charierparty — Bi^hi  to  Freight  vhere  Voyagt  incomplete — Frmghipro  rata» 

A  eargo  of  nil  way  bars  was  shipped  nnder  a  charterparty  from  a  port  in  England 
to  Taganrog  in  the  Sea  of  Azof,  "  or  so  near  thereto  as  the  ship  could  safely  get ;" 
freight  to  be  paid  in  London  against  certificate  of  right  delivery  of  cargo.  On  tl)e 
arrival  of  the  ship  on  the  17.ui  of  December  at  |[ertch,  a  port  fibont  thirty  miles 
from  Taganrog,  which  was  as  near  as  he  could  then  get,  the  caotain  found  the  sea 
blocked  with  loe  till  the  ensuing  spring ;  and  he  proceeded  to  discharge  the  cargo, 
notwithstanding  the  opposition  of  the  charterer's  agent.  By  the  bill  of  lading  the 
car^o  was  deliverable  at  Taganrog  to  a  Russiiin  railway  company,  **  freight  and  con- 
ditions as  per  charterparty .**  As  no  bill  of  lading  was  produced  at  Kertch,  the 
captain  placed  the  careo  in  charge  of  the  custom  house  authorities ;  find  they,  on  the 
27th  of  December,  delivered  it  to  the  agent  of  the  railway  company,  on  his  pro- 
ducing written  authority  from  the  company  together  with  copies  of  the  charter- 
party  and  bill  of  lading,  notwithstanding  the  captain's  claim  to  retain  it  until  the 
freight  had  been  paid.  The  agent  of  the  company  gave  a  written  acknowledgment 
that  he  had  received  the  carg^  **  on  the  power  of  the  charterparty  and  bill  of  uding 
passed  to  me  by  the  railway  company.'  The  ship  then  sailed  from.  Kertch.  The 
shipowner  having  sued  the  charterers  for  freight : 
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ffeld,  first,  that  the  plaintiff  was  not  entitled  to  fiill  freight,  as  the  delivery  at 
Kertch  was  not  a  delivery,  so  near  to  Taganrog  as  the  ship  could  safely  get,  within 
the  charterparty ;  secondly,  by  Mellor  and  Quain.  J  J.,  that  the  plaintiff  was  entitled 
to  no  freight ;  Cockburu,  U. J.,  being  of  opinion  that  he  was  entiQed  to  freight  pro 
rata. 

Case  stated  without  pleadings. 

The  action  was  brought  to  recover  £1,491  16^.  3d.,  being 
£1,080  for  freight  on  900  tons  of  iron  per  steamship  Mere- 
dith, at  24s.  per  ton,  as  per  charterpartv  of  the  7th  of  Oc- 
tober, 1873,  and  £441  16^.  3d.  for  freight  on  299J  tons  of 
» iron  per  the  same  vessel,  at  27s.  6d.  per  ton  as'  per  charter- 
party  of  the  3d  of  November,  1873,  and  interest  thereon. 

1.  By  a  charterparty  dated  the  7th  of  October,  1873,  and 
made  between  the  plaintiflE  (therein  described  as  the  char- 
tered owner  of  the  steamship  Meredith,  of  the  burthen  of 
fil  tons  register  measurement,  or  thereabouts,  then  bound 
to  London  or  Dunkirk  from  the  Black  Sea)  and  the  defen- 
dants, it  was  agreed  that  the  ship  should,  with  all  conven- 
ient speed,  proceed  to  Middlesborough-on-Tees,  and  there 
load  from  tne  agents  of  the  defendants  a  part  of  a  cargo 
(say,  900  to  1,000  tonsj  of  railway  iron,  and  being  so, 
dM]  *loaded,  should  tnerewith  proceed  to  Taganrog,  or 
so  near  thereunto  as  she  might  safely  get  and  deliver 
the  same  afloat,  on  being  paid  freight  at  the  rate  of  245. 'per 
ton  of  20  cwt.,  deliverea,  in  full  of  all  port  charges,  pilot- 
ages, &c.  (the  act  of  God,  Queen's  enemies,  fire,  and  all  and 
every  other  dangers  and  accidents  of  the  seas,  river,  and 
steam  navigation,  of  whatever  nature  and  kind  soever 
during  the  said  voyage,  always  excepted).  The  freight  to 
be  paid  as  follows :  one  third  to  be  advanced  on  signing  bill 
of  lading,  if  required,  less  3  per  cent,  to  cover  all  charges, 
and  the  balance  in  cash  in  London,  against  certificate  of 
right  delivery  of  the  cargo. 

2.  By  the  charterparty  it  was,  amongst  other  things, 
agreed  that  the  ship  should  have  liberty  to  call  at  Havre  to 
complete  cargo  for  ports  on  the  way,  it  being  understood 
that  she  should  not  remain  in  Havre  more  than  seventy-two 
hours. 

3.  The  ship,  after  the  date  of  the  charterparty,  arrived  at 
Dunkirk,  and  there  met  with  an  accident,  which  necessi- 
tated her  being  repaired,  for  which  purpose  she  went  to 
Sunderland,  and  this  delayed  her  arrival  at  Middlesborough 
for  some  time. 

4.  By  a  second  charterparty,  dated  the  3d  of  November, 
1873,  and  made  between  the  same  parties,  it  was  agreed  that 
the  Meredith  should,  with  all  convenient  speed,  proceed  to 
Middlesborough-on-Tees  after  repairs,  and  there  load,  from 
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the  agents  of  the  defendants,  about  800  tons  of  railway  iron, 
in  addition  to  900  tons  as  per  charterparty  of  the  7th  of  Oc- 
tober, and  being  so  loaded,  should  therewith  proceed  to 
Taganrog,  or  so  near  thereunto  as  she  might  safely  get,  and 
deliver  the  same  afloat,  on  being  paid  freight  at  the  rate  of 
275.  Qd,  per  ton  of  20  cwt.  in  the  same  manner  as  by  the 
firet  charter. 

5  and  6.  Both  charterparties  contain  the  following  pro- 
visions : 

"  Ship  to  have  an  absolute  lien  for  all  freight,  dead  freight, 
and  demurrage. 

''To  address  to  charterer's  agents,  Messrs.  Berthold, 
Smith  &  Co.,  Taganrog,  paying  2  per  cent,  commission* 

"Captain  to  telegraph  from  Constantinople  and  Kertch 
his  departure  and  weight  of  cargo  to  the  agent  of  the  Ros- 
toff  and  Wladikowkese  Railway  Company,  Taganrog,  or  in 
default  he  will  have  no  claim  for  demurrage." 

*7.  The  Meredith,  so  soon  as  she  was  repaired,  [615 
proceeded  to  Middlesborough-on-Tees,  and  there  loaded 
from  the  agents  of  the  defendants  900  tons  of  railway  iron 
under  the  farst  charterparty,  and  299J  tons  of  railway  iron 
under  the  second  charterparty. 

8:  The  freights  payable  under  the  two  charterparties  re- 
spectively are  the  sums  sought  to  be  recovered  as  above 
Btated. 

9.  The  Meredith,  so  soon  as  she  was  so  loaded,  proceeded 
on  her  voyage  to  Taganrog,  and  arrived  at  Kertch  on  the 
17th  of  December,  1878. 

10.  Upon  arriving  at  Kertch  the  captain  of  the  Meredith 
found — and  it  was  the  fact — that  the  Sea  of  Azof  was  then 
closed  by  ice ;  that  the  navigation  of  the  port  of  Taganrog 
was  effectually  closed,  and  all  the  buoys,  light-ship,  and 
other  marks  for  navigation  had  been  removed  for  the  winter. 

11.  The  captain  thereupon  proposed  to  discharge  his 
cargo  at  Kertch,  and  made  a  protest  at  that  place,  of  which 
the  following  are  the  material  parts  : 

Protest,  Steamer  Mereditli. 

Arrived  in  Kertch  on  the  17th  of  December,  1878,  with  a  cargo  of  railway  . 
iron  (bars)  consigned  to  the  Rostoff  and  Wladikowkese  Railway  Company,  I 
foand  that  the  Sea  of  Azof  was  closed  by  ice,  and  that  the  navigation  of  the 


port  of  Taganrog,  where  the  ship  had  to  deliver  the  cargo,  was  officially  and  to 

liffht-ship,  and  oth 
gation  of  its  intricate  gulf  were  removed  for  the  winter.     Basing  myself  upon 


all  purposes  closed,  and  all  the  buoys,  light-ship,  and  other  marks  for  the  navi. 


the  charterparty,  and  pointedly  to  tliat  part  of  it  beginning  with  "  Taganrog,  or 
so  near  thereunto  as  she  may  safely  get,''  and  next  to  the  part  of  it  beginning 
with  "  the  act  of  God,"  and  ending  with  "  all  and  every  other  accident,  dangers 
of  the  sea,  rivers,  and  steam  navigation  of  whatsoever  nature  and  kind  soever 
daring  the  said  voyage  always,  excepted,"  I  determined  to  discharge  the  cargo 
at  Kertch  as  the  nearest  port  to  Taganrog,  to  which  the  steamer  could  safely 
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approach,  all  others  being  closed  by  ice,  having  given  proper  notice  of  such  de- 
termination to  the  consignees  of  the  steamer  at  Taganrog,  Messrs.  Berthold, 
Smith  &  Co.,  by  telegram,  dated  from  Kertch  the  18th  of  December. 

Acting  on  the  aforesaid,  I  am  discharging  my  cargo  at  this  port  of  Kertch 
under  protest, *and  at  the  expense  and  risk  of  the  consignees,  or  whom  it  may 
concern,  as  no  documents  for  the  reception  of  the  same  have  l>een  presented. 
Consequntly  I  hereby  solemnly  protest  against  such  receivers  of  said  cargo, 
holding  them  responsible  for  all  detention,  loss  of  time,  extra  expenses,  fines 
of  Custom  House  for  late  presentation  of  documents,  and  whatsoever  other 
charges  to  which  I  may  be  exposed. 

20th  December,  1878. 

12.  On  the  19th  of  December,  1873,  Messrs.  Berthold, 
616]  Smith  *&  Co.,  on  behalf  of  the  defendants,  sent  the 
following  telegram,  which  was  received  by  the  captain  be- 
fore he  nad  commenced  the  discharge  oi  the  cargo:  ''If 
you  discharge  your  steamer  will  be  held  responsible  all 
consequences  infraction  charterparty." 

13.  Kertch  was,  under  the  circumstances,  as  near  to  Ta- 

fmrog  as  the  Meredith  could  get  ('),  so  long  as  the  Sea  of 
zof  was  closed  by  ice,  which,  according  to  the  ordinary 
course  of  weather,  would  have  been  until  the  latter  end  of 
the  month  of  April,  1874. 

14.  As  no  bill  of  lading  for  the  cargo  was  produced  to  the 
captain  of  the  Meredith  at  Kertch,  he,  in  order  to  protect 
the  ship,  landed  the  cargo  at  Kertch,  and  gave  it  into* the 

^  custody  of  the  custom  honse  authorities  there. 

16.  fiy  the  bills  of  lading,  signed  by  the  captain,  the  cargo 
was  made  deliverable  at  the  port  of  Taganrog,  ''all  and 
every  the  dangers  and  accidents  of  the  seas  and  of  naviga- 
tion of  what  nature  or  kind  soever  excepted,  unto  the  Ros- 
toflf  and  Wladikowkese  Railway  Company,  freight  and 
other  conditions  as  per  charterparty. 

"Captain  to  apply  to  MesiJrs.  fierthold.  Smith  &  Co., 
Taganrog:" 

16.  After  a  part  of  the  cargo  had  been  landed,  one  Jean 
Deopik,  a  merchant  at  Kertcn,  claimed  the  cargo  under  a 
power  of  attorney  from  the  RostoflE  and  Wladikowkese 
Railway  Company. 

17.  When  the  whole- cargo  had  been  delivered  to   the 
.custom  house  authorities  at  Kertch,  Jean  Deopik  produced 

to  them  copies  of  the  charterparties  and  bill  of  lading  for 
the  cargo  and  his  power  of  attorney,  and  thereupon  the 
cargo  was  delivered  to  him  by  the  custom  house  authorities, 
without  payment  of  any  freight,  and  notwithstanding  the 
captain's  claim  to  retain  the  cargo  on  behalf  of  the  owner 
of  the  Meredith  until  the  freight  was  paid  ;  and  Jean  Deo- 

Q)  On  the  argument  it  was  agreed  that  the  port  of  Kertch  was  about  thirty  miles 
from  Taganrog. 
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pik  thereapon  gave  to  the  captain  the  following  receipt  for 
the  cargo:  "On  the  power  of  the  charterparty  and  the  bill 
of  lading  passed  to  me  by  the  agents  of  the  Rostoff  and 
Wladikowkese  Railway  Company,  I  hereby  declare  that  I 
have  received  the  cargo  of  the  S.S.  Meredith,  composed  of 
six  thousand  five  hundred  and  seventy -eight  (6,678)  bars  of 
railway  *iron.  This  receipt  to  be  the  only  one  given,  [617 
and  all  others  to  have  no  value. 

"Kertch,  16/27  December,  1873.  Jean  Deopik." 

The  Meredith  sailed  from  Kertch  on  the  29  th  of  Decem- 
b^,  1873. 

19.  The  cargo  was  in  due  course  received  by  the  said  com- 
pany ;  but  the  freight  for  the  same  has  not  been  paid  pur* 
Buant  to  the  said  charterparties  or  either  of  them. 

The  court  is  to  have  power  to  draw  inferences  of  fact. 

The  question  for  the  opinion  of  the  court  is,  whether  un- 
der the  above  circumstances  the  plaintiff  is  to  be  entitled  to 
be  paid  the  chartered  freight,  or  any  and  what  amount  for 
the  carriage  of  the  railway  iron  by  the  Meredith  to  Kertch. 

Nov.  9,  12.  Cohen^  Q.C.  {Beretford  with  him),  for  the 
plaintiff. 

W.  WiUiamSy  Q.C.  {Bbllams  with  him),  for  the  de- 
fendants. 

The  nature  of  the  arguments  sufficiently  appears  from 
the  judgments  of  the  court.  All  the  authorities  cited  are 
noticed  m  the  judgments. 

Cur.  adv.  vvZt. 

July  11.  CocKBURN,  C.  J.:  This  is  an  action  brought  to 
recover  a  sum  due  for  freight  for  the  conveyance  of  a  cargo 
of  iron  bars,  shipped  under  two  charterparties  on  board  the 
plaintiff's  vessel,  the  Meredith,  to  be  carried  from  Middles- 
borough- on-Tees  to  Taganrog  on  the  Sea  of  Azof,  ''or  so 
near  thereto  as  the  ship  could  safely  get."  The  defendants 
were  the  charterers  of  the  vessel.  Sv  the  bills  of  lading, 
signed  by  the  master,  as  well  as  by  the  charterparties,  the 
iron  was  to  be  delivered  at  the  port  of  Taganrog.  It  was 
consigned  to  the  Rostoff  and  Wladikowkese  "Railway  Oom- 
panv,  at  the  latter  place. 

The  cargo  having  been  taken  on  board,  the  Ship  started 
without  delay  on  the  voyage  as  agreed  on  ;  and  arrived  on 
the  17th  of  December  at  Kertch,  a  port  distant  from  Tagan- 
rog about  thirty  miles.  On  arriving  at  Kertch,  the  master 
learned  that  tne  Sea  of  Azof  was  blocked  up  with  ice,  and 
the  navigation  suspended,  the  effect  of  which  was  that  the 
further  conveyance  of  the  cargo  to  its  destination  was  ren- 
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618]  dered  impmcticable  till  the  ensuing  spring,  the  *navi- 
gatioQ  being  usually  closed  till  the  end  of  April.  Belying 
on  the  terms  of  the  charterparty,  which,  as  has  been  stated, 
provided  that  the  ship  should  proceed  to  Taganrog,  ''or  so 
near  thereto  as  she  could  safely  get,"  the  master,  finding 
that  he  could  get  no  nearer  to  Taganrog  than  Kerrch,  con- 
ceived  that  he  was  entitled  to  land  the  cargo  at  the  latter 

filace,  and  proceeded  accordingly  to  discharge  and  land  it. 
n  so  doing,  he  acted  in  direct  defiance  of  the  opposition  of 
the  agents  of  the  charterers  at  Taganrog,  to  whoin  he  had 
notified  what  he  was  about  to  do,  and  who,  having  thus  be- 
come aware  of  it,  gave  him  express  notice  not  to  land  the 
cargo  at  Kertch,  and  that  if  he  d\A  so  he  would  be  held 
liable  under  the  charterparty.  There  being  no  one  to  re- 
ceive the  cargo,  the  master  placed  it  under  the  charge  of  the 
custom  house  authorities.  From  the  latter  it  was  claimed 
by  an  agent  of  the  BostofI  and  Wladikowkese  Bailway 
Gompan3%  the  consignees,  and  on  the  production  of  the 
charterpartiea.  and  bills  of  lading  possession  was  delivered 
to  their  agent  by  the  authorities,  notwithstanding  a  claim 
by  the  master  that  it  should  be  retained  till  his  freight  was 
paid.  Upon  taking  possession,  the  agent  of  the  consignees, 
who  must  be  presumed  to  have  had  full  authority  for  the 
purpose,  delivered  to  the,  master,  no  doubt  by  the  direction 
of  the  authorities,  a  receipt  in  these  terms : 

"On  the  power  of  the  charterparty  and  the  bill  of  lading 
passed  to  me  by  the  agents  of  the  feostoff  and  Wladikow- 
kese Bailway  Company,  I  hereby  declare  that  I  have  re- 
ceive^ the  cargo  of  the  S.S.  Meredith,  composed  of  sik 
thousand  five  hundred  and  seventy-eight  (6,578)  bars  of 
railway  iron.  This  receipt  to  be  the  only  one  given,  and  all 
others  to  have  no  value. 

"Kertch,  15/27  December,  1873." 

Upon  these  facts  I  entirely  concur  in  thinking  that  the 
plaintiff  is  not  entitled  to  recover  the  full  freight.  The 
case  of  SchUizzi  v.  Derry  (*)  established  that  when  a  char- 
terparty speaks  of  a  vessel,  bound  to  a  particular  port,  dis- 
charging ''as  near  as  she  can  get"  to  such  port,  this  must 
be  taken  to  mean  some  place  "within  the  ambit"  of  the 
port ;  and  Kertch  certainly  cannot  be  said  to  be  within  the 
ambit  of  the  port  of  Taganrog. 

I  also  concur  in  thinking  that  the  receipt  given  by  the 
619J  agent  of  *the  consignees  does  not  amount  to  an  ad- 
mission of  the  "right  delivery"  of  the  cargo.     It  amounts 

0)  4  £.  <fc  B.,  878;  24  L.  J.  (Q.B.),  198. 
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to  no  more  than  an  admission  of  the  delivery  of  the  cargo 
at  Kertch,  which  is  not  a  "right  delivery '\oi  it  so  as  to  en- 
title the  owner  to  the  full  freight. 

Bat  it  appears  to  me  that  tlie  acceptance  of  the  cargo  by 
the  consignees,  and  the  receipt  thus  given  by  their  author- 
ized agent,  are  very  material  facts  in  determining  the  fur- 
ther question  with  which  we  have  to  deal,  namely,  whether 
the  plaintiff,  the  shipowner,  is  here  entitled  to  freight  pro 
rata  itineris. 

I  agi*ee  that,  according  to  the  terms  of  an  ordinary  char- 
terparty,  or  bill  of  lading,  the  whole  voyage  for  which  the 
freight  is  agreed  to  be  paid  must  be  accomplished  before 
any  freight  becomes  payable.  And  I  agree  that  the  master 
cannot,  by  wrongfully  stopping  short  of  the  place  of  desti- 
nation, compel  the  owner  of  the  goods  to  take  them,  and 
pay  the  freight  even  for  the  part  of  the  voyage  performed, 
any  more  than  the  charterer,  on  the  other  hand,  can  insist 
on  having  the  cargo  delivered  at  an  intermediate  place,  so 
as  to  deprive  the  shipowner  of  the  opportunity  of  earning 
his  full  freight.  If  he  desires  to  have  his  goods  short  of 
their  original  destination,  unless  some  arrangement  is  come 
to  between  them,  he  must  satisfy  the  shipowner  for  the  en- 
tire freight  as  fixed  by  the  charterparty. 

But,  it  is  obvious,  that,  while  such  is  the  absolute  right  of 
each  of  the  parties  to  the  charter,  this  right  may  be  varied 
or  waived ;  and  that,  while  the  shipowner  may  be  willing  to 
forego  his  right  to  earn  the  entire  freight,  on  being  paid  a 
ratable  part  for  so  much  of  the  voyage  as  has  been  per- 
formed, the  goodsowner,  on  the  other  hand,  may  be  willing 
to  take  the  goods  at  an  intermediate  place,  and  to  waive  the 
conveyance  of  the  goods  to  their  original  destination,  pay- 
ing a  proportionate  part  only  of  the  freight,  all  claim  to  the 
residue  being  abandoned.  And  such  an  arrangement,  in 
substitution  of  the  original  contract,  may  not  only  be  ex- 
press, but  may  also  be  implied  from  the  circumstances  and 
the  conduct  oi  the  parties  ;  as  was  done  in  the  case  of  T?ie 
Sc^lo7nsten{') ;  and  pught  to  be  so  implied  where  justice 
and  equity  require  it. 

Where  such  an  express  arrangement  has  been  come  to,  of 
coarse  no  diflSlculty  exists.  The  case,  in  which  the  question 
whether  such  *an  arrangement  is  tobe  implied  usu-  [620 
ally  arises,  is  where  the  ship  becomes  disabled  by  some 
vis  major ^  and  it  becomes  necessary  to  land  the  cargo  at  an 
intermediate  port,  where  there  are  no  means  of  sending  it 
on,  and  it  is  tnere  taken  possession  of  by  the  owner,  or  sold 

(»)  Law  Ecp.,  1  A.  A  E.,  298. 

18  Eno.  Rep.  12 
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by  the  master  for  the  benefit  of  those  concerned.  Nothing 
could  apparently  be  more  unjast  than  that,  having  had  the 
benefit  of  the  conveyance  of  the  cargo  so  far  on  its  way,  the 
owner,  if  he  has  derived  benefit  from  its  conveyance  so  far, 
should  be  released  from  the  obligation  of  paying  a  propor- 
tionate part  of  the  freight.  No  doubt,  under  such  circum- 
stances, it  becomes  necessary  for  the  master,  if  he  desires  to 
earn  the  freight,  either  to  repair  his  ship,  or  to  procure  an- 
other in  which  to  send  on  the  cargo.  But  it  may  be  that  the 
ship  cannot  be  repaired,  and  that  no  other  ship  can  be  pro- 
cured, or  not  witnout  such  a  delay  as  would  be  fatal  to  the 
goods,  or  to  the  adventure.  Under  these  circumstances  the 
owner  of  the  goods  is  not  bound  to  take  to  them  if  unwilling 
to  do  so.  If  they  are  not  worth  paying  the  freight  upon,  he 
may  refuse  to  accept  them  ;  but  if  he  accept  and  dispose  of 
them,  ought  we  not  to  imply  an  undertaking  on  his  part  to 
pay  for  the  conveyance  of  them  so  far  as  it  has  gone  i 

Such  was  the  View  taken  by  Lord  Mansfield  and  the  Court 
of  King's  Bench,  in  conformity  with  the  rule  laid  down  bv 
the  old  authorities  on  maritime  commercial  law,  in  the  well 
known  case  of  LvJce  v.  Lydei^).  There  a  cargo  of  salt  fish 
having  been  shipped  on  account  of  the  defendant,  a  mer- 
chant in  England,  on  board  the  plaintiffs  ship,  to  be  con- 
veyed from  Newfoundland  to  Lisbon,  the  ship,  when  within 
a  few  days'  sail  of  Lisbon,  had  been  taken  by  a  French  pri- 
vateer, but  had  afterwards  been  recaptured  and  brought  to 
England  ;  whereupon  the  defendant  claimed  and  obtained 

Eossession  of  the  cargo.  An  action  of  assumpsit  having 
een  brought  by  the  owners  of  the  ship  to  recover  freight 
pro  rata^  Lord  Mansfield,  in  an  elaborate  judgment,  after  re- 
ferring to  the  old  authorities  on  maritime  law,  decided  in  fa- 
vor of  the  plaintiffs, — not  upon  any  fiction  of  a  substituted 
contract,  or  of  a  dispensation  of  part  of  the  voyage  originally 
agi-eed  on,  but  on  the  broad  principle  of  maritime  law,  that, 
621]  the  voyage  having  been  *interrupted  without  any 
fault  of  the  shipowner,  the  merchant,  who  has  had  the 
benefit  of  partial  conveyance,  if  he  t{ikes  the  goods,  must 
pay  freight  jpro  rata. 

In  so  holding,  the  Court  of  King's  Bench  appears  to  me. 
I  must  say,  to  have  decided  according  to  justice  and  good 
sense.  » 

In  the  subsequent  case  of  Baillie  v.  Mogdigliani  (*)a  ship 
bound  from  Nevis  to  Bristol  had  been  taken  by  a  Frencn. 
ship  and  condemned  in  a  French  prize  court ;  but  the  sen- 

0)  2  Burr.,  882;    1  W.  BL,  190,  S.  C,        (»)  Park  on  Insurance,  ch.  il,  8th  ed, 
nom.  Liike  v.  Lloifd,  p.  116. 
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tence  of  condemnation  was  afterwards  reversed,  and  restitu- 
tion ordered.  In  the  meantime,  however,  the  ship'and  cargo 
had' been  sold.     The  merchants  received  the  proceeds  and 

J  aid  freight  to  the  master  pro  rata  itineris;  and  the  goods 
aving  been  insured,  they  brought  an  action  against  the  in- 
surers to  recover  the  amount  of  freight  so  paid.  It  was  held 
that  they  could  not  recover ;  but  Lord  Mansfield  said :  "As 
between  the  owners  of  the  ship  and  cargo,  in  case  of  a  total 
loss,  no  freight  is  due ;  but  as  between  them  no  loss  is  total 
where  part  of  the  property  is  saved,  and  the  owner  takes  it 
to  his  own  use.  In  this  case  the  value  of  the  goods  was  re- 
stored in  money,  which  is  the  same  as  the  goods ;  and,  there- 
fore, freight  was  certainly  duejpro  rata  iFineris,^^ 

The  subsequent  case  of  Cook  v.  Jennings  (*)  mi^ht  at  first 
sight  appear  to  conflict  with  the  foregoing  authorities,  inas- 
much as,  the  ship  having  been  wrecked  on  the  voyage,  but 
the  goods  having  been  saved,  the  merchant,  who  haa  taken 

Eossession  of  them,  refused  to  pay  freight,  and  the  action 
aving  been  brought  to  recover  it  pro  rata^  it  was  held  that 
the  action  would  not  lie.  But  the  decision  turned  on  the 
form  of  action.  The  plaintiff  having  sued  on  the  charter- 
party,  which  was  under  seal,  had  declared  in  covenant ;  and 
as  on  reference  to  the  charterparty  it  appeared  that  the 
freight  was  payable  on  the  right  delivery  of  the  cargo  at  the 
port  of  destination,  it  was  held  that  until  this  condition  had 
Deen  complied  with  no  freight  became  payable  under  the 
charter ;  and  that  the  contract  being  under  seal,  no  implied 
assumpsit  could  be  raised.  Lawrence,  J.,  puts  the  case  on 
the  right  ground:  "I  agree,"  he  says,  "with  the  plaintiff's 
counsel,  that  whether  the  contract  be  by  parol  or  under  seal, 
the  operation  *of  the  law  on  it  is  equally  the  same.  [622 
When  a  ship  is  driven  on  shore  it  is  the  duty  of  the  master 
either  to  repair  his  ship  or  to  procure  another,  and  having 

Eerformed  the  voyage  he  is  then  entitled  to  his  freight ;  but 
e  is  not  entitled  to  the  whole  freight  unless  he  perform  the 
whole  voyage,  except  in  cases  where  the  owners  of  the  goods 
prevent  him ;  nor  is  he  entitled  pro  rata  unless  under  a 
new  agreement.  Perhaps  the  subsequent  receipt  of  these 
goods  by  the  defendant  might  have  been  evidence  of  a  new 
contract  between  the  parties ;  but  here  the  plaintiff  has  re- 
sorted to  the  original  agreement,  under  which  the  defendant 
only  engaged  to  pay  in  the  event  of  the  ship's  arrival  at 
Liverpool.  That  event  has  not  happened,  and  therefore  the 
plaintiff  cannot  recover  in  this  form  of  action." 
The  case  of  Hunter  v.  Prinsep  (')  is  also  an  authority 

0)  7  T.  R.,  881.  O  10  East,  878. 
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which,  at  first  sight,  may  appear  to  conflict  with  that  of 
Luke  V.  Lyde  (*).  A  vessel,  bound  from  Honduras  to  Lon- 
don, having  been  captured  and  recaptured,  and  taken  by 
the  recaptors  into  St.  Kitts,  was  there  wrecked,  but  the  cargo 
was  saved.  The  master,  acting  bona  fide  for  the  advantage 
of  all  cohcerned,  but  without  orders  or  authority  from  the 
owner  of  the  cargo,  and  apparently  without  any  necessity 
arising  from  inability  to  forward  the  goods,  having  obtained 
an  order  from  the  Vice- Admiralty  Court  of  the  island,  which 
order  that  court  had  no  power  to  make,  sold  the  cargo.  The 
plaintiff,  the  owner  of  the  cargo,  having  brought  an  action 
for  money  had  and  received  against  the  shipowner  to  recover 
the  amount  of  the  proceeds,  the  defendants  sought  to  set  off 
the  amount  of  freight  pro  rata.  But  Lord  Ellenborough, 
delivering  tlie  judgment  of  the  Court  of  King's  Bench,  held 
that,  inasmuch  as  by  the  terms  of  the  charterparty,  which 
was  under  seal,  the  freight  was  to  be  paid  in  particular 
modes  and  proportions,  "on  a  right  and  true  delivery  of  the 
cargo,"  no  freight  had  become  payable  under  the  charter- 
party  ;  and  that,  as  the  sale  of  the  goods  by  the  master, 
which  had  been  made  without  the  assent  of  the  plaintiff,  and 
without  necessity,  was  unlawful,  and  the  conveyance  of  the 
goods  to  their  destination  had  thus  been  rendered  impos- 
sible by  the  tortious  act  of  the  master,  the  plaintiff,  the 
623J  *freighter,  could  not  be  taken  to  have  dispensed 
with  the  further  conveyance  of  the  goods  according  to  the 
terms  of  the  original  contract. 

It  was  more  difficult  to  deal  with  the  argument  urged  on 
behalf  of  the  defendants,  that,  by  bringing  an  action  to  re- 
cover the  proceeds  of  the  sale,  the  plaintiff  would  receive 
the  equivalent  of  the  goods,  and  therefore,  virtually  the 
goods  themselves,  and  consequently  became  liable  for  the 
pro  rata  freight,  as  much  as  if  he  had  received  possession  of 
the  goods  themselves  on  the  spot.  Nor,  in  my  opinion,  was 
any  satisfactory  answer  given.  It  was  not  enough,  as  it 
seems  to  me,  to  say  that  the  sale  was  tortious  on  the  part  of 
the  master.  By  waiving  the  tort,  and  suing  in  assumpsit 
for  the  proceeds  of  the  sale,  the  plaintiff  became  liable,— 
certainly  in  point  of  justice,  and,  as  it  seems  to  me,  in 
law, — to  the  claim  of  the  defendants  for  partial  freight  by 
way  of  set-off,  just  as  inuch  as  if  he  had  taken  to  the  goods 
themselves  and  sold  them  where  they  were. 

Lord  Ellenborough,  it  is  true,  puts  the  matter  on  such 
a  footing  as  would  render  it  impossible  ever  to  imply  a  dis- 
pensation by  a  freighter  of  performance  of  part  of  a  voyage. 

(»)  2  Burr.,  882. 
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**The  general  property  in  the  goods, '^  he  says,  "is  in  the 
freighter ;  the  snipowner  has  no  right  to  withhold  possession 
from  him  unless  he  has  either  earned  his  freight" — by  which 
the  Chief  Justice  evidently  itaeans  the  entire  freight — "or  is 
going  on  to  earn  it.  If  no  freight  be  earned,  and  he  decline 
proceeding  to  earn  any,  the  freighter  has  a  right  to  the  pos- 
session" O.  It  is  to  be  observed,  however,  that  Lord  Ellen- 
borough  does  not  seem  to  have  had  present  to  his  mind  the 
possibility  of  a  case  in  which  partial  freight  could  be  earned. 
In  the  case  before  him  the  ship  had  been  taken  out  of  her 
course  as  the  result  of  her  capture,  and  had  been  taken  into 
St.  Kitts  by  the  recaptorS.  It  is  difficult  to  see  how  any 
freight  could  have  been  earned.  The  case  of  I/wke  v. 
Lyde  (*)  does  not  seem  to  have  been  dealt  with  by  the  court. 

In  the  later  case  of  Vlierboom  v.  Chapman  {■),  however, 
the  question  oipro  rata  freight  presented  itself  as  the  point 
for  decision,  and  a  similar  judgment  was  given  under  still 
more  striking  *circumstances.  A  cargo  of  rice  having  [624 
been  shipped  at  Batavia  to  be  delivered  at  Rotterdam,  and 
the  ship  having  been  compelled  by  a  hurricane  to  put  into 
the  Mauritius,  the  rice  was  founa  to  have  been  damaged, 
and  to  be  in  a  state  of  rapid  putrefaction,  and  it  was,  there- 
fore, as  a  matter  of  necessity,  sold  by  the  master,  of  course 
without  the-knowledge  of  the  owner,  whom  at  that  distance 
it  was,  under  the  circumstances,  impossible  to  consult.  An 
action  having  been  brought  against  the  shipowner  by  the 
freighters  to  recover  the  proceeds  of  the  sale,  the  defendant, 
though  the  action  was  in  assumpsit,  was  held  not  to  be  en- 
titled to  set  off  the  freight  pro  rata.  I  confess  myself  wholly 
unable  to  follow  the  reasoning  of  the  court.  It  seems  to 
have  been  admitted  that,  as  the  goods  must  otherwise  have 
perished,  the  master  had  authority,  as  agent  of  the  ship- 
pers, to  sell.  Nevertheless,  it  was  held  that  his  thus  dealing 
with  the  goods  as  agent  for  the  freighters,  although  it  might 
amount  to  an  acceptance  of  the  cargo  by  the  latter,  did  not 
operate  on  their  part  as  a  dispensation  of  the  conveyance  of 
the  goods  to  their  destination,  because,  as  the  shipowner 
was  not  in  a  condition  to  carry  it,  it  could  not  be  supposed 
that  the  freighters  would  dispense  with  the  performance. 

Here,  again,  no  notice  is  taken  of  the  case  of  Luke  v. 
Lyde  (*),  in  which,  as  I  have  before  said,  Lord  Mansfield 
and  the  Court  of  King's  Bench  put  the  right  to  recover 
freight  pro  rata^  not  on  any  dispensation  by  the  freighters, 
or  new  contract  in  substitution  for  the  charterparty  or  bill 
of  lading,  but  on  the  principle  of  maritime  commercial  law, 

(1)  10  East,  at  p.  394.  (*)  2  Burr.,  882.  (*)  18  M.  &  W.,  230. 
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that  the  merchant,  if  he  takes  the  goods  short  of  their  desti- 
nation, when  the  shipowner,  without  any  default  on  his 
part,  but  through  the  operation  of  a  ms  major^  is  prevented 
from  carrying  them  on,  is  bound,  having  had  the  oeneiit  of 
their  carnage  so  far,  to  pay  freight  pro  rata. 

The  argument  of  Lord  Ellenborough  that,  where  the  ship- 
owner is  unable  to  forward  the  cargo,  and  so  to  earn  the 
freight,  the  ri^ht  of  the  shipper  to  the  possession  of  it  at 
once  arises  without  any  corresponding  right  in  the  ship- 
owner to  freight  pro  raia^  may  hold  where  the  circum- 
stances give  the  master  no  authority  to  dispose  of  the  goods. 
But  it  obviously  becomes  a  very  different  thing  where,  the 
625]  ship  having  become  disabled,  and  the  goods  Mam- 
aged,  the  duty  is  cast  upon  the  master  to  dispose  of  the 
careo  in  the  interest  of  the  owner  of  it. 

The  legal  position  of  the  master  of  a  vessel,  disabled  from 
carrying  on  the  cargo,  at  an  intermediate  port  may  be  stated 
thus :  n  he  desires  to  earn  the  entire  freight  he  must  cause 
the  ship  to  be  repaired,  or  send  on  the  cargo  in  another 
vessel.  But  if  he  chooses  to  forego  the  freight,  he  is  not 
bound  to  do  either.  The  ship  may  be  not  worth  repairing ; 
the  expense  of  hiring  another  ship  may  be  greater  than  the 
freight  to  be  yarned.  Having  done  his  best  to  protect  the 
goods,  he  may  leave  them  to  be  dealt  with  by  the  owners, 
the  only  consequence  being  that  he  forfeits  the  freight.  But 
it  may  be  that  the  master  has  no  option ;  that  the  ship  is 
incapable  of  being  repaired,  and  that  no  other  can  be  pro- 
cured, while  the  circumstances  are  such  as  to  render  it  cer- 
tain that  it  will  not  be  worth  the  while  of  the  owner  of  the 
goods,  either  owing  to  the  locality  or  the  distance  at  which 
they  are  found,  or  owing  to  their  damaged  condition,  to 
send  out  a  ship  to  bring  them  on;  or  it  may  be  that  the 
goods  are  perisnable,  and  would  become  worthless  by  any 
delay.  Under  such  circumstances,  if  the  goodsowner  can- 
not be  communicated  with,  and  his  instructions  taken, 
within  such  time  as  the  master  can  reasonably  be  expected 
to  wait,  the  latter,  as  the  servant  and  representative  of  the 
shipowner,  has  cast  upon  him  the*  duty  of  acting  for  the 

foodsowner  and  disposing  of  the  cargo  to  the  best  advantage, 
his  obligation  is  tacitly  implied  in  the  charterpartj^  or  bill 
of  lading,  and,  like  every  obligation  to  do  a  thing,  involves 
an  authoritv  from  the  party  to  whose  benefit  the  obligation 
enures  to  do  the  thing  which  is  the  subject-matter  of  the 
obligation.  Where,  therefore,  the  master,  in  disposing  of 
the  cargo,  acts  bona  fide  and  with  reasonable  judgment  and 
discretion,  the  goodsowner  will  be  bound. 
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The  law,  as  thus  laid  down  by  Lord  Stowell  in  the  case  of 
The  OraiUndine  (*),  has  since  been  nniversally  acquiesced  in. 
This  being  so,  the  position  of  Lord  Ellenborough  that,  where 
the  goods  are  not  about  to  be  carried  on,  possession  may  be 
demanded  by  the  freighter^  and  if  the  demand  be  not 

Yielded  to,  will  be  wrongfully  withheld,  appears  inapplica- 
le  to  the  case  of  a  master  so  circumstanced ;  and  that  of 
Parke,  B.,  that  the  shipowner,  not  *being  able  to  [626 
carry  or  send  on  the  goods,  it  cannot  be  supposed  that  the 
shipper  would  waive  the  further  conveyance  of  them,  seems 
equally  so,  where  the  master  is  acting  as  the  agent  of  both 
parties,  and  doing  that  which  is  most  conducive  to  their 
common  advantage.  If  the  master,  under  these  circum- 
stances, becomes,  to  use  the  words  of  Willes,  J.,  in 
Notara  v.  Henderson  (*),  the  '* agent  of  necessity"  of  the 
shipper,  he  becomes  so  as  the  servant  of  the  shipowner,  and 
by  virtue  of  the  original  contract,  which  therefore  must  be 
taken  to  be  still  subsisting,  though  the  goods  cannot  be  car- 
ried on.  If  the  law  thus  casts  on  him  the  duty  of  acting  as 
agent  for  the.shipper,  it  does  not  take  from  him  the  character 
of  agent  for  the  shipowner,  or  the  duty  of.  looking  to  the 
interest  of  the  latter  as  well  as  to  that  of  the  former.  If  he 
becomes  clothed  with  the  character  of  agent  for  the  goods- 
owner,  he  acquires  authority  to  do  what  the  latter,  if  on  the 
spot,  might  do,  namely,  dispense  with  the  further  transport 
of  the  goods. 

It  is,  moreover,  clear  that  cases  may  occur  in  which 
it  would  be  for  the  manifest  advantage  of  the  freighter 
that  the  goods  should  be  sold,  and  the  freight  deducted  ^  as, 
for  instance,  where  the  goods,  being  at  an  intermediate  port, 
are  found  to  have  become  so  damaged  that,  if  carried  on  to 
their  destination,  they  will  be  worthless  when  they  reach  it, 
as  was  the  case  in  Notara  v.  Henderson  (*).  That  case  is  an 
express  authority  for  saying,  that  the  master  may  not  carry 
on  a  damaged  cargo,  for  the  purpose  of  earning  the  freight, 
where  the  necessary  effect  will  be  the  destruction  or  de- 
terioration of  the  goods.  In  such  case,  at  all  events  where 
the  damage  cannot  be  'arrested  at  a  reasonable  expense  of 
time  or  money,  it  becomes  the  duty  of  the  master  to  sell ; 
but  it  is  obviously  only  equitable  that  if  the  master,  as  the 
agent  of  the  shipowner,  is  prevented,  in  the  interest  of  the 
shipper,  from  earning  the  entire  freight  at  the  expense  of  the 
cargo,  the  shipper,  in  consideration  of  the  benefit  he  thus 

0)  8  Rob.  Adm.,  240.  (•)  Law  Rep.,  7  Q.  B.,  at  p.  230. 

(•)  Law  Rep.,  6  Q.  B.,  846 ;  7  Q.  B.,  226. 
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secures,  shall  at  least  pay  the  freight  for  so  much  of  the 
voyage  as  shall  have  been  performed. 

The  cases  on  which  I  have  been  commenting,  if  in  point, 
are  of  course  binding  on  us,  and  can  only  be  reviewea,  as  I 
hope  they  will  be  if  the  occasion  should  arise,  in  a  court  of 
627]  appeal.  But  *they  do  not  go  the  length  of  overruling 
Luke  V.  Ltyde  (*).  All  they  do  is  to  establish  that  where  the 
master  takes  upon  himself  to  sell  the  cargo  without  express 
authority  from  the  shipper,  though  he  may  be  perfectly 
justified  in  so  doing,  as  the  agent  of  the  latter,  by  the  cir- 
cumstances in  which  he  is  placed^  the  shipowner  cannot  re- 
cover the  pro  rata  freight.  They  do  not  touch  the  case  in 
which  the  goods  come  to  the  hands  of  the  owner  short  of 
their  destination,  and  the  owner  has  derived  benefit  from 
their  conveyance  so  far,  which  is  what  has  occurred  in  the 
case  before  us. 

In  deciding  a  question  of  English  law,  foreign  law  is,  of 
course,  of  no  authority.  Nevertheless,  as  in  a  matter  of 
commercial  law  it  is  of  importance  that  the  rules  of  com- 
mercial nations  shall,  as  far  as  possible,  be  the  same,  it  ma^ 
not  be  unimportant  to  see  what  is  the  state  of  the  Conti- 
nental law  on  this  subject.  The  law  will  be  found  in  the 
French  Code  de  Commerce,  Article  296;  in  the  Italian 
Codice  di  Commercio,  at  Article  403 ;  in  the  Spanish  Code, 
Articles  777  and  778 ;  in  the  Code  of  the  Netherlands, 
Article  478 ;  in  the  Prussian  Code,  Articles  1701-6 ;  in  the 
Russian  Code,  Article  747;  in  the  German  Code,  Articles 
632-3.  The  rule  in  all  these  is  the  same,  namely,  that  the 
master  of  a  disabled  ship  is  bound,  if  his  ship  cannot  be  re- 
paired, to  procure,  if  possible,  another  to  carry  on  the 
goods.  If  both  are  impossible,  he  may  then  abandon  the 
goods  to  the  owners,  and  will  be  entitled  to  his  freight  pro 
rata^  or,  as  it  is  termed  in  the  German  law,  the  distance 
freight.  The  German  law  has,  however,  this  qualification, 
that  the  freight  payable  shall  not  exceed  the  value  of  the 
goods. 

In  the  present  instance,  the  charterers  having  had  the 
cargo  brought  from  the  Tees  to  within  thirty  miles  of  Tagan- 
rog, nothing  could  be  more  unjust  than  that  the  shipowner 
should  receive  nothing  for  the  conveyance  of  it  so  far.  And 
the'  principle  of  the  decision  in  Luke  v.  Lyde  (*)  appears  to 
me  distinctly  applicable.  But  besides  this,  when  tne  facts 
are  closely  looked  at,  an  acceptance  of  the  cargo  at  Kertch 
by  the  consignees,  and  a  dispensation  of  the  further  con- 
veyance of  it  may  properly  be  inferred. 

0)  2  Burr.,  882. 
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Being  prevented  by  the  state  of  the  navigation  from  tak* 
ing  *the  cargo  on  to  its  destination,  the  master  was    [628 

I'astified  in  landing  and  warehousing  it  at  Kertch,  provided 
le  thereby  pat  the  charterers  to  no  extra  expense.  He  was 
not  boana  to  wait  with  his  ship,  with  the  iron  on  board,  till 
the  navigation  should  be  open — a  period  of  four  months. 
All  that  could  be  required  of  him  would  be  that  he  should 
bring  on  or  forward  the  cargo  as  soon  as  the  navigation 
should  be  again  open.  In  the  meantime  he  was  at  liberty 
to  seek  other  new  employment  for  his  ship  in  the  interest  of 
his  owner.  The  charterers  could  have  no  right  to  exact 
from  him  a  useless  inactivity  of  several  months ;  nor,  if  this 
be  so,  can  it  make  any  difference  that  the  charterers  in  fact 
objected  to  the  landing  of  the  cargo.  Their  objection  might 
have  made  all  the  difference  if  the  cargo  could  have  been 
brought  on,  but  as  that  was  impossible,  no  prejudice  could 
result  to  them  if  not  called  upon  to  defray  the  extra  ex- 
pense. And  even  if  put  to  such  expense,  they  would 
always  have  had  their  cross  claim  against  the  shipowner  on 
the  freight. 

The  next  important  fact  which  occurs  is,  that,  the  car^o 
having  been  landed,  the  consignees  come  forward  and  claim 
it.  But  they  were  not  entitled  to  have  it  delivered  to  them 
till  it  had  been  brought  to  Taganrog,  unless  it  was  aban- 
doned by  the  master,  or  on  the  navigation  being  again 
opened,  ne  refused  to  bring  it  on  or  to  forward  it;  they 
could  not  insist  upon  delivery  short  of  the  port  of  destina- 
tion without  paying  the  entire  freight,  ei^oept  by  arrange- 
ment with  the  shipowner,  or  the  master  as  his  agent. 
Without  paying  the  entire  freight,  or  coming  to  such  an  ar- 
rangement, the  consignees  must  have  waited  four  months 
for  the  iron  rails,  which,  being  wanted  for  the  construction 
of  a  railway,  it  was  important  to  them  to  obtain  without  any 
delay. 

When,  under  these  circumstances,  I  find  the  consignees 
asking  for  the  cargo,  and  the  master  compelled  to  give  them 
possession  of  it,  I  cannot  suppose  that  the  master  intended 
to  forego,  on  the  part  of  his  owner,  his  claim  to  freight ;  or 
that  the  consignees,  in  accepting  the  iron  at  Kertch,  intended 
to  claim  it,  or  understood  that  they  were  receiving  it  free 
from  all  claim  of  freight.  The  master  might  be  glad  to  be 
relieved  from  all  further  difficulty  as  to  forwarding  the 
iron  ;  the  consignees  would  be  gjad  to  have  i)resent  posses- 
sion, so  that  they  might  send  it  by  land  carriage  to  Tagan- 
rog, *in8tead  of  waiting  for  months  to  receive  it  by  [629 
sea.  The  question  of  amount  of  freight  payable — whether 
18  Eng.  Eep.  13 
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the  whole  or  part — they  left  to  be  settled  between  ship- 
owner and  charterers  in  England.  The  master  evidently 
thought  he  had  earned  the  entire  freight,  for  he  believed 
that,  having  brought  the  car^o  ^'as  near  as  the  ship  could 
get"  to  the  port  of  destination,  he  had  done  all  he  was 
bound  by  the  charterparty  to  do.  It  is  true  that  in  landing 
the  cargo  under  this  mistaken  impression  the  master  had 
no  intention  of  taking  it  on  to  Taganrog ;  but  it  appears 
that  while  he  was  in  the  course  of  landing  the  iron  at  feertch 
the  consignees  applied  for  it,  and  it  was  delivered  up  to 
them,  they  giving  a  receipt  for  it,  the  master,  on  the  other 
hand,  insisting  on  payment  of  his  freight.  It  seems  to  mo 
that,  under  these  circumstances,  the  consignees,  who  had  no 
right  to  have  the  iron  carried  on  to  Taganrog  till  the  nav- 
igation was  again  open,  must  be  taken  to  have  accepted 
it  subject  to  the  claim  for  freight  pro  rata.  It  is  clear  thafi 
the  master  had  no  intention  oi  giving  up  the  cargo  without 
receiving  his  freight,  for  he  protested  against  its  being  given 
lip  to  the  consignees  by  the  authorities  without  the  freight 
being  paid.  And,  inasmuch  as  the  consignees  could  not 
claim  to  have  the  cargo  brought  on  to  Taganrog  till  the 
navigation  should  be  open,  it  is  by  no  means  certain  that,  if 
the  cargo  had  not  been  delivered  over  to  the  consignees,  the 
shipowner,  on  learning  what  had  occurred,  would  not,  in 
ord^r  strictly  to  fulfil  the  terms  of  the  charter  and  prevent 
all  question  as  to  the  payment  of  the  entire  freight,  have  . 
provided  a  vessel  to  talke  the  iron  on  when  the  navigation 
was  reopened.  And  this  would  have  been  the  more  likely 
to  happen,  if  the  consignees,  instead  of  demanding  present 
delivery  of  the  iron,  had  protested  against  its  being  left  at 
Kertch,  and  had  insisted  on  its  being  brought  on  to  Tagan- 
rog when  the  navigation  should  admit  of  it.  It  is  highly 
probable  that  the  plaintiff  would  then  have  availed  himself 
of  the  intervening  period,  and  would  have  made  his  arrange- 
ments for  bringing  on  the  cargo.  Of  this  tempus  pcsnitenticB 
he  was,  as  it  seems  to  me,  prematurely  and  unduly  deprived 
by  the  act  of  the  consignees,  in  obtaining  the  possession  of 
the  iron  from  the  custom  house  authorities. 
630]  *It  must  be  borne  in  mind  as  a  material  fact  in  this 
case,  and  one  which  distinguishes  it  from  the  cases  of  Hunter 
V.  Prinsep  (*)  and  Ylierboom  v.  Chapman  ("),  that  the  mas- 
ter did  nothing  in  the  way  of  disposing  of  the  cargo,  or  of 
abandoning  it,  so  as  to  give  up  his  lien  on  it  for  the  freight. 
The  cargo  was  given  np  to  the  consignees  by  the  custom 
)iouse  authorities,  against  the  will  of  the  master  and  not- 

(»)  10  East,  878.  («)  13  M.  <b  "W.»  230, 
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withstanding  his  protest..  The  consignees  could  therefore, 
as  it  seems  to  me,  only  take  possession  subject  to  the  rights 
of  the  captain  and  his  owner,  one  of  these  rights  being,  un- 
less clearly  abandoned,  that  of  forwarding  the  cargo  when 
the  time  came,  and  so  earning  the  entire  freight.  Here, 
again,  it  is  bv  no  means  certain  that,  if  the  lien  for  freight 
claimed  by  the  master  had  not  been  disregarded  and  the 
careo  handed  over  to  the  consignees,  the  owner  would  not 
in  due  time  have  sent  it  on  to  its  destination. 

Under  these  circumstances  the  case  of  I/ake  v.  Lyde  (*), 
which,  ^8  far  as  I  am  aware,  has  never  been  overruled,  and 
which  is  binding  upon  us,  appears  to  me  to  apply.  In  my 
opinion,  though  the  charterers'  agents  protested  against 
the  landing  of  the  cargo,  yet  the  consignees,  who  as  to 
the  receipt  of  the  cargo  must  be  treated  as  the  agents  of 
the  charterers,  must  be  taken  to  have  dispensed  with  the 
conveyance  of  the  iron  between  Kertch  and  Taganrog,  and 
to  have  accepted  it  subject  to  the  right  of  the  shipowner 
to  freight  for  so  much  of  the  voyage  as  had  been  per- 
formed. I  think,  therefore,  that  to  that  extent  our  judg- 
ment should  be  for  the  plaintiff.  But  my  learned  brothers 
think  otherwise,  and  judgment  must  therefore  be  entered 
for  the  defendants. 

The  judgment  of  Mellor  and  Quain,  JJ.,  was  delivered  by 

QuAiN,  J.:  It  is  unnecessary  to  recapitulate  the  facts  of 
the  special  case,  which  have  been  fully  stated  by  the  Lord 
Chiei  Justice. 

Under  the  circumstances  the  plaintiff  contends, — first, 
that  he  is  entitled  to  be  paid  full  freight  as  on  a  perform- 
ance of  the  whole  voyage,  or  if  not  full  freight,  that  he  is 
entitled  to  be  paid  'Qro  raia  iteneris  up  to  Kertch. 

*In  the  first  place,  we  think  that  the  master  was    [631 

Suite  mistaken  in  supposing  that  a  delivery  at  Kertch  was  a 
elivery  so  near  to  laganrog  as  he  could  safely  get.  Ac- 
cording to  the  judgment  of  this  court  in  Sohilizzi  v.  Derryi^) 
the  meaning  of  those  words  is,  that  the  ship  must  get  within 
the  ambit  of  the  port,  although  she  may  not  be  able  to  enter 
it.  There  is  no  pretence  for  saying  that  Kertch  is  within  the 
ambit  of  the  port  of  Taganrog. 

It  was  next  contendea  that  the  full  freight  was  due,  as  the 
condition  of  the  charterparty,  on  the  performance  of  which 
it  was  made  payable,  liad  been  complied  with.  By  the 
terms  of  the  charterparty  the  freight  was  to  be  paid,  one 
third   on  signing  the  bills  of  lading,  and  the  balance  in 

(»)  2  Burr.,  882.  (•)  4  E.  A  B.,  878 ;  24  L.  J.  (Q.B.),  J98. 
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cash  in  London  against  certificate  of  right  delivery  of. the 
cargo. 

It  was  argued  that  this  receipt  given  by  the  consignees' 
agents^  and  set  out  in  paragraph  17  of  the  case,  was  such 
a  certificate.  But  we  are  of  opinion,  assuming  that  the 
consignees  or  their  agents  were  the  proper  persons  to  give 
the  certificate  required  by  the  charterparty,  tnat  the  receipt 
is  not  a  certificate  of  right  delivery  of  the  cargo  within 
the  terms  of  the  charterparty,  especially  as  against  the 
present  defendants,  the  charterers,  who  expressly  protested 
against  the  discharge  of  the  cargo  at  Kertch.  It  is  merely 
an  acknowledgment  of  having  received  the  cargo,  and  is 
not  the  certificate  of  right  delivery  required  by  the  char- 
terparty. 

It  was  further  contended  for  the  plaintiff  that,  as  the  con- 
signees had  taken  possession  of  the  cargo  at  Kertch,  as 
described  in  paragraph  17,  the  whole  freight  was  payable. 

The  case  of  London  <fe  North  Western  By.  Co,  v.  Bart- 
lett(^)  was  cited  in  support  of  this  proposition.  In  that  case 
it  was  held  that  the  carrier  of  goods  consigned  to  a  particu- 
lar place  may  deliver  them  at  any  other  place  than  the  con- 
signee and  the  carrier  may  agree  upon,  and  that  in  such  case 
the  carrier  would  be  entitled  to  his  full  freight.  So  also  in 
the  case  of  Cork  J>istilleries  Co.  v.  Great  SotUhern  &  West- 
ern By.  Co.  (•),  it  was  held  by  the  House  of  Lords  that 
where  goods  are  delivered  to  a  carrier  to  be  carried  to 
632]  a  certain  person  at  a  certain  place,  the  consignees 
may  demand  the  goods  of  the  carrier  at  another  place,  and 
the  carrier  will  be  justified  in  delivering  the  goods  on  pay- 
ment of  the  full  freight. 

But  in  these  cases  the  carrier  was  ready  and  willing  to 
carry  the  goods  to  their  destination  and  earn  his  full  freight ; 
and  refrained  from  doing  so  at  the  express  request  of  the 
consignees.  In  the  present  case,  on  the  contrary,  the  master 
discharged  the  cargo  at  Kertch  without  any  request  from  the 
consignees,  and  against  the  express  protest  of  the  charter- 
ers, and  refused  to  carry  it  further  to  its  port  of  destination ; 
and  it  was  not  till  after  this  refusal,  and  when  the  goods 
may  be  said  to  have  been  abandoned  by  the  master,  that  the 
consignees  took  possession  of  them  as  holders  of  the  bills 
of  ladinj^. 

We  think,  therefore,  that  the  cases  cited  have  no  applica- 
tion to  the  present  case.  It  is  said,  in  paragraph  19  of  the 
case,  that  the  cargo  was  "in  due  course"  received  by  the 
railway  company.     But  we  cannot  construe  the  language 

0)  7  S.  «k  N.,  400;  81  L.  J.  (Ex),  92.  (•)  Law  Rep.,  7  R  L.,  269. 
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as  intended  to  contradict  or  qualify  the  expiess-etatement  in     * 
paragraph  17,  describing  the  manner  in  which  thei»cargo  was 
received  by  the  company. 

It  remains  to  consider  the  question  whether  the' jflainiiflE 
is  entitled  to  freight  pro  raid  iteneris^  having  carried  the^ 
goods  to  Kertch.     Claims  of  this  kind  Usually  arise  in  cas^  >  . 
of  disabled  ships  unable  by  the  accidents  of  the  seas  Ur/.l- 
complete  their  voyage;  and  we  are  not  aware  of  any  case*  •\. 
like  the  present,  where  the  claim  has  arisen  from  the  de- 
fault of  the  master  in  refusing  to  proceed  to  his  port  of  des- 
tination. 

The  rule  on  this  subject  was  laid  down  by  Dr.  Lushington 
in  the  case  of  The  Soblomsten  (*)  as  follows :  "To  justify  a 
claim  for  pro  rata  freight,  there  must  be  a  voluntary  accept- 
ance of  the  goods  by  their  owner  at  an  intermediate  port,  in 
such  a  mode  as  to  raise  a  fair  inference  that  the  further  car- 
riage was  intentionally  dispensed  with."  And  the  learned 
judge  cites  the  case  of  Vlierboom  v.  Chapman  ("),  from  the 
judgment  in  which  case  the  rule  is  extracted  in  the  words 
above  quoted. 

This  case  is  founded  on  the  earlier  case  of  Hunter  v. 
Prinsep{*).  In  that  case  Lord  Ellenborough  says  that  the 
shipowner  Bas  *no  right  to  any  freight  unless  the  [633 
goods  are  forwarded  to  their  destination,  "unless  the  for- 
warding them  be  dispensed  with,  or  unless  there  be  some 
new  bargain  upon  this  subject.  If  the  shipowner  will  not 
forward  them,  the  freighter  is  entitled  to  them  without  pay- 
ing anything. . .  ."  He  continues:  "The  general  property 
in  the  goods  is  in  the  freighter ;  the  shipowner  has  no  right 
to  withhold  possession  from  him,  unless  he  has  either  earned 
his  freight  or  is  going  on  to  earn  it.^'  Applying  these 
principles  to  the  facts  of  the  case  before  us,  we  feel  bound 
to  decide  that  in  this  case  the  claim  for  freight  pro  rata  can- 
not be  supported.  This  action  is  against  tne  charterers  on 
the  charterparty,  and  so  far  from  their  having  voluntarily 
accepted  the  goods  at  Kertch  and  dispensed  with  the  further 
carriage  of  the  goods  to  their  port  of  destination,  they  gave 
the  master  express  notice  on  the  19th  of  December,  and  be- 
fore he  had  commenced  to  discharge  the  cargo  .(paragraph 
12),  that  if  he  discharged  the  cargo  at  Kertch,  that  is  to 
say,  left  it  at  Kertch  without  any  intention  of  carrying  it 
further,  he  would  be  held  responsible  for  an  infraction  of 
the  charterparty.  It  is  impossible,  therefore,  as  against  the 
present  defendants,  to  infer  that  they  dispensed  with  the 

(«)  Law  Rep.,  1  A.  A  E.,  at  p.  297.  («)  18  M.  A  W.,  at  p.  288. 

(»)  10  East,  878,  894. 
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further  carpMijgfe*'0?  the  goods  to  Taganrog.  The  case,  as  far 
as  the  pr&ejbut  defendants  are  concerned,  is  like  Liddard  v. 
iyopcfi-.v^^'^yrliere  a  similar  notice  was  given  by  the  owners  of 
thB^cafgcf,  and  it  was  held  that  no  new  contract  to  pay  freight 
^jlfrb'fata  could  be  presumed  against  the  merchant. 
,  •J*X**But  assuming  thai  the  defendants  would  be  bound  in  this 
Aw^**action  by  a  voluntary  acceptance  of  the  goods  by  the  con- 
./'  *  signees  at  an  intermediate  port,  and  a  dispensation  by  them 
of  the  further  carriage  (a  point  about  which  we  entertain 
considerable  doubt,  Especially  after  the  protest  of  the  de- 
fendant's agents),  we  are  of  opinion  that  there  has  been  no 
such  acceptance  in  this  case.  In  fact,  the  present  case  is 
one  in  which  the  master,  by  an  unfortunate  mistake,  has 
left  the  goods  at  an  intermediate  port,  and  refused  to  carry 
them  on  to  their  port  of  destination,  and  it  was  not  till  after 
such  refusal  that  the  agent  of  the  consignees  took  posses- 
sion of  them  as  holders  of  the  bills  of  lading.  They  had 
no  other  course  to  pursue  if  they  wished  to  preserve  their 
634]  own  property.  *It  is  said,  however,  that  the  master 
claimed  a  lien  on  the  cargo  for  freight,  and  protested  against 
the  agent  of  the  consignees  taking  possession,  and  that  b^ 
reason  of  the  consignees  so  taking  possession  he  and  his 
owners  were  prevented  from  sending  a  ship  and  carrying  on 
the  cargo  at  the  opening  of  the  navigation.  But  the  mas- 
*  ter  had  no  lien  for  freight :  for  he  had  neither  earned  any 
freight  nor  was  he  going  on  to  earn  it ;  and  he  having  de- 
clared that  he  discharged  the  cargo  at  Kertch  and  did  not 
intend  to  carry  it  further,  the  parties  had  a  right  to  take 
him  at  his  word  and  act  on  that  declaration,  and  treat  it  as 
a  breach  of  the  charterparty,  and  to  takd  possession  of  the 
cargo  which  the  master  had  so  abandoned.  (See  on  this 
last  point  the  Dantibe  Bailwap  Co,  v.  Xenos{*)^  Frost  v. 
Knight (^)^  and  the  cases  there  cited.) 

The  case  therefore  seems  to  come  within  the  third  rule 
laid  down  by  Dr.  Lushington  in  the  case  of  The  Soblom- 
sten  (*),  namely^  that  no  freight  is  payable,  if  the  owner  of 
cargo  against  his  will  is  compelled  to  take  the  cargo  at  an 
intermediate  port. 

It  seems  to  us  that  the  duty  of  the  master  was  plain,  in 
the  absence  of  any  fresh  arrangement  between  the  parties, 
either  to  wait  at  Kertch  till  the  navigation  was  open  and 
then  proceed  on  his  voyage,  or  to  land  and  warehouse  the 

-<»)  10  East,  626.  (»)  Law  Rep.,  7  Ex.,  111. 

(•)  1 1  C.  B.  (N.S.).  162 ;  13  C.  B.  (N.S.),        (*)  Law  Rep.,  1  A.  <fc  E.,  at  p.  297. 
825;  81  L.  J.  (C.P.),  84,284. 


Vol  L]  QUEEN'S  BENCH  DIVISION.  108 

Metcalfe  v.  Britannia  Ironworks  Company.  1876 

goods  at  Kertch,  and  return  and  take  them  on  by  his  own 
or  another  ship  when  the  navigation  was  open. 

For  these  reasons  we  are  of  opinion  that  the  plaintiff  is 
not  entitled  to  recover  any  freight  in  this  case,  and  that  our 
judgment  must  be  for  the  defendants. 

We  may  observe,  in  conclusion,  that  the  special  case  be- 
fore us  gives  no  information  as  to  what  ultimately  became 
of  the  cargo  of  the  Meredith.  We  are  not  told  if  it  was 
ever  forwarded  to  Taganrog  either  by  the  charterers  or  the  . 
consignees,  nor  how  the  transaction  has  been  arranged,  if 
it  ever  has  been  arranged,  between  the  parties.  We  are 
therefore  entirely  ignorant  whether  in  the  result  the  present 
defendants,  the  freighters,  ever  derived  any  benefit  or  ad- 
vantage whatever  from  the  carriage  of  the  cargo  to  Kertch. 
We  cannot  infer  necessarily  that  they  must  have  done  so, 
for  many  cases  are  conceivable  in  which  the  leaving  the 
*cargo  at  an  intermediate  port  might  be  of  no  benefit,  [635 
but,  on  the  contrary,  cause  a  serious  loss  to  the  freighters. 

In  the  jurisprudence  of  France  and  Germany  the  claim 
for  freight  pro  rata  itineris  is  not  based  on  any  such  tech- 
nical ground  as  a  new  contract  to  be  inferred  from  a  volun- 
tary acceptance  of  the  goods  in  such  a  way  as  to  amount  to 
a  dispen^tion  of  their  further,  carriage,  but  seems  to  be 
founded  merely  on  the  equity  and  reasonableness  .of  the 
thing,  that  the  shipowner  who  has  carried  the  goods  a  part 
of  the  way,  of  which  the  freighter  has  had  the  benefit, 
should  be  proportionately  indemnified  :  bee  Code  de  Com- 
merce, Article  294-296,  and  Valin's  Commentary  on  the 
Ordonnance  de  la  Marine,  Liv.  iii.  Tit  iii.  Art.  9.  The  Ger- 
man Code,  Article  633,  expressly  provides  that  in  calculat- 
ing the  amount  of  that  indemnity  the  question  is  not  one  of 
distance  merely,  but  that  the  circumstances  of  the  case  on 
both  sides  in  relation  to  the  performed  and  unperformed 
part  of  the  journey,  including  the  value  of  the  goods  at  the 
intermediate  port,  must  be  taken  into  consideration :  Ger- 
man Commercial  Code,  Articles  632,  633,  and  Makower's 
Commentary  on  the  German  Code,  note  123. 

Had  it  appeared  from  the  case  before  us  that  the  defen- 
dants in  the  present  case,  notwithstanding  the  master's 
failure  to  complete  his, contract,  had  in  the  result  derived 
benefit  and  advantage  from  the  carriage  of  the  cargo  to 
Kertch,  either  in  the  price  received  for  the  goods  or  other- 
wise, a  question  might  have  arisen  whether  we  might  not 
now  be  called  upon  to  administer  in  favor  of  a  shipowner 
who  had  carried  the  cargo  to  within  thirty  miles  of  its  des- 
tination, and  of  which  part  performance  the  defendants 
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had  the  benefit,  some. of  that  "larger  equity"  alluded  to 
bj  Lord  Tenterden  as  exercised  by  Courts  of  Admiralty  in 
similar  cases ;  Abbott  on  Shipping,  11th  ed.,  1867,  pp.  402-3. 
Lord  Tenterden  cites  with  approbation  the  judgment  of  Sir 
William  Scott  in  the  case  or  The  Friends  ( ),  in  which  that 
learned  judge  says:  "This  court  sits  no  more  than  courts 
of  common  law  do  to  make  contracts  between  parties,  but, 
as  a  court  exercising  an  equitable  jurisdiction,  it  considers 
itself  bound  to  provide  as  well  as  it  can  for  that  relation  of 
interests  which  has  unexpectedly  taken  place  under  a  state 
636]  of  *facts  out  of  the  contemplation  of  the  contract- 
ing parties  in  the  course  of  the  transaction."  Sir  R.  Phil- 
.  limore,  in  the  case  of  The  TewLonia{^\  after  citing  this 
judgment,  adds  that  this  jurisdiction  is  not  confined  to  prize 
cases,  but  that  it  is  a  part  of  the  geneml  power  which  the 
court  always  possessed.         • 

However,  as  the  point  to  which  we  have  last  adverted  is 
not  expressly  raised  by  the  case,  we  give  no  opinion  on  the 
subject. 

Judgment  for  the  defendants. 

Solicitors  for  plaintiff :  (7.  (7.  Ellis  &  Co. 
Solicitors  for  defendants :  Hollams^  Son  &  Coward. 

0)  Edw.  Ad.  Rep.,  at  pp.  247^8.  (')  Law  Rep.,  8  A.  <fc  E.,  at  p.  421. 


[1  QaeeD*8  Bench  Division,  669.] 

Feb.  10;  May  2,  1876. 

[IN  THE  COURT  OF  APPEAL.] 

669]  *PoLAK  and  Another  v.  Everett. 

Prindpal  and  Surefy — Interference  with  rights  of  Surely — Dincharge, 

N.  was  indebted  to  the  plaintiffs,  and  by  deed  agreed,  first,  to  pay  them  £3,400 
on  the  16th  of  February.  1874 ;  secondly,  within  a  certain  time  after  the  allotment 
of  shares  in  a  company  to  which  he  was  about  to  assign  his  business,  to  transfer  to 
them  shares  in  it  to  the  nominal  value  of  £6,000,  and  redeem  them  at  par  within 
twelve  months  from  the  Ist  of  January,  1874;  and,  fourthly,  it  was  agreed  between 
him  and  the  plaintiffs  that  the  book  debts  due  to  him,  to  the  nominal  amount  of 
£8,000,  should  be  collected  and  one-half  paid  to  the  plaintiffs,  to  be  applied  towards 
redemption  of  the  shares,  and  when  they  had  received  a  sum  equal  to,  or  a  multiple 
of,  the  amount  of  a  share,  they  were  to  deliver  to  him  shares  at  par  equivalent  to  the 
amount  so  received.  The  defendant  guaranteed  the  performance  of  this  agreement 
by  N.  so  far  as  concerned  the  redemption  of  the  shares  of  the  value  of  £6.000.  Sub- 
sequently an  arrangement  was  made  between  the  plaintiffs  and  N.,  by  which,  for  an 
equivalent  in  shares  and  cash,  they  released  to  him  their  interest  in  the  book  debts, 
that  he  might  dispose  of  them  to  the  company.  The  defendant  having  been  sued  on 
his  guarantee  for  a  deficiency  of  £2,250  in  the  amount  of  shares: 

Held,  that  the  new  an'an^ement  was  such  a  variation  of  the  rights  of  the  defendant 
as  surety  as  to  discharge  him. 
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Declaration  on  a  guarantee,  by  which  the  defendant 
gaaranteed  the  performance  of  an  agreement  made  by  one 
Nazarkiewich  with  the  plaintiffs. 

The  defendant  pleaded,  on  equitable  grounds,  two  pleas, 
to  the  effect  that  after  the  date  of  the  guarantee  the  plain- 
tiffS)  without  the  defendant's  knowledge  or  consent,  made 
another  agreement  *with  Nazarkiewich,  by  which  [670 
the  terms  of  the  previous  agreement  were  materially  varied, 
and  the  defendant  thereby  released. 

Joinder  in  issue. 

At  the  trial,  before  Denman,  J.,  at  the  Middlesex  Michael- 
mas sittings,  1875,  it  appeared  that,  on  the  20th  of  Decem- 
ber, 1873,  a  deed  was  made  between  the  plaintiffs  and  one 
Nazarkiewich,  in  which  it  was  recited  that  Nazarkiewich 
was  indebted  to  them  in  the  sum  of  £3,400,  including 
^^ interest,  and  that  he  had  arranged  to  dispose  of  his  busi- 
ness to  a  company  about  to  be  formed  under  the  title  of 
"E.  Nazarkiewich  &  Co.,"  and  that  the  £3,400  should  be 
liquidated  in  manner  following.  The  agreement  then  stipu- 
lated, first,  that  Nazarkiewich  should  pay  the  £3,400  on  or 
before  the  15th  of  February,  1874,  and  that  upon  such  pay- 
ment the  plaintiffs  should  transfer  to  him  certain  securities 
which  they  held;  secondly,  that  he  should,  within  three 
days  after  the  first  allotment  of  shares  in  the  company 
should  have  been  made,  transfer  to  the  plaintiffs  shares  to 
the  nominal  value  of  £6,000,  and  that  ne  should  redeem 
such  shares  at  par  within  twelve  months  from  the  1st  of 
January,  1874 ;  thirdly,  the  £6,000,  or  the  part  unpaid,  was 
to  bear  interest  at  £6  per  cent,  from  the  1st  of  January, 
1874,  credit  to  be  given  by  the  plaintiffs  on  any  dividends 
received  from  the  shares ;  fourthly,  that  the  book  debts  of 
Nazarkiewich,  to  the  nominal  amount  of  £8,000,  should  be 
collected  by  M.  Visp6,  and  should  be  divided,  as  collected, 
equally  between  the  plaintiffs  and  Messrs.  Tampier  Frdres, 
and  the  amount  so  paid  to  the  plaintiffs  should  be  applied 
towards  redemption  of  the  shares  in  the  intended  company, 
and  whenever  a  sum  equal  to  £250,  or  any  multiple  of  £250, 
the  amount  into  which  the  shares  of  the  company  were  di- 
vided, should  have  been  received  by  the  plaintiffs,  they 
should  redeliver  to  Nazarkiewich  a  number  of  shares  taken 
at  par  value,  equivalent  to  the  £250,  or  multiple  of  £260, 
received  by  them. 

Upon  the  same  day  the  defendant  gave  the  plaintiffs  the 
following  guarantee : — 

*' To  Messrs.  Polak  Brothers, — In  consideration  of  your 
having  signed  an  agreement,  dated  this  20th  of  December, 
18  Eng.  Rep.  14 
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1873,  made  between  J.  M.  Polak  and  J.  Polak  and  E. 
Nazarkiewich,  1  hereby  guarantee  the  fulfilment  by  the  said 
E.  Nazarkiewich  of  the  provisions  of  such  agreement,  so  far 
671]  only  as  concerns  the  full  *redemption  of  the  shares, 
&c.,  therein  mentioned  of  the  value  of  £6,000,  on  or  before 
January  1,  1876." 

After  the  date  of  this  guarantee  the  business  of  Nazarkie- 
wich was  formed  into  a  company  and  shares  were  allotted, 
but  he  did  not  perform  his  agreement  to  transfer  to  the 

Jlaintiffs  shares  to  the  amount  of  £6,000.  0n  the  1st  of 
uly,  1874,  an  arrangement  was  made  between  the  plaintiffs 
and  Nazarkiewich  under  which  he  handed  to  them  thirteen 
paid-up  shares  in  the  company,  representing  £3,760,  also 
four  acceptances  by  the  new  company  for  £260  each,  and 
£190  in  cash,  and  t|ie  plaintiffs  signed  a  receipt  as  follows, 
embodying  the  terms  of  the  arrangement : — 

"Received  of  Mr.  E.  M.  Nazarkiewich  thirteen  fully 
paid-up  shares  of  £260  each''  (enumerating  the  securities 
received). 

"And  also  £190  in  cash  collected  by  M.  Vispe,  the  whole 
amounting  to  £4,940,  being  in  part  discharge  oi  our  claim  of 
£6,000;  and,  provided  the  above  bills  are  paid  at  maturity, 
we  agree  to  release  our  charge  or  interest  in  the  book  debts 
of  Mr.  Nazarkiewich." 

On  the  7th  of  July  Nazarkiewich  sold  the  book  debts  of 
which  he  had  thus  obtained  possession  to  E.  Nazarkiewich 
&  Co.,  Limited,  the  company  to  which  he  had  transferred 
his  business.  The  defenaant  did  not  agree  to  these  transac- 
tions with  regard  to  the  book  debts,  but  it  appeared  that  he 
was  a  shareholder  in  and  chairman  of  the  company,  and 
was  present  at  meetings  when  the  purchase  of  the  book 
debts  was  arranged.  On  the  29th  of  December,  1874, 
the  defendant  was  required,  under  his  guarantee,  to  make 
good  a  deficiency  to  the  amount  of  £2,260  in  the  shares  which 
Nazarkiewich  had  agreed  to  deliver,  the  plaintiffs  giving 
credit  for  £1,260  received  from  the  book  debts.  He  dis- 
claimed liability,  and  the  present  action  was  commenced. 

A  verdict  was  directed  tor  the  plaintiffs  for  the  amount 
claimed,  with  leave  to  move  to  enter  judgment  for  the  de- 
fendant on  the  pleas,  the  court  to  have  power  to  draw  infer- 
ences of  fact. 

Notice  of  motion  having  been  given  accordingly, 

Mclntyre^  Q.C.,  and  /.  (7.  MatheWy  in  support  of  the  mo- 
tion, were  stooped. 

PhiWricJCy  Q.C.,  and  R.  E.  Webster y  showed  cause:    The 
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*plaintiflFs  were  entitled  to  the  verdict.  It  is  true  [672 
that  a  moiety  of  the  book-debts  was  security  for  the  redemp- 
tion of  the  £6,000  shares,  but  even  if  the  book  debts  had 
realized  20^.  in  the  pound,  they  would  not  have  covered  the 
whole  liability.  If  there  is  a  suretyship  for  £5,000,  with 
a  collateral  security  for  £2,000  which  the  creditor  sells  with- 
out the  consent  of  the  surety,  the  surety  is  not  discharged. 
He  can  sav  you  have  improperly  dealt  with  the  security, 
which  ought  to  stand  for  £2,000,  but  he  cannot  say  that  he 
is  released  from  liability  to  the  whole  £5,000.  Here  the 
nominal  amount  of  the  debts  was  only  £8,000,  but  a  large 
proportion  were  classed  as  bad,  and  the  price  agreed  to  be 
paid  for  all  of  them  by  the  company  was  only  £4,000.  In 
WuJff  V.  Jay{^\  where  the  creditors  had  a  mortgage  of  the 
debtor's  lease,  plant,  and  fixtures,  which  was  not  registered 
under  the  Bills  of  Sale  Act,  but  theV  allowed  the  debtor  to 
remain  in  possession  and  thereby  lost  the  security,  it  was 
held  that  the  surety  was  discharged,  but  only  to  the  amount 
the  goods  were  worth.  So  here  the  surety  cannot  be  entitled 
to  more  than  the  full  benefit  of  the  security  for  £4,000,  leav- 
ing £2,000  recoverable  against  him. 

[Blackburn,  J.:  That  was  a  case  of  laches.  There  is  a 
great  distinction  between  a  negligent  act  injuring  the  surety 
and  an  intentional  act  which  injures  him.] 

The  reason  why  the  surety  is  discharged  by  any  variation 
of  the  terms  of  the  agreement  with  the  principal  debtor  is 
because  he  is  prejudiced  thereby.  But  here,  the  defendant 
had  the  same  benefit  which  he  would  have  had  under  the 
original  contract,  the  full  collection  of  a  moiety  of  the  book 
debts,  and  his  equitable  right  to  have  recourse  to  the  collat- 
eral security  is  not  injured. 

[Blackbttrk,  J.:  In  Samuell  v.  Howarth  (*)  Lord  Eld  on 
says,  that  if  there  be  an  alteration  of  the  rights  of  the 
surety,  though  only  nominal,  and  for  his  benefit,  he  is  dis- 
charced.] 

Where  time  is  given,  or  the  agreement  varied  in  respect 
only  of  part  of  the  debt  or  security,  the  rule  does  not  apply. 

[feLACKBURN,  J.:    This  point  is  quite  new  to  me.] 

As  to  the  eflfect  of  a  variation  of  the  surety's  rights  in  re- 
spect of  part  only  of  his  liability,  see  Rees  v.  Berrinffion  {*) 
Marrison  v.  *  Seymour  i^) ;  Watts  v.  Shuttleworth  (*) ;  [673 
Dames  v.  StainbanJc  (•).     Moreover,  it  is  not  open  to  the 

Q)  Law  Rep..  7  Q.  B.,  756.  (*)  T-aw  Rep.,  1  C.  P.,  618. 

(•)  8  Mer.,  272.  (»)  7  H.  A  N.,  358. 

(»)  2  Vc8.,  540 ;  2  Wh.  A  T.  L.  C,  4th  (•)  6  D.  M.  &  G.,  679,  689. 
ed.,  974. 
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defendant  to  raise  the  point,  as  he  was  chairman  of  the 
company,  and  the  plaintiffs  were  led  to^  believe  that  he  as- 
sented to  the  sale  of  the  book  debts. 

Blackburn,  J. :  We  think  that  the  defendant  is  entitled 
to  judgment,  on  the  ground  that  what  has  taken  place  has 
discharged  him  as  a  surety. 

Now,  jfirst,  upon  the  leave  reserved,  with  power  for  the 
court  to  draw  inferences  of  fact,  we  must  taRe  it  to  be  the 
fact  that  though  the  defendant  was  well  aware  of  this  release 
being  executed,  he  was  not  an  assenting  party  to  it.  Then 
it  is  argued  that  knowledge  on  the  part  of  the  surety  that 
there  is  going  to  be  a  release  of  a  part  of  the  security  is 
enough  without  assent.  I  cannot  see  any  authority  for 
that.  In  Pickard  v.  Sears  {'\  it  was  held  that  he  who 
stands  by  and  sees  another  alter  his  position  on  the  faith 
of  a  fact  which  he  can  contradict,  cannot  afterwards  take 
advantage  of  that  alteration.  But  the  rule  was  corrected 
in  Freerrian  v.  Cooke  (^)y  where  it  was  said  that  if  a  man 
stands  by  and  allows  another  to  act  without  objecting, 
when,  from  the  usage  of  trade  or  otherwise,  there  is  a  duty 
to  speak,  his  silence  would  preclude  him  as  much  as  if  he 

Eroposed  the  act  himself.  But  to  say  that  a  person,  who, 
eing  a  surety,  becomes  aware  that  the  creditor  is  going  to 
give  time  or  do  something  else  which,  if  done  without  his 
assent,  may  discharge  him,  is  bound  to  warn  the  creditor 
against  doing  it,  is  a  thing  for  which  no  authority  whatever 
has  been  cited.  That  brines  us  to  the  question  whether 
what  was  done  in  this  case  did,  upon  the  established  princi- 
ples of  equity,  discharge  the  surety. 

It  has  been  established  for  a  very  long  time,  beginning 
with  Jiees  v.  Berrington  (")  to  the  present  day,  without  a 
single  case  going  to  the  contrary,  that  on  the  principles  of 
eq^uity  a  surety  is  discharged  when  the  creditor,  without 
his  assent,  gives  time  to  the  principal  debtor,  because  by 
so  doing  he  deprives  the  surety  of  part  of  the  right  he  would 
6743  have  had  from  the  mere  fact  *of  entering  into  the 
suretyship,  namely,  to  use  the  name  of  the  creditor  to  sue 
the  principal  debtor,  and  if  this  right  be  suspended  for  a 
day  or  an  hour,  not  injuring  the  surety  to  the  value  of  one 
farthing,  and  even  positiveljr  benefiting  him,  nevertheless, 
by  the  principles  of  equity,  it  is  established  that  this  dis- 
charges the  surety  altogether.  The  reason  given  for  this, 
as  stated  in  Samuell  v.  HowartJi  (*)  by  Lord  Eldon,  is,  be- 

(>)  6  Ad.  <fe  E.,  469.  474.  (»)  2  V«8.,  640;  2  Wh.  <fc  T.  L.  C,  4th 

(«)  2  Ex  664;  18  L.  J.  (Ex.),  114.  ed..  974. 

(*)  3  Mep.,  272,  279. 
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cause  the  creditor,  by  so  giving  time  to  the  principal,  has 
put  it  out  of  the  power  of  the  surety  to  consider  whether  he 
will  have  recourse  to  his  remedy  against  the  principal  or 
not,  and  because  he  in  fact  cannot  liave  the  same  remedy 
against  the  principal  as  he  would  have  had  under  the  origi- 
nal contract.  And  he  adds:  '^The  creditor  has  no  right, 
it  is  against  the  faith  of  his  contract,  to  give  time  to  the 
princi{>al,  even  though  manifestly  for  the  benefit  of  the 
snrety,  without  the  consent  of  the  surety."  The  principle 
being,  as  I  understand  it,  that  as  it  is  very  undesirable  that 
there  should  be  any  dispute  or  controversy  about  whether 
it  is  for  his  benefit  or  not,  there  shall  be  the  broad  principle, 
that  if  the  creditor  does  intentionally  violate  any  rights  the 
surety  had  when  he  entered  into  the  suretyship,  even  though 
the  damage  be  nominal  only,  he  shall  forfeit  the  whole 
remedy.  Whether  that  was  a  good  or  a  just  principle  origi- 
nally, is  a  matter  which  it  is  far  too  late  to  think  about 
now.  I  must  own  I  have  had  considerable  doubts  about 
the  justice  of  that  principle,  but  from  the  time  of  Jiees  v. 
Berrington  (*)  it  has  been  undisputed  law,  and  nothing  but 
the  Legislature  can  interfere  to  alter  it. 

Now,  in  the  present  case  the  interferenc(l  vnth  the  rights 
of  the  surety  is  not  by  giving  time  to  the  debtor,  but  it  is 
equally  as  great  an  interfeience.  The  surety  at  the  time 
he  entered  into  the  suretyship  had  a  right  to  have  these 
book  debts  appropriated  to  reduce  the  principal  debt, 
and  that  right  he  has  been  deprived  of  by  the  act  of  the 
creditor  in  releasing  the  book  debts  to  the  person  collecting 
them.  That  equitable  right  has  been  taken  away  by  his 
wilful  act,  and  in  Mayhem  v.  Orickett  ("),  upon  this  very 
question.  Lord  Eldon  says:  "When  one  sure  tv  has  been 
discharged  the  co-surety  is  entitled  to  say  to  the  creditor 
asserting  a  claim  against  him,  You  have  discharged  the 
surety  from  whom  I  ought  to  have  *compelled  con-  [675 
tribution,  either  in  my  own  name  in  equity,  or  using  your 
name  at  law."  Lord  Eldon  is  speaking  here  of  withdrawing 
execution  on  a  judgment;  the  precise  amount  does  not 
appear,  and  it  was  possibly  very  small;  but  it  was  held 
that  the  creditor  having  done  this  did  discharge  the  surety, 
on  a  view  which,  according  to  Lord  Eldon,  is  obvious  in 
law  and  equity. 

Now,  admitting  this  to  be  so,  it  has  been  argued  by  coun- 
sel for  the  plaintiffs  that  there  is  a  distinction  to  be  taken 
to  this  extent,  as  I  understand  their  argument.     The  debt 

0)  2  Vea.,  640;  2  Wh.  A  T.  L.  C,  4th  ed.,  974.  (»)  2  Sw.,  186,  198. 
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here  secured — ^for  it  is  really  the  same  thing  as  if  the  debt 
were  secured — is  £6,000.  flalf  of  the  book  debts  only  were 
pledged  as  an  equitable  security  for  this  amount,  and  they 
were  a  security  for  every  portion  of  the  £6,000,  but  if  they 
paid  20*.  in  the  pound  they  would  only  produce  £4,000,  so 
that  there  would  be  some  £2,000  which  would  still  remain 
for  which  the  surety  would  have  been  liable,  and  the  argu- 
ment is  that  the  interference  with  the  rights  of  the  surety  in 
respect  to  a  matter  which,  though  a  security  for  the  whole 
debt,  is  of  less  value  than  the  whole  debt,  does  not  come 
within  the  principle  and  the  authorities.  As  far  as  the  au- 
thorities go,  none  were  cited  in  which  that  distinction  was 
taken.  Ttiere  does  not  seem  to  be  the  least  authority  for  it 
on  principle,  once  concede  the  rule  that  where  the  creditor 
wilfully  interferes  with  the  rights  of  the  surety  and  alters 
the  equitable  rights  which  he  had  acquired,  alters  them, 
even  though  it  may  be  for  the  surety's  benefit, — without  the 
surety's  assent,  the  surety  is  discharged.  And  it  seems  to 
me  the  principle  must  equally  apply  if  he  alters  the  surety's 
privilege  of  coming  upon  a  security,  being  a  security  for  the 
whole  undivided  aebt,  although  of  less  value,  as  if  he  had 
altered  a  security  of  equal  value  with  the  whole  debt. 
There  are  two  or  three  distinctions  to  be  taken  notice  of. 
For  instance,  there  is  Wulff  v.  Jay  (') — and  that  case  was 
perfectly  rightly  decided — where  a  person  is  a  creditor  with 
a  pledge  or  surety  he  is  in  equity  bound  to  account  not  only 
for  the  nioney  he  has  actually  made  out  of  the  pledge,  but 
also  for  the  moneys  he  might,  ought,  and  should  have  made 
out  of  the  pledge,  and  he  must  allow  for  that  whether  he 
made  them  or  not,  and  if  by  laches  he  has  diminished 
the  value  of  the  pledge  he  is  bound  to  allow  for  the  sum 
676]  *he  ought  to  have  made.  But  his  laches  does  not 
discharge  the  surety,  for  it  does  not  come  within  the  princi- 
ple which  applies  where  the  surety's  rights  have  been 
changed  or  varied.  His  rights  remain  as  before.  The  case 
seems  to  be  like  the  case  where  the  creditor  does  not  choose 
to  sue  the  debtor.  That  does  not  discharge  the  surety,  for 
the  surety's  right  remains  untouched.  So  in  the  case  where 
there  is  a  failure  to  make  the  most  he  could  of  the  pledge, 
that  does  not  in  the  slightest  degree  discharge  the  surety, 
though  the  amount  which  ought  to  have  been  recovered  by 
making  a  proper  use  of  it  is  to  be  allowed  in  reduction  of 
the  debt.  In  the  present  case  it  is  not  a  question  of  laches, 
or  not  making  the  best  of  the  pledge  that  could  be  made, 
but  it  is  a  case  of  preventing  the  surety  having  any  recourse 

0)  Law  Rep.,  7  Q.  B.,  756. 
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against  these  book  d^bts  at  all.  There  are  other  cases,  but 
I  do  not  think  it  is  necessary  to  go  into  them.  There  is  a 
distinction  made  in  equity  between  those  rights  of  the 
surety  which  he  acquired  at  the  time  when  he  entered  into 
the  suretyship,  sucn  as  securities  the  creditor  then  held, 
and  other  rights,  and  he  has  a  right  to  all  those,  and  May- 
Jiew  V.  Crickett  (*)  establishes,  if  that  security  is  destroy ea, 
the  debt  is  gone.  There  are  other  cases  which  turn  upon 
this.  After  the  security  is  established,  the  surety  has  a 
right  to  have  the  benefit  of  new  securities,  but  those  not  be- 
ing a  part  of  the  original  right  it  is  a  different  question 
whether  the  dealing  with  those  would  discharge  the  surety. 
The  present  case  does  not  come  within  that  principle. 
Taking  it  as  it  stands  here,  it  seems  to  me  that  the  defence 
is  made  out,  and  consequently  that  the  defendant  should 
have  judgment. 

Mellor,  J. :  I  am  of  the  same  opinion,  on  all  the  grounds 
referred  to  by  my  Brother  Blackburn,  and  I  will  not  say  a 
word  except  that  as  at  present  advised  I  am  not  in  a  posi* 
tion  to  concur  with  him  as  to  the  extreme  hardship  which 
arises  from  the  rule  established  in  equity.  I  am  not  quite 
sure  it  does  not  proceed  upon  high  grounds  of  policy  and 
convenience.  I  think  it  is  the  old  question  of  contract,  and 
the  surety  is  entitled  not  to  be  aflfected  by  anything  done 
by  the  creditor,  who  has  no  right  to  consider  whether  it 
might  be  to  the  advantage  of  the  surety  or  *not.  The  [677 
surety  is  entitled  to  remain  in  the  position  in  which  he  was 
at  the  time  when  the  contract  was  entered  into.  On  that 
ground  I  abstain  from  saying  that  I  entirely  concur  in  the 
opinion  that  there  is  any  great  injustice  or  hardship  result- 
ing from  the  rule  established  in  equity. 

QuAiN,  J.:  I  am  entirely  of  the  same  opinion.  On  the 
first  point,  namely,  whtfther,  assuming  the  surety  did  not 
consent  to  this  contract  on  the  1st  of  July,  be  is  not  dis- 
charged, I  think  that  be  is  discharged.  I  think  the  con- 
venience and  policy  of  the  matter,  if  we  were  to  go  into  that, 
is  that  the  contract  of  the  surety  should  not  be  altered  with- 
out hi5  consent,  and  that  the  creditor  should  not  undertake 
to  alter  the  contract  and  then  say  :  Although  the  contract 
has  been  altered,  and  I  put  it  out  of  my  power  to  carry  it 
out  by  my  voluntary  act,  I  now  offer  you  an  equivalent, 
and  put  you  in  the  same  position,  as  far  as  money  is  con- 
cerned, as  that  in  which  you  would  have  been  if  i  had  not 
done  tfiis.     I  think  that  would  be  a  very  unsafe  state  of 
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things,  and  would  be  directly  contrary  to  the  principle  laid 
down  by  Lord  Loughborough  in  Jiees  v.  Bei'rington  (').  He 
sajs  in  that  case,  "I  cannot  try  the  cause  by  inquiring  what 
mischief  it  might  have  done.  I  am  of  opinion  the  surety  is 
discharged.  This  produces  no  inconvenience  to  any  one, 
and  it  only  amounts  to  this,  that  there  shall  be  no  transac- 
tion with  the  principal  debtor  without  acquainting  the  per- 
son who  has  a  great  interest  in  it.  The  surety  only  engages 
to  make  good  the  deficiency.  It  is  the  clearest  and  most 
evident  equity  not  to  carry  on  any  transaction  without  the 
privity  of  him  who  must  necessarily  have  a  concern  in  every 
ti:ansaction  with  the  principal  debtor.  You  cannot  keep 
him  bound  and  transact  his  affairs  (for  they  are  as  much  his 
as  your  own)  without  consulting  him.  i  ou  must  let  him 
judge  whether  he  will  give  that  indulgence  contrary  to  the 
nature  of  his  engagement."  These  appear  to  me  to  be  the 
principlt?8  that  govern  the  case  here.  Without  the  surety's 
consent  the  creditor  here  has  disposed  of  these  book  debts 
in  an  entirely  different  manner  to  that  in  which  it  was  in- 
tended they  should  be  applied  under  the  original  contract. 
I  agree  with  my  Brother  Mellor  that  it  is  a  thoroughly 
678]  sound  and  safe  principle  that,  where  *fche  act  is  vol- 
untary and  deliberate,  the  creditor,  altering  the  contract 
and  rendering  it  impossible  that  it  should  be  carried  out  in 
its  original  form,  should  suffer.  This  is  a  sound  doctrine 
which  ought  not  to  be  impeached,  and  cannot  be  impeached, 
because  it  is  established  by  authority. 

Then,  with  regard  to  the  second  point,  whether  we  ought 
to  draw  the  inference  of  fact  that  the  defendant  consented 
to  the  arrangement,  I  agree  with  my  Brother  Blackburn 
that  the  fact  of  the  defendant  merely  standing  by,  having  no 
duty  to  communicate  with  the  plaintiffs,  does  not  amount  to 
a  consent.  Therefore  on  both  points  the  defendant  is  en- 
titled to  judgment. 

Judgmefni  for  the  defendant 


On  api)eal, 

May  2.  FhilhTiek^  Q.C.,  and  R.  E.  Webster,  for  the 
plaintiffs,  urged  the  same  arguments  as  in  the  Queen's 
Bench  Division. 

Mclntyre^  Q.C.,  and  J.  C.  Mathew,  for  the  defendant, 
were  not  called  upon. 

The  Court  (Jessel,  M.R.,  Kelly,  C.B.,  Mellish,  L.^J.,  and 
Denman,  J.)  had  no  doubt  that  the  view  taken  by  the 

Q)  2  Ves.,  540. 
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Qaeen's  Bench  Division  was  correct,  and  affirmed  the  judg- 
ment for  the  same  reasons. 

Jvdgment  affirTned. 

Solicitors  for  plaintiffs :  ParJcer  <ft  Clark. 
Solicitors  for  defendant :  I/iimley  &  LunUey. 


[1  Queen's  Bench  Diyidon,  679^.] 

May  2,  1876. 

[IN  THE  COURT  OF  APPEAL.] 

*Begbib  V.   The  Phosphate  Sewage  Compant,    [679 

Limited  (*). 

Actum  for  Brtack  of  Ckmitraet — Failure  of  Contideration — Money  had  and  received-^ 

Fraud. 

Defendants,  a  limited  oompany,  being  possessed  of  a  process  Tfor  which  a  patent 
had  been  taken  ont  in  England*  out  not  for  the  foreign  city  of  B.)  for  the  utilisation 
of  sewage,  agreed  to  sell  to  plaintiff  for  £15,000  the  sole  and  ezclus^ye  right  to  use 
and  exercise  the  patent  in  B.  Plaintifif  was  aware  that  by  the  law  existing  at  B.  no 
exclusiye  rif  ht  to  use'  the  process  there  could  be  obtained.  The  object  of  plaintiff 
in  buying  the  exclusiye  right  was,  that  he  might  form  a  company  for  using  the 
process  in  B.,  and  might  induce  persons  to  take  shares  in  the  company  under  the 
belief  that,  if  the  company  bought  of  the  plaintiff  the  right  sold  to  him  by  defen- 
dants, the  company  would  be  entitled  to  the  exclusiye  use  of  the  process  in  B. 
Plaintiff  sued  defendants  to  recoyer  the  £16,000  on  the  flpx>und  that,  as  there  was  no 
exclusive  right  to  the  use  of  the  process  in  B.,  the  consideration  had  failed : 

Meld  (affirming  the  judgment  of  the  Queen's  Bench),  that  no  action  could  be  main- 
tuned,  1,  on  the  ground  that,  although  defendants  ostensibly  sold  the  exclusiye  right 
to  use  tlie  process  at  B.,  yet  plaintiff's  object  beine  to  float  a  company,  and 
induce  persons  to  take  shares  in  it,  he  had  intended  to  buy  the  right  whether  exclu- 
sive or  not,  and  he  had  in  fact  obtained  that  for  which  he  had  paid  the  iS  15,000 ; 
2,  on  the  ground  that  phuntiff  being  aware  that  no  exclusive  right  to  use  the  pro- 
cess in  R  coul^  be  obtained,  had  entered  into  a  contract  with  defendants  in  contem- 
plation of  a  fraud  upon  the  shareholders  of  the  intended  company. 

Appeal  from  the  decision  of  the  Court  of  Qaeen's  Bench 
in  favor  of  the  defendants  ('). 

The  facts  are  sufficiently  stated  in  the  head-note. 

BiUi^  Q.C.,  and  Trevelyan^  for  the  plaintiff,  admitted 
that,  if  the  view  of  the  facts  taken  bv  the  Court  of  Queen's 
Bench  was  correct;  they,  could  scarcely  argue  that  the  jadg- 
ment  was  not  right ;  but  they  contended  that  the  facts 
admitted  of  a  more  favorable  construction  as  far  as  the 
plaintiff  himself  was  concerned. 

After  a  minute  review  of  the  evidence  in  detail  as  given 
at  the  trial,  without  calling  upon 

Sir  IT.  JameSj  Q.C.,  and  Coken^  Q.C.,  for  the  defendants, 

*Thb  Court  (Jessel,  M.R.,  Kelly,  C.B.,  Hellish,  [680 
L.  J.,  and  Denman,  J.)  came  to  the  same  conclusion  of  fact 

0)  Affirming  14  Eng.  Rep.,  296.    (<)  Law  Rep.,  10  Q.  B.,  491 ;  14  £ng.  R.,  296. 
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as  the  Court  of  Queen^s  Bench,  and  affirmed  the  judgment 
on  both  grounds. 

Judgment  affirmed. 

Solicitors  for  plaintiff :  Combe  <6  WainwrigJit 
Solicitor  for  defendants :  JoJm  Holmes. 


[I  Queen's  Bench  Division,  680.] 
ieh.  8  ;  May  8,  1876. 

[in  the  court  of  appeal.] 

The  Vestby  of  Mile  End  v.  The  Guardians  of 

Whitechapel  Union. 

Metropolis  Local  Management  Acts,  18  <fi  19  Vict,  e,  120,  i.  106 ;  25  c£  26  Viet.  e.  102, 
B,  77 — Paving  New  Street — Liability  where  Street  paved  through  Half  itt  Breadth, 

By  the  Metropolis  Local  Management  Acts,  18  (fc  19  Vict.  c.  120,  s.  105,  and  25  <b 
26  Vict  c  102,  8.  77,  the  costs  of  paving  a  new  street,  under  the  compulsory  pow- 
ers of  the  former  act,  are  payable  by  the  owners  of  the  houses  forming  and  of  the 
land  abutting  upon  such  street,  and  are  to  be  apportioned  by  the  vestry  or  district 
board  of  works.  By  the  interpretation  clause  of  tlie  latter  act  the  expression  "  new 
street "  is  to  include  a  part  of  any  such  street. 

Buildings  and  land  belonging  to  the  defendants  abutted  upon  a  new  street  which 
the  vestry  directed  to  be  paved  over  half  its  breadth  ouly ;  the  part  paved  being 
that  nearest  the  defendants'  premises.  The  vestry  apportioned  the  whole  cost  of 
Uie  paving  upon  the  houses  forming  the  defendants'  side  of  the  street^  omitting 
those  on  the  other  side  : 

Held,  that  the  apportionment  was  invalid,  and  that  the  owners  of  the  houses  on 
both  sides  of  the  street  ought  to  have  been  charged. 

Statement  of  claim,  that  plaintiffs,  under  the  statutes  in 
that  behalf,  deemed  it  necessary  and  expedient  that  the 
eastern  side  of  a  new  street  which  was  not  paved  to  their 
satisfaction,  should  be  so  paved,  and  thereupon  duly  and 
according  to  the  statutes  resolved  that  the  same  be  paved  by 
them  throughout  the  whole  length  thereof  for  a  uniform 
breadth  of  twelve  feet  measured  irom  the  eastern  boundary 
thereof,  and  that  the  owners  of  the  houses  forming  the  east- 
ern side  of  such  street  should  be  required  to  pay  to  the 
plaintiffs  the  estimated  amount  of  the  expenses  of  the 
works,  such  amount  to  be  determined  by  the  survej^or  of 
the  plaintiffs,  and  when  so  determined  to  be  apportioned 
681j  amongst  *such  owners,  and.  the  owners  of  the  houses 
and  the  owners  of  the  land  to  contribute  to  such  estimated 
expenses  in  the  same  proportion,  and  the  payment  of  such 
estimated  expenses  by  such  owners  to  be  required,  and,  if 
necessary,  enforced,  before  the  commencement,  during  the 
progress,  or  on  the  completion  of  the  works.  That  in  De-- 
cember,  1874,  the  surveyor  of  the  plaiutiffa  estimated  the 
expenses  of  the  works  at  £243  17^.  dd.    That  on  the  23d 
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the  plaintiffs  apportioned  the  estimated  expenses  amongst 
the  owners  of  the  hoases  and  land  bounding  or  abutting  on 
the  eastern  side  of  the  street  as  follows  :  On  the  premises 
known  as  the  workhouse,  belonging  to  the  defendants,  in- 
cluding the  frontage  of  the  private  road  belonging  to  them, 
£209  7s.  Id.  On  the  house  616  Mile  End  Road,  and  the 
yard  adjoining,  £34  10^.  2d.  That  the  plaintiffs  afterwards 
caused  the  work  to  be  done,  and  the  actual  expenses 
amounted  to  £210  17^.  4d.  That  defendants  at  tlie  time 
aforesaid  were,  and  still  are,  the  owners  of  the  workhouse 
and  premises,  being  bui'ldings  and  land  abutting  upon  and 
bounding  the  eastern  side  of  the  new  street,  and  benefited 
by  the  works,  and  the  amount  to  be  contributed  by  them 
towards  the  expenses  in  respect  thereof  was  £181  0^.  3d. 
Breach,  non-payment  on  demand  of  this  sum. 

Statement  of  defence.  That,  at  the  time  of  the  resolu- 
tions in  the  statement  of  claim  mentioned  and  of  the  doing 
of  the  work,  there  were,  and  still  are,  on  the  western  side 
of  t^e  street,  houses  and  land  bounding  and  abutting 
thereon,  the  owners  of  which  were  and  are  by  law  liable  to 
contribute  to  the  expenses  of  the  work.  That  the  plaintiffs 
have  not  apportioned  the  expenses  of  the  work  among  the 
owners  of  the  houses  and  land  bounding  and  abutting  upon 
the  street  paved  by  the  plaintiffs  as  in  the  sta4ement  of  claim 
mentioned,  but  have  by  the  resolutions  attempted  illegally 
to  throw  upon  the  owners  of  houses  and  land  bounding  and 
abutting  on  the  eastern  side  of  the  street  the  whole  of  the 
expenses  of  the  work ;  and  that  the  defendants  accordingly 
reiased  payment  of  the  amount  assessed  upon  them. 

Reply.  That  plaintiffs  deemed  it  necessary  and  expe- 
dient that  part  only  of  the  street  should  be  paved,  viz.,  the 
eastern  side  thereof,  and  did  not  deem  it  necessary  or  expe- 
dient that  the  western  side  of  the  street  should  bo  paved, 
and  did  not  pave  it ;  *and  that  the  houses  and  lands  [682 
bounding  and  abutting  on  the  western  side  of  the  street, 
and  mentioned  in  the  statement  of  defence,  did  not,  nor  did 
any  or  either  of  them,  or  any  part  thereof,  bound  or  abut 
on  any  part  of  the  street  which  the  plaintiffs  deemed  it 
necessary  and  expedient  to  pave,  and  which  they  paved,  as 
mentioned  in  the  statement  of  claim. 

Demurrer  to  the  reply,  and  joinder  in  demurrer. 

Finlay^  in  support  of  .the  demurrer.  The  reply  is  bad. 
The  plaintiffs  have,  under  the  Metropolis  Local  Management 
Acts  (*),  no  power  to  throw  the  expense  of  paving  part  of  a 

(*)  Bj  18  and  19  Vict.  b.  120,  s.  105,    forming  the  greater  part  of  any  new 
"  in  case  the  owners  of  the  houses    street  laid  oat  or  ina4e4  or  hereafter  to 
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street  upon  the  owners  of  land  and  houses  adjoining  one 
side  of  the  street  only.  Both  sides  of  the  street  are  bene- 
fited by  the  paving,  and  it  is  unjust  to  charge  the  expense 
upon  one  side  exclusively.  [He  was  then  stopped  by  the 
court.] 

Bazalgette^  for  the  plaintiffs  :  The  plaintiffs  were  entitled 
to  charge  the  owners  of  land  and  houses  abutting  on  part 
6831  of  a  street  *with  the  expense  of  paving  such  part  of 
it.  In  Whitchurch  v.  Fulham  ('),  a  case  upon  the  construc- 
tion of  these  acts,  Cockburn,  C.  J.,  says  :  "  The  board  may 
make  an  order  that  a  certain  street  %hall  be  paved,  or  they 
may  make  an  order  that  a  certain  part  of  a  street  shall  be 
paved,  but,  whatever  order  they  make,  they  must  follow  it 
out  in  their  apportionment  of  the  expenses,  and  apportion 
them  among  tne  owners  of  the  whole  of  the  property  in 
and  abutting  upon  the  street  or  part  of  a  street  mentioned 
in  the  order.'* 

[Field,  J.:  The  statute  does  not  say  abut  on  the  part 
paved,  but  on  the  street. 

Blaokbubn,  J.:  The  other  side  of  the  street  derives 
benefit  from  the  paving.] 

In  the  case  of  a  highway  with  houses  on  one  side  only, 
the  owners  of  these  houses  might  exclusively  bear  the  cost 
of  paving  their  side,  and  years  afterwards^  if  the  defendants 
are  right,  be  called  on  to  join  the  occupiers  of  new  houses 

be  laid  oat  or  made,  which  is  not  payed  19  Viet.  e.  130,  8. 106,  have  pared,  or 
to  the  satisfaction  of  the  yestry  or  dis-  be  about  to  paye,  any  new  street,  the 
trict  board  of  the  parish  or  district  in  owners  of  the  land  bounding  or  abut- 
which  such  street  is  situate  or  made,  ting  on  such  street  shall  be  liable  to 
be  desirous  of  haying  the  same  payed  contribute  to  the  expenses,  or  estimated 
as  hereinafter  mentioned,  or  If  such  expenses,  of  paying  the  same,  as  well 
Testry  or  board  deem  it  necessary  or  as  the  owners  of  houses  therein,  pro- 
expedient  that  the  same  should  be  so  yided  that  it  shall  be  lawful  for  the 
payed,  then,  and  in  either  of  such  yestry  or  district  boaid  to  charge  the 
cases,  such  yestry  or  board  shall  well  owners  of  land  in  a  less  proportion 
and  sufficiently  paye  the  same,  either  than  the  owners  of  house  property, 
throughout  the  whole  breadth  of  the  should  they  deem  it  just  and  expedient 
carriage-way  and  foot-paths  thereof,  or  so  to  do,  and  any  such  costs  or  ex- 
any  part  of  such  breadth,  and  from  penses,  including  the  cost  of  paying  at 
time  to  time  keep  such  payement  in  the  points  of  intersection  of  streets, 
good  and  sufficient  repair,  and  the  and  all  other  incidental  costs  and 
owners  of  the  houses  forming  such  charges,  shall  be  apportioned  by  the 
street  shall  on  demand  pay  to  such  yes-  yestry  or  district  board,  and  shall  be 
try  or  board  the  amount  of  the  esti-  recoyerable  either  before  the  work 
mated  expenses  of  providing  and  lay-  shall  be  conmienced,  or  during  its  pro- 
ing  such  payement  (such  amount  to  be  gross,  or  after  its  completion."' 
determined  by  the  surveyor  for  the  By  s.  112,  "the  expression,  'new 
time  being  of  the  yestry  or  board,  street '  shall  apply  to  and  include  all 
&c.)."  streets  hereafter  to  be  formed  or  laid 

By  25  and  26  Vict.   c.   102,  s.  77,  out.  and  a  part  of  any  such  street." 

*'  where  any  yestry  or  district  board  (^)  Law  Rep.,  1  Q.  B.,  288. 
•hall,  under  the  powers  given  by  18  k 
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opposite  in  paying  for  the  pavement  of  that  side  of  the 
street. 

[Blackburn,  J.:  Such  a  street  would  scarcely  be  a  new 
street  within  the  act. 

Lush,  J.:  In  Whitchurch  v.  Fidhami^)  the  street  was 
divided  in  lengths.] 

There  is  no  reason  why  a  street  should  not  be  divided 
longitudinally  as  well  as  transversely. 

Blackbubn,  J.:  I  think  the  defendants  are  entitled  to 
judgment,  and  that  the  case  cited  has  no  bearing  upon  the 
point  raised.  The  words  of  the  act  are  not  capable  of  the 
construction  which  the  vestry  seek  to  put  on  them.  What 
they  mean  is  that  the  vestry  may  pave  a  street  for  such  part 
of  the  breadth  as  they  think  fit,  but  that  the  cost  of  so  doing 
must  be  apportioned  on  the  owners  of  the  houses  forming 
the  street,  or  of  the  land  bounding  or  abutting  upon  it, 
which  means  and  includes  both  sides  of  the  street.  There 
must  be  judgment  for  the  defendants. 

Lush  and  Fxeld,  JJ.,  concurred. 

Judgmerdfor  the  defertdants. 

*0n  appeal,  [684: 

May  3.  FhilbricJCj  Q.C.  (with  him  Baz(dgette\  for  the 
plaintiffs,  ur^ed  the  same  arguments  as  in  the  court  below, 
citing  Whitchurch  v.  Fulham  (*). 

Fiiday^  for  the  defendants,  was  not  called  upon. 

Jessel,  M.R.:  By  the  definition  the  words  *^new  street'^ 
include  any  part  of  such  street ;  and  by  s.  105  the  vestry 
may  pave  the  same  street,  either  throughout  the  whole 
breadth  or  an]^  part  of  such  breadth,  and  the  owners  of  the 
houses  ^'forming  such  street''  shall  pay  the  expenses  to  be 
apportioned  upon  them  by  the  vestry.  The  question  is  a 
very  simple  one.  If  the  vestry  direct  the  paving  throughout 
the  whole  length,  or  part  of  the  length,  of  a  street,  on  both 
sides,  cutting  it  transversely,  there  can  be  no  doubt  that  the 
owners  of  the  ^^  houses  forming  the  street,"  that  is,  the 
houses  on  both  sides,  are  to  contribute.  But  if  the  vestry' 
do  not  choose  to  pave  throughout  the  whole  breadth,  the 
question  is,  are  not  they  still  bound  to  divide  the  expenses 
among  the  owners  of  the  houses  forming  the  street  ?  What 
are  the  houses  forming  the  street,  if  there  are  houses  on 
both  sides  %  Surely  the  houses  on  both  sides.  It  is  argued 
that  houses  may  be  said  to  form  the  street,  although  only 
on  one  side ;  that  might  be  so  under  the  first  act,  and  the 
second  act  introduced  the  owners  of  land  to  meet  the  case 

(1)  Law  Bep.,  1  Q.  B.,  238. 
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where  there  were  not  houses  on  both  sides.  So  that, 
whether  the  street  be  paved  throughout  the  whole  breadth, 
or  only  a  longitudinal  section  be  paved,  still,  the  owners  of 
the  houses  forming  the  street  and  of  the  land  abutting  on 
the  street  are  the  persons  who  are  to  contribute.  The  judg- 
ment of  the  Queen's  Bench  Division  must  be  affirmed. 
Kelly,  C.B.,  Mellish,  L.  J.,  and  Denman,  J.,  concurred. 

Judgmmt  affirmed. 

Solicitor  for  plaintiffs :  Millner  Jvisum. 
Solicitors  for  defendants :  Turner  &  Son. 

The  substitution  of  a  new  and  differ-  been  done  bj  a  property  owner  on  Broad 

ent  kind  of  pavement  from  that  exist-  street,  Philadelphia,  upon  the  require- 

ing  on  a  public  street  is  not  a  repair  of  ment  of  the  authorities  ;    about  four 

the  street,  and  a  local  assessment  may  years  afterwards  the  roadway  was  nar- 

be  laid  for  the  expense  thereof,  even  rowed  by  councils,  the  footway  widen - 

where  the  whole  width  of  the  street  is  ed,  and  he  required  to  put  up  a  new 

not  so  repa  ved :  Matter  of  Fulton  Street,  and  costly  curb  ;  having  neglected  this, 

29  How.  Pr.  Rep. ,  429  ;  Brenn  v.  Troy,  the  city  did  the  work  and  nled  a  claim 

41  How.  Prac,  475;  Blount  v.  Janes-  against  his  property:   Held  that  the 

Tille,  81  Wise.,  648;  Morrison  v.  Her-  foregoing  facts,  and   that    the  street, 

shire,  32  Iowa,  271 ;  Commissioners  v,  &c.,  were  in  good  condition  and  re- 

Croweg,  24  Ohio  St.  R.,  492  ;  Munici-  quired  no  repair,  were  a  defence  to  the 

pality  V.  Dunn,  10  La.  Ann.,  57.  scire  facias  on  the  claim. 

See  People  «.  Brooklyn,  21  Barb.,  2.  A  power  to  pave,  conferred  by  acts 

484 ;  Hobbs  i>.  Dance,  L.  R.,  9  G.  P.,  of  assembly,  implies  a  power  to  repair 

80;  2  Dillon's  Munic.  Corp.,  §§  596-  and  repa ve  when  the  condition  of  the 

608, 619, 635-8  ;  McCormack  v.  Patchin,  streets   requires  it ;  of   this   the   city 

58  Mo.,  88.  authorities  may  prima  fade  judge. 

The   extension   of   a   street   is  not  8.  A  power  conferred  by  the  legisla- 

necessarily  an  improvemeTU  of  the  street  ture  to  take  up,  alter  and  relay  pave- 

extended,  and  is  not  so  treated  by  the  mentsandcurbsat  the  pleasure  of  a  mu- 

statute  of  Ohio  cited.     Whether  it  is  nicipal  corporation  and  at  the  expense  of 

under  a  different 'statute  cited,  quere?  the  property  owners,  who  had  recently 

Smith  v.  Toledo,  24  Ohio  St.  R.,  126.  paid  for  a  good  pavement,  is  in  deroga- 

But  see  2  Dillon's  Munic.  Corp.  (2d  tion  of  the  right  of  private  property, 

ed.),  §  638.  as  laying  a  special  tax  on  a  small  clai«. 

Comer  lots  may  be  doubly  assessed  :  4.  The  40th  section  of  the  act  of  1854 

Morrison  v,  Hershire,  82  Iowa,  271.  does  not  intend  to  confer  the  power  on 

A  city  charter  authorized  the  city  the  city  to  make  such  improvement,  ex- 
authorities  to  assess  the  expense  of  cept  at  the  expense  of  the  city, 
certain  street  improvements  on  the  5.  The  foundation'  of  the  power  to 
owners  of  property  specially  behefited  tax  specially,  is  the  benefit  the  'object 
thereby.  Held  that  a  railroad  cohipa-  of  the  tax  confers  on  the  owner  of  the 
ny  in  front  of  whose  passenger  station  property. 

and  along  whose  track  a  street  had  been  6.  Paving  at  the  expense  of  the  ad- 
paved  by  the  city,  was  not  liable  to  be  joining  owner  means  the  expense  that 
assessed  for  the  expense,  either  on  the  is  customary  :  Wistar  «.  Philadelphia, 
ground  that  access  to  the  station  was  80  Penn.  St.  Rep.,  505,  distinguishing 
made  more  easy,  or  on  that  of  the  in-  Philadelphia  v.  Hoxie,  38  Penn.  St.  R., 
creased  value  of  the  land  occupied  by  839  ;  Philadelphia  «.  Tryon,  35  Penn. 
the  railroad  for  building  or  other  busi-  St.  R.,  402  ;  Reed  v.  Erie,  79  Penn.  St. 
ness  purposes :  New  York,  etc., «.  New  R.,  346. 
Haven,  42  Conn.,  279.  See  2  Dillon's  Munic.  Corp.,  §  619. 

Paving  the  footway  and  curbing  had  The  municipal  authorities  of  cities 
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and  villages  are  the  exclasive  judges  of  the  sole  purpose  of  enhancing  the  value 
the  propriety  and  necessity  of  the  of  real  estate  in  the  village,  thereby 
widening  or  laying  out  of  a  street  enabling  them,  or  their  relatives  and 
mrithin  their  corporate  limits,  and,  un-  friends  to  make  a  more  advantageous 
less  there  is  manifest  injustice,  oppres-  sale  of  their  property,  is  not  sufficient 
bion,  or  gross  abuse  of  power  in  their  to  show  that  tne  proposed  widening  of 
action,  a  court  of  equity  will  not  inter-  the  street  was  merely  for  a  private  and 
fere  with  the  exercise  of  the  discretion  not  for  a  public  use.  The  fact  that  the 
vested  in  them.  trustees  were  influenced  in  their  action 
An  allegation  in  a  bill  to  enjoin  the  by  the  consideration  of  the  incidental 
trustees  of  a  village  from  taking  com-  benefit  they  expected  to  their  real 
plainant's  land  to  widen  a  street,  that  estate,  would  not  render  their  action 
the  trustees,  or  a  majority  of  them,  unauthorized  and  illegal,  as  the  prin- 
own  a  large  amount  of  real  estate  in  cipal  purpose  was  the  enhancement  of 
the  village,  and  that  in  taking  com-  the  viJue  of  all  the  real  estate  in  the 
plainant's  lands  they  are  acting  in  pur-  village  by  increased  accommodation  for 
Buance  of  an,  illegal,  unjust,  fraudu-  public  travel  and  transportation  :  Dun- 
lent,  oppressive,  and  unwarrantable  ham  9.  Hyde  Park,  75  Ills.,  871  ;  Young 
scheme  and  design  to  deprive  the  com-  .  v.  St.  Louis,  47  Mo.,  492  ;  McCormack 
plainant  of  his  property,  on  the  pretext  v.  Patchin,  53  Mo.,  38,  36-7  ;  Miller  v. 
of  public  necessity,  but,  in  fact,  for  Anheuser,  2  Mo.  App.  Rep.,  168. 


[1  Queen's  Bench  Division,  686.] 
May  6,  1876. 

*Gatenby  and  Others  v.  Morgan  and  Others-    [685 

Devue  of  Land  before  the  WilU  Ad  to  nine  Fernons,  "  to  be  equaUy  divided  among 
them" — Devise  in  Fee  with  executory  Devise  over  for  Life, 

A  testator,  by  will  of  April,  1811,  devised  certain  hereditaments  to  his  grand- 
daughter E.  C.  and  her  heirs.  But  if  E.  C.  died  without  leaving  lawful  issue  liTing 
at  her  death,  the  testator  devised  the  hereditaments  "  unto  and  to  the  use  of  the  nine 
children  of  J.  A.,  to  be  equally  divided  among  them  share  and  share  alike."  And  he 
devised  all  the  residue  of  his  estate  to  his  son  P.  C. 

E.  C.  died,  leaving  no  issue  living  at  her  death.  One  of  the  nine  children  of  J.  A. 
survived  E.  C: 

Htid,  1st,  that  the  executory  devise  over  to  the  children  of  J.  A.,  being  before  the 
"Wills  Act,  created  in  them  a  tenancy  in  qprnmon  for  life  only ;  and,  2dly,  that  this 
executory  devise  affected  the  previous  estate  in  fee  given  to  E.  C.  to  the  extent  of 
sach  life  estates  only,  and  that  subject  to  the  life  estates  the  property  remained  in 
£.  C.  and  her  heirs. 

Statement  of  Claim  :  Paul  Cook,  late  of  Whitby,  in 
the  county  of  York,  duly  executed  his  last  will,  dated  the 
6th  of  April,  1811,  and  thereby  devised  unto  his  wife,  so 
long  as  she  remained  his  widow  and  unmarried,  a  dwelling 
house,  with  the  gardens  and  appurtenances  (then  in  the  tes- 
tator's occupation),  situate  in  Plowergate,  in  Whitby,  and 
devised  all  nis  messuages,  farmsf  land,  and  hereditaments 
called  Mortar  Pits,  and  from  and  immediately  after  his  said 
wife's  decease,  the  above  mentioned  dwelling  house,  with 
the  gardens  and  appurtenances,  unto  and  to  the  use  of  his 
son  Paul  Cook  and  his  heirs.  But  if  it  so  hapi>ened  that  his 
son  Paul  Cook  departed  this  life  without  leaving  any  issue 
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lawfully  begotten  at  his  death  living,  then  and  in  that  case, 
from  and  immediately  after  his  suid  son's  decease,  tlie  testa- 
tor devised  the  said  Mortar  Pits  and  the  said  dwelling  house, 
with  the  gardens  and  appartenances,  nnto  and  to  the  use  of 
his  grandaaughter  Eleanor  Cook  and  her  heirs.  But  if  it  so 
happened  that  his  said  granddaughter  departed  this  life 
without  leaving  any  issue  lawfully  begotten  at  her  death 
living,  then  and  in  that  case,  immediately  after  his  said 
granddaughter's  decease,  the  testator,  devised  the  said 
Mortar  Pits  and  the  said  dwelling  house,  with  the  gardens 
and  appurtenances,  unto  and  to  the  use  of  the  nine  children 
then  living  of  his  so/i-in-law  John  Atkinson  to  be  equally- 
divided  among  them  share  and  share  alike.  And  the  t^^sta- 
686J  tor  devised  and  gave  all  the  rest,  residue,  *and  re- 
mainder of  his  estate  and  effects  whatsoever,  after  payment 
of  his  just  debts  and  funeral  and  testamentary  expenses, 
unto  his  son  Paul  Cook. 

The  testator  died  on  the  20th  of  July,  1811,  being  at  the 
time  of  his  death  seised  in  fee  of  the  awelling  house,  with 
the  gardens  and  appurtenances,  and  of  the  Mortar  Pits. 

Isabella  Cook  remained  the  widow  of  the  testator  and  un- 
married until  her  death  on  the  1st  of  November,  1825. 

Paul  Cook,  the  son  of  the  testator,  died  on  the  10th  of 
February,  1834,  without  leaving  any  issue  lawfully  begotten 
at  his  death  living.  He  dul^  executed  his  will,  dated  the 
21st  of  April,  1831,  and  devised  all  his  real  and  personal 
estate  to  the  use  of  his  wife  Emma  Cook,  her  heirs,  execu- 
tors, administrators,  and  assigns. 

Emma  Cook  duly  executed  her  will,  dated  the  l7th  of 
August,  1849,  and  devised  the  Mortar  Pits  and  the  dwelling 
house,  with  the  gardens  and  appurtenances,  to  the  use  of 
the  plaintiff  Catherine  Cook'Gatenby,  her  heirs,  executors, 
administrators,  and  assigns  absolutely ;  and  died  on  the  30th 
of  March,  1862. 

The  testator's  granddaughter  Eleanor  Cook  intermarried 
with  Edward  Ridley,  and  died,  without  leaving  any  issue 
lawfully  begotten  at  her  death  living,  on  the  30th  of  Sep- 
tember, 1868. 

Eight  of  the  nine  children  of  the  testator's  son-in-law  John 
Atkinson  died  before  Eleanor  Cook  (or  Ridley).  Some  of 
them  left  issue. 

The  ninth  child,  Sarah  Atkinson,  died  without  issue  on 
1st  of  May,  1872. 

The  plaintiff  Catherine  Cook  Gatenby  claims  possession 
of  the  Mortar  Pits  and  the  dwelling  house,  with  the  gardens 
and  appurtenances,  as  the  devisee  of  Emma  Cook. 
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The  Other  five  plaintiffs  are  the  respective  heirs-at-law  of 
the  nine  children,  and  claim  possession  of  the  premises 
under  the  devise  to  the  nine  children  of  John  Atkinson  in 
the  will  of  the  first  testator  Paul  Cook. 

Demarrer,  on  the  gronnd  that  the  statement  of  claim 
shows  no  title  in  an^  of  the  plaintiffs.    Joinder. 

Manisty^  Q.C.  (with  him  Forbes\  in  support  of  the  de- 
murrer :  The  plaintiffs  show  no  title.  First,  as  to  the  five 
plaintiffs  who  *claim  as  the  respective  heirs  of  the  [687 
nine  children  of  John  Atkinson.  The  devise  to  these  chil- 
dren, being  before  the  Wills  Act,  and  containing  no  words 
of  inheritance,  created  a  tenancy  in  common  for  life  only. 
The  testator  uses  words  of  limitation  in  the  previous  devises, 
but  in  the  devise  over  he  omits  them ;  this  shows  he  in- 
tended an  estate  for  life  only :  Roe  v.  Holmes  ('). 

{HerscUeVI^  Q.C,  for  the  plaintiffs,  intimated  that  he 
should  rely  on  Oates  v.  Brydon(^)  on  this  point. 

Lush,  J.:  That  is  an  anomalous  case.  In  2  Powell  on 
Devises,  3d  ed.,  p.  379,  it  is  said:  **The  authority  of  this 
case  has  been  expressly  denied,  see  OoodMtle  v.  Ednumds  ('), 
and  is  virtually  overruled  by  a  great  multitude  of  deci- 
sions." Lord  Kenyon  in  OoodMtle  v.  JBdmonds{*)  gives 
Lord  Mansfield' s  reasons  for  the  decision,  which  cannot  be 
supported.] 

Secondlv,  the  plaintiff  Catherine  Cook  Gatenby  claims 
through  Emma  Cook,  and  she  under  the  will  of  Paul  Cook, 
who  was  the  heir  and  residuary  devisee  under  the  will  of 
the  original  testator,  Paul  Cook ;  but  Paul  Cook,  the  son, 
had  no  interest  in  the  hereditaments  in  question.  The  de- 
vise in  fee  to  Eleanor  Cook  was  only  cut  down  pro  tarUo 
by  the  executory  devise  to  Atkinson's  children  for  life. 
And  on  the  death  of  the  last  tenant  for  life  the  heredita- 
ments became  vested  in  possession  in  the  representative  of 
Eleanor  Cook.  The  rule  is  thus  laid  down  in  1  Jarman  on 
Wills,  pp.  823-827  (3d  ed.),  namely,  that  the  estate  origi- 
nally devised  in  fee  or  in  tail  is  affected,  by  an  executory 
devise  for  life,  only  to  the  extent  necessary  for  the  intro- 
duction of  the  life  interest,  and  subject  thereto  remains  in 
the  prior  devisee :  citing  HavJtmry  v.  Cockerell  (*)  and  Jdck- 
son  V.  Noble  (^y  Again,  in  2  Jarman  on  Wills,  p.  262  (3d 
ed.V  this  precise  case  is  put:  "If  lands  are  devised  to  A. 
ana  his  heirs,  and  in  the  event  of  his  dying  under  the  age 
of  twenty-one  and  without  issue,  to  fi.,  J5.  will  takp  an 

(»)  2  Wlla.,  80.  (*)  1  Roll.  Abr.,  886-886. 

(*)  8  Burr.,  1896.  (*)  2  Keen,  690. 

(»)  7  T.  R.,  686,  640, 

18  Eng.  Rep.  16 
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estate  for  life  only.  Indeed  the  seeming  absurdity  that  a 
testator  should  mean  to  defeat  an  estate  in  fee  for  the  pur- 
pose of  substituting  a  mere  life  interest  (which  would  be 
the  gist  of  the  argument  for  expanding  the  second  devise 
688J  to  a  feefeimple),  is  wholly  avoided  by  holding  *that 
the  second  devise  defeats  the  first  pro  tanto  only,  which 
appears  to  be  the  sound  construction."  [He  also  cited 
Watkinsv,  Weston {^).] 

Beresford  (with  him  Herschell^  Q.C.),  for  the  plaintiffs: 
On  the  first  point,  Oates  v.  Brydon  (")  is  precisely  in  point ; 
the  decision  proceeded  on  the  ground^  that  the  words  used 
here,  "to  be  divided  among  them,"  showed  that  it  was  the 
intention  that  the  devisees  should  take  the  whole  estate, 
and  not  a  mere  life  interest.  , 

[Field,  J.:  Dickins  v.  MarshaH^)  is  directly  to  the 
contrary  on  the  same  form  of  words. 

Blackburn,  J. :  Oates  v.  Brydon  (")  is  contrary  to  the 
whole  current  of  authorities.] 

On  the  second  point  there  is  no  direct  decision.  Hanbury 
V.  Cockerell  (*)  only  decided  that  the  executory  devise  for 
life  was  good,  but  decided  nothing  as  to  who  had  the  ulti- 
mate remainder  or  reversion.  In  Jackson  v.  Noble  {^)  the 
events  on  which  the  executory  devise  was  to  take  effect 
could  never  happen,  and  it  was  decided  that  the  person  tak- 
ing under  the  devise  in  fee  on  which  the  executory  devise 
was  attached  took  an  absolute  fee  simple.  Here  the  excu- 
tory  devise  did  take  effect,  for  one  of  Atkinson's  children 
survived  Eleanor  Cook,  who  died  without  leaving  issue. 
The  authority  of  text  writers  on  the  subject  is  not  uniform. 
Pearne  (*)  lays  it  down  "that  a  condition  or  limitation  must 
determine  or  avoid  the  whole  of  the  estate  to  which  it  is  an- 
nexed, and  not  determine  it  in  part  only,  and  leave  it  good 
for  the  residue."  Either,  therefore,  the  devise  over  to  the 
children  of  Atkinson  gave  them  a  life  estate  only,  in  which 
case  the  reversion  was -in  Paul  Cook,  the  son,  and  through 
him  in  the  plaintiff  Catherine  Cook  Gatenby ;  or  else  it  gave 
them  the  fee,  and  then  the  other  plaintiffs  are  entitled. 

Manisty,  Q.C.,  was  not  heard  in  reply. 

Blackburn,  J. :  When  the  facts  are  understood,  it  seems 
pretty  clear 'on  the  authorities  that  the  plaintiffs  have  not 
shown  any  title  in  any  of  them  under  the  will  of  the  testa- 
tor. The  will  was  made  in  1811,  and  at  that  time  it  had 
been  well  established  that  the  heir-at-law  was  not  to  be  dis- 

(»)  8  D.  J.  &  a,  434 ;  82  L.  J.  (Ch.),  609.         (*)  1  Roll.  Abr.,  886-836. 
(«)  3  Burr.,  1896.  (*)  2  Keen.  690. 

(»)  Cro.  Eliz.,  830.  («)  1  C.  R.,  p.  262. 


YoL  L]  QJjfEEN'S  BENCH  DIVISION.  123 



Gatenby  y.  Morgan.  1876 

■ ' f  -_ 

inherited  without  a  manifest  intention  *on  the  part  [689 
of  the  testator.  Accordingly,  unless  there  were  words  of 
inheritance,  or  words  manifesting  an  intention  that  the 
devisee  should  take  the  whole  estate,  the  devisee  was  held 
to  take  only  a  life  estate,  although  in  the  majority  of  cases 
Buch  a  construction  probably  defeated  the  real  intention  of 
the  testator.  And  accordingly,  by  the  New  Wills  Act, 
the  rule  was  reversed,  and  the  contrary  construction  is  to 
prevail — the  devisee  takes  the  inheritance,  unless  there  is 
something  to  show  the  contrary  intention. 

In  the  present  case  the  will  wa^  before  the  Wills  Act,  and 
it  must  be  decided  by  the  old  rule.  There  being  no  words 
of  inheritance,  is  there  anything  to  show  an  intention  that 
the  devisees  should  take  more  than  a  life  estate  in  the  words 
of  this  devise,  "unto  the  use  of  the  nine  children  of  my 
8on>in-law  John  Atkinson,  to  be  equally  divided  among 
them  share  and  share  alike"  ?  I  do  not  think  there  is  ac- 
cording'to  the  authorities.  There  is  one  case,  Oates  v.  Bry- 
don  ('),  which  seems  an  authority  to  the  contrary,  and  which 
seems  to  have  proceeded  on  the  assumption  that,  if  property 
is  'Uo  be  divided"  amongst  the  devisees,  that  is  sumcient  to 
show  an  intention  to  give  them  the  whole  estate ;  and,  at  all 
events.  Lord  Mansfield  held  that  it  showed  an  intention  that 
the  property  should  be  sold,  and  the  whole  proceeds  divided 
among  the  devisees.  But  I  do  not  think  the  principle  satis- 
factory ;  and  moreover,  in  Ooodtitle  v.  Edrnionds  ('),  Lord 
Kenyon  said  the  case  was  immediately  disapproved  of,  and 
explains  that  Lord  Mansfield  procee-aed  on  the  ground  of 
the  smallness  of  the  property,  and  did  not  adhere  to  his  de- 
cision in  subsequent  cases.  Consequently,  on  the  authori- 
ties, the  nine  children  of  Atkinson  took  only  life  estates, 
leaving  the  fee  in  some  one  else  after  the  termination  of  the 
life  estates. 

That  brings  me  to  the  question  whether  the  remaining 
plaintiff  Catherine  Cook  Gatenby  has  made  out  a  title.  She 
claims  as  devisee  of  Emma  Cook,  who  was  devisee  of  all 
the  estate  of  Paul  Cook,  and  he  was  devisee  of  the  residue 
of  the  estate  under  the  will  of  the  original  testator,  and  also 
his  heir-at-law.  What  was  the  effect  of  the  different  clauses 
in  the  will  as  to  this  property  ?  The  testator  devised  it  in 
fee  to  his  son  Paul  Cook,  but  with  an  executory  devise  over 
that,  if  Paul  Cook  died  without  issue  living  *at  his  [690 
death,  then  the  property  should  go  to  the  testator's  grand- 
daughter Eleanor  Cook  and  her  neirs ;  and  then  there  is  a 
further  executory  devise  over,  in  the  event  of  Eleanor  Cook 

(')  8  Burr.,  1896.  O  7  T.  R.,  635. 


124  QUEEN'S  BENCH  DIVISIpN.  [Vol  I. 

1876  Gatenby  v.  Morgan. 

dying  without  issue  living  at  her  death,  to  the  use  of  the 
nine  children  of  Atkinson,  "to  be  equally  divided  among 
them,  share  and  share  alike."  This,  as  I  have  already  said, 
gives  them  only  an  estate  for  life;  and  the  question  is 
whether,  there  being  one  of  those  children  living  at  the 
death  of  Eleanor  Cook  without  issue^  the  estate  of  JBleanor 
Cook  wholly  ceased,  and  on  the  death  of  the  last  of  the  ten- 
ants for  life,  the  reversion  of  the  estate  passed  to  Paul  Cook 
as  heir-at-law  or  devisee  of  the  residue ;  or  whether  the  re- 
mainder of  the  estate  reverted  to  the  heirs  of  Eleanor  Cook, 
under  the  devise  in  fee  to  her,  this  estate  being  only  so  far 
defeated  as  to  let  in  the  life  estate.  I  am  of  opinion  that 
the  latter  is  the  true  construction. 

In  Jackson  v.  Noble  (')  there  was  a  similar  devise  of  an 
equitable  fee  to  the  testator's  daughter,  who  became  Mrs. 
Noble,  with  (precisely  as  here)  an  executory  devise  over, 
which  became  impossible  to  take  effect  owing  to  the  death  of 
the  devisees  in  the  lifetime  of  Mrs.  Noble,  and  Lord  Lang- 
dale,  M.B.,  held  that  Mrs.  Noble  took  th«  absolute  fee  sim- 
ple. That  is  not  precisely  this  case ;  because  here  one  of 
the  children  who  had  a  life  interest  survived  Eleanor  Cook. 
But  can  this  make  any  difference  \  The  estate  devised  to 
Eleanor  Cook  was  in  fee,  and  at  her  death  was  not  divested, 
but  survived  to  her  heirs,  with  the  existing  devise  over,  still 
only  a  devise  for  life,  interposed,  and  taking  pla6e  on  the 
event  of  her  death  without  issue.  In  2  Powell  on  Devises, 
8d  ed.  by  Jarman,  p.  240,  it  is  said :  "  Where  an  estate  is 
limited  in  derogation  of  a  preceding  estate,  and  to  a  partial 
though  not  total  exclusion  of  the  same, — ^as  where  a  testator 
devised  lands  to  his  son  B.  in  fee,  and  other  lands  to  his  son 
C.  in  fee,  subject  to  a  proviso  that  if  either  of  his  sons  should 
die  before  marriage  or  before  twenty-one,  and  without  issue 
of  their  bodies,  then  he  gave  all  the  lands  of  such  of  his 
sons  as  should  so  die,  &c.,  unto  such  of  his  said  two  sons 
as  should  the  other  survive, — ^it  was  held  that  the  sons  took 
the  fee,  subject  to  a  limitation  to  the  survivor  for  life,  in  case 
of  either  dying  unmarried,  or  under  twenty-one,  and  with- 
out issue ;  ana  that,  one  of  them  having  attained  twenty- 
6913  *one  and  died  unmarried,  the  survivor  was  entitled 
to  his  moiety  for  life":  citing  Hanbury  v.  CockerelK^). 
Then  the  author  points  out  that,  '*Mr.  Preston"  (a  high 
authority)  "considers  that  the  executory  devise  did  not 
wholly  defeat  the  original  devise  to  the  sons,  but  only  intro- 
duced the  limitation  to  the  surviving  son  of  an  estate  for  life 
by  way  of  exception  out  of  the  preceding  estate  in  fee.    To 

0)  2  Keen,  690.  O  1  Roll  Abr.,  886-886. 
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this  important  rule,  namely,  that  an  estate  subject  to  an  ex- 
ecutory devise,  to  arise  on  a  given  event,  is,  on  the  haj^pen- 
ing  of  that  event,  defeated  onl^  to  the  extent  of  the  executory 
interest,  the  only  possible  objection  that  can  be  advanced  is 
the  total  absence  of  direct  authority  for  it ;  for  the  books  do 
not  furnish  a  single  example  of  its  application."  He  then 
proceeds  to  point  out  that  the  point  did  not  arise  in  Haribury 
V.  CocJcerell\')  and  in  another  case  in  which  it  might  have 
arisen.  But,  surely,  if  the  only  possible  objection  is  the 
want  of  direct  authority,  reason  and  common  sense  ought 
to  be  enough  to  decide  the  point.  It  is  further  pointed  out 
in  Powell  on  Devises,  *' that  Mr.  Fearne's  position  ('),  '  that 
a  condition  or  limitation  must  determine  or  avoid  the  whole 
of  the  estate  to  which  it  is  annexed,  and  not  determine  it  in 
part  only,  and  leave  it  good  for  the  Remainder,'  must  be  re- 
ceived with  some  qualihcation."  Feame  seems  to  be  speak- 
ing of  a  condition  or  limitation  at  common  law,  and  not  of 
an  executory  devise.  And  I  can  see  no  reason  why  an  ex- 
ecutory devise  should  on  the  happening  of  the  event  defeat 
the  estate  originally  devised  to  a  greater  extent  than  the 
executory  interest  itself.  There  is  no  direct  authority  either 
for  or  against  it ;  and  I  think  we  ought  to  act  on  Mr.  Pres-* 
ton's  view,  supported  as  it  seems  to  me  by  common  sense 
and  reason.  That  being  so,  Eleanor  Co6k  and  her  heirs  re- 
tained their  interest  in  the  remainder,  and  became  entitled 
in  possession  after  the  death  of  the  surviving  tenant  for  life ; 
and  therefore  none  of  the  plaintiffs  have  made  out  a  title  ; 
and  judgment  must  be  for  the  defendants.    - 

Lush,  J.:  I  am  of  the  same  opinion.  The  rule  of  con- 
struction before  the  Wills  Act  was,  that  a  devise,  i  without 
words  of  inheritance,  or  words  clearly  implying  an  intention 
to  give  the  inheritance,  passed  only  an  estate  for  life.  Oates 
V.  Brydon  (*)  is  inconsistent  with  this  rule,  no  doubt,  but  it 
has  been  virtually  overruled.  *Therefore  the  execu-  [692 
tory  devise  to  the  nine  children  of  Atkinson  gave  them  a 
life  estate  only.  What  was  the  effect  of  that  executory  de- 
vise upon  the  preceding  devise  in  fee  to  Eleanor  Cook? 
Common  sense  would- say,  just  so  much  as  the  subsequent 
devise  required  and  no  more ;  that  would  leave  the  fee  in 
Eleanor  Cook's  heirs,  subject  after  her  death  without  issue 
to  the  life  estates  of  the  children  of  Atkinson.  The  case  of 
Waikins  v.  Weston  {\  B.nd  more  directlv,  Jackson  v. 
Ifoble{*)y  supports  this  view.     The  true  rule  seems  to  be 

0  1  Roll  Abr.,  885-836.  (<)  8  D.  J.  4  S.,  434;    82  L.  J.  (Ch.), 

(»)  1  C.  R.,  261,  588.  609. 

<*)  8  Burr.,  1895.  (•)  2  Keen,  590. 
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that  the  executory  devise  takes  away  from  the  previous 
estate  in  fee  only  samuch  as  is  necessary  for  the  executory 
devise  itself;  and  after  the  death  of  the  surviving  tenant 
for  life  the  estate  reverts  to  the  heirs  of  the  previous  devisee 
in  fee. 

Field,  J. :    I  agree  that  judgment  should  be  for  the  de- 
fendants, on  the  grounds  stated  by  my  learned  Brothers. 

Judgment  for  the  defendaTvts. 

Solicitors  for  plaintiffs :  Shum^  Crossman&  OrossTnan^  for 
T.  Stephenson,  Whitby. 
Solicitors  for  defendants :  Bell^  BrodricJc  &  Or  ay. 


[1  Queen's  Bench  Division,  692.] 
May  9,  1876. 

Way  v.  The  Great  Eastern  Railway  Company. 

Ccarier — CarrW%  Ad  {\  Wm.  4,  e,  68) — Felony  by  Carrieri  Servantt — Evidence  of 

Service — Estoppel, 

To  an  action  for  the  loss  of  pictures  delivered  bv  plaintiff  to  be  carried  by  defen- 
dants, a  railway  company,  defendants  pleaded  the  Carriers  Act  (1  Wm«  4,  o.  68), 
and  plaintiff  replied  that  the  loss  arose,  from  the  felonious  actis  of  defendants' 
servants. 

The  pictures  were  loaded  in  a  van  in  the  defendants'  yard  ready  to  be  sent  to  their 
'destination,  when  a  roan  represented  himself  to  be  C,  a  driver  in  the  employ  of  M., 
who  carried  for  defendants,  and  defendants'  delivery  clerk  gave  the  man  a  pass  which , 
enabled  him  to  drive  the  van  out  of  the  yard,  and  so  to  steal  the  pictures.  There 
was  a  man  named  C.  in  M.'s  employ,  but  he  was  not  the  guilty  person.  The  court 
having  power  to  draw  inferences  of  fact : 

Held,  that  the  defendants  were  not  estopped  from  denying  that  the  thief  was  their 
servant. 

Declaration  against  the  defendants  for  the  loss  of  three 
693]  *pictnres  delivered  by  the  plaintiff  to  the  defendants 
to  be  carried  for  him. 

Plea,  that  the  value  was  not  declared,  &c.,  under  the 
Carriers  Act. 

Replication,  that  the  loss  arose  from  the  felonious  acts  of 
the  defendants'  servant.     Issue  joined. 

The  following  are  the  material  parts  of  a  case  stated  by 
consent :  The  three  pictures  had  been  packed  in  wooden 
cases.  The  value  of  the  pictures  was  not  declared,  their 
value  has  been  agreed  at  £1,000.  Had  this  value  been  de- 
clared at  the  time  of  their  delivery  to  the  defendants  the 
charge  for  carriage  would  have  been  £i50  2^.  lid.,  instead  of 
2s.  lid.,  the  charge  actual!)^  made.  In  such  a  case  it  is  the 
invariable  practice  for  a  policeman  to  travel  with  the  goods 
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over  the  defendants'  line,  and  see  them  delivered  to  the 
London,  Chatham  and  Pover  Railway  Company. 

The  defendants  carried  the  pictures  by  their  railway  to 
their  goods  station  in  London,  known  as  the  Brick  Lane 
station,  where,  besides  the  servants  of  the  company,  per- 
sons having  or  professing  to  have  business  with  the  com- 
pany have  access.  There  the  defendants  loaded  the  pictures 
on  one  of  their  vans.  No.  418,  together  with  some  other 
goods,  for  the  purpose  of  being  conveyed  to  the  London, 
Chatham  and  Dover  Railway. 

At  the  time  the  defendants  received  the  pictures  the  course 
of  business  adopted  by  them  in  transmitting  goods  from 
the  Brick  Lane  station  to  other  railway  stations,  was  as  fol- 
lows :  They  loaded  the  goods  in  their  vans  or  in  those  of 
Messrs.  Macnamara,  who  carry  for  the  defendants,  or  in 
those  of  persons  employed  by  Messrs.  Macnamara,  the  vans 
standing  in  the  Brick  Lane  station  for  that  purpose.  It  was 
the  duty  of  one  of  the  clerks  of  the  department,  to  which 
the  carmen  would  be  referred,  to  deliver  to  the  defendants' 
carmen  or  the  carmen  of  Messrs.  Macnamara,  or  of  their 
sub-contractors,  the  delivery  sheets  for  and  weight  notes  of 
the  goods  on  the  respective  vans,  and  also  passes  to  enable 
them  to  pass  the  por-ter  at  the  gate  of  the  yard,  whose  duty 
was  not  to  permit  any  van  to  leave  the  yard  without  the 
production  of  such  a  pass.  Before,  however,  a  carman  could 
obtain  from  such  oleiK  the  delivery  sheets,  weight  notes,  and 
pass,  he  had  to  go  to  an  ofl5ce  called  the  cartage  oflSce, 
where  he  received  verbal  instructions  *as  to  what  [694 
numbered  van  he  could  take,  what  its  destination  was,  and 
to  what  department  he  should  apply  for  delivery  sheet, 
weight  note,  and  pass. 

On  applying  to  the  clerk  of  such  department,  and  stating 
the  number  and  destination  of  the  van,  and  the  person  by 
whom  he  was  employed,  the  clerk  would  give  him  the  de- 
livery sheets,  weight  note,  and  pass,  although  he  did  not 
know  him,  on  the  assumption  that  he  was  a  carman  em- 
ployed bv  defendants  or  ilacnamara,  or  his  sub-contractors. 
Ko  man  had  a  right  to  act  as  carman  and  receive  the  above 
documents  unless  appointed  by  the  defendants,  or  Macna- 
mara, or  his  sub-contractors. 

On  the  18th  of  December,  1873,  while  the  van  418  was 
standing  in  the  defendants'  yard  at  Brick  Lane  station 
ready  loaded,  a  man  applied  to  William  King,  the  defen- 
dants' delivery  clerk,  and  stated  that  his  name  was  Clarke, 
and  thit  he  was  one  of  Messrs:  Macnamara' s  carmen,  and 
asked  for  a  van,  giving  the  No.  418,  and  stating  its  destina- 
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tion ;  and  he  thereupon  received  from  King  the  delivery 
sheet  and  weight  note,  and  a  pass,  which  enabled  him  to 
leave  the  yard,  the  clerk  assuming  and  believing,  from  the 
fact  of  his  telling  him  the  number  of  the  van  and  its  destina- 
tion and  that  be  was  in  the  employ  of  Macnamara,  that  he 
was  in  fact  in  Macnamara's  employ. 

The  man  who  called  himself  Clarke,  having  procured  the 
documents,  got  on  to  the  van  No.  418  and  drove  it  out  of  the 
yard,  after  having  delivered  his  pass  to  the  porter  at  the 
gate.  The  clerks  in  the  cartage  omce  gave  evidence  that,  to 
the  best  of  their  belief,  nobody  representing  himself  as 
Clarke  had  applied  for  a  van  on  the  day  in  question,  and 
that  certainly  no  one  had  been  authorized  at  the  cartage 
office  on  that  day  to  take  away  van  418. 

The  defendants  had  not  a  carman  of  the  name  of  Clarke, 
but  in  December,  1873,  Messrs.  Macnamara  had  a  man  of 
that  name.  It  is  admitted  that  the  felony  was  committed, 
not  by  him,  but  by  the  man  who  represented  himself  to  be 
Clarke.  The  van  418,  it  was  afterwards  discovered,  had 
been  left  empty  in  the  Whitechapel  coal  yard  belonging  to 
the  defendants. 

It  is  agreed  that  the  court  shall  have  power  to  draw  all 
necessary  inferences  from  the  facts  stated. 
695]    *'rhe  question  for  the  opinion  of  the  court  is  whether 
the  defendants  are  liable  on  the  above  facts  for  the  loss  of 
the  pictures. 

H.  Tindal  Atkinson  {Philbricky  Q.C.,  with  him),  for  the 
plaintiff :  It  is  immaterial  whether  the  man  was  the  servant 
of  Macnamara  or  of  the  defendants,  for  in  the  former  case 
he  would  be  the  defendants'  servant  within  the  Carriers  Act : 
Machu  V.  London  &  South  Western  JRy.  Co.  (*).  In  that 
case  Pollock,  C.B.,  was  prepared  to  hold,  if  it  had  been 
necessary,  that  the  defendants,  having  held  out  and  trusted 
the  person  guilty  of  the  felony  as  their  servant,  were  es- 
topped from  denying  that  he  was  their  servant. 

[Blackbubn,  J.:  What  is  there  here  to  amount  to  an 
estoppel  X] 

The  defendants  intrusted  the  pictures  to  the  man  as  their 
servant. 

[Blackburn,  J.:  No,  they  never  intrusted  them  to  him 
at  all.  There  may  have  been  negligence,  perhaps  gross  neg- 
ligence, but  that  is  all.] 

The  defendants  trusted  him  as  the  servant  of  Macnamara, 
and  therefore  as  their  servant. 

Q)  2  Ex.,  416;  17  L.  J.  (Ex.),  271. 
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[Bl/lckburn",  J.:  They  did  not  trust  him  as  servant, 
King  thought  he  was  their  servant.     That  is  all.] 

The  defendants  had,  de  facio^  possession  of  the  pictures 
as  carriers,  and  if  they  intrust  the  pictures  to  a  person  to 
act  in  relation  to  them  as  their  servant,  as  against  the  owner 
they  cannot  deny  that  he  was  their  servant,  inasmuch  as 
they  put  him  in  the  position  of  a  servant,  and  so  enabled 
him  to  commit  the  felony.  The  very  object  of  this  part  of 
the  Carriers  Act  was  to  render  the  carrier  liable,  if  he  com- 
mitted the  dominion  of  the  thing  to  another  to  be  carried. 
And  it  is  immaterial  that  the  person  turns  out  to  be  not 
really  servant,  if  he  has  been  trusted  by  the  carrier  as  his 
servant. 

Day^  Q.C.,  {Marriott^  with  him),  for  the  defendants,  was 
not  heard. 

Blackburn,  J. :  It  is  impossible,  on  any  fair  construction 
of  the  act,  with  reference  to  the  facts,  to  hold  the  defendants 
liable.  It  is  impossible  to  say  that  the  defendants  have  so 
acted  as  to  *represent  that  the  thief  was  their  ser-  [696 
vant,  so  as  to  estop  them  from  denying  it.  This  is  a  highly 
artificial  attempt  to  make  out  a  constructive  liability  on  the 
part  of  the  railway  company. 

QuAiN,  J.:  You  cannot  turn  a  person,  who,  by  false  rep- 
resentations that  he  is  the  servant  of  the  defendants'  agent, 
has  got  from  them  possession  of  goods,  into  the  defendants' 
servant  for  the  purpose  of  the  Carriers  Act. 

JudgToent for  the  defeTidarUs. 

Solicitors  for  plaintiff:    Paterson^  Snow  &  Burney^  for 
Gipp  &  Sons,  Chelmsford. 
Solicitor  for  defendants :   W,  H.  Shaw. 

See  14  Eng.  Rep.,  878  note ;  10  Eng.  derance,  which  is  most  reasonable  In 

B.,  87  note;   20  Am.  Rep.,  420  note;  view  of  all  the  surroonding  drcam- 

10  Am.   Law  Rev.,  642;    Sheldon  «.  stances,  and  is  most  consistent  with  the 

Hudson  River  R.  R.,  29  Barb.,  226  ;  conceded  facts:    Kimball  «.  Myers,  21 

Lehman  «.  Brooklyn,  29  Barb.,  284.  Mich.,  276. 

A  preponderance  of  evidence  is  ordi-        Presumptions,  like  probabilities,  are 

narily  sufficient  in  a  civil  case  :  14  Eng.  of  different  degrees  of  strength;  and 

R.,  878  not«  ;  Sheldon  v.  Hudson  River  while  it  is  true  that,  in  civil  causes,  a 

R.  R.,  29  Barb.,  226  ;  Lehman  v.  Brook-  preponderance  of  evidence  is  all  that 

lyn,  29  Barb.,  284;   Burnett  «.  Ward,  is  required,  still,  to  create  a  prepon- 

42  Verm. ,  80.  derance.  the  evidence  must  be  sufficient 

In  civil  cases  a  jury  cannot  be  re-  to  overcome  the  opposing  presumptions 

Snired  to  discard  testimony  which  pro-  as  well  as  the  opposing  evidence,  and 

uoes  a  rational  belief,  because  it  does  more  evidence  will  be  required  to  main- 

not  conclusively  establish  the  fact  to  be  tain  the  affirmative  of  an  issue,  when 

proved:  Watkins  v.  Wallace,  19  Mich.,  the  opposing   presumption    is    strong 

57  ;  14  Eng.  R.,  878-9.  than  when  it  is  weak.     To  fasten  upon 

That  wUl  be  entitled  to  a  prepon-  a  man  a  very  heinous  or  repulsive  act 

18  Eng.  Rep.  17 
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requires  stronger  proof  than  to  fasten  sary  that  the  same  evidence  should  be 
upon  him  an  indifferent  act,  or  one  in  adduced  to  sustain  the  plea  of  justifica- 
accordance  with  his  known  inclinations,  tion  that  would  be  necessary  to  convict 
It  is  not  error  to  instruct  a  jury  that  the  plaintiff  upon  an  indictment  for  the 
they  should  require  more  evidence  to  crime  imputed  to  him  :  Sloan  v.  Gil- 
prove  that  the  plaintiff  set  fire  to  his  bert,  12  Bush  (Ky.),  51,  53-7,  showing 
buildings  to  defraud  an  insurance  com-  why  the  rule  is  otherwise  in  England  ; 
pany  than  to  establish  payment  of  a  note  Wightman  v.  Western,  etc. ,  8  La.  Ann. , 
or  prove  an  account  in  set-off  :  Decker  442  ;  Hoffman  v.  Western,  etc.,  1  lia. 
V.  Somerset,  etc.,  60  Maine,  406.  Ann.,  216  ;    Schmidt  «.  N.  Y.,  etc.,  1 

See  also  Ellis  v.  Buzzell,  60  Maine,  Gray,  529 ;  Washington  v,  Wilson,  7 

209  ;  Knowles  «.  Scribner,  57  id.,  495.  Wise.,  169  ;    ^tna  v.  Johnson,  11  Bush 

A  misdirection  of  the  jury,  as  to  the  (Ky.),   587;Kincade  «.    Bradshaw,   8 

burden  of  proof,  is  error  for  which  the  Hawks  (,N.C.),  63  ;    Barfield  v,  Britt,  2 

judgment  will  be  reversed  at  the  in-  Jones' (N.C.)  Law,  41  ;  Ellis  v.  Buzzell, 

stance  of  the  party  prejudiced  thereby:  60  Maine,  209  ;   Matthews  v.  Huntley, 

McNutt  «.  Kaufman.  26  Ohio.  St.  R.,  9  N.  H.,  150;    Folsom  «.  Braun,  25  N. 

127  ;  Watkinst).  Wallace,  19  Mich.,  57.  H.,  122. 

On  the  trial  of  a  civil  action  wherein  See  2  Greenl.  Ev.,  §  426  ;  Townsend 

the  claim  or  defence  is  based  on  an  al-  on  Slander  (2d  ed.),  644  ;  1  Hilliard  on 

le^ed  fraud,  the  issue  may  be  deter-  Torts  (4th  ed.),  407,  ch.  15,  §  46 ;  10 

mined  in  accordance  with  the  prepon-  Am.  Law  Rev. ,  642. 

derance  or  weight  of  evidence,  whether  The  rule  is  otherwise  in  England,  for 

the  facts  constituting  the  alleged  fraud  the  reason  that  when  a  defenc&nt  justi- 

do.  or  do  not,  amount  to  an  indictable  fies  words  which  amount  to  a  charge  of 

offence :  Stranathan  v.  Greaves,  26  Ohio  felony,  and  obtains  a  verdict  in  his 

St.  R.,  2  ;  Strader  v.  Mulvane,  17  Ohio  favor  upon  the   plea  of  justification, 

8t.  R.,  624.  the  plaintiff  may  be  put  upon  trial 

In  an  action  on  a  fire  policy,  where  for  the'  imputed  felonv  without  the 
the  defense  is  that  the  assured  burned  indictment  of  a  grand  jury  :  Sloan  «. 
the  property,  the  rule  in  civil  and  not  Gilbert,  12  Bush  (Ky.),  53 ;  Cook  v. 
the  one  in  criminal  cases,  as  to  the  Field,  3  Exch.,  133 ;  1  Taylor  on  Evi- 
quarUum  of  proof,  applies ;  but  in  view  dence  (6th  ed.),  §  97a,  et  seq, 
of  the  nature  of  the  charge,  the  evi-  The  rule  in  New  York  is  the  same  as 
dence  to  establish  it  ought  to  be  such  in  England,  though  the  principle  on 
as  clearly  to  satisfy  the  jury  of  its  which  the  English  rule  is  baseid  does 
truth  :  Scott  v.  Home  Ins.  Co.,  5  West-  not  obtain  :  14  Eng.  Rep.,  378  note  ; 
ern  Jurist,  499 ;  1  Dillon,  105,  U.  S.  Clark  v.  Dibble,  16  Wend.,  601  ;  Mc- 
District  Court,  Dist.  Mo.,  Dillon,  J.  Kinley  «.  Rob,  20  Johns.,  351 ;  Wood- 
See  Stranathan  v.  Greaves,  26  Ohio  beck  f>.  Keller,  6  Cowen,  118  ;  Mitchell 
St.  R.,  5,  as  to  whether  insurance  cases  «.  Borden,  8  Wend.,  570. 
form  an  exception  to  the  general  rule  in  In  Vermont,  when  the  recovery  is 
civil  cases.  strictly  a  penalty,  the  rule  in  criminal 

See  also  May  on  Insurance,  §g  583,  cases   applies :    Burnett   v.   Ward,  42 

407-411 ;  Kane  v.  Hibernia,  etc.,  38  N.  Verm.,  85-6. 

J.  Law,  441 ;   20  Am.  Rep.,  409,  420  S.  was  examined  as  a  witness  against 

note  ;  Sloan  v.  Gilbert,  12  Bush  (Ky.),  T.  charged  with  the  crime  of  rape.    He 

66  ;  2  Greenl.  Ev.,  §  426   and  note  ;  was  asked  if  he  and  T.  had  not  agreed 

Huhberger  V.  Merchants,  etc.,  4  Bissell,  to  commit  the  rape, 'and  if  he  did  not 

265  ;  Richardson  v.  Canada,  etc.,  17  U.  hear  the  cries  of  the  girl  while  T.  had 

C.   Com.   PI.,  341;   Chishom    v.   Pro-  her  in  the  bushes;  lie  denied  both, 

vincial,  etc.,  20  id.,  11  ;  Gould  v,  Brit-  The  examination  was  interrupted  for  a 

ish,  etc.,  27  U.  C.  Q.  B.,  473;  Decker  few  minutes,  and  the  witness  retired 

17.  Somerset,  etc.,  66  Maine,  406.  into  another  room,  when  he  stifited  to 

A  plea  of  justification  may  be  sus-  two  of  the  ofilcers  and  another  person, 

tained  by  a  preponderance  of  testimony  that  to  help  T.  he  had  sworn  falsely  ; 

in  actions  for  slander,  where  crime  is  when  his  examination  was  resumed  he 

imputed    by    the    alleged    slanderous  said  that  he  and  T.  had  agreed  to  com- 

mattei^.     In  such  case  it  is  not  neces-  mit  the  rape,  and  that  he  did  hear  the 
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cries  of  the  girl.     S.  was  then  indicted  vict  him  :  Schwartz  «.  Com.,  2T  Gratt. 

for  perjary  in  making  the  first  state-  (Va.),  1025. 

ment.     There  was  no  evidence  against  See  People  «.  Burden,  9  Barb.,  469, 

him  bat  his  own  statements  :  Held,  his  as  explained  in  Schwartz  «.  Com.,  27 

statements  were  not  safficient  to  con-  Gratt.  (Va.),  1029.          "* 


[1  Queen's  Bench  Division,  700.] 
May  26,  1876. 

*Lee  V.  Gaskell.  [700 

Slahiie  of  Frauds  (29  Car.  2,  e.  8),  «.  4,  ll—Sale  of  Tmanft  F^xturea, 

The  tenant  of  premises  having  become  bankrupt,  the  trasteo  sold  the  tenant's  fix- 
tares  on  the  premises  to  the  plaintiff,  and  he  sold  them  to  the  defendant,  the  land- 
lord. There  was  no  agreement  in  writing,  and  the  value  of  the  fixtures  was  above 
£10.     An  action  having  been  brought  for  the  price  : 

Hdd,  that  the  sale  was  not  within  s.  4  of  the  Statute  of  Frauds  as  the  sale  of  an 
interest  in  land,  nor  within  s.  17  as  the  sale  of  goods  and  chattels ;  and  the  action 
was  therefore  maintainable. 

Hallen  v.  Buud«r  (1  C.  M.  <&  R.,  266)  followed. 

Statement  of  claim,  inter  alia^  that  plaintiff  sold  to  de- 
fendant a  gas-meter  and  certain  gas-fittings  then  in  a  certain 
mill.  The  plaintiff  furnished  defendant  with  a  bill  for  the 
meter  and  fittings,  amounting  to  £11 18^.  8^.,  which  the  de- 
fendant promised  to  pay,  but  has  not  paid. 

Statement  of  defence :  Defendant  denies  the  sale  as  al- 
leged and  that  he  received  the  bill  and  promised  to  pay  it 
as  alleged.  That  there  was  no  note  or  memorandum  of  the 
bargain  in  writing  signed  by  the  defendant  or  his  agent,  nor 
did  ne  accept  part  of  the  goods  *and  actually  receive  [701 
the  same,  nor  did  he  give  anything  as  earnest  money  or  as 
part  payment,  within  29  Car.  2,  c.  3,  s.  17. 

At  the  trial  before  Brett,  J.,  at  the  Manchester  spring  as- 
sizes, it  appeared,  as  to  this  part  of  the  plaintiff's  claim,  that 
the  defendant  was  landlord  of  the  mill  m  which  the  fixtures 
were,  they  were  tenant's  fixtures,  and  the  tenant  had  be- 
come banKrupt,  and  the  trustee  sold  them  to  the  plaintiff, 
and  he  afterwards  sold  them  to  the  defendant  for  the  sum 
claimed.  It  was  objected  that  the  contract  came  within 
either  s.  4  or  s.  17 of  the  Statute  of  Frauds ;  and  the  learned 
judge  directed  judgment  for  the  defendant,  giving  leave  to 
move  to  enter  judgment  for  the  plaintiff. 

J.  Edwards^  Q.C,  for  th^  plaintiff,  moved  accordingly: 
This  was  not  a  contract  within  either  section  of  the  Statute 
of  Frauds.  Hallen  v.  Runder  (*)  is  directly  in  point  that 
such  a  contract  is  neither  an  agreement  for  the  sale  of  an 
interest  in  land  within  s.  4,  nor  an  agreement  for  the  sale  of 

(»)  1  C.  M.  A  R.,  266. 
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goods  and  chattels  within  s.  17.  This  case  is  recognized  as 
good  law  in  the  notes  to  Oreene  v.  Cole{'\ 

H.  Collins  (with  him  C.  Russell^  Q.C.),  for  the  defen- 
dant :  It  must  be  admitted  that  HalUn  v.  Runder  (")  is  an 
authority  that  such  a  contract  is  not  one  relating  to  an  in- 
terest in  land  within  s.  4 ;  but  there  is  no  decision  that  s.  17 
did  not  apply,  and  it  may  be  observed  that  possession  had 
been  taken  by  the  landlord,  who  was  the  purchaser  in  that 
case.  Here  the  sale  was  not  by  the  tenant  direct  to  the  land- 
lord, but  from  the  tenant  or  his  trustee  to  the  plaintiff,  and 
by  him  to  the  landlord. 

'  [CocKBURN,  C.J.:    Is  it  more  than  the  sale  of  the  right  to 
sever?  the  fixtures  had  not  been  severed.] 

Bayley,  B.,  in  Hallen  v.  Runder {*\  says:  ''It  [the  sale] 
effects  a  severance  when  the  purchase  is  complete,  but  not 
before."  The  purchase  here  was  complete  as  between  the 
trustee  and  the  plaintiff,  and  the  fixtures  therefore  had  be- 
come chattels  by  the  original  sale,  before  they  were  resold 
to  the  defendant. 

[QuAiN,  J.:  They  had  not  in  fact  been  severed  when  the 
plaintiff  sold  to  the  landlord  ;  what  have  we  to  do  with  any 
original  sale  ?] 

702]  *The  plaintiff  has  no  title  except  by  that  sale.  The 
question  is  treated  as  doubtful  in  Amos  and  Ferard  on  Fix- 
tures, p.  252-4,  where  Parker  v.  StanilandC)  is  cited,  in 
which  it  was  held  that  the  sale  of  a  growing  oi  crop  of  pota- 
toes was  a  contract,  not  within  s.  4,  but  witnin  s.  17.  Smith 
V.  Surman  (*)  is  to  the  same  effect ;  and  the  case  of  fixtures 
is  very  analogous  to  that  of  growing  crops,  as  is  pointed  out 
by  Parke,  B.,  in  Hallen  v.  Runder  {*). 

CocKBUBN,  C.J.:  The  case  of  Hallen  v.  Runder  (*)  is  di- 
rectly in  point  and  binding  upon  us,  and  I  think  the  prin- 
ciple on  which  it  was  decided  was  perfectly  right.  Fixtures, 
although  they  may  be  removable  during  the  tenancy,  as 
long  as  they  remain  unsevered,  are  part  of  the  freehold,  and 
you  cannot  dispose  of  them  to  the  landlord  or  anv  one  else 
as  goods  and  chattels,  because  they  are  not  severed  from  the 
freehold  so  as  to  become  goods  and  chattels.  All  vou  can 
do  is  to  bargain  for  the  sale  of  them  as  fixtures,  which  are 
subject  to  the  right  of  the  tenant  to  remove  them  during  the 
term,  but  which  right  is  liable  to  be  lost  if  it  is  not  exercised 
during  the  term.  There  is  but  a  remote  analogy  between 
fixtures  and  growing  crops,  but  there  is  this  obvious  dis- 

0)  2  Notes  Saund.,  666.  {*)  11  East,  862. 

(»)  1  C.  M.  A  R.,  266.  (»)  9  B.  A  C,  561. 

(»)  1  C.  M.  4  R.,  at  ^.  269.  (•)  1  C.  M.  A  R.,  at  p.  276. 
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tinction  between  them, — fixtures,  when  sold  as  fixtures,  are 
intended  to  remain  where  they  are,  while,  as  to  growing 
crops,  it  is  the  express  intention  of  the  purchaser  to  remove 
them. 
Mellob  and  Quain,  JJ.,  concurred. 

JudgTnentfor  the  plaintiff. 

Solicitors  for  plaintiff :  E.  Milne  &  Co. 
Solicitors  for  defendant:    Fritchard  &  Englefleld^  for 
Grundy  &  Kershaw,  Mancnester. 


[I  Queen's  Bench  Diyision,  703.] 
May  10, 1876. 

*The  Queen  v.  The  Inhabitants  op  Greenhow.    [703 

Highway — Indictment  /or  Non-repair — Landslip  covering  Part  of  ERghway —     ^ 

Exemption  from  Liability. 

Upon  the  trial  of  an  indictment  for  the  non-repair  of  a  highway,  it  appeared  that 
the  highway  ran  along  the  olope  of  a  hill  several  hundred  feet  above  we  level  of  a 
valley  beneath.  Two  landrtlipa  occurred  on  the  slope  of  the  bill,  comprising  many 
acres  of  land,  and  part  of  the  highway  was  carried  away  into  the  valley  below,  and 
its  place  filled  up  with  earth,  stones  and  other  debris.  The  debris  was  at  one  point 
twenty-five  feet  above,  and  at  another  two  feet  below,  the  level  of  the  old  road,  and 
occupied  the  line  or  ti*ack  of  the  highway.  At  the  point  where  it  was  twenty-five 
feet  above  the  level  of  the  old  road  it  had  been  ascertained  by  boring  that,  for  a 
depth  of  thirty  and  a  lialf  feet  from  the  surface,  there  was  nothing  but  soil,  shale 
and  stones,  and  that  there  was  no  trace  of  the  old  metalled  road,  but  the  line  of  it 
was  known  and  admitted.  Evidence  was  given  that  it  was  practicable  to  form  a 
road  along  the  old  track  of  a  similar  character  to  the  adjoining  parts  of  the  old 
road  at  a  cost  of  £341 : 

Hdd^  the  court  having  power  to  draw  inferences  of  fact,  that  there  was  no  proof 
of  such  destruction  of  the  highway  as  to  exempt  the  parish  from  their  liability  to 
repair  it. 

Indictment  against  the  inhabitants  of  the  township  of 
Greenhow,  in  the  North  Ridine  of  the  county  of  York,  for 
the  non-repair  of  a  highway.  The  indictment  was  removed 
by  certiorari  into  this  court,  and  came  on  to  be  tried  before 
Amphlett,  B.,  at  the  York  spring  assizes,  1876,  when  a  ver- 
dict of  guilty  was  found  by  consent,  subject  to  the  opinion 
of  the  court,  upon  the  following  case  : — 

1.  The  defendants  are  the  inhabitants  of  the  township  of 
Greenhow,  one  of  three  townships  in  the  parish  of  Ingleby 
Greenhow.  And  it  is  admitted,  for  the  purposes  of  this 
case,  that  the  township  of  Greenhow  is  liable  to  maintain 
its  own  highways. 

2.  The  road  is  a  common  Queen's  highway,  called  Brough- 
ton  Bank  Top,  leading  from  Stokesley  to  fiilsdale. 

3.  The  indictment  alleges  that  a  part  of  the  road  in  the 
township  of  Greenhow,  being  in  length  251  yards  and  in 
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breadth  6  yards,  on  the  1st  of  July',  1873,  and  from  thence 
until  the  date  of  the  indictment,  was  in  great  decay  for 
want  of  due  reparation. 

4.  The  highway  in  question  is  an  ordinary 'metalled  road, 
and  that  part  of  it  mentioned  in  paragraph  3,  and  now  in 
dispute,  runs  north  and  south  along  the  slope  of  a  hill  sev- 
7041  eral  hundred  feet  *above  the  level  of  the  valley  be- 
nearh  the  slope,  being  at  right  angles  to  the  direction  or  the 
road  and  very  precipitous. 

6.  Up  to  the  time  of  the  landslip  hereinafter  mentioned, 
the  road  was  a  highway  repairable  by  the  parish  or  town- 
ship of  Ingleby  Greenhow,  and  was,  and  except  as  herein- 
after mentioned  now  is,  in  good  and  proper  repair. 

6.  In  April  and  June,  1872,  two  landslips  of  great  magni- 
tude occurred  on  the  slope  of  the  hill,  tne  second  being  a 
continuation  of  the  first,  the  two  landslips  together  com- 
prising many  acres  of  land,  and  extending  from  the  top  of 
the  slope  to  about  170  yards  below  the  highway. 

7.  The  part  of  the  highway  now  in  dispute  and  out  of  re- 
pair was  absolutely  destroyed  by  the  landslip,  that  is  to 
say,  was  carried  away  into  the  valley  below,  and  its  place 
supplied  and  filled  up  with  earth,  stones  and  other  debris 
of  landslip. 

8.  A  large  portion  of  the  hillside  was  moved  bodil  v  down- 
wards to  the  valley  beneath,  and  the  ground  on  which  the 
old  road  stood  was  broken  up  and  carried  away  as  stated. 

.9.  The  depth  and  level  of  tne  debris  along  the  line  of  the 
old  road  diflfers  much.  The  debris  is  at  one  point  twenty- 
five  feet  above,  and  at  another  two  feet  below,  the  level  of 
the  old  road,  and  now  occupies  the  line  or  track  of  the  old 
highway. 

10.  This  debris  consists  of  loose  soil,  stones,  and  shale, 
and  there  is  water,  coming  from  springs  on  the  hillside, 
which  percolates  through  and  over  it,  and  from  the  time  of 
the  original  landslips  up  to  the  present  time,  in  dry  weather, 
both  horses  and  some  carts  and  conveyances  still  continue 
to  pass  over  it,  nearly  in,  but  higher  up  the  hill  than  the 
line  of  the  old  road,  and  of  course  witn  great  danger  and 
diflSculty.  In  wet  weather  the  debris  is  at  times  so  full  of 
water  as  to  be  impassable,  as  there  are  no  drains. 

11.  At  the  point  where  the  debris  is  twenty-five  feet  abov^ 
the  level  of  the  old  road,  it  has  been  ascertained  by  boring 
that,  for  a  depth  of  thirty  and  a  half  feet  from  the  surface, 
there  is  nothing  but  soil,  shale,  and  stones,  and  that  there 
is  no  trace  of  the  old  metalled  road,  but  the  line  of  it  is 
known  and  admitted. 
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12.  The  metal,  consisting  of  broken  stones,  of  the  old 
road  has  been  carried  away  at  one  point  fifty-five  yards 
down  the  hill  into  the  valley  from  its  original  position,  and 
a  wall  which  ran  along  *the  east  or  lower  side  thereof,  [705 
as  a  fence  or  boundary  on  that  side,  was  carried  downwards 
along  with  the  road,  and  is  visible  among  the  debris  for 
about  fifty  yards  of  its  length. 

13.  At  the  north  edge  of  the  landslip,  at  th'e  point  where 
the  same  meets  the  uninjured  portion  of  the  highway,  the 
site  of  the  old  road  is  scooped  out  and  lowered,  so  that 
there  is  a  fall  of  some  few  feet  from  the  uninjured  metalling 
to  the  debris  on  the  line  or  track  of  the  old  road. 

14.  A  verdict  of  guilty  was  entered,  subject  to  the  find- 
ing of  an  engineer,  on  the  following  three  questions,  namely : 
1st.  What  had  become  of  the  old  road,  and  whether  and  to 
what  extent  had  it  been  carried  away  from  its  former  posi- 
tion. 2d.  Whether  and  to  what  extent  it  had  been  abso- 
lutely destroyed.  3d.  Whether  it  was  practicable,  and  at 
what  cost,  to  make  a  permanent  and  passable  road  along 
the  whole  track  of  a  similar  character  to  the  adjoining  parts 
of  the  old  road ;  and  it  was  ordered  that  upon  such  finding 
a  special  case  might  be  stated  at  the  request  of  either  party. 

16.  The  engineer  having  viewed  and  inspected  the  locus 
in  quo  and  taken  such  evidence  and  obtained  such  informa- 
tion and  assistance  as  he  thought  fit,  made  his  report  on 
the  4th  of  November,  1876,  and  found  the  facts  as  follows : 
1.  The  old  road  had  been  carried  away  and  overlaid  by  a 
landslip,  at  a  point  called  Broughton  iSank  Top,  to  a^  ex- 
tent of  262  yards  or  thereabouts.  2.  The  road  is  absolutely 
destroyed  for  the  extent  to  which  it  is  carried  away  and 
overlaid,  amounting  in  the  whole  to  the  said  length  of  262 
yards.  3.  It  is  practicable  to  form  a  permanent  and  pass- 
able road  along  the  old  track  of  a  similar  character  to  the 
adjoining  parts  of  the  old  road,  and'  the  cost  of  doing  so 
would  be  £341. 

16.  The  ratable  value  of  the  whole  parish  is  £4,766,  and 
a  rate  of  hd.  in  the  pound  on  this  amount  produces  £100  or 
thereabouts. 

17.  There  is  in  existence  a  good  road  from  Bilsdale  to 
Stokesley,  which  diverges  from  the  destroyed  road  at  a 

Soint  on  the  Bilsdale  side  of  the  landslip  and  reaches 
tokesley  by  way  of  Ingleby  Greenhow,  but  by  this  road 
from  the  point  of  divergence  the  distance  to  and  from 
Stokesley  is  increased  by  one  mile  and  two- thirds  of  another 
mile,  and  persons  using  the  same  having  also  to  pass 
through,  open  and  close  several  gates. 
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706]  *18-  On  this  road  the  defendant  township  has,  since 
the  said  landslip,  expended  a  considerable  sam  in  improv- 
ing it,  so  as  to  reader  it  more  convenient. 

19.  There  is  also  a  road  from  Bilsdale  to  Stokesley  by 
way  of  Carlton  ;  these  roads  are  both  of  them  longer  in 
distance  than  the  destroyed  road,  but  the  gradients  are 
somewhat  better. 

20.  The  court  is  to  be  at  liberty  to  draw  inferences  of  fact. 

21.  The  question  for  the  opinion  of  the  court  is,  whether 
there  exists  a  legal  duty  or  ooligation  upon  the  defendants 
to  make  and  maintain  an  available  carriage  road  in  the  line 
or  track  of  the  old  road,  so  as  to  form  and  continue  a  per- 
manent and  passable  highway  from  Stokesley  to  Bilsaale 
at  the  part  destroyed. 

Wills^  Q.C.,  and  Forbes ^  for  the  prosecutors:  There  is 
nothing  to  relieve  the  defendants  from  their  obligation  to 
maintain  the  road  for  public  use  as  a  highway.  The  only 
case  in  which  the  defendants  could  be  excused  from  liability 
is  where  the  substance  of  the  road  has  been  destroyed  by 
the  act  of  God  or  some  extraordinary  accident.  The  law  is 
clearly  explained  in  Reg.  v.  Hormea{')y  where  upon  an  in- 
dictment for  non-repair  it  appeared  that  the  highway  ran 
down  to  the  sea,  the  land  gently  sloping  to  the  water' sedge, 
and  that  by  the  encroachment  of  the  waves  the  land  and 
road  were  swept  away.  It  was  held  that  the  obligation  to 
repair  was  gone,  as  there  was  no  highway  to  repair. 

[QuAiN,  J.:  The  common  law  confines  the  obligation  of 
the  parish  to  repairs ;  it  does  not  require  them  to  make  a 
road. 

Blackburn,  J.:  In  all  these  cases  it  is  very  much  a  ques- 
tion of  degree.] 

In  the  present  case  the  road  along  the  old  track  could  be 
restored  at  a  very  moderate  expense.  Beg,  v.  Bamber  (") 
is  another  case  where  part  of  the  highway  was  encroached 
upon  by  the  sea,  and  it  was  stated  that  it  would  cost  a  very 
large  sum  of  money  to  make  a  road  in  place  of  that  de- 
stroyed ;  but  Lord  Denman,  while  holding  the  parish  not 
liable,  did  not  rely  upon  the  argument  that  the  ancient 
line  of  Jiighway  had  been  removed,  but  upon  the  fact  that 
it  would  be  necessary  to  create  the  earth  anew.  The  case 
of  Beg.  V.  Pauli^\  where  the  highway  ran  along  the  top 
707]  of  a  quay,  *part  of  which  was^ washed  away  by  the 
sea,  18  precisely  similar.  There  is  nothing  to  show  that 
the  money  required  for  the  repairs  is  an  unreasonable  sum. 

(')  Dears.  <fe  P.  Cr.  C,  291 ;  28  L.  J.  (M.C.),  59.  («)  6  Q.B.,  279. 

(»)  2  Mood.  <b  Rob.,  807. 
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CavCy  Q.C.,for  tho  defendants:  The  question  whether  it 
is  reasonably  practicable  for  the  parish,  under  the  circura- 
Btanoes,  to  repair  the  road,  can  hardly  be  the  test  of  their 
liability.  In  Reg.  v.  Hornsea  (*)  Maule,  J.,  suggests,  as 
the  condition  of  liability,  does  the  highway  still  exist  ? 

[Blackburn,  J. :  What  is  the  alteration  of  the  lo(yiis  in 
quo  which  in  point  of  law  enables  one  to  say  that  the  road 
no  longer  exists  ?J 

The  arbitrator  has  found  in  effect  that,  to  carry  out  the 
repairs,  it  will  be  necessary  to  construct  a  new  way.  It 
may  be  difficult  to  lay  down  any  general  rule  as  to  what  is 
a  substantial  destruction  of  a  highway,  but  here  there  is 
enough  to  show  that  the  old  road  has  been  destroyed. 
Under  the  Highway  Act,  27  &  28  Vict.  c.  101,  ss.  47,  48,  the 
highway  board  may,  in  place  of  the  parish,  execute  the 
necessary  works. 

[Blacxbubn,  J.:  Is  there  any  power  to  compel  them  to 
execute  such  works?] 

It  must  be  admitted  that  there  is  not.    • 

Blackburn,  J.:  In  this  case  I  have  great  difficulty  in 
giving  a  precise  definition  of  what  constitutes  a  destruction 
of  a  highway,  but  upon  the  facts  found  by  the  arbitrator  I 
have  come  to  the  conclusion  that  enough  has  not  been  done 
or  happened  to  the  road  in  question  to  relieve  the  parish 
from  the  liability  to  repair  it.  Whether  a  highway  has  been 
destroyed  or  not,  is  a  question  of  more  or  less,  and  it  is  a 
matter  of  common  sense  that  where  the  road  has  been  swept 
away  and  occupied  by  the  sea,  you  cannot  call  on  the 
parish  to  repair  it,  or  in  the  case  of  a  sea  wall,  where  the 
public  have  acauired  a  right  to  walk  on  the  top  of  the  wall, 
the  parish  could  not  be  obliged  to  rebuild  the  wall  if  it 
were  washed  away  by  the  sea.  On  the  other  hand,  it  would 
be  equally  impossible  to  say  that,  when,  in  consequence 
of  a  landslip  or  one  of  those  floods  which  frequently  occur 
in  certain  districts,  the  surface  of  a  metalled  road  is  filled  up 
or  covered  over,  the  parish  is  *relieved  from  liability.  [70o 
The  same  observations  apply  to  the  case  where  a  (juantity 
of  gravel  or  debris  is  thrown  from  above  on  a  highway, 
and  the  line  of  the  old  road  remains  as  before. 

Here  we  have  the  facts  that  the  highway  ran  along  the 
slope  of  a  hill,  that  a  landslip  occurred,  and  that  part  of 
the  highway  was  driven  into  the  valley  below,  and  its  place 
supplied  by  earth,  stones,  and  other  rubbish.  It  appears 
that  at  one  point  this  rubbish  is  twenty-five  feet  above  the 
level  of  the  old  road,  and  that  there  is  no  trace  of  this  old 

(»)  Dears.  <fe  P.  Cr.  C,  291;  28  L.  J.  (M.C.),  59. 

.     18  Eno.  Rep.  18 
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road,  but  that  the  line  of  it  is  known  and  admitted.  Now, 
can  we  draw  the  inference  that  ttie  old  road  has  been  wholly 
destroyed  ?  I  think,  upon  the  facts  which  I  have  stated,  I 
could  hardly  da  so ;  but  then  we  have  the  report  of  the 
survevor  tliat  it  is  practicable  to  form  a  permanent  and 
passable  road  along  the  old  track  of  a  similar  character  to 
the  adjoining  parts  of  the  old  road,  and  that  the  cost  of 
doing  so  would  be  £341.  I  think  that,  in  drawing  such  an 
inference,  it  would  always  be  a  question  of  more  or  less, 
and,  for  my  part,  the  operations  which  are  described  as 
necessarv  do  not  seem  to  me  to  involve  any  enormous  diffi- 
culty. Therefore,  in  drawing  my  inferences  of  fact,  I  think 
it  cannot  be  said  that  the  road  was  annihilated,  and  that  it 
was  impossible,  in  a  commercial  sense,  to  repair  it,  that  is, 
that  it  would  cost  more  than  the  subject-matter  of  repair  is 
reasonably  worth. 

QuAiN,  J. :  I  am  of  the  same  opinion.  It  is  very  diffi- 
cult, as  has  already  been  said,  to  lay  down  any  rule  as  to 
when  a  road  must  be  regarded  as  completely  destroyed. 
In  the  cases  which  have  been  referred  to,  the  highway  was 
not  injured  in  the  manner  described  in  this  case,  but  the 
sea  occupied  the  site  of  the  road  itself.  Now,  can  we  say 
that  there  was  here  such  a  complete  destruction  of  the  whole 
road  as  to  bring  the  case  within  these  authorities.  All  we 
find  is  that  a  large  part  of  the  road  was  carried  away  into 
the  valley  below,  and  that  the  line  of  the  whole  road  is 
covered  with  debris,  the  depth  of  which  differs  very  much. 
The  only  destruction  of  the  highway  that  I  can  fina  is  that 
the  metalled  part  of  the  road  has  been  carried  away  from 
its  former  position,  or  overlaid,  while  the  old  line  of  the 
road  remains  as  before.  Looking  at  these  facts,  I  cannot 
709]  think  that  it  is  *possible  for  us  to  say  that  the  road 
has  been  absolutely  destroyed,  so  as  to  exempt  the  parish 
from  liability  to  repair.  The  cases  which  have  been  brought 
before  us  are  cases  where  there  was  a  total  destruction  of 
the  highway,  and,  for  the  reasons  which  I  have  given,  I 
think  that  a  total  destruction  has  not  been  shown,  so  as  to 
TjBlieve  the  defendants  from  their  liability. 

Judgment  for  the  Crown. 

Solicitors  for  prosecutors :  Betl^  Broderick  &  Or  ay. 
Solicitors  for  defendants :   Williamson^  Hill  &  Co. 
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[1  Qneen*8  Bench  Diyision,  709.] 
June  20,  1876. 

LuTSCHEB  V.  The  Comptoir  D'Escompte  de  Paris, 

Cimaignor  and  Conngrtae — Equitable  Amgnment  of  BUh  of  Lading — Right  to  recover 

againM  third  Pertonfor  Detention. 

The  plaintiff  was  in  the  habit  of  receiyins  goods  consigned  to  him  by  L.  for  sale 
upon  commission,  and  in  order  to  place  IX  m  funds  for  the  purchase  of  the  goods, 
agreed  to  allow  L.  to  draw  upon  him.  The  documents  of  title  of  the  goods  were  hy> 
pothecated  to  the  plaintiff  to  enable  him  to  provide  funds  to  meet  the  bills  so  drawn 
oy  L.  The  plaintiff  accordinfi;lv,  and  at  the  request  of  L.,  arranged  for  the  sale  of  a 
parcel  of  goods,  to  be  shipped  by  a  vessel  chartered  by  the  buyers,  and  L.,  having 
drawn  upon  the  plaintiff  for  that  purpose,  purchased  and  shipped  the  goods.  The 
bill  of  lading  was  handed  to  L.,  but  never  forwarded  to  the  plaintiff,  and  L.'s  affairs 
being  put  in  liquidation,  the  liquidator  placed  the  bill  of  lading  in  the  hands  of  the 
defendants  with  mstructions  not  to  part  with  it  until  they  were  paid  the  value  of  the 
goods,  and  they  accordingly  refiisea  to  give  it  up  to  the  plaintiff: 

Hddf  that  the  plaintiff  had  an  equitable  riffht  to  the  bill  of  lading,  and  was  en- 
titled to  sue  the  defendants  for  the  wrongful  ctetention  of  it. 

Statement  of  Claim  :  1.  The  plaintiff  is  a  merchant, 
and  carries  on  business  at  8  Austin  Friars,  London.  2.  The 
defendants  are  bankers  carrying  on  business  at  144  Leaden- 
hall  Street,  London.  3.  During  and  since  the  month  of 
April,  1875,  the  plaintiff  has  had  consigned  to  him  by  Louis 
Levy,  a  merchant  carrying  on  business  at  Oran,  in  Africa, 
cargoes  of  palm  leaves  and  other  produce  upon  the  terms 
mentioned  in  the  next  paragraph.  4.  In  order  to  place 
Levy  in  funds  for  the  purchase  of  the  said  produce,  the 
plaintiff  agreed  to  allow  him  to  draw  upon  the  plaintiff's 
nrm.  Levy  was  to  make,  purchases  in  Africa  oi  the  said 
produce,  *and  ship. the  same  to  the  plaintiff.  The  [710 
plaintiff  agreed  to  effect  sales  in  this  country  of  such  ship- 
ments, charging  a  commission  thereon.  The  documents  of 
title  of  such  shipments  were  hypothecated  to  the  plaintiff  so 
as  to  enable  him  to  provide  funds  to  meet  the  bills  drawn 
by  Levy.  6.  On  the  27th  of  May,  1875,  the  plaintiff,  at  the 
request  of  Levy,  and  in  pursuance  of  the  saia  agreement  set 
out  in  the  fourth  paragraph,  contracted  with  the  Tovil 
.  Paper  Company,  Limited,  carrying  on  business  at  Maid- 
stone, in  Kent,  to  sell  to  them  250  tons  of  palm  leaves  at  £3 
per  ton,  free  on  board  in  Oran,  payment  to  be  by  acceptance 
of  the  buyers  at  three  months  on  delivery  of  the  bill  of  lad- 
ing. The  cargo  to  be  shipped  by  vessel  chartered  by  the 
buyers,  to  arrive  at  Oran  aforesaid  not  later  than  the  31st 
of  October,  1875.  6.  Levy  having  drawn  upon  the  plaintiff 
in  pursuance  of  the  said  agreement  set  out  in  the  fourth 
paragraph,  was  enabled  to  purchase,  and  did  in  fact  pur- 
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chase,  250  tons  of  palm  leaves,  and  the  same  were  shipped 
on  board  the  steamship  Sydenham,  chartered  by  the  said 
Tovil  Paper  Company,  Limited,  the  loading  of  the  cargo 
being  entirely  completed  on  the  22d  of  October,  1875.  7.  The 
bill  of  lading  was,  on  the  22d  of  October,  1876,  duly  signed 
and  handed  by  tbe  captain  of  the  steamship  Sydenham  to 
Levy,  and  the  plaintiff  alleges  that  the  same  should  have 
been  transmitted  to  the  plaintiff  by  Levy  in  order  to  put  the 
plaintiff  in  funds  to  meet  drafts  of  Levy  upon  the  plaintiff 
under  the  agreement  aforesaid.  8.  Upon  the  23d  of  Octo- 
ber, 1875,  Levy  stopped  payment,  and  his  affairs  were  placed 
in  liquidation.  The  liquidator  having  obtained  possession 
of  the  bill  of  lading,  instructed  the  Bank  of  Algiers  to  trans- 
mit it  to  their  correspondents  in  London,  who  are  the  de- 
fendants, with  directions  not  to  part  with  the  same  until 
they  were  paid  the  sum  of  £538  4^.  2d.,  the  alleged  value  of 
the  cargo  of  250  tons  of  palm  leaves.  9.  Upon  the  4th  of 
November,  1875,  the  plaintiff  having  paid  the  drafts  of  Levy- 
to  a  large  amount,  which  amount  is  still  due  to  tbe  plaintiu, 
applied  to  the  defendants  for  the  bill  of  lading,  but  was  in 
formed  of  the  instructions  they  had  received.  The  plaintiff 
claimed  the  bill  of  lading  under  his  agreement  with  Levy,' 
but  the  defendants  refused  to  part  with  the  same  unless 
they  were  paid  the  sum  of  £638  4^.  2d.  10.  The  plaintiff, 
on  the  8th  of  November,  1875,  under  protest,  paid  to  the  de- 
711]  fendants  the  sum  of  *£538  4^.  2d.^  and  obtained  the 
bill  of  lading.  Averment,  that  the  defendants  improperly 
withheld  from  the  plaintiff  the  bill  of  lading  to  which  the 
plaintiff  was  entitled  under  the  agreement  with  Levy. 

The  statement  concluded  by  claiming  the  payment  of  the 
£538  4^.  2d.  so  paid  with  interest,  and  damages  for  the  de- 
tention of  the  bill  of  lading. 

Demurrer  and  joinder  in  demurrer. 

Holly  in  support  of  the  demurrer :  The  statement  of  claim 
does  not  show  such  a  title  in  the  plaintiff  to  the  bill  of  lad- 
ing, or  such  a  wrongful  detention  of  it  by  the  defendants 
from  him  as  entitles  him  to  recover  back  the  money  paid  to 
obtain  possession  of  the  document.  There  was  no  hypothe- 
cation of  the  document  by  Levy  so  as  to  pass  the  property 
in  it  to  the  plaintiff.  The  mere  breach  of  an  argeement  on 
the  part  of  Levy^  assuming  that  it  applied  to  tne  carg6  in 
question,  which  is  not  alleged,  gave  no  title  to  the  plaintiff, 
after  Levy's  affairs  were  placed  in  liquidation,  to  nave  the 
bill  of  lading  delivered  up  to  him  without  payment  of  the 
value  of  the  cargo.    In  Chinnock  v.  Sainsbury  ('),  where 

0)  6  Jur.  (N.S.),  1818. 
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the  owner  of  a  collection  of  pictures  agreed  to  deposit  it 
with  auctioneers  in  consideration  of  an  advance  of  money 
from  them,  and  further  agreed  that  the  amount  of  the  ad- 
vance should  be  deducted  irom  the  proceeds  of  the  sale,  but 
afterwards  refused  to  deposit  the  whole  of  his  collection 
with  them,  a  bill  for  specific  performance  of  the  agreement 
was  dismissed. 

Benjamin^  Q.C.,  for  the  plaintiflF :  The  statenjent  of  claim 
shows  an  equitable  title  in  the  plaintiff  to  the  bill  of  lading, 
and  that  the  assignee  of  Levy  took  it  subject  to  its  previous 
hypothecation  to  the  plaintiff ;  and  the  defendants,  as  agents 
of  the  assignee,  can  have  no  better  title.  In  Fisher  on 
Mortgages,  vol.  1,  2d  ed.,  p.  128,  it  is  said:  "An  agent  who 
has  advanced  money  or  incurred  liability  on  account  of  his 
principal  is  protected  by  a  lien  on  the  property  in  respect  of 
which  the  advances  were  made,  or  on  the  produce  of  the 
sale  of  it.'*  In  Bristoro  v.  Whitmore  ('),  where  the  master 
of  a  ship  entered  into  a  charterparty  to  carry  troops,  and 
stipulated  on  his  own  responsibility  to  make  certain  altera- 
tions in  *the  ship  to  enable  him  to  carry  troops,  and  [712 
made  the  alterations,  and  paid  money  and  drew  bills  to 
meet  the  expenses,  it  was  held,  the  shipowner  having 
adopted  the  charterparty,  that  the  master  was  entitled  to  be 
repaid  out  of  the  freight  the  money  which  he  had  advanced. 
And  in  Dean  v.  Byrnes  ("),  where  there  was  an  agreement 
that  the  lender  of  money  should  be  employed  to  sell  sugar 
expected  to  arrive,  and  that  he  should  oe  repaid  out  of  the 
proceeds  of  the  sugar,  it  was  held  that  he  had  no  lien  upon 
the  proceeds  of  sugar  which  was  afterwards  shipped  to  the 
representatives  of  the. borrower ;  but  this  decision  was  ex- 
pressly upon  the  ground  that  the  sugar  was  not  purchased 
with  the  money  lent.  Here  the  cargo  was  purchased  by 
means  of  the  advance,  and  there  was  a  full  and  complete 
contract  that  the  bill  of  lading  should  come  to  the  hands  of 
the  plaintiff,  and  it  was  hypothecated  to  him  by  the  very 
nature  of  the  transaction. 

Holl^  in  reply :  In  the  present  case  there  was  no  agree- 
ment with  regard  to  the  particular  parcel  of  palm  leaves  in 
respect  of  which  the  bill  of  lading  was  given.  There  was 
nothing  but  a  general  agreement  that  the  plaintiff  should 
have  a  lien  on  goods  to  be  shipped  to  him  by  Levy. 

CocKBURN,  C.J.:  I  should  be  very  sorrv  if  I  were  obliged 
to  decide  in  favor  of  the  defendants.  The  facts  appear  to 
be  that,  before  the  cargo  of  palm  leaves  was  shipped,  there 

0)  9  H.  L.  C,  891;    81  L.  J.  (Ch.),        (»)  8  Moo.  P.  C.  (N.S.),  92;  18  W.  R., 
4«7.  •  299. 
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was  a  specific  engagement  between  the  plaintiff  and  Levy, 
the  consignor,  that  the  goods  should  be  bought  with  money 
advanced  by  the  plaintiff,  and  that  the  bill  of  lading  should 
be  forwarded  to  tne  plaintiff  as  a  security  for  his  advance ; 
and  as  far  as  we*  can  see,  if  Levy  had  not  become  bankrupt, 
the  bill  of  lading  would  have  been  forwarded  to  the  plaintiff 
in  due  course.  Under  these  circumstances  I  cannot  enter- 
tain a  shado.w  of  doubt  that  a  court  of  equity  would  decree 
specific  performance  of  Levy's  agreement.  It  is  further  to 
be  observed  that  this  is  not  a  case  in  which  the  rights  of 
third  parties  intervene.  Inasmuch,  therefore,  as  it  is  no 
longer  any  objection  in  this  court  that  the  plaintiff's  rights 
are  equitable  only,  I  think  it  is  quite  clear  that  he  is  en- 
titled to  judgment. 

Mkllor,  J.:  I  am  of  the  same  opinion.  Whether  the 
713]  money  *was  directly '  advanced  for  the  purchase  of 
this  particular  cargo  or  not,  it  seems  clear  that  these  goods 
■jvere  bought  and  shipped  under  an  arrangement  that  the 
plaintiff  should  be  paid  his  advances  out  of  the  proceeds  of 
the  sale  of  these  goods  in  England.  It  was,  therefore,  the 
duty  of  Levy  or  his  representatives  to  send  the  bill  of  lading 
to  the  plaintiff,  and  to  no  other  person.  What  happened 
was,  in- fact,  equivalent  to  a  valid  hypothecation  of  the  bill 
of  lading.  I  think  we  ought  to  carry  out  the  original  inten- 
tion of  the  parties  by  enabling  the  plaintiff  to  recover  pos- 
session of  a  document  which  ought  to  have  been  forwarded 
to  him. 

Field,  J.:  I  am  of  the  same  opinion,  though  I  have  not 
been  without  doubt  during  the  argument,  not  as  to  the  prin- 
ciples upon  which  the  case  ought  to  be  decided,  but  from 
the  manner  in  which  the  facts  are  stated.  If  I  had  thought 
it  clear  that  the  goods  were  shipped  upon  the  terms  that 
they,  or  what  represents  them,  the  bill  of  lading,  should 
stand  as  a  security  for  the  advances,  I  should  have  had  no 
difficulty.  But  my  doubt  has  been  whether  such. an  agree- 
ment is  clearly  stated  upon  the  record.  As,  however,  there 
are  issues  of  fact  upon  the  pleadings,  and  an  agreement  for 
an  equitable  pledge  must  be  proved  at  the  trial,  or  if  it  is 
not  proved  the  plaintiff  cannot  succeed,  this  doubt  is  of  less 
importance ;  and  upon  the  argument  of  the  demurrer,  I  can- 
not hold  that  the  claim  is  a  bad  one. 

Jiidgment  for  the  plaintiff. 

Solicitor  for  plaintiff :  A.O.  Ditton. 
Solicitors  for  defendants :  Lyne  &  Holman. 
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[1  Qaeen*8  Bench  Division,  714.] 
May  26,  1876. 

*Thomas  V.  Brown.  [714 

SUUuU^of  Fratidt-^Vendor  and  Purchaser — 3femorandum  of  Agreemeni — Description 
of  oontraUing  Party  as  **  Vendor  " — Dqooeii,  when  recoverable — Acquiescence, 

The  plaintiff  si^ed  a  contract  for  the  purchase  of  a  leasehold  shop  from  "  the 
Tendor,**  subject  to  particulars  and  conditions ;  and  the  auctioneer  signed  "  as  agent 
for  the  vendor."  The  plaintiff  paid  a  deposit,  and  the  vendor's  solicitor  forwarded 
to  the  plaintiff's  solicitors  an  abstract  of  titie,  and  in  reply  they  wrote :  "  Without 
prejudice  to  any  question  which  may  arise  as  to  the  contract  of  purchase  herein,  we 
beg  to  name  Tuesday  next  to  examine  abstract  of  title,  with  deeds,"  <bc  And  after 
examining  the  abstract  they  forwarded  requisitions,  writing  at  the  foot  of  them, 
"  The  above  requisitions  are  made  without  prejudice  to  any  question  which  may  arise 
as  to  the  contract  for  the  purchase  of  the  premises."  The  plaintiff  subsequentiy 
repudiated  the  contract,  on  the  ground  {inter  alia),  that  the  contract  did  not  aiscloee 
the  name  of  the  vendor,  and  brought  an  action  to  recover  the  deposit : 

Held,  without  deciding  whether  the  memorandum  was  insufficient  under  the  Stat- 
ute of  Frauds,  that  Uie  plaintiff  could  not  recover,  having  chosen,  knowing  that  the 
Tender's  name  did  not  appear  in  the  memorandum,  to  pay  the  deposit  and  receive  the 
abstract  of  tide ;  and  that  the  expression  in  the  correspondence,  "  without  prejudice 
to  any  question  which  may  arise  as  to  the  contract  of  purchase,"  could  not  hiave  been 
meant  or  understood  as  referring  to  the  validity  of  the  contract 

8aU  v.  Lambert  (Law  Rep..  18  £q.,  1 ;  9  £ng.  R.,  661),  and  Potter  v.  Duffidd  (Law 
Rep.,  18  £q.,4;  9  Eng.  R.,  664).  discussed. 

Cawm  y.  Uoberts  (31  Beav.,  618 ;  82  L.  J.  (Ch.),  106)  questioned. 

Interpleader  issue  obtained  in  an  action  brought  by 
the  plaintiff  against  Croucher,  an  auctioneer,  to  recover  a 
deposit. 

The  following  case  was  stated  for  the  opinion  of  the 
court : — 

1.  The  defendant,  previously  to  the  lOth  of  May,  1875, 
had  advertised  a  leasehold  shop  and  premises  at  Hornsey 
Rise,  Middlesex,  to  be  sold  bv  auction  by  E.  E.  Croucher, 
an  auctioneer,  at  the  mart  in  tne  city  of  London,  on  the  lOth 
of  May,  1876,  under  printed  particulars  and  conditions  of 
sale.  Previous  to  the  day  of  sale  the  plaintiff  was  in  com- 
munication with  the  auctioneer  as  to  the  purchase  of  the 
S remises,  and  received  from  him  the  particulars  and  con- 
itions.  In  the  particulars  the  property  was  described  as 
*'  held  under  a  lease  dated  the  5th  of  December,  1856,  for 
an  unexpired  term  of  80^  years,  and  as  leased  to  Mr.  Miles, 
a  draper,  for  the  term  of  21  years  from  the  26th  of  March, 
1871.'^ 

*The  following  conditions  of  sale  are  material : —       [715 

"Sixth.  The  said  lease  and  the  counterpart  of  the  under- 
lease will  be  produced  at  the  sale,  and  may  be  inspected  at 
the  office  aforesaid  during  three  days  previous  to  the  day 
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of  sale,  and  no  objection  shall  be  taken  to  any  matter  con- 
tained in  or  omitted  from  the  same  lease  or  underlease. 
The  production  of  the  receipt  for  the  rent  last  due  shall  be 
taken  as  conclusive  evidence  of  the  performance  of  insur- 
ance, and  all  other  leases  and  covenants,  in  respect  of  the 
lot,  up  to  the  day  of  completing  the  purchase^  whether  the 
purchaser  shall  or  shall  not  have  had  notice  of  any  breach 
of  any  particular  covenant,  and  the  purchaser  shall  not 
object  that  any  instrument  is  unstamped,  or  not  suffi- 
ciently stamped,  or  to  the  non-registration  of  any  deed  or 
document  in  Middlesex,  and  no  evidence  of  identity  shaU 
be  required." 

**]yinth.  If  any  mistake  be  made  in  the  description  of  the 
property,  or  any  other  error  shall  appear  in  the  particulars 
of  sale,  such  mistake  or  error  (if  capable  of  compensation^ 
shall  not  annul  the  sale,  bat  a  compensation  shall  be  allowed 
or  given  by  the  vendor  or  ptirchaser  as  the  case  may  require  ; 
such  compensation  in  case  of  dispute  to  be  settlea  by  arbi- 
tration in  the  usual  way." 

"Lastly.  If  tlie  purchaser  shall  fail  to  comply  with  any 
of  the  above  conditions,  his  deposit-money  shall  be  forfeited 
to  the  vendor,  who  shall  be  at  liberty  (with  or  without  notice) 
to  resell  the  premises  by  public  auction  or  private  contract, 
without  the  necessity  of  previously  tendering  an  assignment 
to  the  defaulter,  and  such  new  sale  or  sales  may  be  made  at 
such  time  or  times,  and  subject  to  such  conditions  and  in 
such  manner  in  all  respects,  as   the  vendor  shall  think 

})roper.  And  If  on  or  after  such  resale  there  shall  be  any 
OSS  to  the  vendor,  either  by  reason  of  a  deficiency  of  price, 
or  by  reason  of  costs,  charges,  or  expenses  incurred  by  him, 
or  both,  the  purchaser  shall  make  good  such  loss  to  tne  ven- 
dor, as  and  for  liquidated  damages,  and  on  any  such  resale 
by  auction  the  premises  offered  for  sale  may  be  bought  in, 
and  all  expenses  of  and  attending  an  unsuccessful  attempt 
to  sell  may  immediately  thereupon  be  recovered  from  the 
defaulter." 

2.  On  the  lOth  of  May,  1875,  the  plaintiff  did  not  attend 
the  sale  at  the  mart,  but  she  afterwards  signed  the  following 
716]  contract,  *which  was  partly  printed  and  partly  in 
writing,  on  the  back  of  one  of  the  printed  particulars  and 
conditions  of  sale : — 

''Memorandum. 

**I,  the  undersigned  Hannah  Thomas,  of  3  Peter's  Lane, 
West  Smithfield,  do  hereby  acknowledge  that  I  have  this 
day  purchased  the  property  described  in  the  within  particu- 
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lars,  sabject  to  the  foregoing  conditions  of  sale,  at  the  price 
of  seven  hundred  pounds,  ahd  that  I  have  paid  into  the 
hands  of  the  auctioneer  the  sum  of  seventv  pounds  as  a  de- 

r^sit  and  in  part  payment  of  the  said  purchase-money  ;  and 
hereby  agree  with  the  vendor  to  pay  the  remainder  of  the 
said  purchase-money  to  complete  the  purchase  according  to 
the  within  conditions  of  sale. 
**  As  witness  my  hand  the  10th  day  of  May,  1875. 

**  (Signed)  H.  Thomas." 

£     s.   d. 

Purchase-money       .        .        .    700    0    0 
Deposit-money  paid .        .        .      70    0    0 

Eemaining  to  be  paid       .        .    630    0    0 

^^  As  agent  for  the  vendor  I  ratify  this  sale,  and  as  auc- 
tionef»r  acknowledge  the  receipt  of  the  deposit. 

**  Witness,  A.  N.  Stuttard.  Edwd.  E.  Croucher." 

3.  On  or  about  the  15th  of  May,  1875,  the  following  letter, 
and  the  abstract  therein  referred  to,  were  received  by  Messrs. 
Keen  &  Rogers,  the  plaintiff's  solicitors: — 

** Herewith  I  send  abstract  of  title.  The  deeds  maybe 
examined  at  my  office  at  any  time  you  may  appoint. 

*'  Jno.  Prazer." 

4.  In  reply  Messrs.  Keen  &  Rogers  wrote : — 

.  "15th  May,  1875. 

"  Without  prejudice  to  an^p*  question  which  may  arise  as  to 
the  contract  of  purchase  herein,  we  be^  to  name  Tuesday  next 
at  3  o'clock  to  examine  abstract  of  title,  with  deeds,  on  be- 
half of  Mre.  Thomas." 

6.  From  the  abstract  of  title,  it  for  the  first  time  appeared 
that  *the  defendant  was  the  owner  of  the  property  the  [717 
subject-matter  of  the  contract  of  the  lOtn  of  May,  1876. 

6.  Messrs.  Keen  &  Rogers  having  examined  tne  abstract 
with  the  title  deeds,  on  the  21st  of  May,  1875,  wrote  to  the 
defendant' s  solicitor : — 

"  We  forward  you  herewith  a  few  requisitions  on  the  title 
and  shall  be  glad  to  receive  your  replies  at  your  early  con- 
venience." 

Accompanying,  and  at  the  foot  of  the  requisitions  above- 
mentioned,  was  a  note  as  follows : — 

"The  above  requisitions  are  made  without  prejudice  to 
any  question  which  may  arise  as  to  the  contract  for  the  pur- 
chase of  the  premises." 

18  Eng.  Rep.  19 
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7.  On  the  22d  of  May,  1876,  the  defendant's  solicitor  wrote 
to  the  plaintiffs  solicitorSj  "Herewith  I  return  requisitions 
with  answers." 

8.  On  the  2d  of  July  the  defendant's  solicitor  wrote  to  the 
plaintiffs  solicitors : — 

*'  Please  let  me  have  draft  assignment  at  your  early  con- 
venience." • 

And  on  the  9th  of  July  the  defendant's  solicitor  wrote  to 
the  plaintiff  s  solicitors  as  follows : — 

*' Brown  and  Thomas, — I  have  just  been  informed  by  Mr. 
Croucher  that  your  client  does  not  intend  to  complete  her 
purchase,  please  let  me  know  whether  my  information  is 
correct ;  if  it  is  I  shall  immediately  instruct  counsel  to  draw 
bill  for  specific  performance." 

9.  The  plaintiff  s  solicitors  repudiated  the  contract  of  the 
lOth  of  May,  1875,  and  on  the  23d  of  July  commenced  an 
action  against  Croucher  for  the  recovery  of  the  £70  which 
had  been  paid  to  him  by  the  plaintiff  on  the  signing  of  the 
contract. 

10.  The  defendant  has  always  been  ready  and  willing  to 
assign  the  purchased  property  to  the  plaintiff  in  pursuance 
of  the  above  contract,  and  no  question  has  been  raised  on 
the  answers  to  the  requisitions,  but  one  of  the  grounds  of 
the  repudiation  was  tnat  the  contract  of  the  10th  of  May,' 
1875,  did  not  disclose  the  name  of  the  vendor. 

718j  *The  questions  for  th«  opinion  of  the  court  are, 
1.  Whether  the  contract  of  the  lOth  of  May,  1875,  is  a  valid 
contract.  If  the  court  shall  be  of  opinion  in  the  affirmative, 
the  judgment  is  to  be  entered  for  the  defendant.  2.  If  ^the 
court  shall  be  of  opinion  in  the  negative,  the  second  question 
is  whether  the  plaintiff  is  entitled  to  recover  back  the  deposit 
paid  under  the  above  circumstances. 

May  20.  FuUarton  {Holl  with  him),  for  the  plaintiff : 
The  plaintiff  is  entitled  to  recover  back  the  deposit,  for  it 
was  paid  upon  an  invalid  contract.  The  memorandum 
signed  b^  the  plaintiff  does  not  disclose  one  of  the  contract- 
ing parties,  the  vendor,  either  by  name  or  description.  It 
is  only  signed  by  the  auctioneer  as  "  agent  for  the  vendor." 
Two  recent  decisions  by  the  Master  of  the  Rolls,  Sale  v. 
La7ni)eTt{^)  and  Potter  v.  Duffield  ("),  bear  closely  upon  this 
point.  In  the  first  of  these  cases  the  particulars  stated  that 
the  sale  was  by  direction  of  the  proprietor ;  but  the  name  of 
the  vendor  did  not  appear.  A  memorandum  indorsed  on 
the  particulars  was  signed  by  the  auctioneer  "on  behalf  of 

(>)  Lftw  Rep.,  18  E(j.,  1.  (*)  l-jiw  Rep.,  18  Eq.,  4.      . 
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the  vendor."  It  was  held  that  the  vendor  was  sufficiently 
described,  and  the  memorandum  sufficient.  But  in  the 
second  case,  where  the  particulars  did  not  disclose  the  ven- 
dor's name,  and  the  auctioneer  wrote  at  the  foot  of  the  mem- 
orandum, ''confirmed  on  behalf  of  the  vendor,"'it  was  held 
that  the  memorandum  was  insufficient,  as  the  term  ''vendor  " 
was  not  of  itself  a  sufficient  description  of  one  of  the  con- 
tracting parties. 

iMELLOR,  J.:    How  does  it  lie  in  the  mouth  of  the  plain- 
to  take  this  objection  after  she  has  accepted  the  abstract 
of  title?] 

The  plaintiflf  has  done  nothing  which  deprives  her  of  the 
right  to  contend  that  the  Statute  of  Frauds  has  not  been 
complied  with.  In  Commins  v.  Scott  (*)  the  Master  of  the 
Rolls  followed  his  decision  in  Potter  v.  Duffield  ('),  saying 
that  the  court  ought  to  be  careful  not  to  manufacture  de- 
scriptions or  to  be  astute  to  discover  descriptions  which  a 
jury  could  not  identify.  The  fact  that  the  contract  has 
been  inpart  executed  is  no  answer  to  the  objection  :  Qock- 
inq  V.  Ward  ('). 

^J.  Tfiompson  {Salter^  Q.C.,  with  him)  for  the  de-  [719 
fendant :  The  plaintiff  cannot  recover  back  the  deposit.  In 
Chitty  on  Contracts,  lOth  ed.,  p.  681,  it  is  said,  citing  Sweet 
v.  Lee  (*),  that  the  mere  fact  of  one  party  having  paid  money 
to  another,  under  a  contract  which  ne  cannot  enforce  a^inst 
the  latter  because  of  its  non-compliance  with  the  provisions 
of  the  Statute  of  Frauds,  will  not  entitle  the  party  who  has 
paid  such  money  to  recover  the  same  as  on  a  failure  of  con- 
sideration. 

[Mellor,  J.:  It  seems  very  hard  that  the  purchaser 
should  get  back  his  deposit  without  being  liable  for  the  ex- 
penses. The  deposit  is  a  security  for  the  performance  of 
the  contract.] 

In  Ex  parte  Barrell(^\  it  is  laid  down  by  the  Lords  Jus- 
tices that,  where  the  purchaser  refuses  to  perform  the  con- 
tract, he  cannot  get  back  the  deposit :  Hood  v.  Lord  Bar- 
rington{^\  and  Dart's  Vendors  and  Purchasers,  5th  ed., 
p.  218,  support  the  decision  of  the  Master  of  the  Rolls  in 
Slafe  V.  Lambert  (*).  In  Depree  v.  Bedborough  ("),  where 
the  assignees  in  bankruptcy  of  the  purchaser  plected  not 
to  complete  the  purchase,  it  was  held  that  the  deposit 
was  foneited,  though  the  conditions  of  sale  contained  no 
express  provision  as  to  forfeiture.     This  case  is  distinguish- 

(»)  Law  Rep.,  20  Eq.,  11.  (»)  Law  Rep.,  10  Ch.,  512. 

(•)  Law  Rep..  18  Eq.,  4.  («)  Law  Rep.,  6  Eg.,  218. 

(«)  1  C.  B.,  858.  O  Law  Rep.,  18  Eq.,  1. 

•  (*)  8  M.  <k  G.,  452.  (»)  4  Giff.,  479;  83  L.  J.  (Ch.),  184. 
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able  from  Cos  son  v.  Roberts  (') ;  where  it  was  held  that  the 
parchaser  was  entitled  to  a  return  of  the  dej)Osit,  for  there 
there  was  no  agreement  which  could  be  enforced  either  at 
law  or  in  equity. 

Fullarton^  in  reply:    First,  the  description  "  vendor"  i« 
not  enough  to  identify  the  defendant.     Secondly,  with  re- 
gard to  the  cases  as  to  failure  of  consideration.     Depree  v. 
nedhorough  (")  was  a  case  where  there  was  a  perfectly  good 
I  contract,  which  the  purchaser  failed  to  complete.     Carson 

V.  Roberts  {*)  is  in  point  for  the  plaintiff,  for  there  the  rea- 
son why  the  deposit  was  held  recoverable  was  that  there 
was  only  a  verbal  contract. 

Our.  adv.  mdt. 

May  26.     The  following  judgments  were  delivered  : 
Mellor,  J.:    This  is  an  interpleader  issue  to  try  the 

?laintifrs  right  to  recover  £70  paid  by  her  as  a  deposit  on 
20]  the  purchase  of  *some  leasehold  property.  The  facts 
are  stated  in  a  case  for  the  opinion  of  the  court.  [The 
learned  judge  stated  the  principal  facts,  and  proceeded.] 
The  two  questions  for  our  consideration  are,  first,  whether 
the  contract  was  a  valid  contract,  and,  secondly,  if  it  was 
not,  whether  the  plaintiff  is,  under  the  circumstances,  enti- 
titled  to  recover  back  the  deposit.  I  am  of  opinion  that  our 
Judgment  ought  to  be  for  the  defendant.  Several  cases  have 
been  decided  on  the  point  now  raised,  particularly  two  cases 
which  came  before  the  Master  of  the  Rolls:  Sale  v.  Lam- 
bert (■)  and  Potter  v.  Duffieldi^).  In  the  first  of  these  cases 
a  memorandum  of  agreement  was  held  to  be  suflicient  within 
the  Statute  of  Frauds,  though  the  vendor  was  not  described 
otherwise  than  as  "the  proprietor"  of  the  premises,  tiie 
Master  of  the  Rolls  saying  that  the  term  ''proprietor"  was 
an  excellent  description,  and  apparently  holding  that  this 
word,  with  nothing  else  in  the  document  to  enlarge  it,  was 
quite  sufiicient.  Now,  comparing  this  decision  with  the 
later  one.  Potter  v.  Dvffield  (*),  where  the  same  learned  judge 
held  that  the  description  ''vendor"  was  insuflicient,  1  have 
some  diflSculty  in  assenting  to  it.  I  think,  however,  that 
j  we  ought  to  hold  ourselves  bound  by  the  last  of  these  two 

I  cases,    holding    that    the  word   "vendor"   is  insuflBcient, 

!  though,  as  far  as  my  judgment  goes,  I  can  see  no  distinction 

between  the  nature  of  the  memorandum  in  either  case.  I 
think  that  the  description  which  should  enable  us  to  dis- 
pense with  the  actual  names  of  the  parties  ought  to  be  ver^ 
precise  and  exact,  and  that,  in  neither  of  the  cases  was  this 

(»)  31  Beav.,  613;  32  L.  J.  (Ch.),  106.  (»)  Law  Rep.,  18  Eq..  1. 

(")  4  Giff,,  479 ;  88  L.  J.  (Ch.),  184.  (*)  Uw  Re|).,  18  E<j.,  4. 
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requirement  complied  with.  To  allow  so  general  a  descrip- 
tion to  satisfy  the  statute  seems  to  me  to  lead  to  all  the  mis- 
chief which  it  was  intended  to  prevent,  and  I  think  that  no 
description  onght  to  be  held  sufBcient  except'  where  it  iden- 
tifies the  parly  without  the  necessity  of  resorting  to  parol 
evidence.  However,  it  is  unnecessary  to  consider  whether 
these  cases  were  or  were  not  rightly  decided,  for  I  think  that 
the  defendant  is  entitled  to  our  judgment  on  two  grounds. 
The  main  object  of  the  interpleader  issue  is  to  ascertain 
whether  the  £70  belongs  to  one  or  other  of  the  two  parties, 
and  the  case  in  Beavan's  Reports,  Casson  v.  Iiohei'ts{^\ 
where  it  was  held  that  a  contract  under  similar  circum- 
stances *could  not  be  enforced,  is,  I  think,  distin-  [721 
ffuishable,  in  spite  of  some  strong  expressions  of  Lord 
Komilly.  Here,  there  are  two  answers  %o  the  claim  to  have 
the  money  paid  back  to  the  vendee.  First,  on  the  face  of 
these  conditions  of  sale  it  is  obvious  that  the  plaintiff  paid 
the  deposit  knowing  at  the  time  that  the  name  of  the  defen- 
dant aid  not  appear  on  the  memorandum  of  agreement 
otherwise  than  as  ''the  vendor."  She  voluntarily  paid  the 
£70,  with  full  knowledge  that  the  vendor's  name  was  not 
disclosed  on  the  contract,  and  so  far  accepted  the  descrip- 
tion as  sufficient.  Under  these  circumstances,  I  think  she 
cannot  recover  back  the  money. 

Secondly,  under  the  fourth  condition  of  sale  (")  '^  the  ven- 
dor shall,  within  seven  days  from  the  day  of  sale,  deliver  to 
the  purchaser  or  his  solicitor  an  abstract  of  title  to  the 
property  purchased  by  him,  subject  to  the  stipulations  con- 
tained in  the  conditions.  And  the  purchaser  shall,  within 
seven  days  from  the  deliveiy  of  the  abstract,  deliver  to  the 
vendor's  solicitor  a  statement  in  writing  of  his  objections 
and  requisitions  (if  any)  to  or  on  the  title  as  shown  by  such 
abstract,  and  upon  the  expiration  of  such  last-mentioned 
time  the  title  shall  be  considered  as  approved  of  and  ac- 
cepted by  the  purchaser,  subject  only  to  such  objections 
and  requisitions  (if  any),  and  time  shall  be  deemed  to  be  as 
of  the  essence  of  this  condition,  as  well  in  equity  as  at  law.'* 
Now,  what  did  the  plaintiff  do  ?  If  she  had  intended  to  in- 
sist on  her  right  to  rescind  the  contract  on  the  ground  that 
the  memorandum  was  insufficient,  it  was  her  duty  to  send 
back  the  abstract,  saying,  "  Why  do  you  send  this  to  me  ?'* 
She,  however,  does  not  send  it  back,  but  keeps  it,  and  her 
solicitors  write  this  letter :  "Dear  sirs, — Without  prejudice 

i})  31  Bear.,  618 ;  82  L.  J.  (Cb.).  105.     was  by  consent  referred  to  during  the 
(*)  This  condition  was  not  set  ont  in    argument 
this  case,  but  a  copy  of  the  conditions 
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to  any  question  which  may  arise  as  to  the  contract  of  pur- 
chase herein,  we  beg  to  name  Tuesday  next  at  two  o'clock, 
to  examine  abstract  of  title  with  deeds,  on  behalf  of  Mrs. 
Thomas." 

Now  I  cannot  conceive  anything  more  unlikely  than  that 
a  solicitor  would  allow  his  client's  title  deeds  to  be  examined 
while  there  was  a  doubt  as  to  the  validity  of  the  contract  of 
sale.  But  the  plaintiffs  solicitors  proceed  to  examine  the 
abstract,  and  learn  from  it  the  name  of  the  vendor.  Then 
they  keep  the  abstract  in  their  possession,  as  if  the  only 
722]  question  which  could  arise  was  as  to  the  title,  *and 
write  a  letter  inclosing  requisitions  as  to  the  title,  putting  at 
the  foot  of  the  requisitions  the  words  ''The  above  requisi- 
tions are  made  without  prejudice  to  any  question  that  may 
arise  as  to  the  contract  for  the  purchase  of  the  premises.' 
I  take  the  word  "objection"  to  mean  any  unforeseen  objec- 
tion to  the  title  which  the  plaintiffs  solicitors  did  not  wish 
to  be  taken  to  have  waived.  The  requisitions  are  returned 
with  answers,  the  correspondence  goes  on,  and  finally,  on 
the  9th  of  July,  the  defendant's  solicitor  writes  that  he  has 
been  informed  that  the  plaintiff  does  not  intend  to  complete 
her  purchase  and  that  ifv  this  be  true  he  shall  take  pro- 
ceedings. To  this  the  plaintiffs  solicitors  reply  repudiating 
the  contract. 

Now  I  feel  no  doubt  that  the  case  comes  within  the  rule 
laid  down  in  Cornish  v.  AbiiigUm  (*),  that,  *'if  any  person 
by  actual  expressions,  or  by  a  course  of  conduct,'  so  con- 
ducts himself  that  another  may  reasonably  infer  the  exist- 
ence of  an  agreement  or  license,  and  acts  upon  such 
inference,  whetner  the  former  intends  that  he  should  do  so 
or  not,  the  party  using  that  language,  or  who  has  so  con- 
ducted himself,  cannot  afterwards  gainsay  the  reasonable 
inference  to  be  drawn  from  his  words  or  conduct."  I  think 
this  is  an  express  authority  which  quite  justifies  us  in  holding 
that  it  does  not  lie  in  the  mouth  of  the  vendee,  who  has  ac- 
cepts a  contract  like  this,  afterwards  to  object  to  it.  For 
this  reason  I  think  we  cannot  say  that  the  contract  is  invalid. 

Then  there  is  a  second  answer.  In  an  action  like  the 
present,  for  money  had  and  received,  the  plaintiff  can  only 
recover  money  paid  without  knowledge  of  the  real  facts — in 
ignorance  of  facts  which,  if  they  had  been  known,  would 
have  left  the  plaintiff  an  option  whether  she  would  pay  or 
not.  The  rule  is  laid  down  by  Patteson,  J.,  in  ]>ake  of 
Cadaval  v.  Collins  (*),  that  money  paid  under  compulsion 
of  law  cannot  be  recovered  back  as  money  had  and  received  ; 

(»)  4  H.  4  N.,  649 ;  28  L.  J.  (Ex.),  262.  («)  4  A.  4  E.,  868. 
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and,  further,  **  where  there  is  bona  fides  and  money  is  paid 
with  full  knowledge  of  the  facts,  though  there  be  no  debt, 
still  it  cannot  be  recovered  back."  It  is  unnecefesary  to 
allude  to  the  difference  between  ignorance  of  the  law  and 
ignorance  of  the  facts.  Now,  is  there  anything  unconscien- 
tious in  the  defendant  keeping  this  money  %  I  can  see  noth- 
ing. The  breaking  *off  of  the  agreement  was  not  in  [723 
any  sense  the  fault  of  the  vendor.  He  was  always  ready 
and  willing  to  complete  the  purchase  and  execute  a  convey- 
ance, but  the  vendee  chooses  to  set  up  this  question  about 
the  Statute  of  Frauds,  and  to  say,  ''Although  I  can  have 
the  contract  performed  if  I  please,  I  repudiate  it."  Under 
these  circumstances,  I  think  it  would  be  quite  monstrous  if 
the  plaintiff  could  recover,  and  I  am  ^lad  to  think  that  the 
authorities  are  all  opposed  to  her  claim. 

QuAiN,  J. :  I  am  of  the  same  opinion.  I  do  not  propose 
to  discuss  the  cases  which  have  been  cited ;  I  will  merely 
say  that  I  have  great  difficulty  in  reconciling  the  two  decis- 
ions of  the  Master  of  the  Rolls.  But  I  decide  this  cause  on 
the  ground  that  it  is  an  action  by  an  unwilling  vendee 
against  a  willing  vendor,  and  that  it  cannot  be  said  that  the 
consideration  has  failed  so  as  to  entitle  the  plaintiff  to  re- 
cover. Bv  the  lOth  paragraph  of  the  case  it  appears  that 
the  defendant  has  always  been  ready  and  willing  to  assign 
the  purchased  property  to  the  plaintiff  in  pursuance  of  the 
contract;  in  short,  to  give  the  plaintiff  all  that  was  bar- 
gained for.  Now  where,  upon  a  verbal  contract  for  the  sale 
of  land,  the  purchaser  pays  the  deposit  and  the  vendor  is  al- 
ways ready  and  willing  to  complete,  I  know  of  no  authority 
to  support  the  purchaser  in  bringing  an  action  to  recover  back 
the  money.  Secondly,  we  must  consider  the  peculiar  posi- 
tion of  the  parties  as  disclosed  by  the  correspondence.  It 
appears  that  after  the  purchaser  received  the  abstract  the 
solicitors  examined  it  with  the  deeds  and  made  requisitions. 
These  were  acts  which  assumed  that  a  contract  existed,  and 
yet  the  plaintiff  now  proposes  to  take  proceedings  upon  the 
looting  that  there  was  no  contract  at  all.  It  will,  no  doubt, 
be  said  that  everything  was  done  "  without  prejudice  to  any 
question  which  might  arise  as  to  the  contract  of  purchase," 
and  that  this  reservation  having  been  assented  to,  the  de- 
fendant is  bound  by  it.  But,  m  my  opinion,  the  words 
"  without  prejudice  to  any  question  wnich  may  arise  "  mean 
any  question  in  the  execution  of  the  contract,  and  not  any 
question  as  to  the  existence  of  the  contract.  I  think  that 
no  solicitor  would  understand  the  plairitiff  as  reserving  any 
question  as  to  the  existence  of  the  contract.     Under  such 
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circumstances  the  plaintiff  is  not  entitled  to  recover  the 
724]  *deposit.  With  regard  to  the  case  of  Casson  v.  Hob- 
erts  (*),  I  do  not  think  that  it  has  much  bearing  upon  the 
present  question,  but  I  must  say  that  I  do  not  think  the 
reasons  upon  which  it  proceeded  are  satisfactory. 

Judgment  for  the  defendani. 

Solicitors  for  plaintiflf :  Keen  <6  Rogers, 
Solicitor  for  defendant :  John  Fraser. 

(»)  81  Be«v.,  618;  82  L.  J.  (Ch.),  105. 

See  16  Eng.  Rep.,  846  note.  B.     B.  verballj  afi^reed  with  A.,  that, 

Bjthe  terms  of  a  written  contract,  if  the  latter  would  so  dispose  of  his 

R.  was  to  furnish  B.  at  least  200,000  property  and  apply  the  proceeds  of  such 

fdet  of  lumber  before  August  1,  and  B.  sale  to  purchasing  B.'s  real  estate,  he, 

was  to  pay  U.,  on  account  of  the  con-  B.,  on  a  certain  day,  for  a  fixed  price, 

tract,  $2,000  on  the  first  of  Angust.  would  sell  and  convey  his  real  estate  to 

R.  having  failed  to  furnish  the  200.000  A.     The  latter  thereupon  disposed  of 

feet  before  Aug.  1,  and  having  refused  his  real  estate,  making  such  sacrifice, 

to  go  on  and  perform  his  contract,  B.  tendered  to  B.  the  proceeds  of  such  sale, 

had  the  right,  if  he  saw  fit,  to  treat  the  demanded  of  him  that  he  so  convey  his 

contract  as  at  an  end,  and  to  refuse  to  said  real  estate  to  A.,  and,  upon  B.'s 

make  the  $2,000  payment.     B.  having  refusal  to  so  sell  and  convey,  brought 

elected  to  treat  the  contract  as  at  an  an  action   for  damages  for  breach  of 

end,  held  R.  must  recover  for  the  lum-  such  agreement : 
ber  furnished,  upon  an  implied  contract        Held,  on  demurrer  for  want  of  suf- 

upon  the  part  of  B.  to  pay  the  value  of  ficient  facts,  that  B.'s  agreement  to  con- 

the  quantity  of   lumber  received  and  vey  was  within  the  statute  of  frauds, 

kept    by  him  :    Robson   v,   Bohn,   22  and  that  such  action  could  not  be  main- 

Hinn.,  410.  tained  : 

A.,  the  owner  of  certain  real  estate,        Held,  also,  that  A.'s  disposal  of  his 

in  order  to  procure  means  to  purchase  property,  at  such  sacrifice,  was  not  such 

certain  other  real  estate  of  B.,  would  a  part  performance  as  would  take  B.'s 

be  compelled  to  dispose  of  his  own  real  agreement  out  of  the  operation  of  such 

estate,,  which  could  only  be  done  at  a  statute  :  Parker  «.  Heaton,  55  Ind.,  1. 
great  sacrifice,  of  which  he  informed 


[1  Queen's  Bench  Division,  780.] 
June  27,  28,  1876. 

730]      *The  Queen  v.  Aspinall  and  Others  ('). 

Con^r<ieif — Sufficiency  of  Indictment — Fra^tdidenily  ohtaining  fctUing  Day  for  Sharea 

of  new  Company — Official  List  of  Stock  Exchange. 

In  an  indictment  for  conspiracy,  the  first  count  stated  that  the  undertakincr  called 
"The  stock  Exchange"  was  managed  by  a  committee  for  general  purposes,  wno  had 
adopted  rules  ahd  regulations  for  the  conduct  of  business  on  the  Stock  Exchange, 
and  that  the  defendants  were  respectively  directors,  secretary,  and  promoters  of  the 
E.  Company,  Limited,  a  new  company  which  had  proposed  to  raise  a  capital  of 
£36,00<)  bv  subscriptions  of  shares  of  £1  each  in  addition  to  £16,000  represented  by 
1 9,000  fully  paid-up  shares.  That  by  the  rules  and  regulations  of  the  Stock  Ex- 
change all  persons  dealing  in  the  shares  of  a  new  company  required,  for  the  purpose 

(*)  See  Same  Case,  with  indictment  set  out  at  length,  12  Cox's  Criminal  Cases,  231. 
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of  making  their  contracts  enforceable  according  to  those  roles  and  regulations,  that 
a  special  settling  day  should  be  fixed  by  the  committee  for  general  purposes,  upon 
which  day  all  shares  which  had  been  theretofore  bought  and  sold  should  be  delivered 
and  paid  for,  Ac  That  application  ^ad  been  made  on  behalf  of  the  defendants  to  the 
committee  to  appoint  a  settling  day  for  transactions  in  the  shares  of  the  company, 
and  that  it  became  necessary  that  the  company  should  comply  with  certain  rules 
duly  issued  by  the  committee,  to  the  effect^  first,  that  a  settling  day  would  be  ap- 
pointed, provided  that  no  allegations  of  fraud  be  substantiated,  that  there  had  been 
DO  misrepresentation  or  supprossion  of  material  facts,  Ac.  Secondly,  that,  previous 
to  such  application  •  being  submitted  to  the  committee,  production  of  the  following 
documents  should  be  required — the  original  applications  for  shares,  together  with 
the  allotment  book  signed  by  the  chairman  and  secretary  to  the  company,  and  a 
certificate  signed  in  like  manner  statins  the  number  of  shares  applied  for  and  uncon- 
ditionally al£>tted,  and  the  amount  of  deposits  paid  thereon.  Averment,  that  the 
defendants  conspired  to  deceive  Z.  and  others,  the  committee  for  general  purposes, 
and  to  induce  them  to  appoint  a  settling  day,  and  falsely  pretended  to  them  that  the 
number  of  shares  of  the  company  applied  for'  by  the  public  was  34,365,  and  the 
amount  received  on  application  £17,18U  lOt.;  that  16,000  of  the  shares  of  the  com- 
pany had  been  allotted  to  the  patentee,  and  that  no  shares  of  the  company  had  been 
conditionally  allotted ;  whereas  no  shares  had  been  applied  for  by  the  public,  the 
greater  number  of  the  shares  had  been  allotted  to  the  applicants  upon  condition 
*that  they  should  not  be  called  on  to  pay  for  them,  and  whereas  nothing  had  [731 
been  received  by  the  company  upon  the  application  for  the  shares;  and  16,000  I'ully 
paid-up  shares  had  not  been  taken  by  the  patentee,  &c. 

Second  count:  That  defendants  were  respectively  directors,  secretary,  and  pro- 
moters of  tlie  £.  Company,  Limited,  and  that  application  had  been  maae  on  benalf 
of  the  company  to  the  committee  for  general  purposes  of  the  Stock  Exchange  to 
order  the  quotation  of  the  company  in  the  official  list  of  the  Stock  Exchange  under  a 
rule  duly  issued  by  the  committee,  to  the  effect  that  the  committee  would  order  the 
quotation  of  a  new  company  in  the  official  list,  provided  that  the  company  was  of 
banajide  character,  Ac;  that  the  requirements  of  the  second  of  the  rules  mentioned 
in  the  first  count  had  been  complied  with — that  two-thirds  of  the  whole  nominal 
capital  proposed  to  bo  issued  (shares  reserved  or  granted  in  lieu  of  money  payments 
to  concessionaires,  owners  of  property,  or  others  not  being  counted  in  such  two- 
thirds)  had  been  applied  for  and  unconditionally  allotted  to  the  public — and  that  a 
member  of  the  Stock* Exchange  is  authorized  by  the  company  to  give  full  informa- 
tion as  to  the  formation  of  the  undertaking,  and  able  to  satisfy  the  committee  as  to 
all  particulars  they  may  require.  Averment,  that  the  defendants  requested  a  firm 
of  stock-brokers  to  give  the  information  before  mentioned,  and  to  apply  to  the  com- 
mittee to  order  the  quotation  of  the  shares  of  the  company  in  the  omcial  list,  and 
employed  the  brokers  to  sell  5,000  shares  of  the  company  on  behalf  of  alleged  ven- 
dors of  patents,  and  that  the  defendants  conspired  to  deceive  the  committee,  and  to 
induce  them,  contrary  to  the  true  intent  and  meaning  of  the  rules  mentioned  in  this 
and  the  first  count,  to  order  a  quotation  of  the  shares  of  the  company  in  the  official 
list  of  the  Slock  Exchange,  and  thereby  to  induce  and  persuade  divers  of  the  Queen's 
subjects,  who  should  themselves  buy  and  sell  the  shares  of  the  company,  to  believe 
that  the  company  was  duly  formed  and  constituted,  and  had  in  all  respects  complied 
with  the  rules  of  the  Stock  Exchange,  so  as  to  entitle  the  company  to  have  their 
sharvs  quoted  in  the  official  list.  And  that  the  defendants,  in  pursuance  of  the  con- 
spiracy, falsely  pretended  to  Z.  and  others,  members  of  the  committee,  that  the  num- 
ber of  shares  applied  for  by  the  public,  Ac  (repeating  the  false  pretences  mentioned 
in  the  first  count),  and  did  thereby  induce  the  committee  to  order  the  shai*es  to  be 
quoted  in  the  official  list  after  the  28th  of  May,  1874. 

At  the  trial  the  jury  found  that  the  defendants  were  guilty  of  obtaining  a  settle- 
ment on  the  Stock  Exchange  by  false  and  fraudulent  means,  and  a  verdict  of  guilty 
was  entered : 

Bdd,  on  a  motion  in  arrest  of  judgment  (Gockbnrn,  C.J.,  doubting)  that  the  second 
count  was  good,  as  it  must  be  taken  by  necessary  inference  to  allege  that  the  object 
of  the  conspiracy  was,  not  merely  to  obtain  a  settling  day  and  official  quotation 
upon  the  Stock  Exchange,  and  so  to  induce  persons  to  believe  that  the  company  was 

18  Enq.  Rep.  20 
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duly  formed  and  constituted,  but  also  to  induce  persons  to  act  on  that  belief  and  to 
deal  in  the  shares  of  the  company : 

Semble,  per  Cockburn,  C.J.,  that  the  first  count  was  defective,  as  it  did  not  show 
any  conspiracy  to  defraud  the  public. 

Indictment  against  Joseph  Aspinall,  William  Whyte, 
Charles  Knocker,  John  Saunders  Muir,  and  two  others. 
First  count :  That  by  a  deed  made  and  dated  the  27th  of 
732]  March,  1802,  an  *undertaking  was  proposed  to  be 
carried  on  thenceforth  in  a  building  then  erected  near 
Throgmorton  Street,  City,  for  the  transacting  of  buyine 
and  selling  the  public  stocks  or  funds  of  this  kingdom,  and 
a  capital  sum  of  £20,000  had  then  been  subscribed  for  set- 
ting on  foot  and  carrying  on  the  said  undertaking  under 
the  name  of  "The  Stock  Exchange,"  and  was  then  divided 
into  400  shares  of  £50  each,  and  nine  persons  were  then  ap- 
pointed trustees  and  managers  of  the  undertaking,  and  due 
provision  was  then  made  for  election  of  trustees  and  man- 
agers from  among  the  proprietors  of  the  undertaking,  to 
fill  up  vacancies,  so  that  there  should  be  nine  such  trustees 
and  manageiu  And  for  the  management  and  transacting 
the  concerns  of  the  undertaking,  thirty  persons  had,  pre- 
vious to  March  27,  1802,  been  chosen  by  ballot  at  a  general 
meeting  of  the  proprietors,  a  committee  for  general  pur- 
poses, and  due  provision  was  then  made  for  an  annual 
election  by  ballot  of  thirty  proprietors  of  "The  Stock  Ex- 
change," to  act  for  the  term  of  one  year  as  aforesaid,  and 
the  committee  for  general  purposes  were  thenceforth  empow- 
ered to  have  the  sole  management,  regulation,  and  direc- 
tion of  all  the  concerns  of  the  undertaking,  except  the 
treasurership  thereof  and  the  direction  and  management  of 
the  buildings  ;  and  were  empowered  to  admit  such  persons, 
whether  proprietors  or  not,  as  they  should  think  proper,  to 
attend  and  frequent  the  building  called  the  Stock  Exchange, 
for  the  transacting  therein  the  business  of  a  stock-broker  or 
jobber  for  one  year,  to  be  computed  from  the  25th  of  March 
in  each  year,  and  at  a  price  of  admission  fixed  by  the  trus- 
tees and  managers  aforesaid.  And  that  from  and  after  the 
date  of  the  deed  and  at  the  time  of  the  taking  the  inquisi- 
tion, the  management,  &c.,  of  the  concerns  of  the  under- 
taking, except  as  afbresaid,  had  been  and  were  carried  on 
by  the  committee  for  general  purposes  of  the  Stock  Ex- 
change, and  who  had  from  time  to  time  adopted  rules  and 
regulations  for  the  conduct  of  business  on  the  Stock  Ex- 
change, which  were  in  full  force  and  effect  in  respect  of  the 
members  of  the  Stock  Exchange  and  Stock  Exchange  trans- 
actions, and  the  committee  for  general  purposes  had  full 
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power  and  authority  to  expel  any  member  of  the  Stock 
Exchange  who  violated  any  oi  the  regulations  so  adopted,  or 
failed  to  comply  with  any  of  the  decisions  of  the  committee. 
Averment,  that  heretofore  J.  Aspinall  *and  W.  [733 
Why  te  had  been  directors  of  a  public  company  called  The 
Eupion  Fuel  and  Gas  Company,  Limited,  and  one  G.  P. 
Knocker  had  been  the  secretary  and  public  officer  of  the 
company,  and  S.  G.  Fry,  J.  S.  Muir,  and  C.  Knocker  had 
been  persons  aiding  and  assisting  in  the  establishment  of 
the  company,  and  that  the  company  had  proposed  to  raise 
a  capital  of  £35,000  by  Subscriptions  of  shares  of  £1  each 
in  addition  to  £15,000  represented  by  15,000  fully  paid-up 
shares,  for  the  purpose  of  carrying  out  the  objects  of  the 
company,  and  that  the  company  was  yi  all  respects  a  new 
company.  And  that  all  persons  dealing  in  the  shares  of  a 
new  company,  according  to  the  rules,  regulations,  and 
usages  of  the  Stock  Exchange,  when  such  new  company 
had  not  yet  received  the  appointment  of  a  special  settling 
day  in  respect  of  the  transactions  in  the  shares  of  such  new 
company,  required,  for  the  purpose  of  making  their  con- 
tracts and  bargains  in  respect  of  the  shares  enforceable  ac- 
cording to  the  rules  and  regulations  of  the  Stock  Exchange, 
that  a  special  settling  day  should  be  fixed  by  the  committee 
for  general  purposes  of  the  Stock  Exchange,  upon  which 
settling  day  all  shares  which  had  been  theretofore  bought 
and  sold  should  be  delivered  and  paid  for  according  to  the 
rules,  regulations,  and  usages  of  the  Stock  Exchange.  And 
that  on  April  1,  1874,  an  application  had  been  made  by  and 
on  behalf  of  Aspinall,  Whyte,  G.  P.  Knocker,  Fry,  Muir, 
and  C.  Knocker,  to  the  committee  for  general  purposes  of 
the  Stock  Exchange,  to  appoint  a  special  settling  day  for 
transactions  in  the  shares  of  the  company,  and  thereupon 
it  became  and  was  necessary  that  the  company  should  com- 
ply with  the  terms  of  certain  rules  duly  issued  and  pub- 
lished by  the  committee,  and  which  rules  were  and  are  as 
follows:  "127.  The  committee  will  appoint  a  special  set- 
tling day  for  transactions  in  the  shares  of  a  new  company, 
provided  that  no  allegation  of  fraud  be  substantiated  ;  that 
there  has  been  no  misrepresentation  or  suppression  of  ma- 
terial facts  ;  that  sufficient  scrip  or  shares  are  ready  for  de- 
livery ;  and  that  no  impediment  exists  to  the  settlement  of 
the  account.  128.  The  secretary  to  the  share  and  loan  de- 
partment shall  give  one  week  s  notice  to  the  Stock  Ex- 
change of  any  application  for  a  special  settling  day  for 
tmnsactions  in  the  shares  of  a  new  company  previous  to 
such  application  being  submitted  to  the  committee,  and 
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734]  shall  require  tlie  production  of  the  following  *docu- 
ments,  viz.,  the  prospectus,  the  act  of  Parliament,  the  ar- 
ticles of  association,  or  a  certificate  that  the  company  is 
constituted  upon  the  cost  book  system  under  the  Stannary 
laws ;  the  original  applications  for  shares,  together  with  the 
allotment  book  signed  by  the  chairman  and  secretary  to  the 
company,  and  a  certificate  signed  in  like  manner,  stating 
the  number  of  shares  applied  for  and  unconditionally  al- 
lotted, and  the  amount  of  deposits  paid  thereon  ;  the  bank- 
er's pass  book  and  a  certificate  from  the  bankers,  stating 
the  amount  of  deposits  received."  And  that  Aspinall, 
Whyte,  Gt,  P.  Knocker,  Muir,  C.  Knocker  and  Fry,  Know- 
ing the  premises,  and  contriving  and  intending  to  cheat  and 
defraud,  had  on  the  3d  of  February,  1874,  unlawfully  con- 
spired, combined,  confederated,  and  agreed  together,  and 
with  divers  other  persons,  to  the  jurors  unknown,  by  divers 
false  pretences,  &c.,  to  injure,  deceive,  prejudice,  and  de- 
fraud S.  De  Zoete,  T.  Fenn,  and  others,  tlien  being  members 
of  the  committee  for  general  purposes  of  the  Stock  Ex- 
change, and  to  induce  them,  contrary  to  the  true  intent  and 
meaning  of  the  rule  hereinbefore  recited,  to  appoint  a 
special  settling  day  on  the  Stock  Exchange  for  transactions, 
in  the  shares  of  the  company.  And  that  Aspinall,  Whyte, 
G.  P.  Knocker,  Muir,  C.  Knocker,  and  Fry,  in  pursuance 
of  the  unlawful  conspiracy.  &c.,  unlawfully  and  knowingly 
did  falsely  pretend  to  S.  H.  De  Zoete,  T.  Fenn  and  others, 
then  being  members  of  the  committee  for  general  purposes 
of  the  Stock  Exchange,  that  the  number  of  shares  of  the 
company  applied  for  by  the  public  was  then  34,366,  that 
the  number  of  shares  oi  the  company  allotted  uncondition- 
ally was  then  34,365,  and  that  the  amount  received  by  the 
company  thereon  was,  on  application,  10s,  per  snare, 
amounting  to  the  sum  of  £17,182  10^.,  that  16,000  of  the 
shares  of  the  company  liad  then  been  allotted  to  the  pat- 
entee, and  that  no  shares  of  the  company  had  been  condi- 
tionally allotted,  whereas  in  truth  and  in  fact,  the  number 
of  shares  of  the  company  applied  for  by  the  public  was  not 
then  34,366,  nor  any  number,  and  whereas  the  number  of 
shares  allotted  unconditionally  was  not  then  34,366  ;  but 
the  greater  part  of  the  shares  had  been  allotted  to  the  ap- 
plicants for  the  same  upon  the  condition  that  they,  the  ap- 
plicants, should  not  be  called  upon  to  pay  for  the  same, 
and  whereas  the  amount  received  by  the  company  upon  the 
735]  application  for  the  shares  was  not  *JE17,182  10^.,  nor 
was  any  amount  whatever  received  by  the  company  from 
applicants  for  shares,  and  whereas  16,000  fully  paid-up 
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shares  of  the  company  had  not  been  taken  by  the  pat- 
entee, &c. 

Second  connt :  That  at  the  time  of  committing  the  of- 
fence thereinafter  mentioned,  Aspinall  and  Whyte  were 
directors  and  G.  P.  Knocker  secretary  of  the  Eupion  Fuel 
and  Gas  Companjr  (Limited),  and  Pry,  Muir,  and  C.  Knocker 
were  persons  aiding  and  assisting  in  the  establishment  of  the 
company,  and  applications  had  been  made  on  behalf  of  the 
company  to  the  committee  for  general  purposes  of  the  Stock 
Excuan^e  to  order  the  quotation  of  the  new  company  in  the 
official  list  of  the  Stock  Exchange,  under  and  in  pursuance 
of  a  rule  duly  issued  and  published  by  the  committee,  as 
follows :  *'129.  The  committee  will  order  the  quotation  of  a 
new  companv  in  the  official  list,  provided  that  the  company 
is  of  bona  fide  character  and  of  sufficient  magnitude  and 
importance ;  that  the  requirements  of  rule  128  have  been 
complied  with,  and  that  the  prospectus  has  been  publicly 
advertised,  and  agrees  substantially  with  the  act  oi  Parlia- 
ment or  the  articles  of  association,  and,  in  the  case  of 
limited  companies,  contains  the  memorandum  of  associa- 
tion ;  that  it  provides  for  the  issue  of  not  less  than  one  half 
of  the  nominal  capital,  and  for  the  payment  of  ten  per  cent, 
npon  the  amount  subscribed ;  and  sets  forth  the  arrange- 
ments for  raising  the  capital,  whether  by  shares  fully  or 
partly  paid  i^p,  with  the  amounts  of  each  respectively,  and 
also  states  the  amount  paid  or  to  be  paid  in  money  or  other- 
wise to  concessionaires,  owners  of  property,  or  others,  on  the 
formation  of  the  company,  or  to  contractors  for  works  to  be 
C^xecnted,  and  tlie  number  of  shartis,  if  any,  proposed  to  be 
.conditionally  allotted ;  that  two-thirds  of  the  whole  nominal 
capital  proposed  to  be  issued  (shares  reserved  or  granted  in 
lieu  of  money  payments  to  concessionaires,  owners  of  prop- 
erty, or  others,  not  being  counted  in  such  two-thirds)  have 
been  applied  for  and  unconditionally  allotted  to  the  public  ; 
that  the  articles  of  association  restrain  the  directors  from 
employing  the  funds  of  the  company  in  the  purchase  of  its 
own  shares,  and  that  a  member  of  the  Stoc!k  Exchange  is 
authorized  bv  the  companv  to  give  full  information  as  to  the 
formation  oi  the  undertaking,  and  able  to  satisfy  the  com- 
mittee as  to  all  particulars  they  may  require.  In  cases 
where  fully  paid-up  shares  have  been  *granted  in  ,  [736 
lien  of  money  payments,  an  official  certificate  will  be  re- 
quired that  the  contract  providing  for  the  issue  of  such 
shares  has  been  filed  with  the  registrar  of  joint  stock  com- 
panies, as  prescribed  by  the  26th  section  of  the  Companies 
Amendment  Act,  1867,"  &c.    Averinent,  that  the  defendants 
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had  applied  to  and  requested  one  Sir  R.  W.  Garden  and 
others,  a  firm  of  stock-brokers  and  members  of  the  Stock  Ex- 
change, and  authorized  them  to  give  the  information  herein- 
before mentioned,  and  to  apply  to  the  committee  to  order 
the  quotation  of  the  shares  of  the  company  in  the  official  list 
of  the  Stock  Exchange,  and  G.  P.  Knocker  had  employed 
them  to  sell  6,000  shares  of  the  company  on  behalf  of  certain 
alleged  vendors  of  patents,  and  they  had  bargained  for  the 
sale  of  300  of  the  shares.  And  that  Aspinall,  Whyte,  O. 
P.  Knocker,  Muir,  C.  Knocker,  and  Fry,  did,  on  the  3d  of 
February,  1874,  unlawfully  conspire,  combine,  confederate, 
and  agree  together,  and  with  divers  other  persons  whose 
names  were  to  the  jurors  unknown,  by  divers  false  pre- 
tences, &c.,  to  injure  and  deceive  the  said  members  of  the 
committee,  and  to  induce  them,  contrary  to  the  true  intent 
and  meaning  of  the  rules  in  this  count  and  in  the  first  count 
of  the  indictment  mentioned,  to  order  a  quotation  of  the 
shares  of  the  company  in  the  ofiicial  list  of  the  Stock  Ex- 
change, and  thereby  to  induce  and  persuade  divers  of  the 
liege  subjects  of  our  Lady  the  Queen,  who  should  thereafter 
buy  and  sell  the  shares  of  the  company,  to  believe  that  the 
company  was  duly  formed  and  constituted,  and  had  in  all 
respects  complied  with  the  rules  and  regulations  of  the 
Stock  Exchange,  so  as  to  entitle  the  company  to  have  their 
shares  quoted  in  the  official  list  of  the  Stock  Exchange. 
And  that  Aspinall,  Whyte,  G.  P.  Knocker,  Muir,  C. 
Knocker,  and  Fry,  and  the  other  persons,  &c. ,  in  pursuance 
of  the  unlawful  conspiracy,  combination,  confederacy,  and 
agreement,  unlawfully  and  knowingly  did  falsely  pretend 
to  De  Zoete,  Fenn,  and  others,  members  of  the  committee, 
&c.,  that  the  number  of  shares  of  the  company  applied  for 
by  the  public  was  then  34,366,  and  that  the  amount  received 
by  the  company  thereon  was  on  application  105.  per  share, 
amounting  to  the  sum  of  £17,182  lO^.;  that  16,000  of  the 
shares  had  then  been  allotted  to  the  patentee,  that  no  shares 
had  been  conditionally  allotted  ;  and  did  thereby  induce  the 
737]  committee  for  general  purposes  *of  the  Stock  Ex- 
change to  order  the  shares  to  be  quoted  in  the  official  list  of 
the  Stock  Exchange  on  and  after  the  28th  of  May,  1874. 

At  the  trial  before  Cockburn,  C.  J.,  at  the  last  Hilary  sit- 
tings in  London,  it  appeared  that  in  March,  1874,  the  de- 
fendant Muir  had  promoted  a  company  for  the  manufacture 
of  gas  from  oil,  called  ''The  Eupion  Fuel  and  Gas  Company, 
Limited,"  with  a  capital  of  50,000  shares  of  £1  each.  The 
defendant  C.  Knocker  was  cousin  to  G.  Knocker,  the  sec- 
retary of  the  company,  and  he  was  also  general  manager  of 
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the  Midland  Banking  Company.  C.  Knocker  applied  in 
March,  1874,  to  a  member  of  the  firm  of  Sir  R.  W.  Garden 
&  Co.,  stock-brokers,  and  asked  him  to  procure  a  special 
settling  day  for  the  company  on  the  Stock  Exchange.  There 
is  a  settling  day  each  fortnight  on  the  Stock  Exchange  for 
transactions  in  ordinary  stocks  and  shares,  but  in  the  case  of 
a  new  company  application  has  to  be  made  to  the  committee 
for  a  settling  day,  and  if  the  documents  and  evidence  pro- 
duced on  behalf  of  the  company  are  considered  satisfactory, 
a  special  day  is  appointed  to  settle  transactions  in  it,  after 
which  day  they  are  disposed  of  on  the  regular  settling  days. 
Before  a  special  settling  day  is  appointed,  transactions  in 
the  shares  of  a'  new  company  cannot  be  enforced  through  the 
committee  of  the  Stock  Exchange.  The  rules  of  the  Stock 
Exchange  as  to  the  documents,  6tc.,  required  upon  applica- 
tion for  a  settling  day  are  stated  in  the  first  and  second 
counts  of  the  indictment.  It  was  arranged  that  the  secre- 
tary of  the  share  and  loan  department  of  the  Stock  Ex- 
change should  write  to  the  secretary  of  the  company  for  the 
proper  documents.  In  reply,  a  certificate  was  sent  that  the 
number  of  shares  applied  for  was  34,365  ;  that  the  number 
of  shares  allotted  unconditionally  was  34,365,  and  the 
amount  received  on  application,  10^.  a  share,  £17,182  10^.; 
that  the  number  of  shares  taken  by  the  patentee  was  15,000 
(fully  paid  up) ;  that  no  shares  were  conditionally  allotted ; 
that  the  shares  were  ready  for  delivery,  and  no  impediment 
existed  to  the  settlement  of  the  account.  The  pass  book  of 
the  company's  banjkers,  and  the  allotment  papers  and  allot- 
ment book  were  sent  in  support  of  these  statements.  In 
fact,  there  did  not  appear  to  have  been  a  single  bona  fide 
application  for  shares,  but  a  number  of  persons  were  induced 
by  Aspinall  and  Whyte,  who  were  the  committee  for  super- 
intending the  allotment,  *to  write  applications  for  [738 
shares,  upon  the  understanding  that  they  should  not  be 
called  upon  to  pay  for  them,  and  the  shares,  as  they  received 
them,  w^re  handed  back  to  Aspinall.  In  order  to  make  it 
appear  that  the  deposits  on  these  allotments  were  paid,  Muir 
obtained  an  advance  of  £3,000  from  the  Midland  Banking 
Company,  through  the  agency  of  C.  Knocker,  and  from  this 
sum  the  deposits  were  paid  to  the  credit  of  the  Eupion  Gas 
Coippany  at  their  bankers,  the  money  being  afterwards  paid 
back  to  the  Midland  Banking  Company,  and  the  operation 
repeated  again  and  a^ain  until  a  sum  equal  to  the  whole 
amount  of  the  deposits  had  been  paid  into  the  bank  to  the 
credit  of  the  Eupion  Company.  On  the  26th  of  May  a  spe- 
cial settling  day  in  the  shares  of  the  company  was  fixed  for 
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the  28th,  and  after  the  28th  a  quotation  of  the  shares  in  the 
ofBcial  list  was  ordered  to  appear.  In  April  Q.  Knocker 
had  instructed  a  broker  to  sell  a  number  of  shares  in  the 
company,  which  he  said  were  retained  by  the  patentee. 
Part  of  these  shares  were  sold  for  the  special  settlement, 
whenever  it  should  be  ^xed.  ,  The  name  of  Aspinall  was 
given  in  as  the  vendor  of  certain  of  the  shares.  After  the 
settling  day  had  been  appointed,  in  September,  Aspinall  and 
C.  Knocker  purchased,  through  town  and  country  brokers, 
large  numbers  of  the  shares,  to  the  amount  of  £19,000,  and 
upon  non-delivery  claimed  jto  make  the  brokers  personally 
responsible.  The  defendant  Muir  was  proved  to  have  been 
seller  of  part  of  these  shares.  At  the  time  of  these  trans- 
actions tne  whole  of  the  shares  of  the  company,  with  the 
exception  of  three,  were  in  Aspinall' s  name. 

The  jury  found  that  it  had  not  been  proved  that  the  de- 
fendants were  engaged  in  a  combination  to  buy  or  sell  shares 
on  the  Stock  Exchange  for  the  purpose  of  defrauding  the 
brokers,  but  that  Aspinall,  Whyte,  Muir,  and  C.  Knocker 
were  guilty  of  obtaining  a  settlement  on  the  Stock  Exchange 
by  false  and  fraudulent  means. 

A  verdict  of  guilty  was  entered  against  them  on  the  first 
and  second  counts,  with  leave  to  move  to  enter  the  verdict 
for  the  defendants. 

A  rule  was  obtained  accordingly,  and  also  to  show  cause 
why  judgment  should  not  be  arrested,  or  why  a  new  trial 
should  not  be  had,  on  the  ground  that  the  verdict  was  against 
the  evidence,  and  that  the  facts  as  proved,  or  as  found  by 
the  jury,  as  alleged  in  the  indictment,  did  not  amount  to  an 
indictable  conspiracy. 

739]  *June  27.  Sir  H.  Oiffard,  S.G.  {Poland  and 
Besiey,  with  him),  showed  cause:  It  must  be  taken,  after 
verdict,  that  the  offence  charged  in  the  first  and  second 
counts  was  duly  proved,  and  the  question  is  whether  either 
of  these  counts  discloses  an  indictable  offence.  With  re- 
gard to  the  first  count,  it  shows  a  conspiracy  to  obtain  a  cer- 
tificate or  testimonial  from  a  public  body  by  false  evidence. 
In  British  and  American  Telegraph  Company  v.  Albion 
Bank{')y  where  a  settling  day  was  obtained  under  circum- 
stances similar  to  these,  Bramwell,  B.,  in  delivering  judg- 
ment, said  :  "The  object  was  that  the  bank  might  certify  to 
the  committee  of  the  Stock  Exchange  that  the  requisite 
amount  of  shares  to  get  a  settling  day  had  been  applied  for 
and  paid  in.  .  .  Now,,  it  is  necessary  for  the  purposes  of  our 
judgment  and  right,  that  it  may  not  be  supposed  that  our 

0)  Law  Rep.,  7  Ex.,  119. 
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Opinion  is  otherwise,  that  we  should  say  that  the  scheme  we 
have  mentioned  was  fraudalent  and  illegal,  and  brought  the 
parties  to  it  within  the  criminal  law." 

[CocKBURN,  C.J.:  There  the  question  was  whether  an 
action  could  be  brought,  and  the  observations  of  the  learned 
Baron  were  not  necessary  for  the  decision.] 

It  must  be  presumed  that  the  conspiracy  to  obtain  a  false 
character  was  for  the  purpose  of  defrauding  the  public. 
The  second  count,  at  any  rate,  is  not  open  to  objection.  In 
Sex  V.  De  Berenger  (*)  it  was  held  that  it  was  an  indictable 
offence  to  conspire  by  false  rumors  to  raise  the  price  of  the 
public  government  funds  with  intent  to  injure  the  king's 
subjects  who  should  purchase,  and  that  the  indictment  need 
not  specify  the  particular  persons  who  purchased  or  the 
persons  intended  to  be  injured  ;  Lord  EUenborough  saying, 
**  The  crime  lies  in  the  act  of  conspiracy  and  combination  to 
effect  that  purpose,  and  would  have  been  complete  although 
it  had  not  been  pursued  to  its  consequences,  or  the  parties 
had  not  been  able  to  carry  it  into  effect."  Here  it  is  alleged, 
in  substance,  that  the  intent  was  to  have  the  shares  quoted 
in  the  official  list,  and  to  induce  those  who  should  buy  and 
sell  the  shares  to  believe  that  they  were  different  from  what 
they  actually  were. 

[Blackburn,  J. :  In  Rex  v.  De  Berenger  Q)  it  was  charged 
that  the  intent  was  to  raise  the  price  of  stock.  Here  it  is 
not  *in  terms  alleged  that  the  intent  was  to  raise  the  [740 
value  of  the  shares.] 

The  effect  of  the  conspiracy  is  the  same. 

[CocKBURN,  C.J.:  Is  it  sufficiently  charged  that  people 
were  induced  to  purchase  the  shares  by  the  oelief  that  they 
were  worth  more  than  they  really  were  worth  ?] 

This  is  the  obvious  effect  of  procuring  the  shares  of  the 
company  to  be  quoted  in  the  official  list  of  the  Stock  Ex- 
change. 

BaUantine^  Serjt.  {W.  BaUantine  with  him),  for  C. 
Knocker,  Pope^  Q.C.,  and  Metcalfe^  Q.C.,  for  Aspinall,  A. 
Collins  and  Hodson^  for  Whyte,  and  the  defendant  Muir  in 

¥er8on,  showed  cause :  The  first  and  second  counts  are  bad. 
here  is  nothing  to  show  that  the  result  of  obtaining  a  set- 
tling day  is  to  enhance  the  value  of  the  shares  in  the  com- 
panjr.  It  can  only  give  facilities  for  dealing  in  the  shares, 
and  if  the  promoters  of  a  company,  which  they  believe  will 
ultimately  succeed,  arrange  to  do  something  in  order  to 
start  it,  without  intending  to  injure  any  one,  this  is  not  an 
indictable  conspiracy. 

0)  8  M.  A  s.,  67. 
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[Blackburn,  J. :  Is  not  a  conspiracy  to  induce  ^buyers  of 
shares  to  believe,  contrary  to  the  fact,  that  the  capital  has 
been  duly  subscribed,  a  criminal  oflEence  ?] 

It  is  merely  alleged  that  the  intent  was  to  induce  those 
who  might  buy  or  sell  shares  to  believe  that  they  were  really 
subscribed  for  and  the  deposits  paid. 

[Blackburn,  J.:  To  believe  this  before  they  purchased 
the  shares.  Surely  the  majority  of  people,  seeing  the  shares 
quoted  in  the  lists,  would  suppose  that  the  rules  had  been 
Complied  with.] 

There  is  another  object  which  is  quite  legitimate,  that  of 
obtaining  the  enforcement  of  bargains  by  the  Stock  Ex- 
change committee.  A  conspiracv  to  give  a  false  character 
to  a  servant  would  not  be  indictable  unlesS|With  the  express 
object  of  obtainiuj^  a  situation  for  the  servant. 

[Field,  J. :  With  what  other  object  could  a  false  charac- 
ter be  obtained  1] 

No  specific  questions  were  put  to  the  jury  as  to  whether 
the  object  of  the  defendants  in  obtaining  the  settling  day 
was  to  defraud  brokers  or  dealers  in  the  shares. 
741]     *[They  referred  to   Reg.  v.   Oill  C) ;   Syds&rff  v. 
Meg.  (") ;  Bex  v.  Seward  (").] 

CocKBURN,  C.  J. :  I  thinK  the  rule  ou^ht  to  b^  discharged, 
although  I  have  entertained  very  considerable  doubt  as  to 
the  sumciencv  of  these  counts  upon  which  the  jury  have^ 
found  the  deiendants  guilty,  and  am  still  of  opinion  that 
the  first  count  is  defective,  although,  perhaps,  it  is  not 
necessary  to  dwell  upon  it  from  the  view  we  take  as  to  the 
other.  The  first  count  alleges  simply  that  the  defendants 
entered  into  a  conspiracy  (I  am  stating  it  shortly)  to  induce 
the  committee  of  the  Stock  Exchange  to  ^rant  a  settling 
day  and  a  quotation  of  the  shares  of  this  company  by 
fraudulent  representations.  There  it  stops.  Had  it  gone 
on  to  say  that  the  ulterior  purpose  of  the  defendants  was, 
by  getting  the  settlement  day  and  the  quotation,  to  defraud 
the  public,  I  think  the  count  would  have  been  good.  By 
"the  public"  I  mean  those  who  were  disposed  to  buy 
shares  in  the  company.  But  the  count  stops  there,  and  I 
must  say  I  think  it  is  bad. 

Now  with  regard  to  the  second  count,  which  we  are  of 
opinion  is  sufficient,  I  confess  it  is  not  without  much  hesi- 
tation and  doubt  that  I  arrive  at  that  conclusion.  The 
count  states  in  substance,  after  reciting  various  circum- 
stances, which  it  is  unnecessarjr  to  refer  to,  that  the  defen- 
dants entered  into  this  conspiracy  in  order  to  obtain  a 

0)  2  B.  &  Aid.,  204.  C)  11  Q.  B.,  246.  (»)  1  M  k  E„  706. 
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quotation  of  the  shares  in  the  Stock  Exchange  list,  to  in- 
duce persons  who  should  thereafter  buy  and  sell  the  shares 
to  belieye  that  the  company  was  dulv  formed  and  consti- 
tuted, and  had  complied  with  the  rules  of  the  Stock  Ex- 
change so  as  to  entitle  the  company  to  have  their  shares 
quoted  in  the  official  list.  If  it  had  gone  on  to  say  that  the 
purpose,  for  which  that  belief  was  sought  to  be  produced 
m  the  minds  of  the  persons  buying  and  selling  those  shares, 
was  to  injure  them  by  inducing  them  to  buy  shares  which 
were  either  valueless  or,  at  all  events,  inferior  in  value  to 
what  they  appeared  to  be,  I  should  have  no  hesitation 
whatever  in  saying  that  the  count  was  sufficient  in  point  of 
law.  My  doubt  has  been  whether  the  statement  that  the 
object  of  the  company  was  to  induce  persons  to  believe, 
without  going  on  to  say  *that  it  was  to  induce  them,  [742 
acting  on  that  belief,  to  buy  shares,  was  sufficient,  and  I 
should  have  had  more  doubt,  but  for  the  allegation  that  it 
was  to  induce  this  deceptive  belief  in  persons  who  should 
thereafter  buy  and  sell  the  shares.  I  think,  on  the  whole, 
it  is  sufficient,  because  it  is  difficult  to  see  how  that  belief, 
if  engendered  in  the  minds  of  persons  buying  and  selling 
shares  of  this  company,  could  have  any  other  effect  than 
that  of  inducing  them  to  buy  and  sell  under  circumstances 
in  which  they  would  not  otherwise  have  bought  and  sold. 
Difficult  as  it  is  to  see  how  the  belief  could  have  any  other 
operation,  I  think  the  statement  being  that  the  conspiracy 
was  to  induce  that  belief,  it  must  be  taken  to  mean  to  in- 
duce that  belief  in  order  to  lead  persons  to  deal  with  those 
shares,  when  they  would  not  otherwise  have  so  dealt  with 
them.  Upon  the  whole,  therefore,  although  not  without 
considerable  hesitation,  I  come  to  the  conclusion  that  this 
statement  is  sufficient. 

With  regard  to  the  question,  whether  the  offence  if  suffi- 
ciently alleged  in  the  indictment  was  proved,  I  can  enter- 
tain no  doubt.  Having  the  evidence  in  my  mind,  I  cannot 
accede  to  the  proposition  that  the  facts  were  not  sufficient 
to  make  out  an  indictable  offence.  The  facts  undoubtedly 
were  that  persons  were  induced  to  take  shares  which  they 
never  intended  to  have,  except  fictitiously,  which  shares 
were  to  be  made  over  to  the  pnnoipal  person  dealing  in  this 
transaction,  namely,  Mr.  AspinaU;  that  these  allottees 
were  perfectly  fictitious ;  and  then  that  the  funds  of  the 
company,  instead  of  being  real,  were  fictitious  also,  a  small 
sum  being  borrowed  from  the  bank,  and  that  sum  so  manip- 
ulated as  by  degrees  to  represent  the  capital  of  this  com- 
pany as  paid  up,  when  in  point  of  fact  the  whole  thing  was 
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a  fiction  from  beginning  to  end.  This  was  done  for  the 
purpose  of  obtaining  the  settlement  day  and  quotation  on 
the  Stock  Exchange.  That  that  was  a  fraud  on  the  com- 
mittee of  the  StocK  Exchange  no  one  can  for  a  single  mp- 
ment  doubt,  and  I  must  say  a  scandalous  fraud.  Tnen  the 
question  is,  what  was  the  intention?  The  company  had 
nothing  but  its  shares ;  it  had  no  capital  whatever ;  and 
the  only  object  one  can  see  of  getting  the  company  on  the 
Stock  Exchange  was  that  the  saares  might  be  dealt  in.  I 
think  the  offence  is  one  that  is  made  out. 
743]  *Blackbubn,  J.:  I  am  also  of  opinion  that  on 
the  evidence  there  could  be  no  doubt  that  an  indictable 
offence  was  adecjuately  proved.  Whether  it  is  sufficiently 
averred  in  the  indictment  is  a  question  that  I  must  say  a 
word  about  presently.  I  think  ever  since  the  case  of  Ilex 
V.  Berenger  (')  it  has  been  perfectly  established  that,  what- 
ever other  things  may  be  indictable  or  not,  this  is  indictable, 
namely,  where  parties  by  false  pretences  and  fraudulent 
representations  and  lies  enter  into  a  conspiracy  together  by 
thode  means  to  raise  the  price  of  any  vendible  commoditv ; 
and  although  Hex  v.  Berenger  (*)  was  a  case  relating  to  the 
public  funds,  yet  the  doctrine  of  the  court  goes  further, 
and  extends  to  any  vendible  commodity,  where  the  intent 
is  to  induce  belief  produced  by  lies  in  order  that  the  pur- 
chasers in  the  market  may  give  higher  prices  than  they 
otherwise  would  give.  A  conspiracy  to  produce  this  result 
bv  false  means,  so  as  to  injure  the  public,  is  an  indictable 
onence.  Here  it  is  proved  there  was  a  conspiracy  by  false 
means  to  procure  a  settling  day  and  a  quotation  on  the 
Stock  Exchange.  The  conspiracy  was  in  procuring  these 
things  for  the  purpose  of  inducing  those  who  should  deal 
on  the  Stock  Exchange  and  see  the  quotation,  and,  conse- 
quently, who  would  deal  in  those  shares,  to  believe  that  the 
company  had  been  proved  to  the  satisfaction  of  the  Stock 
Excnange  to  be  a  real  company  started  to  this  extent,  that 
the  rules  of  the  Stock  Exchange  had  been  complied  with ; 
so  that  in  consequence  of  that  belief  they  should  think  the 
company  was  a  better  company  than  it  really  was :  the  com- 
pany in  fact  being  one  which  was  not  genuine,  in  which  the 
calls  had  not  been  paid,  the  shares  never  allotted,  and  alto- 
gether such  a  company  that,  if  the  truth  had  been  known, 
it  never  would  have  been  allowed  to  get  on  the  Stock  Ex- 
change. I  say  all  that  was  done,  and  I  cannot  doubt  ths^t 
was  a  confederacy  and  a  conspiracy  with  a  view  that  on  the 
settling  day  being  allowed,  and  the  quotation  being  per- 

0)  8  M.  A  S.,  67, 
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mitted,  persons  dealing  on  the  Stock  Exchange  should  be- 
lieve that  the  shares  in  this  particular  company  were  of  a 
greater  value  than  they  really  were ;  and  that  the  intention 
was  that  dealers  should  be  influenced  in  the  price  they 
should  give,  I  cannot  doubt.  It  was  amply  proved  there 
was  a  real  conspiracy  to  do  this  particular  thing. 

*I  say  nothing  about  the  first  count  as  to  its  being  [744 
good  or  bad,  but  undoubtedly  a  few  words  put  in  would 
have  made  it  good.  I  pass  by  that,  because  the  second 
count  goes  further,  and  there  are  more  averments  than  in 
the  Jirst,  and  we  will  see  whether  on  the  face  of  the  second 
count  the  offence  is  sufficiently  laid.  Now  that  count,  after 
referring  to  the  rules  of  the  Stock  Exchange,  and  showing 
that  a  quotation  on  the  Stock  Exchange  does  import  into  it 
a  representation  to  the  public  that  the  Stock  Exchange  has 
authorized  the  shares  to  be  quoted,  and  has  had  proved  tp 
it,  according  to  its  regulations,  that  the  company  is  of  a 
particular  description  and  quality,  then  proceeds:  **The 
jurors  say  that  the  defendants  did  combme,  confederate, 
and  agree  together  with  divers  other  persons  whose  names 
are  to  the  jurors  unknown,  by  divers  false  pretences  ...  to 
injure  and  deceive  the  members  of  the  committee,  and  to  in- 
duce them,  contrary  to  the  true  intent  and  meaning  of  the 
rules,"  &c.,  ''  to  order  a  quotation  of  the  shares  of  the  said 
company  in  the  official  list  of  the  Stock  Exchange."  Had 
it  stopped  there  I  am  not  certain  that  it  would  have  been 
sufficient  to  show  there  was  such  an  object  in  the  conspiracy 
as  to  induce  the  public  to  buy.  I  do  not  say  how  it  would 
have  been,  and  it  is  not  necessary  to  consider.  But  it  goes 
on  further,  "  and  thereupon  to  induce  and  persuade  divers 
of  the  liege  subjects  of  our  Lady  the  Queen,  who  should 
thereafter  buy  and  sell  the  shares  of  the  company,"  that  is, 
future  purchasers,  dealers  in  the  company,  "to  believe 
that  tile  company  was  duly  formed  and  constituted,  and 
had  in  all  respects  complied  with  the  rules  and  regula* 
lions  of  the  said  undertaking."  Here  it  stops.  Had  it 
gone  on  and  added,  * '  and  consequently  from  the  belief  that 
this  company  was  of  a  different  and  better  quality  than 
it  really  was  to  inducQ  sales  to  be  more  readily  made  at  a 
higher  price  than  they  were  before,"  the  count  would  have 
been  identical  with  that  in  the  case  of  Hex  v.  Berenger  Q). 
But  those  words  are  left  out,  and  the  question  is,  whether, 
upon  the  averments  here,  we  ought  to  sav  that,  if  the 
effect  of  the  conspiracy  was  to  induce,  by  false  representa- 
tions, all  persons  who  deal  in  a  particular  article  in  a  par- 
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ticular  market  to  believe  that  that  article  is  of  a  better  quality 
and  diflferent  to  what  it  really  is,  then  it  necessarily  follows 
745]  *from  that  that  there  was  a  conspiracy  to  induce 
them  to  enter  into  bargains  which  they  would  not  other- 
wise have  entered  into,  or  more  readily,  or  at  higher  prices 
than  they  otherwise  would  have  done.  It  has  been  argued 
that  the  jurjr  should  have  been  specifically  asked  questions 
on  this  subject,  but  I  do  not  think  so.  I  find  that  Lord 
Ellenborough  in  the  case  of  Sex  v.  Dixon  {^\  speaking  of 
the  motion  in  arrest  of  judgment,  said:  ''It  was  an  uni- 
versal principle  that  when  a  man  is  charged  with  doing 
an  act  of  which  the  probable  consequence  mav  be  highly 
injurious,  the  intention  is  an  inference  of  law."  Then  he 
says,  "Here  it  was  alleged  that  the  defendant  delivered  the 
loaves  (which  were  adulterated)  for  the  use  and  supply  of 
the  children,  which  could  only  me^n  for  the  children  to 
eat."  Here,  I  say,  we  should  be  going  a  great  deal  too  far 
in  wresting  words  from  their  plain  meaning,  and  going  fur- 
ther  than  any  cases  that  I  have  heard  of,  if  we  were  to  say 
the  intention  to  obtain  a  quotation  on  the  Stock  Exchange, 
in  order  to  induce  persons  who  buy  and  sell  shares  in  tne 
company  to  believe  the  company  was  a  good  company, 
when  in  fact  it  was  a  bad  company,  was  not  an  object  the 
consequence  of  which  must  necessarily  be  injurious  to  those 
buying  and  selling.  It  is,  therefore,  an  inference  of  law 
that  in  doing  this  act  they  intended  to  produce  its  necessary 
consequences,  namely,  that  dealers  should  buy  and  sell  at 
the  higher  prices,  and  so  the  count  ^lieges  quite  sufficient 
in  my  mind  to  describe  the  exact  offence  charged  in  the  case 
of  Rex  V.  Berenger{*).  It  may  be  more  prudent  in  future 
for  those  who  draw  indictments  like  this  to  put  in  a  more 
distinct  averment  of  the  offence.     It  never  can  do  harm. 

Then  it  was  argued  that  a  specific  question  ought  to  have 
been  put  to  the  jury*  It  seems  to  me  that  it  was  not  neces- 
sarv,  otherwise  no  verdict  would  stand.  You  ask  the  jury 
"l5o  you  suppose  so  and  so?  if  yes,  you  will  find  the  de- 
fendant guilt  v."  The  jury  say  "Yes,"  and  the  verdict  is 
entered  "guilty."  If  it  were  a  special  verdict  in  the  old 
form  you  would  then  allege  that  the  jury  found  all  the 
particular  facts.  But  here  the  jury  found  that  the  defen- 
dants obtained  the  quotation  by  fraud,  and  that  necessarily 
involves  the  intention,  which  I  think  the  indictment  saf- 
ficiently  alleges.  It  would  be  monstrous  to  say  we  ought 
746]  to  grant  a  new  trial  or  *arrest  the  judgment  and  enter 
the  verdict  for  the  defendants  because  the  formal  question 

0)  8  M.  A  S.,  Bt  p.  16.  (•)  8  M.  A  S.  67. 
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whether  the  jury  thought  that  getting  a  false  quotation 
might  affect  the  prices  was  not  in  words  put  to  them.  I 
am  clearly  of  opinion  that  the  second  count  is  sufficient  to 
justify  judgment,  and  that  the  verdict  should  not  be  dis- 
turbs. 

Field,  J.:  I  am  also  of  opinion  that  our  judgment  must 
be  for  the  Crown.  After  the  doubt  which  my  Lord  has 
entertained,  and  still  to  some  extent  entertains,  it  would  be 

Eresumptuous  for  me  to  say  I  have  a  clear  opinion,  but  I 
ave  an  opinion,  and  it  will  be  my  duty  to  express  it, — that 
opinion  is  that  the  second  count  is  good. 

With  regard  to  the  first  count,  which  is  based  on  the 
allegations  that  these  frauds,  which  were  undoubtedly  com- 
mitted, were  committed  for  the  purpose  of  inducing  the 
Stock  Exchange  to  appoint  a  special  settling  day,  it  appears 
by  the  recital  m  the  count  that  in  all  cases  of  new  com- 
panies, before  the  Stock  Exchange  will  appoint  a  special 
settling  day,  they  require  certain  vouchers  to  be  laid  before 
them  as  to  the  position  of  the  new  company ;  among  other 
things  they  require  to  know  what  the  amount  of  capital  is, 
what  quantity  of  the  shares  have  been  bona  jme  sub- 
scribed for,  and  what  part  of  and  how  the  capital  has  been 
actually  paid  to  the  company.  They  are  not  satisfied  with 
merely  taking  a  statement  of  that  from  the  parties  seeking 
to  have  the  special  settling  day  made,  but  they  require  that 
the  bankers'  books  and  the  other  documents  connected  with 
the  company  which  shall  vouch  this  state  of  things  shall  be 
laid  before  them.  The  result,  of  course,  is  not  only  that 
they  themselves  have  to  be  satisfied  that  the  elements  of  the 
new  company  are  sound  and  good,  and  such  as  ou^ht  fairly 
to  be  dealt  with  on  the  Stock  Exchange,  but  that  the  public 
who  ^o  on  the  Stock  Exchange  to  deal  in  the  shares  shall  be 
satistied  that  those  matters  have  been  investigated  by  a  com- 
petent authority.  Now,  in  the  first  count,  the  fraud  alleged 
IS  that  by  fraudulent  means  the  committee  of  the  Stock 
Exchange  were  induced  to  appoint  a  settling  day,  that  is, 
the  day  upon  which  all  transactions  in  shares,  whether 
bought  or  sold,  should  be  settled,  and  the  amounts  paid 
or  received.  Now,  inasmuch  as  to  put  a  new  company  on 
the  market  anywhere  else  than  on  the  Stock  Exchange 
*would  be  a  very  difficult  undertaking,  it  seems  to  [747 
me  that  the  count  contains  the  elements  of  a  very  grave 
offence,  because  from  what  is  there  alleged  the  public  would 
naturally  suppose  that  the  committee  of  the  Stock  Ex- 
change had  fixed  a  settling  day,  that  all  the  requirements 
of  the  Stock  Exchange  haa  been  complied  with,  and  that 
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brokers  and  others  might  safely  enter  into  bargains.  But 
undoubtedly  the  count  does  stop  short  of  these  averments, 
and  I  do  not  wish  to  forge  any  fetters  by  which  I  might  be 
bound  on  a  subsequent  occasion,  if  any  case  in  principle 
like  this  should  come  before  me.  With  regard  to  the  second 
count,  these  averments  are  supplied.  The  object  of  the 
fraud,  as  stated  in .  the  second  count,  is  the  obtaining  a 
quotation,  so  that  the  Stock  Exchange  list,  which  goes  to 
every  corner  of  England  by  nine  or. ten  in  the  morning, 
should  contain  the  name  of  the  company  and  the  quotation 
of  the  shares  in  it.  No  doubt  any  person  investing  money 
would  resort  to  the  Stock  Exchange  quotation,  as  a  means 
of  knowing  where  he  might  safely  put  his  money  and  get 
the  necessary  interest  on  it.  That  being  so,  the  count  avers 
that  by  the  129th  rule  of  the  Stock  Exchange,  the  require- 
ments of  the  128th  rule  must  be  complied  with,  namely, 
that  all  the  various  statements  must  be  made,  so  that  the 
Stock  Exchange,  before  they  allow  the  company  to  be 
quoted,  shall  be  satisfied  that  it  is  that  which  it  is  repre- 
sented to  be.  Then  the  second  count  says  this  was  done  for 
the  purpose  of  injuring  and  defrauding  the  members  of  the 
StocK  Exchange,  and  it  goes  on  further  to  say,  and  thereby 
to  induce  persons  who  should  thereafter  buy  and  sell  the 
shares,  to  believe  the  company  was  duly  formed  and  con- 
stituted and  had  complied  with  the  rules  of  the  Stock  Ex- 
change, so  as  to  entitle  the  company  to  have  these  shares 
quoted  in  the  ofiicial  list.  It  is  argued  that  that  is  not 
sufficient,  because  it  does  not  go  on  and  say  'Uo  induce 
those  persons  thereby  to  buy  and  sell."  The  question 
upon  tnis  is  whether  the  count  is  fairly  capable  of  this 
meaning.  I  think  it  is.  It  seems  to  me  the  fraud  would 
have  been  absolutely  a  barren  one  if  it  had  not  been  to  raise 
money  by  the  sale  of  shares.  Then  if  that  meaning  can  be 
faiidy  put  on  the  count,  was  it  supported  by  evidence  1  My 
Lord  and  my  learned  Brother  have  pointed  out  that  it 
was  amply  supported  by  the  evidence.  Therefore  I  say, 
748]  *with  respect  to  my  Lord's  doubt,  I  feel  some  dif- 
ficulty, but  in  my  own  mind  I.  have  no  hesitation  in  saying 
our  judgment  ought  to  be  for  the  Crown. 

Bule  discharged. 

Solicitors  for  prosecution :  Abrahams  &  Roffey. 
Solicitor  for  Aspinall :  Ooldring. 
Solicitors  for  Knocker :   Wontner  <fe  Sons. 
Solicitor  for  Whyte :  Huxham. 

See  18  Eng.  Rep.,  440  note ;  15  Eng.  Rep.,  828  note. 
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*Weidner  v.  Hoggett.  [533 

Principal  and  A^ent — Conirael — Oontideration, 

B,,  "W.  A  Co.,  who  had  contracted  with  a  colliery  company  for  10,000  tons  of  coal 
to  be  doUyered  over  a  period  of  three  months  at  a  spoot  on  the  Tyne,  "  the  torn  to 
be  mutually  agreed  apon,"  proposed  to  charter  a  foreign  ship  for  the  conveyance  of 
29  keels  to  Elainore,  and  tendered  to  the  captain  a  charterpiurty  which  stipulated  for 
demurrage  in  unloading  the  ship,  but  made  no  provision  for  detention  in  loading  her. 
The  capt^n  declined  to  sign  such  a  charter,  without  an  assurance  that  there  shonld 
be  no  undne  detention  of  his  ship ;  and  thereupon  B.,  W.  &  Co.  obtained  from  the 
defendant  (who  was  a  clerk  employed  by  several  colliery  companies  to  arrange  the 
turns  for  loading)  the  following  undcrtaKing, — 

"  I  undertake  to  load  the  ship  Der  Versuch,  29  keels,  with  Bebside  coals  in  ten 
colliery  working  dajrs,  Ac    On  account  of  Bebside  Colliery,  W.  S.  Hoggett." 

This  memorandum  (which  made  no  mention  of  the  person  contracted  with)  was 
communicated  by  the  charterers  to  the  captain  of  Der  Versuch,  who  thereupoa 
accepted  the  charter. 

The  vessel  being  detained  in  loading  beyond  the  stipulated  ten  days,  the  captain 
called  upon  the  defendant  to  pay  him  £46,  for  demurrage.  The  defendant  repudiated 
all  liability,  but  ultimately  offered  to  pay  the  captain  £20.  The  defendant  had  no 
notice  of  the  charter.  In  an  action  by  the  captain  to  recover  £46  for  demurrage 
from  the  defendant : 

18  Eng.  Rep.  22 
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Hdd^  that,  upon  these  facts,  a  jury  were  warranted  in  finding  that  the  undertalnng 
to  load  within  ten  days  was  a  contract  between  the  captain  and  the  defendant ;  that 
there  was  sufficient  consideration  for  it;  and  that  the  contract  was  with  the  defen- 
dant personally,  and  not  as  agent 

The  declaration  stated  that  the  defendant,  for  certain  con- 
siderations moving  to  him  from  the  plaintiff,  promised  and 
undertook  to  the  plaintiff  in  the  words  and  figures  follow- 
ing: '*  Sailing  ships.  Newcastle-on-Tyne,  January  17th, 
1873.  I  undertake  to  load  the  ship  Der  Versuch,  29  keels, 
with  Bebside  coals  in  ten  colliery  working  days  (Sundays, 
Saturdays,  cavilling  days,  and  colliery  holidays  not  working 
days)  after  the  said  ship  is  wholly  unballasted  and  readj^  in 
Northumberland  Dock  to  receive  her  entire  cargo ;  strikes 
of  pitmen  or  workmen,  frosts  and  storms,  and  delays  at 
spout  caused  by  stormy  weather,  and  any  accident  stopping 

.  the  working,  loading,  or  shipping  of  the  said  cargo,  always 
excepted:  time  to  count  from  the  day  following  that  on 
whicn  notice  of  readiness  is  received  ;  said  notice  (in  writing) 
to  be  handed  to  Mr.  R.  Thompson  as  soon  as  the  ship  is 
actually  ready  as  above  stipulated,  and  not  before :  The  ship 
634]  to  move  to  the  *spout  and  proceed  with  her  loading 
whenever  required  to  do  so  during  the  entire  continuance 
of  her  lay  days.  The  non-fulfilment  of  any  of  the  above- 
mentioned  conditions  to  render  this  guarantee  null  and 
void":  Averment  of  performance  of  conditions  precedent: 
Breach,  that  the  defendant  did  not  load  the  said  ship  in  ten 
colliery  working  days  within  the  true  intent  and  meaning  of 
the  said  writing,  &c. 
Pleas, — 1,  a  denial  of  the  promise, — %  a  denial  of  the 

.  breaches  alleged, — 3,  as  a  defence  upon  equitable  grounds, 
that  the  promise  and  undertaking  was  made  by  the  defen- 
dant solely  as  agent  for  certain  persons,  owners  of  a  colliery 
called  the  Bebside  Colliery,  and  that,  before  and  at  the  time 
the  defendant  signed  the  writing  in  the  declaration  men- 
tioned, it  was  agreed  and  understood  between  the  plaintiff 
and  the  defendant  that  the  defendant  was  to  make  tue  said 
promise  or  undertaking  •only  as  such  agent,  and  was  not  to 
make  himself  liable  as  principal ;  that  he,  the  defendant, 
signed  the  said  writing  in  the  declaration  mentioned  in  the 
following  manner,  "  W.  S.  Hoggett,  on  account  of  Bebside 
Colliery ,^^  the  plaintiff  and  defendant  bona  fide  believing  at 
the  time  that  the  defendant  having  so  signed  the  said  writing 
would  not  be  personally  liable  to  be  sued  on  the  said  prom- 
ise and  undertaking  ;  that  he,  the  diefendant,  had  authority 
to  bind  the  said  owners  of  the  said  colliery  by  signing  in  the 
manner  aforesaid,  and  the  said  owners  are  bound  by  the 
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Bald  writing,  and  are  liable  to  be  sued  for  any  breaches  of 
the  undertaking  or  promise  therein  contained  that  may  have 
been  committed ;  and  that  the  plaintiff  is  inequitably  taking 
advantage  of  the  mistake  in  drawing  the  said  written  instru- 
ment contrary  to  the  intention  both  of  the  plaintiff  and  of 
the  defendant.     Issue  thereon. 

The  cause  was  tried  before  Huddleston,  B.,  at  the  Durham 
summer  assizes,  1876.  The  action  was  brought  by  the  cap- 
tain of  a  German  ship  called  Der  Versuch  to  recover  dam- 
ages for  detention  of  the  vessel  beyond  the  ten  days  at  £7 
Ser  day.  The  defendant  is  a  clerk  of  the  Bebside  Colliery 
ompany,  who,  in  December,  1872,  made  a  verbal  contract 
with  idtessrs.  Bilton,  Williams  &  Co.,  merchants  of  New- 
castle, to  supply  them  with  10,000  tons  of  coals,  to  be  de- 
livered over  the  months  of  January,  February,  and  March, 
1873,  the  turn  to  be  mutually  agreed  upon.  *ln  Jan-  [535 
nary,  1873,  Messrs.  Bilton,  Williams  &  Co.  chartered  the 
plaintiff's  ship  for  the  conveyance  of  a  cargo  of  coal  (part  of 
the  quantity  contracted  for)  from  a  dock  in  the  river  Tyne 
to  Elsinore. 

The  charterparty  stipulated  for  demurrage  in  unloading 
the  ship,  but  made  no  provision  for  any  detention  in  load- 
ing. The  captain  of  Der  Yersuch  at  first  refused  to  sign  a 
charter  in  this  form ;  but  he  at  last  consented,  upon  the 
merchant's  engaging  to  get  an  undertaking  from  the  colliery 
owners  that  the  time  consumed  in  loading  her  should  not 
exceed  ten  days.  The  undertaking  declared  upon  was  there- 
upon obtained,  and  the  charter  was  executed. 

When  contracts  for  coals  are  made,  as  in  this  case,  ex- 
tending over  a  period,  inasmuch  as  the  merchant  cannot  fix 
the  exact  time  when  he  may  require  the  coal  and  when  the 
ship  will  be  at  the  spout,  and  as  the  colliery  owners  cannot 
know  what  may  be  the  state  of  their  turn  book  when  the 
merchant  may  require  the  coals,  it  is  part  of  the  agreement 
between  the  colliery  owner  and  the  merchant  that  the  turn 
shall  be  fixed  when  the  merchant  is  ready  to  take  the 
coals.  The  colliery  owner  keeps  a  book  called  the  *'Turn 
Book,"  in  which  are  entered  all  vessels  which  he  has  en- 
gaged to  load ;  and,  when  the  merchant  requires  his  coals, 
before  entering  into  a  charter,  he  goes  to  the  colliery  office 
and  looks  at  the  book  to  ascertain  when  they  can  be  loaded. . 
When  the  turn  has  been  fixed,  the  charter  is  concluded, 
and  the  merchant  gets  the  undertaking  from  the  colliery 
owner. 

In  this  case  it  was  a  clerk  of  Bilton,  Williams  &  Co.,  who 
went  to  the  colliery  office  and  obtained  the  undertaking. 
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The  undertaking  is  a  printed  form,  and  is  torn  from  a  book, 
a  counterfoil  being  left.  The  signature  in  this  case  was  as 
follows:  "On  account  of  Bebside  Colliery.  W.  S.  Hog- 
gett;"  the  words  ''Bebside  Colliery"  being  in  writing, 
and  the  signature  placed  underneath  them.  The  ship  was 
ready  for  loading  on  the  23d  of  January,  but  was  not  fully 
loaded  until  the  14th  of  February.  The  captain  claimed 
demurrage ;  the  defendant  said  he  never  paid  such  claims, 
but  ultimately  offered  the  captain  £20,  which  he  refused  to 
accept. 

The  defendant,  on  cross-examination,  said  that  he  acted 
under  the  orders  of  one  Walton,  who  was  the  fitter  of  the 
536]  Bebside  and  *other  coUeries,  but  received  his  salary 
from' the  companies ;  that  undertakings  in  the  form  in  ques- 
tion were  sometimes  issued  with  the  merchant's  name  (but 
only  since  1874),  and  sometimes  not ;  and  that,  when  he 
gave  the  memorandum  declared  on,  he  did  not  know  that  he 
was  giving  it  with  reference  to  a  charterparty  already  fixed 
or  about  to  be  fixed. 

Walton  stated  that  he  was  fitter  for  the  Bebside  Colliery 
and  for  other  collieries  belonging  to  the  same  owners,  "  dif- 
ferent holders,  different  shares,  but  the  same  individuals," 
and  that  the  d^endant  was  a  clerk  at  a  salary  of  £260  per' 
annum,  a  proportion  of  which  was  paid  by  each  colliery  ac- 
cording to  the  coals  raised.  This  witness  proved  (subject  to 
objection)  that  the  contract  for  the  10,000  tons  of  coal  was 
made  by  him  with  Bilton,  Williams  &  Co.,  deliverable  in  a 
given  number  of  months  into  ships  to  be  provided  by  Bilton, 
Williams  &  Co.  On  cross-examination,  he  said  that  the 
claim  in  question  should  have  come  through  the  merchants, 
and  that  it  was  not  the  course  of  business  to  make  these 
claims  where  there  had  been  no  special  arrangement. 

On  the  part  of  j;he  defendant  it  was  submitted  that  there 
was  no  evidence  of  any  contract  with  the  plaintiff,  and  that, 
if  there  was,  the  defendant  was  not  liable  as  principal. 

The  learned  judge  directed  a  verdict  for  tne  plaintiff  for 
£45  (an  agreed  sum),  giving  the  defendant  4eave  to  move  to 
enter  a  nonsuit  if  the  court  should  be  of  opinion  that  there 
was  no  evidence  which  ought  to  have  been  left  to  the  jury  on 
the  part  of  the  defendant. 

Her  Schelly  Q.C.,  in  the  last  Michaelmas  sittings,  obtained 
an  order  nisi  to  enter  a  verdict  for  the  defendant,  on  the 
ground  that  there  was  no  evidence  of  a  contract  between  the 
plaintiff  and  defendant  rendering  the  defendant  liable  to  de- 
murrage, either  with  or  without  the  evidence  of  the  contract 
and  dealing  between  the  Bebside  Colliery  Company  being 
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received ;  or  for  a  new  trial,  on  the  ground  of  improper  re- 
jection of  evidence  of  the  contract  and  dealing  between 
Bilton,  Williams  &  Co.  and  the  Bebside  Colliery  Company, 
and  of  the  fact  that  the  defendant  acted  as  clerk  only  to 
the  Bebside  Colliery  Company  in  giving  the  document 
sued  on. 

C  Russelly  Q.C.,  and  Crompton^  showed  cause:  But  for 
the  undertaking  *given  by  the  defendant  on  the  17th  [537 
of  January,  1873,  the  plaintiff  would  have  been  witnout 
remedy  for  demurrage :  he  was  therefore  perfectly  justified 
in  refusing  to  execute  the  chart6rparty  until  he  got  an 
undertaking  that  his  ship  should  be  loaded  within  a  given 
number  of  days.  The  defendant  is  not  the  less  liable  be- 
cause he  professes  to  sign  the  undertaking  as  agent:  see 
Tanner  v.  Christian  ('),  Leonard  v.  Robinson  ('),  JParker  v. 
WirUow  (•),  and  the  other  cases  cited  in  the  notes  to  Thom- 
son V.  Davenport (^)  in  2  Sm.  L.  C,  7th  ed.,  384  et  seq.  The 
contract  was  clearly  made  for  the  plaintiff's  benefit,  and  he 
is  entitled  to  sue  upon  it.  As  far  as  it  was  a  question  for 
the  jury,  they  have  decided  it  in  the  plaintiff's  favor. 

Oairi^ord  Bruce^  {Hisr schell  Q,C.y  with  him),  in  support 
of  the  order :  The  undertaking  was  given  to  Bilton,  Wil- 
liams &  Co.,  or  to  the  charterer ;  the  defendant  made  no 
contract  with  the  plaintiff.  The  existence  of  a  charterparty 
was  not  brought  home  to  the  defendant. 

Lord  Coleridge,  C. J.:  I  am  of  opinion  that  this  order 
should  be  discharged.  The  action  is  brought  upon  an 
undertaking  (signed  by  the  defendant)  to  load  the  snip  Der 
Versuch  with  Bebside  coals  in  ten  colliery  working  days  ; 
and  it  is  admitted  that  she  was  not  so  loaded,  and  the  ascer- 
tained damages  for  the  breach  of  the  undertaking  are  £45. 
The  defence  set  up  is,  that  there  is  no  contract  between  the 
plaintiff  and  the  defendant.  I  am,  however,  of  opinion  that 
there  was  evidence  for  the  jury  that  the  contract  declared  on 
was  made  with  the  plaintiff.  What  is  the  fair  meaning  of 
such  an  undertaking  ?  The  case  may  be  put  on  either  of 
two  grounds.  The  plaintiff,  the  master  of  Der  Versuch, 
had  declined  to  accept  a  charter  in  the  terms  in  which  it  was 
offered  to  him,  and  which  appears  to  be  a  form  which  is 
commonly  known,  unless  this  undertaking  was  procured  for 
him  by  Bilton,  Williams  &  Co.  It  was  procured,  and  there 
was  abundant  evidence  that  it  was  procured  for  him  ;  and, 
when  a  claim  was  ma^e  upon  the  defendant  under  it  he  ad- 
mitted that  there  was  a  contract,  but  disputed  *the    [538 

0)  4  E.  &  B.,  69;  24  L.  J.  (Q.B.),  91.  (•)  7  E.  A  B.,  942;  27  L.  J.  (Q.B.),  49. 

/     («)  5  E.  A  B.,  126 ;  24  L.  J.  (Q.B.),  276.        (*)  9  B.  &  C,  78. 
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extent  of  it,  and  offered  to  pay  the  plaintiff  £20.  I  think 
that  was  a  sufficient  acknowledgment  of  the  contract  to 
render  the  defendant  liable  upon  it.  I  cannot,  however, 
help  thinking  that  the  verdict  is  sustainable  upon  another 
ground.  Although  the  other  party  is  not  named  in  it,  it 
would  seem  to  me  to  be  a  contract  by  the  defendant  with 
any  one  who  may  be  concerned,  and  who  acts  upon  it.  As 
to  the  signature,  Mr.  Bruce  does  not  deny  that  it  was,  ac- 
cording to  the  authorities,  sufficient  to  bind  Hoggett  as 
principal. 

Brett,  J. :  The  only  question  argued  was  whether  there 
was  evidence  that  this  contract  made  by  the  defendant  was 
made  with  the  plaintiff.  It  was  contended  that  it  was  a  con- 
tract with  Bilton,  Williams  &  Co.,  and  not  with  the  plain- 
tiff. I  must  confess  I  think  the  case  is  not  free  from 
difficulty ;  but,  upon  the  whole,  I  come  to  the  conclusion 
that  there  was  evidence  to  justify  the  Jury  in  finding  that 
the  contract  was  made  with  the  plaintiff.  The  contract  was 
made  with  reference  to  a  foreign  ship ;  and,  according  to  a 
well-known  custom  where  the  charterers  are  acting  for  a 
foreign  merchant,  it  was  proposed  to  the  captain  to  insert  a 
clause  in  the  charterparty  stipulating  for  demurrage  in  un- 
loading the  ship,  but  making  no  provision  for  detention  in 
loading  her.  Tnis  the  captain  refused  to  assent  to  without 
receiving  an  undertaking  which  would  secure  him  from  un- 
due detention.  Accordingly  Bilton,  Williams  &  Co.,  obtain 
for  him  the  undertaking  declared  on,  to  satisfjr  his  claim  if 
the  ship  should  be  detained.  The  charterers,  it  appeared, 
had  a  contract  with  the  colliery  owners  for  a  supply  of 
10,000  tons  of  coal  within  three  months:  and  it  is  said  that 
this  undertaking  was  an  agreement  between  the  charterers 
and  the  colliery  owners,  in  furtherance  of  that  agreement. 
So  treating  it,  it  would  be  idle ;  there  would  be  no  considera- 
tion for  it  on  either  side.  It  is  true  that  the  defendant  had 
no  notice  of  the  charter :  but  he  knew  from  its  name  that 
the  coal  was  to  be  put  on  board  a  foreign  ship,  and  he  knew 
that  the  undertaking  was  given  with  reference  to  a  ship 
which  traded  from  abroad.  It  is  fair,  therefore,  to  say  that 
he  knew  that  the  agreement  was  made  on  behalf  of  the  cap- 
tain, and  could  not  have  been  intended  to  be  made  for  the 
539]  charterers,  who  could  incur  no  demurrage  for  *delay. 
The  captain,  therefore,  may  be  treated  as  an  undisclosed 
principal.  I  cannot  help  thinking  there  was  evidence  of  a 
contract  between  the  plaintiff  and  the  defendant.  Further, 
the  jury  were  entitled  to  take  into  consideration  the  admis- 
sion of  the  defendant  when  the  claim  for  detention  was  made 
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upon  him  by  the  plaintiff.  Both  upon  the  original  making 
oi  the  contract,  therefore,  and  upon,  the  admission,  I  think 
there  was  abundant  evidence  to  justify  the  jury  in  finding 
that  the  contract  was  made  by  the  defendant  with  the 
plaintiff. 

LiNDLEY,  J. :  The  whole  difficulty  arises  from  the  use  of 
a  printed  form  beginning  *'I  undertake,"  and  leaving  in 
blank  the  name  oi  the  person  intended  to  be  contracted 
with.  We  are  compelled  to  look  outside  the  document  in 
order  to  ascertain  to  whom  or  for  whom  the  undertaking 
could  be  given.  *'  I  undertake  to  load  the  ship  Der  Versuch, 
29  keels,  with  Bebside  coals  in  ten  colliery  working  days," 
must  mean  an  uhdertaking  either  with  the  owner,  the  char- 
terers, or  the  captain  of  the  ship.  Looking  at  all  the  cir- 
cumstances of  the  case,  it  seems  to  me  that  there  is  abundant 
evidence  to  show  that  the  undertaking  was  signed  by  Hog- 
gett  and  given  to  the  charterers  for  and  on  behalf  of  the 
captain  as  an  undisclosed  principal.  It  is  true  that  Hoggett 
dia  not  know  the  plaintiff :  but  that  applies  in  all  cases  of 
contracts  made  for  undisclosed  principals.  Upon  the  true 
construction  of  the  document,  I  think  the  plaintiff  was  the 
proper  person  to  sue  and  the  defendant  the  proper  person 
to  be  sued  upon  it.  ^he  printed  form  shows  the  place  from 
which  the  coals  were  to  come,  viz.,  "Bebside  Colliery ;"  but 
the  defendant  who  signs  it  does  not  profess  to  be  acting  as 
agent  for  any  one.  I  think  there  was  abundant  considera- 
tion for  the  contract  after  it  had  been  acted  on.  Upon  all 
the  grounds  therefore  I  think  the  order  should  be  dis- 
charged. 

Order  discharged. 

Solicitors  for  plaintiff :  Oliver  &  BotterelL 
Solicitors  for  defendant :    Pattisoii,  Wigg  &  Co.^  for  G. 
Armstrong,  Newcastle. 

See  9  Eng.  Rep.,  15  note ;  16  Eng.  before  due,  it  has  been  held,  that  no 

Rep.,  452  note ;    note  to  Williams  v.  evidence  tending  to  show  that  the  per- 

North  China  Ins.  Co.,  po9t,  p.  310.   ,  son  to  whom  the  note  was  originally 

A    piomiseoiy  note    in    the   nsoal  given  accepted  the  same  as  the  obliga- 

form,  "  we  promise  to  paj,"  etc.,  ex-  tion  of  the  principal  and  in  payment  of 

ecnted  by  the  makers  thereof  in  their  the    principal's   debt,    is    competent, 

individual  names,   with   the  addition  The  addition   of   the  word   '* agent" 

thereto   of    "  trustees   of   the,"    etc.,  does  not  vary  it  either  way  and  is  mere 

"chnreh  of,"  etc.,  is  the  note  of  said  sarplusafe :    City  Bank  v,  Drake,  5 

makers   personally,   and  not   of  said  N.  Y.  Weekly  Dig.,  477,  Haight,  J., 

church:    Hays  v,  Crutcher,  54  Ind.,  circuit. 
280.  We  doubt  the  soundness  of  such  de- 

Where  a  person  signs  a  note,  adding  cision.    It  seems  to  us  that  according 

to  his  signature  **  agent,"  and  the  note  to  the  current  of  the  authorities  it,  on 

is  transferred  to  a  purchaser  for  value  its  face,  Was  notice  that  the  person 
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signing  did  not  intend  to  bind  himself  recoarse  to   the   indorser :    Davis   v. 

personally,  and  that  any  person  taking  Brown,  94  U.  S.  Rep.,  423 ;  16  Eng. 

the  paper  was  chargeable  with  notice  Rep.,  653  note. 

of  sach  fact  and  boond,  at  his  peril,  to  in  an  action  by  an  indorser  of  a 

take  notice  thereof  and  ascertain  who  promissory  note,   who   has   paid   the 

was  the  principal .  same,  against  a  prior  indorser,  it  is 

One  member  of  a  firm  who  induces  a  competent  for  defendant  to  prove  by 

third  person  to  sign  a  note  made  by  one  parol  that  all  the  indorsers  were  ac- 

member  of  the  firm  as  maker,  under  a  commodation  indorsers,  and  by  afree- 

representation  that  it  is  a  firm  debt,  ment   they  were,  as   between   them- 

and  for  the  benefit  of  the  firm,  and  is  selves,   co-sureties.      Such  agreement 

so  made  at  request  of  one  who  is  to  dis-  would  ipso  facto  apply  to  notes  given 

count  it,  is  not  liable  to  the  member  of  in  renewal  thereof  by  the  samepartiee  : 

the  firm  so  inducing  him  to  indorse  it  Easterly   «.  Barber,   66   N.    x.,  438 : 

as  if  it  were  a  firm  note ;  such  partner  Charles  «.  Denis,  42  Wise,  56. 

would  be  first  liable  thereon  :  Wells  «.  See  Eaton  v,  McMahon,  42  Wise., 

MUler,  66  *N.  Y.,  256,  distinguishing  484. 

Norton  «.  Coons,  6  N.  Y.,  88.  But  where  a  note  is  not  protested,  as 

An  indorser  of  a  promissory  note  is  against  an  indorser,  parol  evidence  is 

a  competent  witness  to  prove  an  ag^ee-  not   competent   to  hold    him   on  the 

ment  %n  toriting  made  with  its  holder  ground  that  the  actual  contract  between 

at  the  time  of  his  indorsement,  that  he  the  parties  was  other  than  that  of  in- 

shall  not  be  held  liable  thereon,  where  dorser  and  indorsee :   Barnard  «.  Qua- 

the  paper  has  not  afterwards  been  put  lin,  23  Minn.,  192  ;   Bank  v.  Bank,  20 

into   circulation,  but  is  held  by  the  Minn.,  63 ;  Kern  v.  Van  Pohl,  7  Minn., 

party  to  whom  such  an  indorsement  is  426 ;  Levering  v,  Washington,  8  Minn., 

made.  828. 

Such  an  agreement,  and  the  indorse-  See  also  Third,  etc.,  «.  Clark,   28 

ment,  taken  together,  are  equivalent,  Minn.,  263;    Eaton  v,  McMahon,  42 

80  far  as  the  holder  of  the  note  is  con-  Wise.,  484.          .  • 
cemed,    to   an   indorsement    without 
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*Seaman  v.  Netherclift. 

Defamation — Slander — Privilege  of  Witness, 


The  defendant,  an  expert  in  handwriting,  had  given  evidence  in  the  Conrt  of  Pro- 
bate on  the  trial  of  a  case  called  D.  v.  if.,  in  which  the  genuineness  of  the  sienatnre 
of  the  testator  to  a  will  was  in  issue,  and  had  pronounced  it  as  his  opinion  that  the 
signature  was  a  forgery.  The  jury  found  in  favor  of  the  will,  and  the  jnd^e  of  the 
Court  of  Probate  made  some  strong  observations  of  an  unfavorable  nature  wiui  regard 
to  the  defendant's  evidence. 

The  defendant  was  afterwards  a  witness  for  the  defence  at  a  preliminary  inquiry 
before  a  magistrate  into  a  charge  of  forgery.  The  counsel  for  the  prosecution  asked 
him,  in  cross-examination,  whether  he  had  read  the  remarks  made,  as  above  men- 
tioned, by  the  judge  of  the  Court  of  Probate,  and  upon  the  defendant  answering  that 
he  had,  sat  down.  The  defendant  then  said  he  wished  to  make  a  statement  about 
the  case  of  D.  v.  M'.  The  magistrate  said  that  he  could  not  hear  anything  about  a 
case  not  then  before  the  court,  and  tried  to  stop  him,  but  the  defendant  persisted, 
and  said,  "  I  believe  that  will  to  be  a  rank  forgery,  and  shall  believe  so  to  the  day  of 
my  death." 

In  respect  of  the  words  so  spoken  the  plaintiff,  who  was  an  attesting  witness  to 
the  will,  brought  an  action  of  slander  : 

Held,  that  the  statement  was  privileged,  and  the  action  would  not  lie,  although  the 
jury  found  that  the  words  were  not  spoken  by  the  defendant  in  good  faith  as  a  wit- 
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that  he  spoke  them  as  a  yolunteer  and  for  his  own  purpoeea,  and  that  he  spoka 
them  mnliciouslj,  and  the  court  were  of  opinion  that  there  was  evidence  to  Justify 
these  findings. 

Action  of  slander.    Plea,  not  cuilty. 

The  nature  of  the  slander  and  the  facts  sufficiently  ap- 
pear from  the  judgment.  The  judgment  was  entered  for  the 
plaintiff  for  £50,  the  damages  found  by  the  jury,  leave  being 
reserved  to  move  to  enter  it  for  the  defendant. 

May  19.  Mclntyre^  Q.C.,  R,  V.  WiUiamSy  and  SbllinaSj 
moved  for  judgment  for  the  defendant  accordingly :  The 
statement  made  by  the  defendant  was  privileged.  It  was 
material  because  it  went  to  his  credit.  It  would  have  been 
competent  to  coansel  to  re-examine  the  witness  to  set  up  his 
credit,  and  if  on  such  re-examination  he  had  said  the  same 
thing  it  would  not  have  been  actionable.  It  can  make  no 
difference  that  he  volunteered  to  set  up  his  own  credit  by 
stating  that  he  continued  to  hold  the  same  opinion  in  refer- 
ence to  the  case  alluded  to.  The  words  were  spoken  by 
him  as  a  witness  in  a  judicial  proceeding  and  in  Mie  course 
of  giving  his  evidence  with  relation  to  the  subject-matter  of 
the  proceeding. 

*The  findings  of  the  jury  must  be  disregarded,  [541 
for  there  was  no  evidence  to  support  them:  It  would  be  in 
the  highest  degree  dangerous  to  diminish  the  safeguard 
afforded  to  witnesses  by  making  it  a  question  for  the  jury 
in  every  case  whether  the  witness  spoke  bona  fide  in  the 
exercise  of  his  functions  as  a  witness. 

[They  cited  Dawkins  v.  Lord  RoJcehy  (*) ;  Henderson  v. 
Broomkead  (") ;  Reois  v.  Smith  (') ;  Scott  v.  &ansfield  (*) ; 
Astley  V.  Tounge  (*) ;  Rex  v.  Skinner  (*).] 

Mamaau  Chambers^  Q.C.,  and  Bowen  May^  showed 
cause :  The  question  is  whether  the  defendant  was  acting 
as  a  witness  when  he  made  these  observations.  His  exam- 
ination was  at  an  end.  The  presiding  magistrate  had  ruled 
that  it  was  so,  and  in  defiance  of  that  ruling  and,  as  the 
jury  find,  mala  flde^  he  j)ersi8ts  in  making  the  statement. 
There  must  be  some  limitation  to  the  witness's  privilege. 
The  statement  to  be  privileged  must  be  made  in  relation  to 
the  matter  in  hand,  it  is  submitted  that  when  the  witness, 
after  his  examination  is  closed,  in  defiance  of  the  ruling  of 
the  presiding  judicid,l  authority  as  to  what  is  connected 
with  the  matter  in  hand,  voluntarily  persists  in  making  a 
statement  of  such  a  kind  as  this,  tnere  is  evidence  that  he 

0)  Uw  Rep..  7  H.  L.,  744.  {*)  Law  Rep.,  8  Ex.,  220. 

(«)  4  H.  A  N.,  669.  (»)  2  Bur.,  807. 

(»)  18  C.  B.,  126;  26  L.  J.  (C.P.),  195.        (•)  Loflft,  66. 

18  Eno.  Rep.  23 
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was  not  acting  as  a  witness,  and  consequently  wad  not  priv- 
ileged. 

pThey  cited  Bacon's  Abridgment,  title  Slander  E.;  Buck- 
ley   V.    Wood  (*) ;   Hodgson   v.  Scarlett  (*) ;    Trotman   v. 

Jhinn  (•)•] 

R.  V.  WiUiamSj  in  reply,  cited  Barber  v,  Lissiter  (*) ; 
Lake  v.  King  (*) ;   Kennedy  v.  Hilliard  (*) ;  Owinne  v. 

C%^r.  CM??).  t^wW. 

June  30.  The  jadgment  of  the  Court  (Lord  Coleridge, 
C.  J.,  and  Brett,  J.)  was  delivered  by 

Lord  Coleridge,  C.  J.:  This  was  an  action  tried  before 
me  at  Westminster  during  the  last  Hilary  Sittings ;  and,  as 
542]  tl^«  facts  *were  somewhat  peculiar,  and  our  judg- 
ment must  as  it  seems  to  me  depend  upon  the  view  which 
is  taken  of  them,  it  is  necessary  to  state  them. 

The  action  was  for  defamation.  The  defendant  did  not 
deny  uttering  the  words  complained  of :  but  he  contended 
that,  under  the  circumstances,  the  action  would  not  lie. 
The  circumstances  were  these :  The  plaintiff  is  an  attornev 
who  had,  together  with  a  Mr.  Parsons,  attested  a  will 
which  had  been  the  subject  of  a  suit  intituled  Davies  v. 
May^  before  Sir  James  Hannen  and  a  special  jury  in  De- 
cember, 1875.  The  defendant  is  an  expert  in  handwriting ; 
and  he  had  given  evidence  in  the  suit  of  Davies  v.  May^  to 
impeach  the  genuineness  of  the  testator's  signature  to  the 
will  which  was  in  dispute  in  that  suit.  The  jury  stopped 
the  case,  and  found  in  favor  of  the  will,  adding  that  tney 
thought  the  imputation  made  upon  the  genuineness  of  the 
testator's  signature  entirely  groundless.  Sir  James  Hannen 
stated  that  ne  concurred  in  that  opinion ;  and  added  some 
strong  observations  of  his  own  as  to  what  he  thought  the 
recklessness  and  presumption  of  the  defendant  in  persisting 
in  declaring  that,  in  his  opinion,  the  signature  was  forged, 
in  the  face  of  what  he  the  judge  and  the  jury  considered  to 
be  overwhelming  evidence  in  point  of  fact  that  it  was  genu- 
ine. These  remarks  were  published  with  substantial  accu- 
racy in  the  Times  newspaper  of  the  next  day. 

Shortly  afterwards,  on  the  17th  of  December,  1876,  a 
charge  of  forgery  was  preferred  against  a  person  named 
Morphett,  before  Sir  James  Lawrence,  the  sitting  alderman 
at  the  Guildhall  in  London ;  and  the  defendant  was  called 

(<)  4  Co.  Rep.,  146.  (<)  1  Sannd.,  180. 

(•)  1  B.  A  A.,  282.  *  (•)  10  Ir.  Com.  Law  (N.S.),  195. 

(»)  4  Camp.,  211.  O  2  Lutw.,  1671. 

(*)  7  C.  B.  (N.S.),  176;  29  L,  J.  (C.P.),  161. 
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as  a  witness  on  that  inqniry  for  the  purpose  of  establishing 
the  genuineness  of  the  alleged  forgeries. 

I  state  what  follows  from  my  own  notes  of  the  evidence 
given  on  thejtrial  of  this  action  by  the  witnesses  who  were 
present  at  the  Guildhall,  and  whose  evidence  was  not  in 
any  manner  impeached  or  qualified  b^  the  defendant. 

After  he  had  given  his  evidence  m  chief,  he  was  cross- 
examined  by  the  counsel  for  the  prosecution.  He  was 
asked  whether  he  had  been  engaged  as  a  witness  in  the  case 
of  Dames  v.  May.  He  said  he  had  been.  He  was  then  asked 
whether  he  had  read  what  Sir  James  Hannen  had  said  as  to 
his  evidence  in  that  case.  He  ^said  he  had.  The  [543 
cross-examining  counsel  then  stopped,  and  sat  down.  The 
defendant  then  went  on  to  say  that  ne  wished  to  make  a  state- 
ment as  to  the  case  of  Datnes  v.  May.  Sir  James  I^wrence 
said  that  he  could  not  hear  any  statement  respecting  a  case 
which  was  not  before  the  court.  The  defendant  then  said, 
after  Sir  James  Lawrence  had  in  vain  tried  to  stop  him, — 
*'  I  believe  that  will  to  be  a  rank  forgery,  and  I  shall  believe 
so  to  the  day  x)t  my  death."  These  were  the  words  for 
which  the  action  was  brought. 

I  left  the  case  to  the  jury,  and  asked  them  t6  answer  three 

Questions  in  writing, — 1.  Were  the  words  spoken  by  the 
efendant  in  good  faith  as  a  witness,  or  in  answer  to  any 
question  put  to  him  as  a  witness  i  2.  Did  he  speak  them 
otherwise  than  as  a  witness,  as  a  volunteer,  and  lor  his  own 
purposes  ?  3.  Were  they  spoken  maliciously  i  The  jury 
answered  the  first  question  in  the  negative,  and  the  second 
and  third  in  the  affirmative ;  and  they  found  a  verdict'for 
the  plaintiff  for  £60  damages. 

Very  interesting  questions  are,  no  doubt,  touched  by  the 
circumstances  of  this  case,  and  were  discussed  upon  the  ar- 
gument before  us.  But  the  real  question,  which  perhaps 
cannot  be  determined  without  discussing  some  of  them,  is 
this, — ^Was  there  evidence  to  go  to  the  jury  in  support  of 
the  plaintiff's  case  i  If  there  was,  I  am  of  opinion,  from  all 
that  passed  at  the  trial,  that  the  verdict  was  perfectly  cor- 
rect. But  it  may  be  that  the  undisputed  facts  of  the  case 
raised  no  question  for  the  jury,  and  that  I  was  bound  upon 
those  facts  to  withdraw  the  case  from  them,  and  to  hold  that 
a  statement  made  under  such  circumstances  was  absolutely 
and  unconditionallv  privileged,  whatever  its  character,  and 
that  no  action  lay  for  it.*  Whether  I  ought  so  to  have  held 
is  really  the  question  to  be  decided. 

The  privilege  of  the  various  persons  engaged  in  the  trial 
of  a  suit  or  action  in  a  court  of  law,  of  the  judge,  of  the 
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jury,  of  the  parties,  of  the  counsel,  of  the  witnesses,  is  un- 
der certain  circumstances  absolute.  But  the  circumstances 
which  give  this  absolute  privilege  are  not  exactly  the  same 
in  the  case  of  all  the  different  persons  whom  Uave  enumer- 
ated. It  is  not,  however,  now  necessary  to  discuss  the 
differences  which  affect  the  respective  privileges.  In  one 
matter  it  should  seem  that  all  the  parties  to  a  judicial 
644]  *proceeding  stand  as  to  privilege  upon  the  same  foot. 
The  words  spoken,  in  order  to  be  privileged,  must,  to  use 
the  words  of  Lord  Mansfield  in  Hex  v.  Skinner  (*)  be  "  words 
spoken  in  office."  *' Neither  party,  witness,  counsel,  jury, 
or  judge,!*  says  he,  "can  be  put  to  answer  civilly  or  crim- 
inally for  words  spoken  in  qfflce.^^  That  was  a  case  of  in- 
dictment against  a  borough  justice ;  and  Lord  Mansfield 
observes  that,  "to  go  on  an  indictment"  (and  the  observa- 
tion is  equally  applicable  to  an  action),  "would  be  subver- 
sive of  all  idea  of  a  constitution."  It  is  true  that  Lord 
Wynf ord,  in  AUardin^  v.  Boswell  (*),  Lord  Denman,  in  Ren- 
diUon  V.  MaUhy  ("),  and  the  present  Lord  Chief  Justice  of 
England,  in  Thomas  v.  Churton  (*\  have  expressed  opinions 
implying  that  the  words  of  Lord  Mansfield  above  given  are 
too  general,  and  that  they  were  disposed  to  hold  a  judge 
liable  for  words  spoken  even  in  office,  if  spoken  in  abuse  of 
office,  with  express  malice,  and  without  reasonable  cause. 
Individually,  i  think  there  is  a  great  deal  to  be  said  for  that 
view.  But  a  series  of  authorities  from  the  time  of  Lord 
Coke,  and  even  before  his  time, — most  of  which  will  be 
found  collected  in  Scott  v.  Stansfield{^\ — seem  to  me  to  have 
held  the  contrary ;  and  these  authorities  bind  me  here.  The 
authority  of  Scott  v.  Stansfield  (*),  however,  and  of  every 
case  so  far  as  I  am  aware  to  be  found  in  the  books,  applies 
only  to  words  spoken  by  a  judge  iu  his  judicial  character, 
ana  in  the  exercise  of  his  functions  as  judge. 

It  follows  that  the  words  in  this  action,  if  they  had  been 
spoken  by  the  presiding  magistrate,  not  in  his  judicial  char- 
acter, and  not  m  the  exercise  of  his  judicial  function,  would 
have  formed  the  ground  of  an  action  against  him. 

The  question  in  the  present  action  could  never  have  arisen 
till  quite  of  late  years  in  the  case  of  actual  parties  to  pro- 
ceedings ;  because  they  could  speak  only  by  pleading  or  by 
affidavit,  or  when  they  were  conducting  their  case  in  person 
either  in  a  civil  or  a  criminal  court.  Now,  a  long  course  of 
authorities,  of  which  perhaps  the  best  known,  as  the  most 
remarkable,  is  the  case  of  Astley  v.  Younge  (•),  has  decided 

(»)  Loflft.,  66.  (*)  2  B.  4  8.,  476.  ' 

(>)  1  Dow.  &  CI,  498.  (»)  Law  Rep.,  8  Ex.,  220. 

(»)  1  Car,  <k  M.,  409,  (•)  2  Burr.,  807. 
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that  no  action  of  slander  can  be  brought  for  any  statement 
made  by  the  parties  either  in  the  *pleading8  or  dur-  [545 
ing  the  conduct  of  the  case.  The  law  is  so  stated  very 
clearly  by  Lord  Eldon  in  Johnson  v.  Evans  {*) :  it  is  so 
stated  also,  not  indeed  with  absolute  certainty,  in  a  note  to 
the  well  known  case  of  Hodgson  v.  Scarlett  (*),  the  author 
of  which  note,  we  learn  from  Baron  Alderson  in  Oihbs  v. 
Pike{*)  to  have  been  Mr.  Justice  Holroyd  himself.  But  I 
conceive  the  law  on  this  point  to  be  now  quite  certain,  al- 
though most  men  of  any  experience  in  the  profession  must 
liave  seen  many  instances  in  which  judicial  proceedings 
have  been  made  by  parties  to  them  to  serve  the  ends  of 
private  malignity.  It  is  equally  certain,  however,  nor  has 
any  question  ever  been  raised,  that  the  privilege  of  parties 
is  confined  to  what  they  do  or  say  in  the  conduct  of  the  case. 

It  is  not  necessary  to  discuss  the  case  of  counsel ;  but  it 
may  be  observed  that  their  privilege  is  at  least  not  greater 
than  that  of  parties,  and  that  it  may  be  less ;  for,  it  has 
never  yet  been  decided  that  they  would  not  be  subject  to  an 
action  for  words  spoken  even  during  the  conduct  of  a  case, 
if  the  words  were  irrelevant,  mala  fide^  and  spoken  with 
express  malice ;  all  which  qualities  m  the  words,  it  is  to  be 
observed,  are  and  must  be  questions  of  proof,  and  for  the 
jury  C). 

The  question  arising  on  statements  in  affidavits  is  not  pre- 
cisely tne  question  here,  whether  the  statements  are  made 
by  parties  or  by  witnesses ;  for,  it  is  almost  impossible  to 
imagine  a  statement  in  an  affidavit  to  be  other  than  a  state- 
ment made  in  the  course  of  a  judicial  proceeding ;  and 
though  false  and  malicious  statements,  if  so  made,  may  be 
criminally  punishable,  they  are  absolutely  privileged  as  re- 
gards civil  actions. 

It  is  imi)ossible  to  have  cases  stronger  in  their  circum- 
Btances  than  Be^is  v.  Smith  i^)  and  Henderson  v.  Broom- 
head{*).  In  the  latter  case,  which  is  a  decision  of  the 
Exchequer  Chamber  and  binding  upon  us,  scandalous,  false, 
and  malicious  statements  upon  a  person  not  a  party  to  the 
caflse,  in  an  affidavit  made  in  the  course  of  the  cause,  were 
held  no  ground  of  action:  and  Crompton,  J.,  laid  it  down 
that  '^  no  action  will  lie  for  words  spoken  or  written  in  the 
*cour8e  of  any  judicial  proceeding:"  and,  a^ain:  [546 
'^The  rule  is  inflexible,  that  no  action  will  he  for  words 
spoken  or  written  in  the  course  of  giving  evidence."     In  a 

(■)  8  Eap.,  82.  {*)  See  per  Holroyd,  J.,  in  Ein^f$on  v. 

(*)  1  B.  &  A..  245.  ScarleU,  1  B.  <fe  A.,  at  p.  247. 

(»)  9  M.  <b  W.,  868.  (»)  18  C.  B.,  126. 

(•)  4  H.  A  N.,  66». 
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case  identical  with  this,  Kennedy  v.  Hilliardi^\  the  late 
Lord  Chief  Baron  of  the  Exchequer  in  Ireland  reviews 
with  great  elaboration  the  whole  series  of  authorities,  and 
in  a  most  instructive  judgment  arrives  at  the  same  con- 
clusion. 

These  cases  and  the  case  of  Dawkins  v.  Lord  RoTceby  (*) 
seem  to  establish  that,  as  regards  a  witness,  his  privilege  for 
words  spoken  in  giving  evidence  is  absolute  and  unquali- 
fied. "They  are  not  responsible,"  says  Mr.  Starkie('),  "in 
a  civil  action  for  any  reflections  thrown  out  in  delivering 
their  testimony."  They  have  been  protected  in  cases  where 
there  was  far  less  excuse,  morally  speaking,  for  their  slan- 
ders than  existed  for  the  defendant  in  the  case  before  us  ; 
and  though  I  confess  I  do  not  agree  with  much  of  tlie  rea- 
soning upon  which  the  absolute  and  unqualified  rule  is 
founded,  yet  the  rule  exists,  and  it  is  not  for  me  to  ques- 
tion it. 

Were,  then,  the  words  in  this  case  spoken  in  giving  evi- 
dence,— ^in  the  course  of  a  judicial  proceeding  1  In  some 
cases  this  must  be  a  question  for  the  ;  ury.  In  Trotman  v. 
punn  (*),  Lord  EUenborough  left  to  the  jury  the  character 
in  which  the  defendant  spoke  the  words  ;  the  report  stating 
that  the  words  were  spoken  while  the  plaintiff  and  defen- 
dant were  attending  before  the  court  of  conscience ;  but  that 
it  did  not  appear  distinctly  in  what  stagiB  of  the  proceedings 
they  were  spoken,  or  to  whom  they  were  addressed.  In- 
stances may  be  put  in  which,  even  where  the  facts  are  clear, 
it  would  yet  be  difficult  to  say  in  point  of  law  whether  the 
judicial  proceeding  was  or  was  not  going  on,  and  whether 
the  words  were  or  were  not  spoken  in  giving  evidence.  But, 
if  a  rule  is  -established  as  the  rule  as  to  the  privilege  of  a 
witness  is  established,  it  is  the  duty  of  a  judge  to  give  it  a 
reasonable  interpretation,  and  not,  while  admitting  it  in 
terms,  to  attempt  to  evade  it  or  fritter  it  away  in  its  appli- 
cation to  particular  cases.  In  this  case,  I  think  it  clear, 
upon  consideration,  that  the  judicial  proceeding  was  going 
on,  and  that  the  words  declared  upon  were  part  of  the  de- 
fendant's evidence.  The  cross-examining  counsel  could  not 
547]  by  stopping,  as  *he  did,  take  away  the  right  of  the 
defendant  to  complete  his  answer,  nor  abridge  his  legal 
privilege  of  immunity  for  the  words  of  the  answer  when  so 
completed.  The  defendant  had  a  right  to  add  to  the  state- 
ment that  he  had  read  the  remarks  of  Sir  James  Hannen  the 
further  statement  that  in  spite  of  those  remarks  he  remained 

(»)  10  Ir.  C.  L.  Rep.  (N.S.).  195.  (»)  1  Stark,  on  Libel,  242. 

(«)  Law  Rep.,  7  H.  L.,  744.  (*)  4  Camp.,  211. 
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and  always  should  remaia  of  opinion  that  the  will  in  ques- 
tion was  a  forgery.  The  question  of  counsel  was  ingen- 
iously suggestive;  and  the  defendant  had  a  right,  if  he 
could,  to  meet  the  suggestion  it  conveyed.  If  relevancy  in 
the  words  be  material  for  the  protection  of  a  witness,  I  think 
the  words  were  relevant;  for,  the  defendant's  character  had 
been  in  effect  challenged  by  the  counsel,  and  the  defendant 
had  a  right  to  say  what  he  thought  would  vindicate  it.  But, 
whether  relevancy  be  material  or  not,  it  seems  to  me  that 
the  main  point  is  clear  ;  and  that  we  could  not  hold  that 
the  defendant's  evidence  was  over,  and  the  judicial  proceed- 
ing at  an  end,  under  these  circumstances,  without  evading 
or  frittering  away  an  established  rule  of  law.  I  am  there- 
fore of  opinion  that  I  ought  to  have  withdrawn  the  case 
from  the  jury,  and  that  the  judgment  should  be  for  the  de- 
fendant 

I  concur  entirely  in  the  observations  made  by  Sir  James 
Hannen  and  the  juiy  before  him  as  to  the  recMessness  and 

E resumption  of  tne  defendant :  and  he  persisted  in  the  action 
efore  me,  in  a  charge  of  the  most  offensive  nature,  upon 
no  better  ground,  as  ne  admitted,  than  his  own  confidence 
in  his  own  skill.  I  do  not  at  all  wonder  that  the  jury  ifound 
as  they  did ;  and,  if  the  matter  were  for  them  at  all,  I  should 
have  agreed  with  them  entirely.  But  it  was  not  for  them ; 
and  the  plaintiff  must  derive  such  satisfaction  as  he  can 
from  the  opinion  of  two  indues  and  two  juries  that  there 
was  no  ground  whatever  for  the  charge  against  his  character 
made  and  persisted  in  by  the  defendant. 

My  Brother  Brett  concurs  in  this  judgment,  except  as  to 
the  doubts  which  I  have  expressed  as  to  the  reasoning  of 
the  judges  in  some  of  the  earlier  cases. 

Judgment  for  the  dtfendant 

Solicitor  for  plaintiff :  Seaman. 
Solicitors  for  defendant :  Marsden  &  Son. 

The  defendant,  in  an  action  for  libel  not  relevant,  and  availed  himself  of  the 

and  slander,  claimed  that  the  words  opportunity  to  defame  the  plaintiff,  the 

were  privileged,  having  been  used  hy  position  of  witness  did  not  protect  him ; 

him  in  the  course  of  ms  testimony  as  and  submitted  the  question  to  the  jury : 

a  witness  in  a  regular  judicial  proceed-  Held,  a  correct  instruction,  and  that 

ing.    On  the  trial,  the  judge  instructed  whether  the  defendant  was  protected, 

the  jury  that,  if  they  found  the  defen-  under  the  drcumstances,  is  not  a  ques- 

dant  believed  his  answers  were  perti-  tion  of  law,  but  was  properly  submit- 

nent  and  relevant  to  the  question  at  ted  to  the  jury:   White 9.  Carroll,  42 

issue  when  the  words  wero  uttered,  N.  T.,  161. 

their  verdict  should  be  for  the  defen-  See  Perkins  0.  Mitchell,  81  Barb., 

dant ;  if,  on  the  other  hand,  they  found  461 ;  Powell  v,  Kane,  5  Paige,  265. 

that  the  defendant  was  actuated  by  A  petit  juror,  while  acting  in  the  dis- 

jnalice,  or  knew  that  the  words  were  charge  of  his  duty  as  a  part  of  the 
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court,  is  exempt  from  respoDsibility  by  liBhing  plaintiff's  suspension,  etc.,  from 

civil  action  "for  what  he  says  in  the  the  church  :  13  £ng.  Rep.,  883  note; 

jury  room  concerning  the  cause.     The  O'Keefe  v.  Culien,  Irish  L.  R.,  7  C.  L., 

rule  of  abisolute  privilege  and  protec-  819  ;  Servatusv.  Pichel,  84  Wise.,  292  ; 

tion,  established  as  to  members  of  legis-  Fitz  Gerald  v.  Robinson,   112  Mass., 

lative  bodlefl,  applies  to  jurors:  Dun-  871 ;  Famsworth  v.  Storrs,  5  Cnsh., 

ham  «.  Powers,  42  Verm.,  1,  8-9.  412. 

As  to  slander  by  a  clergyman,  etc.,  For  slander  of  one  in  a  sermon,  etc.: 
during  a  church  trial,  church  disci-  t)ebonin  v.  Archainbult,  19LowerCan. 
pline,  to  members  of  the  church,  etc.,  Jur.,  156 ;  Broesoit  v.  Turcotte,  20  Low- 
see  Elyser  «.  Symmes,  40  Ind.,  562;  er  Can.  Jur.,  141 ;  Blanchard  «.  Richer, 
Coombs  V.  Rose,  8  Blackf.,  155  ;  Law-  Id.,  146 ;  8  Cent.  Law  Jour.,  687. 
.yer«.  Hopkins,  22 Maine,  268;  Shelton  Complaint  to  lodge  of  "Odd  Fel- 
«.  Nance,  7  B.  Monr.  (Ey.),  128;  Dial  lows:"  Streety  v.  Wood,  15  Barb.,  105. 
«.  Holter,  6  Ohio  St.  R.,  228.  Trial  before  a  medical  society :  Bur- 

By  a  Roman  Catholic  priest,  in  pub-  rows  v.  Bell,  7  Gray,  801. 
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648]  *Charles  and  Another  v.  Blackwell  and  Another. 

Principal  and  Agent^-^AgenCa  Autharify  to  receive  Cheeke — Abeenee  of  AtUhorify  to 
mdora&^l^  d  17  VicL  c.  69,  «.  l^-^Indoreement  "perProeuraHon'*  or  "oeAgewC 

An  indorsement  of  a  check  "  per  procuration  "  or  "  as  agent,"  purports  to  be  an 
indor^ment  by  the  payee  within  16  d*17  Vict.  c.  69,  s,  19,  so  as  to  protect  the 
banker  who  has  paid  it,  though  the  person  by  whom  such  indorsement  is  actually 
made  has  no  authority  to  indorse. 

K,  an  agent  of  the  plaintiffs,  having  authority  to  sell  goods  for  them  and  to  receive 
payment  in  cash  or  by  check,  but  having  no  authority  to  indorse  checks,  received 
from  the  defendants  a  check  on  their  bankers  drawn  payable  to  "  S.  A  Co.  (the  name 
of  the  plaintiffs*  firm)  or  order,"  and  fraudulently  indoned  it  **  S.  A  Co.,  per  8.  E., 
agent,  and  misappropriated  the  proceeds.  The  bankers  having  paid  the  check  and 
returned  it  to  the  defendants  and  charged  the  amount  to  their  acooant : 

Heldt  that  such  payment  by  the  bankers  was  a  payment  within  the  protection 
of  the  statute,  and  that  the  plaintiff's  could  not  sue  the  defendants  either  for  the 
price  of  the  goods  or  for  an  alleged  conversion  of  the  check. 

Action  for  the  conversion  of  a  check  with  a  count  upon 
the  check,  and  a  count  for  goods  sold,  &c. 

Pleas,  amongst  others,  not  guilty. 

The  cause  was  tried  before  Lord  Coleridge,  C.  J.,  at  the 
London  Michaelmas  sittings,  1876.  The  facts  were  as  fol 
lows:  The  plaintiffs  carried  on  business  in  Milk  Street, 
London,  under  the  name  of  Charles  &  Co.  They  also 
started  a  separate  business  in  Jewin  Street  under  the  name 
of  Smith  &  Co.,  in  the  conduct  of  which  one  Samuel  Kings- 
ford  acted  as  their  agent.  In  November,  1874,  the  defen- 
dants bought  goods  of  the  plaintiffs  through  their  agent 
Kingsford,  receiving  from  him  invoices  headed  "Bought  of 
Smith  &  Co.,  merchants,  London,"  with  the  following 
words  in  the  margin,  ''Agent,  S.  Kingsford,  Jewin  Street.'" 
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These  invoices  were  made  out  by  the  plaintiffs  and  for- 
warded to  the  defendants  by  Kingsford.  In  due  course  the 
plaintiffs  applied  to  the  defendants  for  payment,  for  the 
goods,  when  they  found  that  Kingsford  had  obtained  from 
the  defendants  two  checks,  for  £360  and  £150  respectively, 
drawn  by  the  defendants  upon  the  London  ana  County 
Bank  payable  to  '*  Smith  &  Co.  or  order."  Kingsford  never 
accounted  to  the  plaintiffs  for  these  checks,  but  obtained 
payment  of  the  money  from  the  bank  by  indorsing  them 
*' Smith  *&  Co.,  per  S.  Kingsford,  agent,"  and  con-  [549 
eequently  the  checks  got  back  into  the  hands  of  the  defen- 
dants, tne  drawers.  The  plaintiffs  in  reality  only  sought 
to  recover  a  sum  of  £262,  the  extent  of  Kingsford' s  defalca- 
tion in  respect  of  this  transaction.  It  was  admitted  that 
Itingsford  had  authority  to  receive  payment  for  goods  on 
account  of  the  plaintiffs  in  cash  or  oy  check,  but  that  he ' 
had  no  authority  to  indorse  checks. 

Upon  these  facts,  his  Lordship  directed  a  nonsuit. 

HerscheU^  Q.C.,  obtained  an  order  nisi  for  a  new  trial, 
on  the  ground  of  misdirection. 

May  6.  Murphy^  Q.  C. ,  and  ChanneU  showed  cause :  The 
first  question  is  whether  the  indorsement  of  this  check  was 
an  indorsement  within  s.  19  of  16  &  17  Vict.  c.  69,  so  as  to 
justify  the  bank  in  paying  the  amount  to  Kingsford.  The 
section  is  as  follows:  "Provided  always  that  any  draft  or 
order  drawn  upon  a  banker  for  a  sum  of  money  payable  to 
order  on  demand,  which  shall  when  presented  for  payment 
purport  to  be  indorsed  by  the  person  to  Whom  the  same 
shaU  be  drawn  payable,  shall  be  a  sufficient  authority  to 
such  banker  to  pay  the  amount  of  such  draft  or  order  to 
the  bearer  thereof :  and  it  shall  not  be  incumbent  on  such 
i>anker  to  prove  tnat  such  indorsement  or  any  subsequent 
indorsement  was  m^de  by  or  under  the  direction  or  author- 
ity of  the  person  to  whom  the  said  draft  or  order  was  or  is 
made  pavable  either  by  the  drawer  or  any  indorser  thereof." 
The  banker  is  supposed  to  know  his  customer' s  signature, 
but  he  cannot  know  that  of  the  indorser.  Kingsford  was 
the  general  agent  of  the  plaintiffs :  he  was  authorized  to  sell 
goods  for  them  and  to  receive  payment  for  them  in  money 
or  by  check.  If  this  check  nad  been  indorsed  simplv 
" Smith  .&  Co.,"  no  c[uestion  could  have  arisen:  the  bank 
would  have  been  justified  in  paying  it.  But  it  will  be  said 
that  an  indorsement  *'per  procuration"  (which  the  indorse- 
ment here  amounts  to)  is  not  within  the  statute,  inasmuch 
as  it  does  not  purport  to  be  an  indorsement  "by  the  i)erson 
to  whom  the  cneck  is  drawn  payable."  There  is  no  decided 
18  Eno.  Eep.  24 
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case  in  banc  upon  the  subject :  but  there  is  an  unreported 
nisi  prius  case  of  Cooper  v.  Bank  of  England^  cited  in 
550]  Hare  v.  "^Copland  (*),  where  Martin,  B.,  ruled  that 
.an  indorsement  in  this  form,  "Jackson  &  Co.,  per  proc,  J. 
Holmes,  Agent,"  was  a  sufficient  indorsement  within  the 
statute  to  warrant  the  bank  in  paving  a  check  drawn  pay- 
able to  ''  Jackson  &  Co.  or  order,"  though  it  was  admitted 
at  the  trial  that  Holmes  had  no  authority  to  indorse  checks 
for  Jackson  &  Co.,  his  employers ;  and  that  ruling  was  not 
questioned  (•).  The  defendants  here  have  ratified  the  act  of 
their  bankers  in  paying  the  draft;  therefore,  as  between 
them  and  the  plaintiffs,  the  goods  have  been  paid  for  to  an 
agent  authorized  by  the  latter  to  receive  the  money.  A  pay- 
ment upon  an  indorsement  in  this  form  is  quite  as  much 
within  the  mischief  which  the  statute  intended  to  meet  as  a 
signature  without  the  words  "  per  procuration"  or  "  agent." 
Assuming  that  to  be  so,  the  defendants'  money  has  reached 
the  hands  of  an  agent  authorized  to  receive  it  for  the  plain- 
tiffs, and  they  cannot  now  have  recourse  to  the  defendants 
either  for  the  check  or  for  the  price  of  the  goods. 

Her  Schelly  Q.C.,  and  Lurruey  Smithy  in  support  of  the 
order :  Consider  the  case  apart  from  Kingsford^s  authority. 
The  check  was  drawn  payaole  to  ''Smith  &  Co.  or  order,"  a 
mode  of  drawing  adopted  for  the  purpose  of  insuring  the 
proceeds  reaching  the  hands  of  the  payees.  Before  16  &  17 
V  ict.  c.  69,  if  the  indorsement  was  lorged,  and  the  bankers 
paid  the  check  upon  that  forged  indorsement,  they  could 
not  have  charged  tineir  customers  with  the  payment.  Now, 
there  can  be  no  ratification  of  a  forced  indorsement,  or  of  a 
payment  made  upon  a  forged  indorsement:  Brook  v. 
Mook  (*). .  As  against  the  plaintiffs,  therefore,  the  payment 
was  not  a  good  payment,  consequently  the  check  remains 
their  property,  and  they  are  entitled  to  recover  it  from  the 
defendants  into  whose  hands  it  has  improperly  passed,  in 
order  that  they  may  present  it  at  the  bank  with  a  proper 
indorsement.  The  enactment  in  16  &  17  Vict.  c.  59  makes 
no  difference.  The  check  does  not  *' purport  to  be  indorsed 
by  the  person  in  whose  favor  it  is  drawn."  An  indorse- 
551]  ment  *'per  procuration"  is  not  an  indorsement  *by 
the  person  to  whom  the  instrument  is  drawn  payable :  and 
this  is  not  even  an  indorsement  per  procuration ;  it  is  in  a 
singular  and  unusual  form.    The  acceptance  or  indorse- 

(0  18  Ir.  0.  L.  Rep.,  426,  460.  nlshed  by  the  solicitors  of  the  BanJE  of 

(')  Mr.  Justice  Christian,  at  p.  489,  re-  England,   says, — "  Really,   after    haying 

ferring  to  the  source  from  which  the  stooped  so  low  for  an  authority,  we  are 

information  as  to  that  case  was  obtained,  but  ill  rewarded  for  our  humility." 

viz.,  a  shorthand  writer's  note  of  it  fur-  (*)  Law  Rep.,  6  £z.,  89. 
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ment  of  a  bill  of  exchange  expressed  to  be  "per  procura- 
tion" is  a  notice  to  the  indorsee  that  the  part]^  so  accepting 
or  indorsing  professes  to  act  under  an  authority  from  some 
principal,  and  imposes  upon  the  indorsee  the  duty  of  ascer- 
taining that  the  party  so  accepting  or  indorsing  is  acting 
within  the  terms  of  such  authority:  1  Parsons  on  Bills, 
i)p.  119,  120,  citing  Attwood  v.  Munnings  (')  and  Alexander 
V.  Mackenzie  (*).  The  same  rule  applies  .to  the  indorsement 
of  checks.  But  little  reliance  can  be  placed  upon  the  case 
supposed  to  have  been  decided  by  Martin,  B.,  at  the  sit- 
tings and  Guildhall  in  ^ilary  Term,  1860 ;  and  it  was  evi- 
dently received  with  very  little  favor  by  one  eminent 
member  of  the  Irish  bench  in  Hare  v.  Uoptand  (•).  Kings- 
ford  here  is  just  in  the  same  position  that  the  plaintiffs' 
traveller  Montgomery  was  in  Hogarth  v.  Wherley  (*). 
There,  M.,  the  plaintiffs'  traveller,  having  received  an  order 
for  goods  from  the  defendant,  a  customer,  the  plaintiffs 
wrote  to-  M.  expressing  their  unwillingness  to  execute  the 
order  until  a  former  account  was  settled,  adding,  ''We 
should  like  to  draw  upon  him  (the  customer)  for  the  former," 
mentioning  the  amount.  M.  showed  this  letter  to  the  de- 
fendant, and  obtained  from  him  an  acceptance  at  three 
months'  date  payable  to  "my  order,"  witn  a  blank  for  a 
drawei^s  name.  This  bill  was  paid  at  maturity,  but  not  to 
the  plaintiffs,  M.  having  filled  up  the  blank  with  his  own 
name,  and  fraudulently  negotiated  the  bill.  In  an  action  to 
recover  the  price  of  the  goods  for  which  the  bill  had  been 
given,  it  was  proved  that  upon  one  occasion  at  least  the  de- 
fendant had  accepted  a  bill  drawn  by  M.  in  blank,  which 
had  been  received  by  the  plaintiffs  as  payment ;  but  there 
was  no  evidence  to  sbow  the  form  of  that  bill.  It  was  held 
(Grove,  J.,  doubting)  that  neither  the  letter  nor  the  former 
aealing  was  any  evidence  of  authority  in  M.  to  draw  the 
bill  in  question,  so  as  to  sustain  a  plea  of  payment. 

Bbett,  J.:  I  am  of  opinion  that  this  order  should  be 
discharged.  The  plaintiffs  were  creditors  of  the  defendants 
upon  orders  given  *to  Kingsford,  the  agent  of  the  [552 
plaintiffs.  As  between  the  plaintiffs  and  the  defendants,  I 
think  it  must  be  taken  that  Kingsford  had  authority  in 
the  first  place  to  receive  in  payment  a  check  drawn  pay 
able  to  the  order  of  the  plaintiffs.  But,  as  between  the' 
plaintiffs  and  the  defendants,  Kingsford  had  no  authority 
to  indorse  the  check.  He  did,  however,  indorse  it  with- 
out the  authority  or  knowledge  of  the  plaintiffs,  and  in 

.     (»)  7  B.  A  C,  278.  O  18  Ir.  C.  L.  Rep.,  426,  439. 

O  6  C.  B.,  766.  (*)  Law  Rep.,  10  C.  P.,  680. 
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this  form,— " Smith  &  Co.,  per  S.  Kingsford,  agent;" 
and  the  defjendants'  bankers  paid  the  checlf  as  if  the  in- 
dorsement had  been  a  genuine  indorsement  by  Smith  & 
Co.,  and  charged  the  defendants  with  the  payment.  Kings^ 
ford,  having  negotiated  the  check  in  this  way,  may  be 
assumed  to  have  misappropriated  the  money,  or  part  of 
it :  and  the  plaintiffs  now  sue  the  defendants,  lirst,  in  trover 
for  the  check  which  had  thus  got  back  to  the  defendants' 
hands ;  and,  secondly,  for  goods  sold  and  delivered  and  for 
money  bad  and  received.  The  answer  on  the  part  of  the 
defendants  is,  that  they  are  entiUed  to  the  check,  and  that 
they  have  paid  for  the  ^oods.  it  was-  argued  on  the  part 
of  the  plaintiffs  that  this  case  must  be  decided  upon  the 
f6oting  that  the  indorsement  was  not  within  s.  19  of  16  &  17 
Vict.  c.  59,  and  as  if  that  act  had  never  been  passed ;  and 
that,  although  the  defendants  did  give  the  check  to  Kings- 
ford,  and  Kingsford  had  authority  to  receive  it,  yet,  inas- 
much as  he  had  no  authority  to  indorse  for  Smith  &  Co., 
the  indorsement  was  a  fraud  upon  his  employers,  and  there- 
fore the  bankers,  who  were  only  authorized  to  pay  the 
check  upon  the  indorsement  of  Smith  &  Co.,  have  paid  it  in 
an  unauthorized  manner,  and  consequently  the  defendants 
have  a  right  to  say  to  them,  *^  We  authorized  you  to  pay  a 
check  indorsed  by  Smith  &  Co. ;  you  have  paid  it  without 
such  an  indorsement,  and  therefore  you  nave  not  paid 
.money  of  ours:"  and,  the  defendants  navin^  that  right,  it 
is  urged  that  the  plaintiffs  have  an  equal  right  to  say  to 
them,  "You  have  not  paid  us  for  the  ^oods  we  sold  you." 
It  was  further  argued  that,  as  the  check  had  been  held  by 
Kingsford  for  the  plaintiffs,  it  remained  constructively  in 
their  possession,  the  property  in  the  check  was  in  them,  and 
the  unauthorized  indorsement  by  Kingsford  did  not  take 
that  property  out  of  them:  and  consequently  that,  the 
check  having  come  to  the  hands  of  the  defendants,  the 

glaintiffs   have    a    right    to,  demand   it   from   them,    in 
53 J    *order  that  they  may  enforce  their  claim  by  present- 
ing it  at  the  bank. 

On  the  other  hand,  it  is  urged  for  the  defendants  that,  if 
the  payment  by  check  was  a  good  payment,  whether  the 
case  was  within  the  statute  or  not,  the  money  was  paid  on 
the  check,  and  the  check  belongs  to  them ;  ^nd.  that,  if  the 
plaintiffs  cannot  sue  them  for  the  money,  so  neither  can 
they  sue  them  for  the  check.  Further,  it  was  argued  that 
the  case  was  within  the  statute,  and  that  the  defendants 
could  not  claim  the  money  from  their  bankers,  because  they 
are  protected ;  and  that,  if  the  bankers  are  protected,  the 
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defendants  must  be  protected  also,  and  consequently  the 
action  was  not  maititainable. 

Now,  irrespectively  of  the  statute,  I  should  have  been  in- 
clined to  think  that  the  plaintiffs  could  not  sue  the  defen- 
dants for  the  money ;  and  on  this  ground.  By  virtue  of  the 
admission  made  by  the  plaintiffs  at  the  trial,  the  defendants 
were  justified  in  paying  Kingsford  by  check.  Kingsford, 
therefore,  having  authority  to  receive  a  check  in  the  form 
here  given,  the  moment  Kingsford  received  it  it  became  the 
property  of  the  plaintiffs  ;  but  Kingsford' s  indorsement  was 
an  unauthorized  and  fraudulent  act,  and  before  the  statute 
the  bankers  clearly  would  not  have  been  justified  in  paying 
the  check,  and  the  defendants  would  have  been  justified  in 
refusing  to  allow  the  bankers  to  charge  the  payment  to  their 
account.  It  is  not  necessary,  however,  to  decide  this,  be- 
cause I  think  the  defendants  might  have  adopted  the  pay- 
ment of  the  check  by  their  batikers,  and  allowed  them  to 
charge  it  to  their  account :  and,  if  they  did  so,  the  money 
having  been  received  through  the  act  of  the  agent  of  the 
plaintiffs,  who  had  authority  to  receive  payment  for  them, 
the  plaintiffs  could  not  insist  upon  the  de^ndants  entering 
into  a  dispute  with  their  bankers  upon  the  subject.  There- 
fore, as  between  the  plaintiffs  and  the  defendants,  the  pay- 
ment would  be  a  good  payment.  But  Mr.  Herschell  says 
that  the  property  in  the  check  did  not  pass  from  the  plain- 
tiffs by  the  unauthorized  indorsement.  At  present,  I  do  not 
see  the  answer  to  that  argument,  and  am  inclined  to  think 
that  the  plaintiffs  might  have  recovered  back  the  check. 
But  they  could  not  sue  upon  it,  provided  the  bank  was 
justified  under  the  statute  in  paying  it ;  and,  Kingsford  being 
authorized  to  receive  payment  by  check,  as  between  the 
plaintiffs  and  defendants,  the  payment  must  be  held  good  ; 
*and,  if  the  check  has  been  properly  paid,  the  plain-  [554 
tiffs  canot  maintain  trover. 

That  drives  us  to  consider  the  construction  of  the  statute. 
There  is  some  color  for  the  argument  that  an  indorsement 
by  procuration  is  not  an  indorsement  by  the  person  to  whose 
order  the  check  is  made  payable,  and  therefore  not  an  in- 
dorsement within  the  statute.  But,  upon  the  whole,  I  in- 
cline to  think  that  that  would  be  putting  too  narrow  a 
construction  upon  the  statute.  I  assume,  that  the  indorse- 
ment here  is  exactly  like  an  indorsement  per  procuration ; 
and  that  the  addition  of  ^' agent"  does  not  alter  its  charac- 
ter. A  signature  **  per  procuration"  is  a  signature  by  a  per- 
son who  IS  authorized  to  sign  as  agent  for  another.  ^  The 
question  then  is,  whether  an  indorsement  by  procuration  is 
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within  8.  19  of  the  statute ;  and  that  depends  on  whether  the 
indorsement  by  procuration  purports  to  be  the  indorsement 
of  the  principal.  Construing  the  first  part  of  the  section  by 
the  second  part,  I  am  of  opinion  that  the  protection  is  ex- 
tended to  the  banker,  not  only  where  the  indorsement  pur- 
ports to  be  made  by  the  payee,  but  also  where  it  purports 
to  be  made  by  the  authorized  agent  of  the  payees  Inasmuch, 
therefore,  as  the  bankers  were  protected  in  pajring  the  check 
in  question,  and  the  check,  as  oetween  the  plaintiffs  and  the 
defendants,  was  a  good  payment  to  the  plaintiffs  through 
an  agent  authorized  to  receive  payment  in  that  way,  I  think 
the  plaintiffs  must  suffer  by  their  agent's  fraud,  and  that 
the  nonsuit  was  right. 

LiNDLET,  J. :    I  am  of  the  same  opinion.    This  case  raises 
two  points,  one  of  substance,  the  other  a  technical  one.    The 

glaintiffs  carried  on  business  under  the  name  of  Smith  & 
'o.,  in  Jewin  Street,  by  an  agent  named  Kingsford,  who  had 
a  general  authority  to  sell  goods  for  them  and  receive  pay- 
ment, which  authority,  it  was  admitted,  extended  to  receiv- 
ing payment  by  checJts, — sl  more  extensive  authority  than 
seems  to.  have  been  given  to  the  traveller  in  Hogarth  v. 
Wherley  (*).  Having  received  the  check  as  a  payment  on 
behalf  of  Smith  &  Co.,  Kingsford  exchanges  it  for  money, 
and  so  gets  money  in  payment  for  goods  sold  by  Smith  & 
Co.,  the  plaintiffs,  to  the  defendants.  The  plaintiffs  now 
555]  *seek  to  recover  a^in  the  monejr  which  the  defen- 
dants have  thus  already  paid.  It  is  said  tnat  the  claim  is  sus- 
tainable on  two  grounds,  first,  that  the  goods  have  not  in  fact 
been  paid  for,  secondly,  that,  regard  being  had  to  the  form 
of  the  check,  as  between  the  plaintiffs  and  the  defendants 
the  check  has  not  been  paid.  It  seems  to  me,  however,  that 
the  goods  have  in  substance  been  paid  for ;  Kingsford  hav- 
ing got  the  money  through  the  medium  of  a  check.  Then, 
as  to  the  more  technical  point.  Let  us  look  at  this  as  an 
action  for  or  on  the  check.  It  is  said  that,  as  the  check  was 
indorsed  by  Kingsford  without  authority,  the  payment  of 
the  money  on  that  w^iich  was  equivalent  to  a  forged  indorse- 
ment will  not  discharge  the  defendants.  Now,  I  am  not 
prepared  to  say  that,  though  Kingsford  was  the  general 
agent  of  the  plaintiffs,  and  had  authority  to  receive  payment 
for  goods  by  checks,  he  would  be  authorized  to  indorse 
them.  I  incline  to  think  he  would  not.  The  question  then 
remains  whether  the  action  can  be  maintained  having  regard 
to  s.  19  of  IQ  &  17  Vict.  c.  69.  It  is  said  that  the  statute 
does  not  apply,  because  the  check  does  not  purport  to  be 

(»)  Law  Rep.,  10  C.  P.,  680. 
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indorsed  by  Smith  &  Co.,  the  payees.  I  am  not,  however, 
satisfied  that  the  language  of  the  section  was  not  intended 
to  cover  indorsements  by  procuration.  I  see  no  reason  for 
holding  that  it  was  not  intended  to  protect  the  banker  in  the 
one  case  as  well  as  in  the  other.  I  incline  to  adopt  the  view 
said  to  have  been  taken  by  Baron  Martin  in  Uookson  v. 
Bank  of  England^  notwithstanding  the  strictures  of  Mr. 
Justice  Christian  upon  that  case  in  ildre  v.  Copland  (').  If 
that  be  the  true  construction  of  the  act,  the  check  in  ques- 
tion has  been  paid  by  the  bankers  upon  whom  it  was  drawn ; 
and,  if  so,  it  has  been  paid  by  the  defendants.  If,  therefore, 
the  action  had  been  upon  the  check,  payment  would  have 
been  an  answer:  and  it  is  equally  an  answer  to  a  claim  in 
trover  for  the  check;  for,  if  paid,  the  plaintiffs  cannot  be 
entitled  to  recover  the  check. 

Lord  Colebidqe,  C.J.:    I  am  of  the  same  opinion. 

Order  discharged. 

Solicitor  for  plaintiffs :  C.  Sawbridge. 

Solicitors  for  defendants :  AUen  &  Son. 

(1)  18  Ir.  C.  L.  Rep.,  426,  489. 


[1  Common  Pleas  DiyisloD,  556.] 
May  8, 1876. 

♦Rourke  v.  The  White  Moss  Colliery  Company.  •  [556 

Master  and  Servant — LiabUUy  of  Employer  for  Negligence  of  a  FeUow  wcrkman — 

Common  Employment — Practice — Cost»  of  Appeal. 

The  defendants,  who  were  colliery  owners,  commenced  sinking  a  shaft,  for  which 
purpose  they  employed  workmen  (amongst  whom  was  the  plaintiff)  and  a  steam 
engine  with  a  man  to  drive  it  Having  proceeded  some  depth,  the  defendants  con- 
tracted with  one  W.  to  complete  the  work.  Under  this^contract  W.  was  to  employ 
and  pay  the  workmen  (including  the  plaintiff),  and  the' defendants  were  to  provide 
steam  power  and  to  pay  the  engineer's  wages ;  the  engineer,  however,  to  be  under 
the  orders  and  control  of  W. 

Through  the  negligence  of  the  engineer,  the  plaintiff  sustained  an  injury  whilst  at 
work  at  the  bottom  of  the  shaft: 

Held,  that,  inasmuch  as  the  plaintiff  and  the  engineer  were  engaged  in  one  common 
employment  under  the  orders  and  control  of  W.,  the  contractor,  the  defendants  were 
not  responsible  for  the  engineer's  negligence,  notwithstanding  that  his  wages  were 
paid  by  them. 

The  Court  of  Appeal  refused  to  require  an  insolvent  appellant  to  give  security  for 
the  costs  of  the  appeal,  where  the  question  at  issue  had  not  been  previously  oon- 
ndered  in  a  court  of  error. 

Action  against  the  defendants  for  alleged  negligence  in 
the  sinking  of  a  shaft  at  Skelmersdale,  whereby  the  plain- 
tiff, a  workman,  was  injured. 

The  cause  was  tried  before  Lush,  J.,  at  the  last  winter 
assize  at  Liverpool.    The  facts  were  as  follows :   The  defen- 
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dants,  who  were  the  proprietors  of  a  colliery,  had  com- 
menced sinking  a  pit  or  shaft,  for  which  purpose  they 
employed  workmen,  amongst  whom  was  the  plaintiff,  and 
a  steam  engine  with  a  man  to  drive  it.  Having  proceeded 
some  depth  they  employed  one  Whittle,  under  a  verbal  con- 
tract, to  carry  on  the  work  for  them  ;  Whittle  was  to  em- 
Sloy  and  pay  the  workmen,  including  the  plaintiff,  and  the 
efendants  to  place  steam  power  at  his  disposal  in  order  to 
facilitate  the  work.  The  steam  engine  and  the  engineer  (one 
Lawrence)  were  to  be  under  the  control  of  the  contractor 
Whittle,  but  the  engineer's  wages  were  to  be  paid  by  the 
defendants.  The  plaintiff  was  injured  through  Lawrence, 
the  engineer,  falling  asleep  at  his  post. 

It  was  contended  for  the  defendants,  upon  the  authority 
of  Wiggett  v.  Fox  (*)  and  Murray  v.  Ourris  (*),  that  they 
were  not  responsible  for  the  negligence  of  the  engineer,  he 
5573  being  under  the  *control  of  Whittle  the  contractor, 
and  in  no  way  under  their  control ;  and  that,  the  injury 
being  the  result  of  the  negligence  of  a  fellow  workman,  the 
plaintiff  was  without  remedy  against  the  common  employer. 

A  verdict  was  found  for  the  plaintiff,  with  £300  damages ; 
leave  being  reserved  to  the  defendants  to  move  to  enter  judg- 
ment for  them  if  the  court  should  be  of  opinion  that  they 
were  not  under  the  circumstances  responsible  for  the  negh- 
gence  of  Lawrence.    Pursuant  to  notice, 

May  3.  Her  Schelly  Q.C.,  and  M^'Connell^  moved  to  enter 
judgment  for  the  defendants :  Wiggett  v.  Fox  (*)  and  Mur- 
ray V.  Ourrie  (•)  show  that  the  defendants  are  not  responsi- 
ble for  the  injury  done  to  the  plaintiff.  The  person  whose 
negligence  caused  it  was  in  no  sense  their  servant.  The  duty 
which  he  performed,  though  performed  at  their  expense, 
was  done  under  the  orders  and  control  of  the  contractor : 
consequently,  the  injury  sustained  by  the  plaintiff  was  the 
result  of  the  negligence  of  a  fellow  servant  or  workman,  for 
which  the  plaintiff  has  ho  remedy.  *'  When  a  man  enters 
into  the  service  of  a  master,  he  tacitly  agrees  to  take  upon 
himself  to  bear  all  ordinary  risks  which  are  incident  to  his 
employment,  and  amongst  others  the  possibility  of  injury 
happening  to  him  from  the  negligent  acts  of  his  fellow  ser- 
vants or  workmen,"  per  Archibald,  J.,  in  Lovell  v.  HoweU  f"). 

[Lord  Coleridge,  C.J.:  The  question  is  whether  tne 
present  case  falls  within  Wiggett  v.  Fox  (*)  or  Abraham  v. 
jReynolds  {*).] 

The  person  guilty  of  the  negligence  in  AbraJiam  v.  Hey- 

(»)  11  Ex.,  882.  C)  Ante,  p.  167. 

O  Law  Rep.,  e  C.  P.,  24.  {*)  6  H.  A  N.,  148. 
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nolds  (')  was  under  no  duty  or  obligation  to  obey  the  defen^ 
dants'  orders. 

L,  Temple^  Q.C.,  and  QuLly^  showed  cause:  The  plain- 
tiff and  the  driver  of  the  engine  were  not  engaged  in  a 
common  employment :  the  defendants  had  no  control  over 
the  plaintiff.;  they  had  over  their  engine  driver,  and  might 
dismiss  him.  Warbwrton  v.  Ghreat  Western  Hy.  Co.  (•)  is 
directly  in  point.  There,  the  plaintiff  was  a  porter  in  the 
employment  of  the  London  and  North  Western  *Rail-  [558 
way  dompany  at  their  Manchester  station.  The  defendants 
also  used  that  station,  and  their  servants  whilst  within  the 
station  were  subject  to  the  rules  of  the  London  and  North 
Western  Railway  Company,  and  to  the  control  of  their 
station  master.  The  plaintiff,  whilst  engaged  in  his  usual 
employment  in  the  station,  was  injured  by  the  negligence  of 
the  deiendant's  engine  driver,  in  shunting  a  train  without 
signal.  And  it  was  held  that  the  plaintiff  and  the  defen- 
dants' eneine  driver  were  not  fellow  servants,  and  conse* 
Juently  that  the  defendants  were  liable.  Abraham  v. 
ieunoids  (*)  was  cited  there ;  and  Wiggett  v.  Faa>  (")  was 
fulhr  discussed  and  distinguished  by  the  court. 

[Lord  Colebidge,  C.J.:  Lawrence,  the  engine  driver, 
was  under  the  control  of  Whittle.  Was  not  his  negligence 
one  of  the  risks  which  Whittle's  other  servants  took;  upon 
themselves  f] 

It  will  be  extremely  dangerous  to  apply  the  doctrine  in 
Wiggett  v.  Fax  {*)  to  a  case  the  facts  of  which  are  essen- 
tially different. 

IierscheUy  Q.C.,  in  reply :  In  Wiggett  v.  Fox  ('),  the  de- 
fendants had  no  power  to  dismiss  the  person  whose  negli- 
gence caused  the  accident ;  here,  the  defendants  had.  In 
Warburton  v.  Oreat  Western  Ry.  Co.  ("),  the  two  men  were 
employed  on  different  works:  the  station  master  had  no 
control  over  either  except  in  reference  to  the  rules  for  the 
management  of  the  station. 

Lord  Coleriooe,  0.  J.:  I  am  of  opinion  that  the  defen- 
dants in  this  case  are  entitled  to  succeed,  and  that  judgment 
should  be  entered  for  them.  The  case  raises  a  question 
which  it  is  always  difficult  to  deal  with,  though  the  princi- 
ples upon  which  it  depends  are  well  establishea.  The  doubt 
arises  from  the  difficulty  of  ascertaining  whether  the  facts 
bring  the  case  within  one  or  other  of  two  well  defined  rules. 
The  facts  in  the  present  case  are  these :  The  defendants  are 
the  proprietors  of  a  coal  mine,  and  had  been  sinking  a  shaft 
themselves;   but 'ultimately  they  entered  into  a  contract 

0)  6  H.  A  N.,  148.  O  Law  Rep.,  2  Ex.,  80.  (»)  11  Ex.,  882. 

18  Eng.  Kep.  25 
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with  one  Whittle  to  continue  the  work.  The  plaintiff,  who 
np  to  that  time  had  been  employed  by  the  defendants,  then 
became  the  servant  of  Whittle,  and  was  paid  wages  by  him. 
The  injury  sustained  by  the  plaintiff  arose  from  the  negli- 
559]  gence  *of  one  Ijawrence,  an  engineer  appointed  hy 
the  defendants  to  work  a  steam  engine  which  under  their 
contract  with  Whittle  was  provided  by  the  defendants  to 
facilitate  the  work.  Lawrence,  though  employed  and  paid 
by  the  defendants,  was  with  the  engine  placed  under  the 
sole  orders  and  control  of  Whittle.  If  under  these  circum- 
stances the  plaintiff  and  Lawrence  were  both  in  the  employ 
of  Whittle,  the  plaintiff  is,  upon  the  principle  laid  down  in 
Priestly  v.  Fowler  (*)  and  several  subsequent  cases,  debarred 
of  remedy  against  the  defendants.  If  Lawrence  was  not  in 
Whittle's  employ,  then  the  defendants  are  liable.  Now, 
what  was  Lawrence's  position?  He  was  an  engineer  em- 
ployed to  do  something  that  was  necessary  to  the  sinking  of 
the  pit.  He  was  originally,  and  may  be  now,  in  the  employ 
of  the  defendants :  but  the  work  he  had  to  do  at  the  time  of 
the  accident  was  a  necessary  part  of  the  work  to  be  done 
under  Whittle's  contract.  He  was  at  that  time  working 
under  the  direction  of  Whittle,  the  working  of  the  engine 
being  a  part  of  one  operation  the  whole  of  which  was  being 
done  by  Whittle.  The  plaintiff  therefore  was  clearly  the 
servant  of  Whittle,  and^Lawrence  also  was  in  one  sense  the 
servant  of  Whittle,  inasmuch  as  he  was  working  under  his 
orders  and  subject  to  his  control,  although  his  wages  were 

{>aid  by  the  defendants.  If  so,  it  seems  to  me  that  the  de- 
endants  are  not  liable.  The  principle  upon  which  the  non- 
liability of  a  master  for  an  injury  sustained  by  a  servant  or 
workman  in  his  employ  through  the  negligence  of  a  fellow 
servant  or  workman  rests  is  tnis,  that,  when  a  man  enters 
upon  an  employment  in  the  carrying  on  of  which  several 
others  are  engaged  with  him,  he  tacitly  agrees  to  accept  the 
employment  suoject  to  all  the  ordinary  risks  attending  it ; 
one  of  those  risks  being  the  possibility  of  an  injury  happen- 
ing  to  him  from  the  negligence  of  those  who  are  engaged 
with  him.  I  cannot  conceive  a  risk  falling  more  expressly 
within  that  definition  than  the  present.  The  plaintiff  must 
have  known  that  the  work  above  ground  might  be  done  neg- 
ligently, and  that  those  who  were  working  below  were  liable 
to  suffer  injury  therefrom.  I  think  the  case  falls  distinctly 
within  Priesily  v.  Fowler  (*)  and  the  class  of  oases  in  which 
that  doctrine  has  been  followed.  This  being  the  principle 
and  these  the  facts  which  to  my  mind  bring  this  case  within 

(>)  8  M.  A  w.,  1, 
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*it,  it  would  be  enough  to  stop  there.  Practically  [560 
and  substantially  the  case  is  undistinguishable  from  Wig- 
geU  V,  Fox  (*)  and  Murray  v.  Currie  (*).  In  both  those 
cases,  in  a  certain  sense  the  person  by  whom  the  injury  was 
done  was  not  in  the  employ  of  the  defendant,  yet  the  courts 
held  that  for  all  practical  purposes  there  was  community  of 
employment  of  both  the  plaintiff  and  the  person  whose  neg- 
ligence caused  the  injury.  The  case  with  which  we  have 
been  most  pressed  by  the  learned  counsel  for  the  plaintiff  is 
Ahraham  v.  Reynolds  (").  I  hiust  admit  that  it  is  very 
difficult  upon  the  facts  of  that  case  to  distinguish  it  from 
the  cases  to  which  it  is  opposed.  The  court  did,  however, 
distinguish  them :  but  whether  or  not  the  facts  warranted  it 
is  another  question.  The  court  thought  there  was  no  com- 
munity of  emplovment  between  the  injured  person  and  the 
servant  of  the  defendants  who  caused  the  injury.  The  diffi- 
culty of  this  case  is  that  the  person  injured  and  the  person 
whose  negligence  caused  the  injury  were  both  in  the  service 
or  under  the  orders  and  control  oi  the  contractor,  and  each 
acting  in  the  performance  of  a  necessary  part  of  the  joint 
operation.  The  facts  seem  to  me  to  be  more  within  the 
principle  of  Wiggett  v.  Fox  (*)  than  the  judges  in  Abraham 
V.  Reynolds  {*)  thought  the  facts  there.  Upon  the  au- 
thority, therefore,  of  Wiggett  v.  Fox  (*)  and  Murray  v. 
Currie  ('),  I  am  of  opinion  that  ther  defendants  in  this  case 
are  entitled  to  judgment. 

Abghibald,  J. :  I  am  of  the  same  opinion.  The  question 
is  whether  the  facts  bring  this  case  within  the  principle  of 
Priestly  v.  Fowler  (*J  and  those  cases  which  have  followed 
it.  The  rule  there  laid  is  founded  in  good  sense  and  geneml 
convenience,  and  we  are  bound  to  .give  effect  to  it.  The 
facts  are  these :  The  plaintiff  was  in  the  employ  of  Whit- 
tle, a  contractor  engaged  by  the  defendants  to  sink  a  shaft. 
In  doing  the  work  under  that  contract,  Whittle  was  to  have 
steam  power  provided  for  him  by  the  defendants.  Law- 
rence, the  man  who  drove  the  engine,  though  paid  by  the 
defendants,  was  assigned  to  Whittle  for  the  purpose  of  low- 
ering and  raising  the  workmen  and  materials,  and  was 
nnder  the  sole  control  of  Whittle ;  and  it  was  through  the 
negligence  of  *Lawrence  that  the  accident  happened  [561 
to  the  plaintiff.  The  real  question  is  whether  Lawrence  was 
in  the  service  of  Whittle  or  in  that  of  the  defendants.  For 
this  purpose,  I  think  he  was  in  the  service  of  Whittle.  The 
injured  person  and  the  person  whose  negligence  caused  the 

(»)  11  Ex.,  832.  (»)  6  a  A  N..  148. 

(*)  Law  Rep.,  6  C.  P.,  24.  (<)  8  M.  A  W.,  1. 
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injury  were  therefore  engaged  in  one  common  employment, 
and  the  case  falls  within  the  principle  of  Priestly  v.  Fow- 
ler (*).  In  Abraham  v.  Reynolds  ("),  the  Court  of  Ex- 
chequer seemed  to  think  t^at  the  facts  did  not  show  a 
common  employment.  The  resemblance  between  that  case 
and  the  present,  I  must  admit,  is  very  striking :  but  I  can 
come  t6  no  other  conclusion  than  that  this  was  a  case  of 
community  of  employment,  and  that  in  its  facts  it  is  much 
more  like  Wigqea  v.  Fox  (')  and  Murray  v.  (hirrie  (*),  than 
it  is  like  Abraham  v.  Reynolds  (').  I  think  Lawrence  was 
in  the  employ  of  Whittle,  and  not  of  the  defendants. 

LiNDLEY,  J.:  I  am  of  the  same  opinion.  When  the 
cases  are  examined,  it  will  be  found  that  the  principle  of 
Priestly  v.  Fowler  (')  has  been  gradually  extended  to  cases 
the  facts  of  which  are  not  quite  similar  to  those  of  that 
case.  It  was  somewhat  extended  in  Wiggett  v.  Fox  (•),  and 
still  further  in  Murray  v.  Currie{^\  The  true  principle  is 
well  stated  by  my  Brother  Archibald  in  Lor>eU  v.  Howelli^). 
The  real  difficulty  here  is  in  dealing  with  the  case  of  Abra- 
ham V.  Reynolds  (').  I  must  confess  I  should  have  thought 
that  that  case  mi^nt  have  been  decided  differentlv :  but  the 
principle  upon  which  the  court  there  profess  to  decide  does 
not  differ  from  that  laid  down  in  Priestly  v.  Fowler  (*). 
The  inference  which  the  court  drew  from  the  facts  there  was 
that  the  plaintiff  was  in  no  sense  in  the  employ  of  the  de- 
fendants. In  Warburton  v.  Oreat  Western  Ry.  Co,  (*),  no 
such  difficulty  presented  itself :  there  was  no  community  of 
employment ;  tnough  it  is  true  that  both  the  part^  injured 
and  the  person  whose  negligence  occasioned  the  injury  were 
both  bound  to  obey  the  station  master  in  all  things  relating 
to  the  regulation  of  th^  station.  It  comes  therefore  to  this, 
562]  that  we  feel  ourselves  unable  to  ^distinguish  the 
present  case  from  Priestly  v.  Fowler  {^\  as  extended  by 
Wiggett  v.  Fox  {*)  and  Murray  v.  Currie  (*). 

Judgment  for  the  dtfendants^ 

^  June  26.    The  plaintiff  having  appealed  against  this  de- 
cision, 

Finluy^  for  the  defendants,  applied  to  the  Court  of  Ap^ 
peal  to  order  the  plaintiff  to  give  security  for  the  costs  of 
the  appeal  in  the  event  of  his  appeal  being  unsuccessful. 
He  produced  an  affidavit  showing  that  the  plaintiff  was  out 
of  employment  and  without  visible  means  of  support. 

(»)  8  M.  A  W.,  1.  (<)  Law  Rep.,  6  C.  P.,  24. 

(»)  6  H.  A  N.,  148.  (*)  Ante,  at  p.  167. 

(»)  11  Ex.,  sat  (•)  Uw  Rep.,  %  Ejf.,  30. 
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OvUyy  for  the  plaintiff,  sabmitted  that,  to  require  se- 
curity would  be  a  denial  of  justice  to  the  injured  man  ;  and 
that,  inasmuch  as  Wiggettv.  Fox{^\  the  case  mainly  relied 
on  to  sustain  the  judgment  of  the  court'  below,  had  never 
been  discussed  in  a  court  of  error,  the  plaintiff  ought  not  to 
be  deprived  of  the  opportunity  of  doing  so  on  the  present 
occasion. 

Per  Curiam  (James  and  Hellish,  L.  JJ.,  Bag^llay,  J. A. 
and  Qnain,  J.):  Under  the  circumstances,  we  think  the  ap- 
peal ought  to  be  heard  without  calling  on  the  plaintiff  to 
give  security  for  costs. 

Solicitors  for  plaintiff :  Torr^  Janeway^  Tagart  &  Oo.^  for 
Edwin  Hughes,  LiverpooL 

Solicitors  for  defendants :  Oregory  &  Co.^  for  A.  S.  Ma- 
ther, Liverpool,  and  Scott  &  Ellis,  Wigan. 

'  Oil  Ex.,  852. 
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Tnfanl — Batifiealion  of  Promise  after  aUainmff/uU  Age — ^9  €ho,  4,  e.  14,  «.  6. 

A  recognition  when  of  full  age  of  a  debt  contracted  in  infancy,  and  a  promise  to 
pay  it  "  as  a  debt  of  honor "  when  of  ability,  is  not  snch  "  a  ratification  of  the 
contract  made  during  infimcy"  as  is  reqoired  by  9  Geo.  4,  c.  14,  s.  5,  to  charge 
the  party. 

The  statetnent  of  claim  was  as  follows : 

1.  The  defendant  is  a  gentleman  of  property,  the  son  of 
Mr.  Edward  Baldwin  ana  Mrs.  Bebecca  Osborne  Baldwin. 
The  plaintiff  is  the  sister  of  Mrs.  Rebecca  Osborne  Baldwin. 

2.  In  the  year  1861,  the  plaintiff  at  the  request  of  the  de- 
fendant paid  to  Mr.  and  Mrs.  Baldwin  the  sum  of  £200  to 
assist  them  in  purchasing  furniture  for  a  house,  and  for  the 
repayment  thereof  took,  among  other  things,  a  bill  of  sale 
or  security  upon  the  furniture  irom  Mr.  and  Mrs.  Baldwin. 

3.  In  the  year  1863,  the  defendant  requested  the  plaintiff 
to  give  up  her  bill  of  sale  or  security,  in  order  to  enable  fur- 
ther money  to  be  raised  elsewhere  by  Mr.  and  Mrs.  Baldwin 
on  the  furniture.  The  plaintiff  agreed  to  do  so,  provided 
the  defendant  would  guarantee  the  repayment  of  the  £200. 
The  defendant  thereupon  gave  the  plaintiff  an  I.  O.  U.  for 
the  £200  signed  by  *Mr.  and  Mrs.  Baldwin,  arid  a  [569 
memorandum  of  guarantee  upon  it  signed  by  himself  to- 
gether with  Mr.  Barry  Baldwin,  his  brother. 

4.  The  I.  O.  U.  and  guarantee  were  as  follows : 
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**  We  I.  0.  U.  two  hundred  pounds.  London,  May  4th, 
1863. 

"Edward  Baldwin. 
"Rebecca  Osborne  Baldwin. 
"  To  Miss  Maccord. 

"  Should  the  above  not  be  paid  by  my  parents,  we  agree 
to  pay  it  when  we  shall  be  able  to  do  so.  Witness  our 
hand  subscribed.    Dated  4th  May,  1863. 

"Barry  Baldwin. 
"Edward  S.  Baldwin.'^ 

The  said  Edward  S.  Baldwin  is  the  present  defendant, 
who  has  assumed  the  name  of  Osborne  in  consequence  of 
having  inherited  property  from  an  uncle. 

6.  The  parents  of  the  defendant  are  and  always  have  been 
unable  to  discharge  the  debt. 

6.  In  or  about  April,  1871,  the  plaintiff  requested  pay- 
ment from  the  defendant.  Thereupon  the  defendant  wrote 
the  following  memorandum  on  the  document  mentioned  in 
paragraph  4 : 

"I  promise  to  pay  the  above  as  a  debt  of  honor,  when- 
ever I  may  be  in  a  position  to  pay-  the  same,  to  Miss  Emily 
Maccord,  providing  she  be  living  at  such  time,  with  interest 
at  the  rate  of  6  per  cent,  on  the  whole  sum  from  due  date 
to  pfiyment. 

"17  April,  1871.  E.  S.  Baldwin." 

7.  Since  the  year  1863  the  defendant  has  paid  to  the 
plaintiff  at  various  times  interest  on  the  £200,  amounting  in 
all  to  less  than  £10.  The  plaintiff  is  unable  to  give  par- 
ticulars of  these  payments  of  interest  or  of  their  dates,  fur- 
ther than  are  contained  in  the  amended  reply  and  joinder  in 
demurrer. 

8.  Save  as  aforesaid,  the  said  sum  of  £200  and  interest  is 
still  due  and  unpaid. 

9.  The  defenaant  is  in  a  position  to  pay  the  same,  and 
able  to  do  so. 

Claim  "£200  due  as  aforesaid,''  and  "interest  thereon  at' 
5  per  cent,  as  per  memorandum  of  17th  April,  1871,  till 
judgment." 

Statement  of  defence: 

1.  The  defendant  does  not  admit  any  of  the  allegations  in 
the  j^laintiff's  statement  of  claim,  except  those  contained  in 
the  first  and  the  last  paragraphs  thereof. 

2.  In  the  vears  1861  and  1863  the  defendant  was  an  infant 
570]  *within  the  age  of  twenty-one  years,  having  been 
born  on  the  2d  of  May,  1843. 
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3.  The  defendant  submits  that  the  memorandum  alleged 
in  the  sixth  paragraph  of  the  plaintiffs  statement  of  claim 
to  have  been  written  by  the  defendant  (which  the  defendant 
does  not  admit)  is  not  a  promise  or  ratification  such  as  ren- 
ders him  liable  to  pay  the  debt  claimed  in  the  action,  and 
submits  that  he  never  was  at  any  time  liable  to  pay  the 
same. 

4.  The  defendant  further  says  that  the  alleged  cause  of 
action  did  not  accrue  within  six  years  before  this  suit,  and 
that  he  never  paid  any  sum  by  way  of  interest  on  the  debt 
claimed  in  this  action  or  otherwise  acknowledged  the  al- 
leged debt  as  a  debt  for  which  he  was  legally  liable  to  the 
plainitiff. 

Amended  reply.  The  defendant  did,  in  or  about  April, 
1871,  on  a  day  of  which  the  plaintiff  is  unable  to  give  fur- 
ther particulars,  pay  the  sum  of  £5  on  account  of  interest 
and  of  the  principal  of  the  said  debt,  in  answer  to  an  ap- 
plication for  money  on  account  of  the  said  debt  then  made 
oy  the  plaintiff.    Issue  thereon. 

The  defendant  also  demurred  to  the  statement  of  claim. 
Joinder  ('). 

Lord^  in  support  of  the  demurrer:  The  question  is 
whether  the  letter  of  the  17th  of  April,  1871,  is  a  ratifica- 
tion by  the  defendant  df  a  promise  made  by  him  during  his 
infancy.  Now,  the  expression  ''debt  or  honor"  has  a 
known  meaning, — as,  a  debt  contracted  in  a  gambling  or 
betting  transaction, — and  it  was  evidently  written  by  the 
defendant  with  reference  to  the  sense  in  which  it  is  ordina- 
rily understood.  The  9  Geo.  4,  c.  14,  s.  6,  enacts  that  "  no 
action  shall  be  maintained  whereby  to  pharge  any  person 
upon  any  promise  made  after  full  age  to  pay  any  debt  con- 
tracted during  infancy,  or  upon  any  ratification  after  full 
age  of  any  promise  or  simple  contract  made  during  infancy, 
unless  such  promise  or  ratification  shall  be  made  by  some 
writing  signed  by  the  party  to  be  charged  therewith."  In 
Howe  V.  Boptbood  ('),  goods  having  been  supplied  by  the 
plaintiff  to  the  defendant  whilst  the  latter  *was  an  [571 
infant,  when  he  came  of  age  an  account  with  the  items  and 
prices  was  submitted  to  him,  at  the  foot  of  which  he  signed 
the  following,  "Particulars  of  account  to  the  end  of  1867, 
amounting  to  £162  11^.  6d.^  I  certify  to  be  correct  and  satis- 
factory ;"  and  this  was  held  not  to  amount  to  a  recognition 
of  the  debt  as  an  existing  liability,  so  as  to  be  a  ratification 

(*)  By  arrangement  the  eecond  para-    be  read  with  the  statement  of   daim, 
graph  of  the  statement  of  defence  was  to    upon  the  argument  of  the  demurrer. 

(»)  Law  Rep.,  4  Q.  B.,  1. 
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of  the  contract  within  the  statute.  "In  order,"  says  Cock- 
barn,  C.J.,  **to  be  a  ratification,  there  must  be  a  recognition 
by  the  debtor  aft^r  he  attained  his  majority  of  the  debt  as 
a  debt  binding  upon  him.  There  ought  to  be  at  least  on  the 
part  of  the  debtor  an  admission  of  an  existing  liability,  and 
we  ought  not  to  strain  the  meaning  of  the  words  in  the 
document  signed  by  the  debtor  so  as  to  defeat  the  operation 
of  the  statute  passed  for  his  protection." 

[Brett,  J.:  To  amount  to  a  ratification,  it  must  be  an 
express  promise,  or  an  acknowledgment  of  an  existing  lia- 
bility from  which  a  promise  is  necessarily  to  be  implied.] 

In  Mawson  v.  Bcane{\  Parke,  B.,  says:  "The  term 
*  ratification '  has  already  received  an  interpretation  in  the 
*  case  of  Harris  v.  WaU  (*),  where  it  was  held  to  mean  such  a 
ratification  as  would  make  a  person  liable  as  principal  for 
an  act  done  by  another  in  his  name.  It  seems  to  me  that 
the  meaning  of  ^ratification'  is  something  different  from 
^  promise.'  It  is  an  admission  that  the  party  is  liable  and 
bound  to  pay  the  debt  arising  from  a  contract  which  he  made 
when  an  infant.  Therefore,  in  order  to  bring  this  case  within 
the  9  Geo.  4,  a  14,  there  must  be  an  admission  in  writing  by 
the  defendant  that  he  was  liable  to  pay  on  that  contract 
which  he  made  when  a  minor,  that  is,  that  he  was  liable  and 
hound  in prcssenti  to  pay  the  acceptance."  And  Alderson, 
B.,  said:  "The  defendant  did  not  intend  by  this  letter  to 
make  himself  any  more  liable  than  he  was  before.  He  was 
not  liable  before  as  acceptor,  because  when  he  accepted  the 
bill  he  was  an  infant.  I  think  also  that  the  defendant  meant 
to  consider  himself  bound  in  honor  to  pay  the  bill,  if  the 
drawer  did  not." 

C.  8.  C.  Bowenj  contra :  Looking  at  the  facts  disclosed 
here  and  at  the  document  itself,  it  is  plain  that  the  defen- 
dant, if  he  meant  anything,  meant  to  make  himself  liable 
for  this  debt.  It  is  a  debt  which  he  believed  himself  bound 
in  honor  to  pay ;  and  he  promises  to  pay  it.  The  statute, 
672]  it  is  true,  requires  a  ratification  or  an  ^express  prom- 
ise. This  is  an  acknowledgment  from  which  a  promise  to 
pay  is  necessarily  to  be  implied. 

[Grove,  J. :  To  satisfy  tne  statute,  it  must  be  an  enforce- 
able promise,  not  a  mere  recognition  of  the  debt.] 

Any  written  instrument  signed  by  the  party,  which  in  the 
case  of  adults  would  have  amounted  to  the  adoption  of  the 
act  of  a  party  acting  as  agent,  will,  in  the  case  of  an  infant 
who  has  attained  his  majority,  amount  to  a  ratification: 
Harris  v.  Wall  (*). 

(»)  10  Er.,  206,  210;  28  L.  J.  (Ex.),  842.  (»)  1  Ex.,  122. 
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Brett,  J.:  Looking  to  the  doctrine  laid  down  in  Rome  v. 
Sopwood  ('),  it  is  obvious  that  this  is  not  a  document  upon 
which  the  plaintiff  can  rely  as  a  ratification  or  promise 
within  9  Gteo.  4,  c.  14,  s.  6.  To  amount  to  that,  it  must  be 
a  recognition  by  the  party  after  attaining  twenty-one  of  the 
debt  as  a  debt  binding  on  him.  It  must  be  a  statement  in 
writing  to  this  effect, — I  take  this  upon  me  as  an  existing 
liability.  Does  the  letter  of  the  17th  of  April,  1871,  amount 
to  that  ?  I  am  of  opinion  that  it  does  not.  It  is  not  right 
to  say  that  a  judge  is  to  affect  not  to  know  what  every  body- 
else  knows, — the  ordinary  use  of  the  English  language.  We 
do  know  that  there  is  a  place  where  the  expression  "  debt  of 
honor"  has  a  very  significant  meaning,  and  where  it  is  used 
to  distinguish  between  a  debt  which  can  and  one  which  can- 
not be  legally  enforced.  There  is  no  reason  why  we  should 
adopt  any  extreme  refinement  here.  When  a  man  writes 
"I  promise  to  pa^  the  above  as  a  debt  of  honor,"  he  does 
not  mean  to  admit  that  it  is  a  debt  which  may  be  enforced 
against  him  at  law.  I  am  clearly  of  opinion  that  this  action 
cannot  be  maintained. 

Grove,  J.;  I  am  of  the  same  opinion.  The  only  natural 
sense  of  this  document  is,  I  promise  to  pay  this  as  a  debt 
of  honor  when  of  ability,  but  I  do  not  acknowledge  itJ;o  be 
a  debt  for  which  I  am  legally  liable.  Mr.  Bowen's  argu- 
ment would  strike  ^'as  a  debt  of  honor"  out  of  the  letter 
altogether. 

Dekmak,  J.,  concurred. 

Judgment  for  the  defendant. 

Solicitors  for  plaintiff :  Freshfields  &  Williams. 
Solicitor  for  defendant :  0.  Leqfe. 

Q)  Law  Rep.,  4  Q.  B.,  1. 

>      ^^^^—  — ^— ^  — ^-^^— ^— ^^^»— 

See  18  EDg.  Rep.,  73  note ;  17  Eng.  burden  is  upon  defendaht  to  make  it 

Rep. ,  129  note.  out  by  proof,  and  he  moat  show  that  he 

An  infant,  who  renders  services  on-  paid  the  purchase-money  before  notice 

der  a  verbal  contntet,  which  could  not  of  complainant's  claim.    Complainant 

be  performed  within  a  year  from  the  is  not  estopped  by  the  admission  that 

date  thereof,  entered  into  by  and  be-  while  an  infant  she  knew  of  the  pro- 

tween  his  employer  and  his  parent,  posed  sale  to  a  third  party,  though  she 

cannot  abandon  the  service  in  violation  did  not  inform  the  purchaser  of  an  in- 

of  the  agreement,  and  recover  upon  tention  to  disaffirm :  Roberts  «.  Eblin, 

quantum  meruit  for  the  services  ren-  1  Legal  Reporter,  818,  Supreme  Court 

dered :   Abbott  o.  Inskip,  29  Ohio  St.  of  Tenn. 

R.,  59.  Where  an  infant  judgment  creditor, 

A  biU  to  confirm  the  sale  of  an  in-  by  the  promise  of  the  judgment  de- 

fant's  land  mast  allege  that  it  is  to  the  fendant  and  his  replevin  bi&il,  that, 

minor's  interest  to  confirm  the  sale.    In  upon  her  entering  satisfaction  of  such 

the  defence  of  innocent  purchaser  the  judgment,  the  former  will  marry  her, 

18  Eng.  Rep.  26 
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is  induced,   upon  that   consideration,  Infancy  is  a  bar  to  an  action  on  the 

alone,  to  enter  such  satisfaction,  she  case  for  false  and  fraudulent  repre- 

maj,  upon  her  arriving  at  the  age  of  sentations  bv  a  vendor  or  pledgor  as  to 

twentj-one  years,  and  upon  the  failure  his    ownership    of    property    sold    or 

of  said  defendant  to  marry  her,  disaf-  pledged  :    Doran  v.  omith,  49  Verm., 

firm  such  contract,  and  in  a  suit  against  858  ;  Gilson  v.  Spear,  38  Verm.,  811 ; 

such  judgment  defendant  and  his  re-  Grove  v.  Nevill,  1  Keble,  778.. 

plevln  bail,  have  such  entry  of  satis-  As  to  what  acts  after  majority  amount 

faction  vacated,  notwithstanding  that  to  a  ratification  by  an  infant  and  what 

at  the  time  of  making  such  marriage  do  not,  see  Trader  v.  Lowe,  45  Md.,  1, 

contract  she  was  eighteen  years  of  a^  :  11;     Montgomery     v,    Witbeck,    28 

Keish  «.  Thompson.  55  Ind.,  84,  dis-  Minn.,   172;    Shillock   «.   Gilbert,  28 

tinguishing  Noble  v.  State,  39  Ind. ,  852,  Minn. ,  886. 
andf  Gavin  v.  Burton,  8  Ind.,  09. 


[1  Common  Pleas  Division,  678.] 

Aug.  7. 1876. 

pN  THE  COURT  OP  APPEAL.] 

573]  *Batson  V.  Newman. 

Waffer-^C&niribuiian  Unoarcb Priu  to  be  atoardedio  Winntr-^  A  9   VicL  e.  109«  t.  18. 


H.  and  B.  deposited  £50  each  with  N.,  and  entered  into  a  written  agreement  that 
the  £100  should  be  paid  to  H.  if  his  horse  trotted  eighteen  miles  in  an  hour,  and  if  noty 
then  to  B.  The  referee  decided  that  the  horse  did  trot  the  distance  within  the 
hour.  «B.  demanded  his  £60  back  from  N.  before  the  money  had  been  paid  over 
to  H.: 

Htidf  affirming  the  decision  of  the  Common  Pleas  Division,  that  B.  was  entitled  to 
recover  his  stake  back  from  N.,  for  that  the  transaction  was  simply  a  wager,  and  did 
not  come  within  the  proviso  in  8  &  9  Vict.  c.  109,  s.  18,  as  to  contributions  to  a 
prize,  or  sum  of  money  to  be  awarded  to  the  winner  of  any  lawful  game,  sport,  pas- 
time, or  exercise. 

This  was  an  appeal  from  a  decision  of  the  Common  Pleas 
Division  refusing  an  order  nisi  to  enter  a  verdict  for  the  de- 
fendant. 

On  the  17th  of  August,  1875,  the  plaintiflE  and  John 
Hawkins  entered  into  the  following  agreement : — 

**  An  agreement  made  this  17th  day  of  August,  1875,  be- 
tween John  Hawkins,  of,  &c.,  and  John  Batson,  of,  &c. 

*'The  said  John  Hawkins  wagers  the  amount  of  £60  that 
his  horse  Jack  trots  eighteen  miles  in  one  hour,  within  the 
space  of  three  weeks  to  one  month  from  this  date.  The  said 
John  Batson  wagers  the  said  sum  of  £50  that  the  said  horse 
will  not  do  so. 

**The  said  horse  is  to  trot  between  Lichfield  and  Derby, 
Mr.  Hawkins  to  have  choice  of  way.  The  horse  to  be  on 
the  mark  at  two  o'clock  on  the  day  on  which  the  wager  is 
to  be  decided.  The  said  John  Hawkins  to  give  three 
days'  clear  notice  to  the  said  John  Batson  before  the  wager 
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is  decided ;  such  notice  to  be  sent  by  registered  letter  by 
post. 

'*  In  case  of  any  dispute,  the  decision  of  Mr.  Robert  Ov^n 
(the  referee  agreed  to  between  both  parties)  shall  be  final, 
and  there  shall  be  no  appeal  from  his  decision.  The  ex- 
penses of  the  referee  snail  be  paid  out  of  the  stakes. 
The  amount  of  £100  is  now  in  the  hands  of  Mr.  Joseph 
Newman,  the  stakeholder,  and  such  amount  is  to  be  paid 
by  him  to  either  the  said  John  Hawkins  or  the  said  tJohn 
Batson,  as  the  referee  may  direct.  The  referee  to  be  time- 
keeper. 

*'*  If  either  party  do  not  compljr  with  this  agree-  [574 
ment,  the  amount  deposited  by  him  with  the  stakeholder 
to  be  forfeited." 

On  the  17th  of  September  the  trotting  came  off,  and  the 
referee  certified  that  the  horse  had  trotted  the  eighteen 
miles  within  the  hour.  The  defendant,  who  was  stake- 
holder, accordingly  paid  over  the  £100  to  Hawkins. 

The  plaintiff,  in  September,  1876,  commenced  an  action 
for  the  whole  £100,  but  subsequently,  by  leave,  amended 
his  writ  by  adding  a  claim  for  £60,  one  moiety  of  the  £100. 

At  the  trial  before  Coleridge,  C.  J.,  the  defendant  admitted 
that  before  he  paid  over  the  stakes  to  Hawkins  the  plaintiff 
had  asked  to  have  his  £60  back.  'A  verdict  was  taken  for 
the  plaintiff  for  £60,  execution  being  stayed  that  the  defen- 
dant might  move.  He  accordingly  moved  for  an  order  nisi 
to  enter  a  verdict  for  him,  which  was  refused  on  the  ground 
that  the  case  was  governed  by  Varney  v.  Hickman  (')  and 
Aubert  v.  WaUh  ('),  and  did  not  come  within  the  proviso  in 
8  &  9  Vict.  c.  109,  s.  18  ("),  nor  within  the  authority  of  Batly 
v.  Marriott  {*). 

Aug.  7.  Maurice  Powell^  for  tlje  defendant,  renewed  his 
motion  before  the  Court  of  Appeal.  The  question  is  whether 
this  transaction  comes  within  the  proviso  in  8  &  9  Vict. 
c.  109,  s.  18,  audit  is  submitted  that  it  does,  for  that  the 
stakes  were  contributions  to  a  "  sum  of  money  to  be  awarded 
to  the  winner  of  a  lawful  sport,  pastime,  or  exercise."     Batty 

(*)  6  C.  B.y  271.  person  to  abide  the  event  on  which  an^ 

(*)  8  Tannt.,  277.  wager  shall  have  been  made."    Proviso, 

(*)  8  dk  9  Vict  c.  109,  8.  18 :  "  All  con-  "  that  this  enactment  shall  not  be  deemed 

tracts  or  agreements,  whether  by  parol  to  apply  to  any  subscription  or  contriba- 

or  in  writing,  by  way  of  gaming  or  wager-  tion,  or  agreement  to  suoscribe  or  contri- 

ing  shall  be  nnll  and  void,  and  no  suit  bute.  for  or  towards  any  plate,  prize,  or 


shall  be  brought  or  maintained  in  any  sum  of  money  to  be  awarded  to  the  winner 

r  equity  for  recovering  any  or  winners  of  a 

or  valuable  thing  aUeged  time,  or  es 

upon  any  wager,  or  which  shall  "'  "  " 
have  been  deposited  in  the  hands  of  any 


court  of  law  or  equity  for  recovering  any    or  winners  of  any  lawful  game,  sport,  pas- 
8om  of  money  or  valuable  thing  aUeged    time,  or  exercise." 
to  be  won  upon  any  wager,  or  which  shall        {*)  6  C.  B.,  818. 
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V.  Marriott  {')  is  in  point.  If  it  is  a  race,  Bvans  v.  Pratt  (^) 
shows  that  it  is  legal,  but  it  comes  under  the  head  of  ''pas- 
time," rather  than  of  *'race." 

[Mellish,  L.J.:    How  could  there  be  a  "winner"  here?. 
Does  not  the  word  import  competition  between  two  or  more  X\ 
675]     \Brown  v.  OverhuryQ)  was  also  r^erred  to.] 

James,  L.J.:  I  am  clearly  of  opinion  that  this  transac- 
tion is  a  bet  and  nothing  else,  and  does  not  cpme  within  the 
proviso  in  8  &  9  Vict.  c.  109,  s.  18.  There  was  not,  in  my 
opinion,  any  contribution  to  a  prize  or  sum  of  money  to  be 
awarded  to  a  winner. 

Mellish,  L.J.:  I  am  of  the  same  opinion.  The  Court 
of  Common  Pleas,  in  Batty  v.  Marriott  ("),  after  some  hesi- 
tation held  that  a  case  where  only  two  persons  contributed 
came  within  the  proviso.  We  are  asked  to  go  further,  and 
to  decide  that  a  case  where  only  one  person  is  to  do  any- 
thing comes  within  it.  There  can  only  be  a  winner  when 
two  or  more  persons  are  to  compete  in  doing  something. 
Here  nobody  but  Hawkins  was  to  do  anytmng,  and  the 
case  is  simply  one  of  wagering. 

Bagoallat,  J.A.,  concurred. 

Appeal  dismissed. 

Solicitors  for  defendant :  J,  <fe  F.  Needham. 

O  6  C.  B.,  818.  O  «  M.  <k  G.,  ^69.  (•)  11  Ex.,  ^15. 


[1  Common  Pleas  Division,  578.] 
April  28,  1876. 

578]    *Arnold  and  Others  v.  Thb  Cheque  Bank. 

The  Same  v.  The  City  Bank. 

Money  received  by  means  of  a  forged  Indortemetd — Negligence  in  the  Ouetody  or  TWiiu- 

mieeiion  of  SecuriUee  by  Pott — Estoppel — Conversion, 

Negligence  in  the  custody  of  a  draft  or  in  its  transmission  by  post  will  not  disen- 
title me  owner  of  it  to  recover  the  draft  or  its  proceeds  from  one  who  has  wrong- 
fully obtained  possession  of  it. 

Negligence,  to  amount  to  an  estoppel,  must  be  in  the  transaction  itself,  and  be  the 
proximate  cause  of  leading  the  third  party  into  mistake,  and  also  must  be  the  neg- 
lect of  some  duty  which  is  owing  to  such  third  party  or  to  the  general  public. 

The  plaintiffs,  merchants  at  New  York,  desiring  to  transmit  £1,000  to  W.  &  Ck).,  of 
Bradford,  purchased  of  S.  <fc  Co.,  in  New  York,  a  draft  for  that  amount  drawn  by  S.  A 
Co.,  on  Smith,  Payne  <fc  Co.,  London,  payable  to  the  order  of  the  plaintiffs  on  demand. 
The  plaintiffs  Indorsed  the  draft  specially  to  W.  <b  Co.  or  order,  and  inclosed  it  in  a 
letter  addressed  to  them  which  was  placed  in  a  letter-box  in  their  office  to  be  posted 
in  the  usual  way.  The  letter  was  stolen  by  one  Hecht,  a  clerk  in  the  employ  of  the 
iilaintiffs,  who  forged  an  indorsement  of  W.  &  Co.,  and  procured  the  defendants,  bankers 
in  London,  to  present  the  draft  and  obtain  the  money,  which  was  placed  by  them  to 
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the  aooonnt  of  a  person  acting  in  concert  with  Hecht,  upon  whose  checks  the 
money  was  almost  immediately  drawn  out. 

In  an  action  for  money  had  and  received,  the  defendants,  in  order  to  show  that 
the  negligence  of  the  plaintiffiB  in  the  custody  and  transmission  of  the  draft  afforded 
facilities  for  the  fraud,  and  so  estopped  them  from  suing  for  the  money,  tendered 
evidence  that  it  was  an  usual  and  almost  invariable  practice  amongst  merchants 
sending  large  remittances  from  abroad  to  send,  besides  the.  letter  containing  the 
remittance,  a  letter  of  advice  by  the  same  or  the  next  mail.  This  evidence  was 
rejected,  on  the  ground  that  the  alleged  negligence  was  collateral  only  to  the  trans- 
action giving  rise  to  the  action : 

Held,  that  the  plaintiffs'  right  to  the  draft,  and  to  sue  for  the  proceeds  thereof  in 
the  hands  of  the  defendants  as  money  received  to  their  use,  was  not  affected  by  the 
felonioos  act  of  Hecht ;  and  that  the  evidence  tendered  was  properly  rejected. 

These  were  actions  for  money  had  and  received  brought 
by  the  plaintiffs  to  recover  from  the  defendants  respectively 
the  proceeds  *of  two  drafts  for  £1,000  each,  upon  [57& 
the  ground  that  they  were  received  by  the  respective  defen- 
dant's under  circumstances  which  in  point  of  law  made  them 
moneys  received  to  the  use  of  the  plaintiffs. 

The  two  cases  were  tried  together  before  Lord  Coleridge, 
C.  J.,  at  the  London  sittings  after  Trinity  Term,  1875.  The 
facts  which  were  proved  in  Arnold  v.  Cheque  Barik  are 
fully  set  out  in  the  judgment. 

In  Arnold  v.  City  Bank  the  bill  was  drawn  by  Stewart  & 
Co.,  of  New  York,  upon  Smith,  Payne  &  Smith,  bankers  in 
London,  and  was  made  payable  to  the  order  of  D.  H.  Ar- 
nold &  Co.,  on  demand,  and  was  specially  indorsed  by  D. 
H.  Arnold  &  Co.  to  Firth,  Boon  &  Cfo.,  of  Bradford,  Stew- 
art &  Co.  had  funds  in  the  hands  of  Smith,  Payne  &  Co. 
sufficient  to  meet  both  drafts. 

On  the  11th  of  September,  1874,  an  hotel  keeper  who  was 
a  customer  of  the  Tottenham  Court  Road  branch  of  tlie 
City  Bank  introduced  to  the  manager  a  person  who  wished 
to  open  an  account  there.  This  person  tendered  the  draft 
for  £1,000,  which  had  on  it  a  forged  indorsement  purport- 
ing to  be  by  Firth,  Boon  &  Co.,  and  himself  indorsed  it  with 
the  name  of  "Adolphus  Hornby."  The  manager  caused 
the  bill  to  be  presented  at  Smith,  Payne  and  Smith's,  and 
obtained  the  money  for  it,  which  he  entered  to  the  credit  of 
Adolphus  Hornby,  who  drew  out  substantially  the  whole  of 
it  in  two  or  three  days.  In  all  other  respects  the  two  cases 
were  similar  in  their  circumstances,  and  in  each  a  verdict 
was  directed  to  be  entered  for  the  plaintiffs. 

Nov.  9.  Sir  H.  James ^  Q.C.,  obtained  in  each  case  an 
order  nisi  for  a  new  trial  on  the  ground  of  the  improper  re- 
jection of  evidence  of  the  plaintiffs'  neglect  of  the  ordinary 
usage  of  merchants;  and  for  misdirection  in  directing  a 
verdict  to  be  entered  for  the  plaintiffs,  because  the  money 
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claimed  in  the  action  was  not  the  plaintiffs'  money,  and  the 
defendants  had  been  guilty  of  no  wrongful  conversion,  and 
had  received  no  money  to  the  use  of  the  plaintiffs ;  and 
that  the  plaintiffs  were  precluded  from  recovering  by  reason 
of  their  neglect  of  proper  precautions  in  the  custody  and 
dispatch  of  the  drafts. 

Feb.  25.  Day,  Q.C.,  Cohen^  Q.C.,  and  Finlay^  showed 
580]  cause :  ^Adolphe  Hecht,  the  person  who  is  supposed 
to  have  purloined  the  letters,  having  obtained  the  bills  by 
fraud,  and  the  money  having  been  received  by  the  defen- 
dants by  means  of  a  forged  indorsement,  the  property  in 
the  bills  never  passed  from  the  plaintiffs,  and  the  proceeds 
became  money  receive  by  the  defendants  to  their  use. 
Evidence  as  to  negligence  m  the  custody  and  transmission 
of  the  bills  was  clearly  inadmissible :  the  negligence  to 
charge  the  plaintiffs  must  be  negligence  in  the  immediate 
transaction,  and  in  the  performance  of  some  duty  to  the 
party  who  sets  up  the  negligence.  It  may  be  that,  if  Stew- 
art &  Co.  had  been  guilty  of  any  negligence.  Smith,  Payne 
&  Smith  would  have  had  an  answer  as  against  them ;  but 
there  was  no  negligence  here  (even  if  the  evidence  was  ad- 
missible) which  could  estop  Arnold  &  Co.  from  saying  that 
the  bills  remained  theirs,  and  that  they  were  entitled  to 
claim  the  proceeds ;  for,  negligence  to  create  an  estoppel 
must  be  such  as  to  amount  to  misrepresentation.  Tnere 
was  no  negligence  on  the  part  of  Arnold  &  Co.  which  can 
in  a  court  of  law  be  considered  as  the  proximate  cause  of 
the  loss  of  the  money. 

[The  following  cases  were  referred  to:  Ex  parte  Swan  C) ; 
Swan  V.  North  British  Australasian  Co.  (*) ;  Barik  qf  Ire- 
land V.  Evans*  s  Charities  in  Ireland  (") ;  Young  v.  Orote  (*), 
as  explained  by  Parke,  B.,  in  Robarts  v.  Tucker  (^\  and  by 
Williams,  J.,  in  Ex  parte  Swan  (') ;  Ingham  v.  Prim- 
rose (•) ;  Ogden  v.  Benas  (*) ;  HoUins  v.  Fowler  {') ;  Carr  v. 
London  aTid  North  Western  By.  Co.  (■) ;  Foley  v.  Hill  (*•) ; 
Johnston^ s  Casei^).] 

Feb.  28.  Sir  Henry  James^  Q.C.,  Benjamin^  Q.C.,  and 
R.  T.  Reidy  for  the  Cheque  Bank,  in  support  of  the  order : 
There  was  abundant  evidence  that  the  plaintiffs  had  been 
guilty  of  negligence  in  the  custody  and  transmission  of  th6 

(«)  1  C.  B.  (N,S.),  400 ;  80  L.  J.  (C.P.),        (•)  1  C.  B.  (N.S.),  82;    28  L.  J.  (CJP.), 

lis.  294. 

(»)  2  H.  A  C,  175,  181 ;  82  L.  J.  (Ex.),        C)  Law  Rep.,  9  C.  P.,  518. 

278.  294.  («)  Law  Rep..  7  H.  L.,  757. 

(»)  5  H.  L.  a.  889.  (»)  Law  Rep.,  10  C.  P.,  807. 

(*)  4  Bing..  258.  ('•)  2  H.  L.  C,  28. 

0)  16  Q.  B.,  579.  (•>)  Law  Rep.,  6  Ch.,  212. 
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drafts ;  and  the  effect  of  that  evidence  was  for  the  jury,  and 
ought  not  to  have  been  withdrawn  from  them.  The  evi- 
dence of  negligence  was  substantially  this :  It  was  known 
to  every  clerk  mthe  plaintiffs'  oflBce  that  the  ^letters  [581 
containing  these  dmits  were  placed  for  transmission  in  a 
letter-box  to  which  all  of  them  had  access,  and  yet  no  in- 
quiry was  made  as  to  whether,  or  by  whom,  or  when  they 
had  been  posted ;  and,  although  Adolphe  Hecht  absconded 
under  such  suspicious  circumstances  on  the  26th  of  August 
and  his  brother  Jacob  a  few  days  later,  no  inquiry  seems  to 
have  been  made  after  them,  nor  was  any  attempt  made  to 
stop  the  negotiation  of  the  drafts  until  the  6th  of  October, 
ten  or  twelve  mails  having  left  New  York  in  the  interim. 
The  Celtic,  by  which  the  letters  containing  the  drafts  were 
intended  to  go,  left  New  York  on  the  .21st  of  August.  A 
vessel  called  the  Bothnia,  which  sailed  from  New  York  on 
the  same  day  on  which  xidolphe  Hecht  absconded,  arrived 
in  London  on  the  6th  of  September ;  and  the  drafts  were  not 
presented  at  Smith,  Payne  &  Smith's  unljil  the  10th  and 
11th.  Arnold  &  Co.  wrote  to  Williams  &  Co.  on  the  26th 
of  August  a  letter  which  probably  came  over  by  the  Bothnia, 
but  in  which  no  reference  is  made  to  their  having  transmit- 
ted them  the  draft  for  £1,000  on  the  21st.  Thus,  every  op- 
portunity was  given  for  the  perpetration  of  the  theft,  the 
escape  of  the  felon,  and  the  obtaining  payment  of  the  stolen 
drafts. 

[Lord  Colebidge,  C.J. :  It  would  have  been  for  the  jury, 
no  doubt,  if  there  was  any  negligence  on  the  part  of  the 
plaintiffs  which  conduced  to  the  fraud  :  but  I  was  of  opin- 
ion that  there  was  none.  A  man  may  be  more  careless  with 
regard  to  the  custody  of  a  thing  that  can  be  made  available 
only  by  means  of  a  forgery  than  if  by  mere  larceny.  ] 

That  seems  a  startling  and  novel  doctrine.  Evidence, 
moreover,  was  tendered  to  show  that  it  is  usual  among  mer- 
chants where  bills  to  large  amounts  are  transmitted  by  post, 
to  forward  a  separate  letter  of  advice  by  the  same  or  another 
mail.  Surely  that  was  fit  for  the  consideration  of  the  jury. 
It  is  not  contended  that  negligence  in  the  owner  of  a  chattel 
prevents  him  from  following  it  if  stolen :  but  it  is  submitted 
that  the  rule  is  different  in  relation  to  negotiable  instru- 
ments, which  are  intended  to  pass  by  written  transfer,  and 
are  created  for  the  purpose  of  passing  from  hand  to  hand. 
Whenever  one  of  tne  two  innocent  persons  is  to  suffer  for 
the  fraud  of  a  third,  the  loss  must  fall  upon  him  whose  neg- 
ligence has  given  the  opportunity  for  the  commission  of 
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582]  the  fraud  :  Halifax  *  Union  (Otiardians)  v.  Wheel- 
wright (').  The  same  doctrine  is  laid  down  in  Lickbarrow 
V.  Mason  (*),  and  by  several  of  the  judges  in  Swan  v.  North 
British  Australasian  Co.  ("). 

Thesigery  Q.C.,  and  F.  M.  White  were  with  Sir  Henry 
James^  Q.  C.,  in  Arnold  v.  City  Bank, 

Lord  Coleridge,  C.J.:  We  entertain  no  doubt  in  this 
case ;  but,  as  it  involves  a  question  of  considerable  import- 
ance, we  propose  to  defer  our  ju^ment  until  a  future  day. 

Cur.  adv.  vult. 

April  28.  The  judgment  of  the  court  (Lord  Coleridge, 
C. J.,  and  Archibald  and  Lindley,  JJ.),  which  applied  to 
both  cases,  was  delivered  by 

Lord  Coleridge,  C.J. :  In  this  case  the  action  is  brought 
by  the  plaintiffs  claiming,  as  the  owners  of  a  draft  for 
£1,000,  to  recover  the  proceeds  from  the  defendants,  on  the 
ground  that  they  were  received  under  circumstances  which 
make  such  receipt  a  receipt  to  the  use  of  the  plaintiffs. 

The  facts,  as  the^  appeared  before  me  at  the  trial,  were  as 
follows :  The  plamtifl^,  merchants  at  New  York,  desiring 
to  transmit  £1,000  in  payment  to  their  correspondents, 
Messrs.  E.  G.  Williams  &  Co.,  of  Bradford,  England,  pur- 
chased of  Stewart  &  Co.,  in  New  York,  the  draft  in  ques- 
tion, which  was  dated  the  21st  of  August,  1874,  and  drawn 
by  Stewart  &  Co.  on  Smith,  Payne  &  Co.,  bankers  in  Lon- 
don, for  £1,000,  payable  to  the  order  of  D.  H.  Arnold  &  Co., 
on  demand.  The  plaintiffs  havine  thus  obtained  the  draft, 
a  special  indorsement  to  Messrs.  Williams  &Co.  was  written 
upon  it,  and  it  was  inclosed  by  the  plaintiffs  in  a  letter  to 
Messrs.  Williams  &  Co.  for  the  purpose  of  transmission. 
The  letter  was  then  placed,  with  others,  at  the  office  of  the 
plaintiffs,  in  a  box,  on  the  outside  of  which  were  painted 
the  words  "  Letter  Box,"  and  which  was  the  place  in  which 
letters  for  the  post  were  usually  deposited.  The  envelope 
was  addressed  to  Messrs.  E.  G.  Williams  &  Co.,  Bradford, 
and  had  the  name  Celtic  written  on  it,  that  being  the  name 
of  the  steamer  sailing  the  next  day,  by  which  the  mail 
was  sent. 

683]  *The  duty  of  taking  letters  from  the  box  in  ques- 
tion and  conveying  them  to  the  post  was  performed  by  one 
of  two  clerks  in  the  office  of  the  plaintiffs,  named  Adolphe 
Hecht  and  Jacob  Hecht,  whichever  happened  to  be  disen- 
gaged. The  letter  in  which  the  draft  was  inclosed  was  in 
the  following  terms : 

(»)  Law  Rep..  10  Ex.,  188.  (»)  2  H.  4  C,  175,  181 ;  82  L.  J.  (Ex.), 

(•)  2  T.  R.,  71.  273. 
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"New  York,  August  21st,  1874. 

*' Messrs.  E.  G.  Williams  &  Co.,  Bradford. 

"Dear  Sirs,— We  hand  you  herewith  No.  2,132,  first  bill 
of  exchange,  payable  on  demand,  on  Messrs.  Smith,  Payne 
&  Smith,  London,  for  £1,000,  which  please  pass  to  our 
credit  under  advice.  Why  don't  you  make  us  a  good  ship- 
ment of  No.  316  Italians  ?    We  are  entirely  out. 

(Signed)     "  W.  H.  Arnold  &  Co." 

Instead,  however,  of  the  letter  having  gone  through  the 
post  to  Messrs.  Williams  &  Co.,  it  was  abstracted  by  some 
person  who  had  means  of  access  to  it,  and  the  draft  was 
stolen :  but  these  facts  did  not  become  known  to  the  plain- 
tiffs until  after  payment  of  the  draft  had  been  obtained  by 
the  defendants. 

It  further  appeared  that  Adolphe  Hecht  had  left  the  em- 
ploy of  the  plaintiffs  on  the  26th  of  August,  without  assi^- 
mg  any  reason,  and  with  some  portion  of  his  wages  unpaid. 

On  the  10th  of  September,  1874,  a  Mrs.  Chandler  called  at 
the  defendants'  bank  with  the  draft  in  question.  It  then 
bore  on  it  a  forged  special  indorsement  by  Messrs.  E.  G. 
Williams  &  Co.  to  **D.  H.  Chandler,  or  order,"  and  a  blank 
indorsement  by  ''D.  H.  Chj^ndler."  Mrs.  Chandler  came 
to  the  defendants  without  introduction.  She  was  a  middle 
aged  lady  of  respectable  appearance,  and  said  she  was  from 
America.  She  inquired  as  to  the  manner  in  which  the  de- 
fendants conducted  their  business,  and  asked  if  the  defen- 
dants would  receive  the  draft.  She  was  answered  that  they 
would,  but  that  it  must  first  be  realized  before  they  could 
give  an  equivalent  in  checks.  She  stated  that  she  did  not 
wish  to  go  to  the  city  that  .day,  and  inquired  whether  the 
defendants  had  any  one  they  could  send,  as  it  was  a  draft 
payable  to  bearer.  The  defendants  informed  her  that  they 
had  messengers  going  continually  to  the  city,  and  would 
send  for  her,  and  then  took  the  draft;  and,  after  stamping 
it  with  the  name  *of  the  Cheque  Bank,  sent  it  to  [o8i 
Smith,  Payne  &  Co.,  and  received  the  amount. 

The  bank  on  receiving  the  money  opened  an  account  with 
Mrs.  Chandler,  crediting  her  with  £1,000,  and  Mrs.  Chand- 
ler received  check  books,  by  means  of  which  she  drew  out 
the  whole  amount  with  the  exception  of  £106. 

Evidence  was  tendered  by  the  defendants,  which  was  re- 
jected, of  an  usual  or  almost  invariable  practice  of  sending, 
besides  the  letter  containing  the  draft,  a  letter  of  advice  by 
the  same  or  another  ship,  for  the  purpose  of  showing  that 
the  plaintiffs  had  by  negligence  afforded  facilities  for  the 
fraua  which  had  been  practised ;  and,  in  the  result,  a  ver- 
18  ExG.  Rep.  27 
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diet  was  directed  for  the  plaintiffs  for  the  amount  of  the 
draft  and  interest 

On  the  9th  of  November  last,  an  order  nisi  was  obtained 
by  Sir  Henry  James  to  set  aside  the  verdict,  and  for  a  new 
trial,  on  the  ground  of  the  rejection  of  evidence  of  the  plain- 
tiffs^ negligence  of  the  ordinary  usage  of  merchants,  and  in 
directing  a  verdict  to  be  entered  for  the  plaintiffs  because 
the  money  claimed  in  the  action  was  not  tne  plaintiffs^  and 
the  defendants  had  been  guilty  of  no  act  of  conversion,  and 
had  received  no  money  to  the  u^e  of  the  plaintiffs  ;  and  that 
the  plaintiffs  were  precluded  from  recovering,  by  neglect  of 
proper  precautions,  in  the  custody  and  dispatch  of  the 
draft. 

Against  this  order  cause  was  shown  on  the  25th  and  28th 
of  February  last.  The  questions  raised  were  mainly  these, — 
1,  whether,  under  the  circumstances,  the  money  received 
by  the  defendants  in  payment  of  the  draft  was  received  to 
the  use  of  the  plaintiffs, — 2,  whether  there  was  any  evidence 
of  negligence  oy  which  the  plaintiffs  were  estopped  from 
setting  up  aeainst  the  defendants  their  title  to  the  draft, — 
3,  whether  the  evidence  rejected  was  admissible  for  the  pur- 
pose of  showing  such  negligenpe. 

As  regards  the  first  (question,  it  is  clear  that  the  property 
in  the  draft  had  never  m  fact  passed  out  of  the  plaintiffs; 
for,  indorsement  consists  not  merely  of  the  written  indorse- 
ment on  the  draft,  but  there  must  also  be  a  delivery  with 
intention  to  transfer  the  property :  Marston  v.  Auen  (*). 
685]  In  this  case  there  was  no  ^delivery  of  the  draft  to 
the  indorsee,  and  therefore,  unless  the  plaintiffs  are  es- 
topped from  setting  up  as  against  the  deiendants  the  for- 
ger^ of  the  indorsement  of  Williams  &  Co.,  the  bill  remained 
their  property  when  it  reached  the  hands  of  the  defendants, 
and  tney  are  entitled  to  the  draft,  for,  the  statnte  16  &  17 
Vict.  0.  69,  s.  19,  only  protects  Messrs.  Smith,  Payne  &  Co., 
the  drawees  {Ogden  v.  Benas  Q),  from  the  consequences  of 
paying  the  draft  on  a  forged  indorsement,  and  affords  no 
protection  to  the  defendants. 

But  it  was  argued  that  the  money  received  by  the  defen- 
dants could  not  be  regarded  as  money  received  to  the  use  of 
the  plaintiffs,  because  the  defendants  had  been  guilty  of 
nothing  like  a  conversion,  but  had  acted  as  a  mere  conduit 
to  receive  and  hand  over  the  amount  of  the  draft  to  their 
customer,  Mrs.  Chandler. 

In  the  case  of  goods,  if  a  man  takes  and  sells  them  when 
he  has  no  right,  the  owners  may  waive  the  tort  and  recover 

(»)  8  M.  A  W.,  iH.  P)  Law  Rep.,  9  C.  P,.  618. 
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the  proceeds  ia  an  action  for  money  had  and  received : 
Lamine  v.  Dorr  ell  (') ;  Neate  v.  Harding  (*) ;  and  see  Hol- 
lins  v.  Fowler  (") :  and  equally,  as  was  admitted  by  the  de- 
fendants, if  a  person  wrongfully  convert  a  bill  of  exchange 
and  receive  the  amount,  the  owner  of  the  bill  may  either  sue 
in  tort  or  may  waive  the  tort  and  recover  the  money  as  re- 
ceived to  his  use. 

The  question  here  is,  whether  what  was  done  by  the  de- 
fendants amounted  to  a  conversion  of  the  bill :  and  we  are 
of  opinion  that  it  did.  Payment  of  the  draft  was  actually 
obtained  by  the  defendants  from  Smith,  Payne  &  Smith ; 
and  the  next  step  in  dealing  with  the  money  was  not  simply 
to  hand  it  over  to  Mrs.  Chandler,  but  to  retain  it  and  open 
an  account  with  her,  the  effect  of  which  was  to  appropnate 
it  to  their  own  use  as  a  loan  from  Mrs.  Chandler :  see  Pott  v. 
Clegg  (^).  Under  these  circumstances,  there  was  nothing  in 
the  transaction  at  all  analogous  to  a  mere  packing  by  a 

E acker,  or  carriage  by  a  carrier,  of  goods  intrusted  to  them 
y  a  person  having  no  title :  Oreenway  v.  Fisher  (') ;  and 
Bee  Hardman  v.  Booth  (*) :  nor  is  the  employment  of  banker 
a  public  employment  which  he  is  in  any  way  bound  to 
exercise.  The  defendants  *were  at  liberty  to  take  [586 
the  bill  or  •  not  as  they  chose.  They  took  it,  and  received 
the  amount.  The  evidence  also  was  that  the  defendants 
made  use  of  their  customers'  money  by  lending  it  at  inter- 
est ;  so  that,  although  no  interest  or  commission  was  charged 
on  the  account,  they  nevertheless  derived  benefif  from  the 
transaction. 

We  are  of  opinion,  therefore,  as  the  property  in  the  bill 
remained  in  the  plaintiffs,  that  the  money  was  received  by 
the  defendants,  under  a  mistake,  it  is  true,  but  tortiously  as 
against  the  plaintiffs,  and  that,  subject  to  the  question 
whether  the  plaintiffs  have  by  their  conduct  disentitled 
themselves  to  sue,  they  may  waive  the  tort  and  recover  the 
proceeds  as  money  received  to  their  use. 

On  the  second  and  third  points  it  was  contended  by  the 
defendants  that  there  was  evidence  of  negligence  in  the 
custody  and  transmission  of  the  draft  by  the  plaintiffs, 
which  afforded  facilities  for  the  forgery  and  fraud  oy  which 
the  defendants  were  induced  to  receive  it,  and  that  the  evi- 
dence which  was  rejected  would  have  shown  an  almost  in- 
variable custom  for  merchants  in  America  remitting  bills  to 

(»)  Ld  Raym.,  1216.  (*)  16  M.  A  W.,  821. 

(*)  6  Ex.,  849.  (»)  1  C.  *  P.  190. 

(«)  Law  Itep.,  *J  a  L.,  767;  44  L.  J.        (•)  1  H.  A  C,  808;   82  L.  J.  (Ex.), 
(Q.B.),  169.  105. 
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correspondents  in  England  to  send  another  independent 
letter  of  advice  either  by  the  same  or  a  subsequent  mail, 
and  that  there  were  opportunities  of  sending  such  a  letter 
by  other  vessels  leaving  on  the  same  day  as  the  Celtic,  or  on 
subsequent  days,  whicn  would  have  arrived  in  time  to  have 
enabled  Messrs.  Williams  &  Co.,  in  the  eveht  of  their  not 
having  received  the  draft  in  due  course,  to  have  communi- 
cated with  Smith,  Payne  &  Smith,  either  by  letter  or  tele- 
gram, to  have  stopped  payment. 

We  are  of  opinion,  however,  that  there  was  no  evidence  of 
negligence  which  could  operate  by  way  of  estoppel  to  the 
plaintiflEs,  and  also  that  the  evidence  rejected  was  properly 
excluded,  on  the  ground  that  it  would  not,  if  admitted,  have 
amounted  to  any  defence. 

Reliance  was  placed  by  the  defendants  on  the  case  of 
Young  v.  Orote  (').  That  case,  no  doubt,  must  be  considered 
as  well  decided  :  but  various  opinions  have  been  expressed 
as  to  the  real  ^ound  of  the  decision.  In  the  judgment  of 
587]  Parke,  B.,  in  Roharts  v.  *TuLclcer  (•),  it  was  put  on 
the  ground  that  the  customer  had  by  signing  a  checK  given 
authority  to  any  one  in  whose  handLs  it  was  to  fill  it  up  in 
whatever  way  the  blank  permitted.  But  we  have  only  to 
look  at  the  case  itself  to  see  that  it  really  proceeded  on  the 
authority  of  the  extract  from  Pothier  cited  in  the  judgment 
of  Best,  C.  J.,  which  makes  the  inability  to  recover  depend 
upon  the  fault  of  the  drawer  of  the  check  in  the  mode  of 
drawing  it,  and  is  entirely  consistent  with  the  rule  laid  down 
and  explained  on  fuller  consideration  in  subsequent  cases, 
viz.,  that  negligence,  in  order  to  estop,  must  be  negligence  in 
the  transaction  itself:  see  per  Blackburn,  J.,  in  Swan  v. 
North  British  Australasian  Co.  (").  Indeed,  in  a  later 
case, -BanA:  of  Ireland  v.  JSoans's  Caarities  (*),  this  is  stated 
bv  Parke,  B.,  himself  to  be  the  true  ground  of  decision. 
He  says  :  ^^In  that  case  it  was  held  to  have  been  the  fault 
of  the  drawer  of  the  check  that  he  misled  the  banker  on 
whom  it  was  drawn  by  want  of  proper  caution  in  the  mode 
of  drawing  the  check,  which  admitted  of  easy  interpolation, 
and  consequently  that  the  drawer  having  thus  caused  the 
banker  to  pay  the  forged  check  by  his  own  neglect  in  the 
mode  of  drawing  the  check  itself,  could  not  complain  of  that 
payment." 

The  rule  which  is  expressed  by  Ashhurst,  J.,  in  LicJchar- 
row  V.  Mason  (*), — "  We  may  lay  it  down  as  a  broad  gen- 

(»)  4  Binff.,  264.  (<)  6  H.  L.  C,  889. 

(•)  16  Q.  B.,  660.  (*)  2  T.  R,  70. 

(»)  ?  H.  4  C,  181 ;  82  L.  J.  (Ex.),  27 Y. 
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eral  principle,  that,  whenever  one  of  two  innocent  parties 
must  suffer  by  the  act  of  a  third  person,*  he  who  has  enabled 
such  pei-son  to  occasion  the  loss  must  sustain  it," — was, 
though  not  expressly  referred  to,  observed  and  acted  on  in 
Yauny  v.  Orote{^)\  and  it  has  received  illustration  and 
explanation  in  subsequent  cases  on  the  subject  which  show 
that  the  words  '* enabling  a  person  to  occasion  the  loss" 
must  be  understood  to  mean,  by  some  act,  conduct,  or 
default  in  the  very  transaction  in  question :  see  FrecTnan  v. 
Cooke  O. 

The  correct  rule  seems  to  us  to  be  that  which  is  thus 
stated  by  Blackburn,  J.,  in  his  judgment  in  Swan  v.  North 
British  Australasian  Co.  ("),  where,  referring  to  the  judg- 
ment of  Wilde,  B.,  below,  *he  says,  *'  that  he  omits  [5o8 
to  qualify  the  rule  (he  had  stated)  by  saying  that  the  neg- 
lect must  be  in  the  transaction  itself  and  be  the  proximate 
cause  of  leading  the  party  into  that  mistake ;  and  also  must 
be  the  neglect  of  some  duty  that  is  owing  to  the  person  led 
into  that  belief,  pr,  what  comes  to  the  same  thing,  to  the 
general  public,  of  whom  that  person  is  one,  and  not  merely 
neglect  of  what  would  be  prudent  in  respect  to  the  party 
himself,  or  even  of  some  duty  owing  to  third  persons  with 
whom  those  seeking  to  set  up  the  estoppel  are  not  privy." 
Young  v.  Orote(^\  when  correctly  understood,  is  in  entire 
accordance  with  the  rule  thus  expressed.  So  is  Ingham  v. 
Primrose  {*)j  also  cited  to  us,  in  which  the  negligence  was 
in  the  destruction  of  a  draft  afterwards  put  together  and 
fraudulently  presented ;  while,  in  the  case  of  BanJc  of 
Ireland  v,  Evanses  Charities  (*),  it  was  expressly  held  both 
that  the  negligence  in  order  to  operate  as  an  estoppel  must 
be  negligence  **  in  or  immediately  connected  with  the  transfer 
itself,  and  further  that  it  must  also  be  ^Hhe  proximate 
cause  of  the  loss."  We  may  also  refer  to  the  judgment  of 
Williams,  J.,  in  Ex  parte  Swan  C),  as  showing  the  dis- 
tinction between  Young  v.  Orote  (*)  and  those  cases  in  which 
the  neglect,  if  any,  was  collateral  to  the  transaction. 

Let  us  inquire,  then,  how  far  there  was  in  this  case  any 
actual  proof  of  such  neglect,  or  of  any  breach  of  duty  to 
the  defendants  as  members  of  the  geneltil  public. 

No  authority  whatever  was  cited  to  us  for  the  contention 
that  negligence  in  the  custody  of  the  draft  will  disentitle 
the  owner  of  it  to  recover  it  or  its  proceeds  from  a  person 
who  has  wrongfully  obtained  possession  of  it.     Here,  there 

(•)  4  Bing.,  254.  (»)  7  C.  B.  (N.S.),  82;  28  L.  J.  (C.P.),  294. 

(«)  2  Ex.,  654;  18  L.  J.  (Ex.),  117.  (•)  5  H.  L.  C,  389. 

(»)  2  H.  &  C,  181;  82  L.J.  (Ex.),  277.  (')  7C.B„(N.S.),400;  80  L.  J.  (C. P.),  118. 
{*)  4  Bing.,  253. 
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was  nothing  in  the  draft  or  the  indorsement  with  which  the 

{)laintiff  had  anything  to  do,  calculated  in  any  way  to  mis- 
ead  the  defendants.  It  was  regularly  indorsed,  and  was 
then  inclosed  in  a  letter  to  the  plaintiflfs'  correspondents, 
to  be  sent  through  the  post.  There  could  be  no  negli- 
gence in  reiving  on  the  honesty  of  their  servants  in  the  dis- 
charge of  their  ordinary  duty,  that  of  conveying  letters  to 
the  post ;  nor  can  there  be  any  duty  to  the  general  public 
589]  to  *exercise  the  same  care  in  transmission  of  the  draft 
as  if  any  or  every  servant  employed  were  a  notorious  thief. 
It  may  be  said  here,  as  in  the  case  of  Bank  of  Ireland  v. 
Evans's  Charities {\  merely  substituting  for  the  ''custody 
of  the  seal,"  "the  posting  of  the  letter,  and  for  "the  act 
of  transfer,"  "the  receipt  of  the  draft  by  the  defendants," 
"If  there  was  negligence  in  the  custody  of  the  seal,  it  was 
very  remotely  connected  with  the  act  of  transfer.  The 
transfer  was  not  the  necessary,  or  ordinary,  or  likely  result 
of  that  negligence.  It  never  could  have  been  but  for  the 
occurrence  of  a  very  extraordinary  event,  that  persons 
should  be  found  either  so  dishonest  or  so  careless  as  to  tes- 
tify on  the  face  of  the  instrument  that  they  had  seen  the 
seal  duly  affixed."  And  in  that  case  it  is  asked,  "If  such 
negligence  could  disentitle  the  plaintiffs,  to  what  extent  is 
it  to  go  t  If  a  man  should  lose  nis  check  book,  or  neglect 
to  lock  the  desk  in  which  it  is  kept,  and  a  servant  or  a 
stranger  should  take  it  up,  it  is  impossible  to  contend  that 
a  bauKer  paying  his  forged  check  would  be  entitled  to  charge 
his  customers  with  that  payment." 

The  cases  thus  put  are  quite  as  strong  or  stronger  cases 
than  the  present,  both  as  to  negligence  and  as  to  its  con- 
nection with  the  subsequent  fraud ;  for  here  the  fraud  could 
not  have  been  committed  without  a  larceny  of  the  letter  and 
a  forgery  of  the  indorsement.  We  are  of  opinion,  there- 
fore, that  there  was  no  neglect  proved  sufficient  to  dis- 
entitle the  plaintiff  from  relying  on  the  forgery  of  the  in- 
dorsement. 

It  remains  to  be  considered  whether  the  evidence  ten- 
dered was  properly  rejected.  All  that  it  proposed  to  prove 
was,  that  it  was  an  almost  invariable  custom -on  the  part  of 
merchants  remitting  from  America,  to  send  a  duplicate 
letter  of  advice  either  by  the  same  or  another  subsequent 
vessel, — a  step  which  though  prudent  as  regards  the  sender, 
and  which  might  or  might  not  have  led  to  communications 
which  would  have  stopped  payment  of  the  bill  and  pre- 
vented the  proceeds  being  received  by  the  defendants,  was 

(»)  5  H.  L.  C,  889. 
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entirely  collateral  to  the  transmission  of  the  draft,  and 
which  it  certainly  was  no  part  of  the  duty  of  the  plaintiffs 
either  to  Messrs.  Williams  &  Co.  or  to  the  general  public 
to  have  sent.  If  it  were  the  duty  of  the  plaintiffs  to  guard 
against  larceny  and  *forgery  in  that  way,  it  is  im-  [590 
possible  to  say  where,  as  observed  by  Parke,  B.,  in  Sank 
of  Ireland  V.  Eoans^s  Charities  {^\  on  that  principle,  it  is 
to  stop.  The  post  office  is  a  recognized  means  of  transmit- 
ting letters  with  their  contents  (not  being  actual  money^, 
in  the  regularity  of  which  full  confidence  may  be  placed. 
But,  if  there  be  such  a  duty  in  this  case,  the  breach  of  which 
would  amount  to  a  neglect  of  proper  precaution,  and  dis- 
entitle the  plaintiff  to  sue,  it  would  equallv  be  negligent  on 
the  part  pf  every  sender  of  a  check  for  a  large  amount  not 
to  send  a  separate  letter  of  advice  with  it,  which  would 
entail  upon  the  senders  of  checks  new  and  unheard  of  re- 
sponsibuities.  Besides,  this  duty  would  be  collateral  to  the 
indorsing  and  forwarding  of  the  draft,  and  the  omission  of 
it  could  in  no  sense  be  considered  as  the  proximate  cause 
of  the  larceny  and  forgery  which  have  occurred ;  and  no 
authority  has  been  cited  to  us  to  the  effect  that  any  such 
failure  of  a  precaution  merely  collateral  could  in  any  way 
affect  the  title  of  a  plaintiff  to  sue. 

We  are  of  opinion,  therefore,  that  the  evidence  tendered 
was  rightly  re;  ected ;  and  for  these  reasons  we  think  that 
the  order  should  be  discharged,  and  with  costs. 

Order  discharged. 

Solicitors  for  plaintiffs:  Fields  Roscoe^  Osbaldeston  A 
Co.^  for  Taylor  &  Co.,  Bradford. 

Solicitors  for  Cheque  Bank :  Nash^  Field  &  Mathews. 

Solicitors  for  City  Bank:  Linklater^  Ho^kwood^  Addi- 
son &  Brown. 

(»)  5  H.  L.  C,  889. 

See  1  Abb.  N.  Y.  Dig.,  588-0,  g§  884-  forged  :    Held,  on  demurrer,  that  the 

901 ;  2  U.  S.  Dig.,  First  Series,  727  et  plea  showed  a  good  defence ;  for  if  the 

uq.;  1  Fisher's  Dig.i  1296  et  teq.;  Id.,  check  was  forged  the  detention  was 

1179;  5  Fisher's  Dig.,  9258;  Edwards  rightful^  and  if  genuine,  defendants 

on  Prom.  Notes  (1st  ed.),  1^-192,  289-  lost  control  over  it  by  no  wrongful  act, 

291 ;  Bobbett «.  Pinkett,  p<^,  p.  868.  and  the  plaintiif  s  remedy  was  against 

Detinue  for  a  check.     Plea  that  de-  the  bank :   Browne  v.  Livingstone,  21 

fendants  received  the  check  from  the  Upper  Can.  Q.  B. ,  438. 

plaintiff  to  present  and  collect  it  from  The  drawer  is  bound  to  know  the 

the  bank  on  which  it  was  drawn  ;  that  signature  of  the  drawee  but  not  of  the 

they  did  present  it,  but  payment  was  payee:  Canal  Bank  9.  Bank  of  Albany, 

refused  by  the  bank  pianager,  who  re-  1  Hill,  287  ;   Holt  9.  Ross,  54  N.  Y., 

tains  and  keeps  the  same,  alleging  that  472. 

the  names  of  the  drawers  thereto  are  Bankers  are  presumed  and  bound  to 
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know  the  signatares  of  their  customers,  The  drawee  of  a  bank  check  is  pre- 

and  they  pay  checks  purporting  to  be  sumed  to  know  the  signature  of  the 

drawn  by  them  at  their  peril  ;  so  held,  drawer,  and  if  the  drawee  pays  a  forged 

as  to  checks  forged  by  the  depositor's  check  to  the  holder,  he  will  not  be  en- 

confidential  clerk  :  Weisser  v.  Denison,  titled  to  recover  back  the  money  so 

10  N.  Y.,  68;  National  Park,  etc.,  v.  paid,  where   there  has  been  no  fraud 

Fourth,  etc.,  46  N.  Y.,  77,  reversing  7  practised    upon    him.     This    doctrine 

Abb.  Pr.,   N.S.,   120,   55    Barb.,   87;  proceeds  on  the  ground  that  the  loss 

Bank  of  Commerce  v.  Union,   etc. ,  3  has  arisen  through  some  neglect  or  de- 

N.  Y.,  230  ;   National,  etc.,  v.  Grocers,  fault,  and  the  presumption  being  that 

etc.,  2  Daly,  289;   Ellis  v.  Ohio  Life,  the  drawee  knows  the  handwriting  of 

etc.,  1  Handy,  97,  affirmed,  119  ;  God-  the  drawer,  if  he  pays  a  forged  check, 

dard  v.  Merchants'  Bank,  4  N.  Y.,  147  ;  it  is  presumed  to  be  through  some  care- 

Bogers  v.  Ware,  2  Neb.,  58.  lessness  on  his  part,  and  the  law  im- 

Though  this  only  applies  to  the  Big-  poses  the  loss  on  him. 

nature  of  the  bill  and  not  to  the  body  The  drawee,  or  payor,  of  a  forged 

of  the  bill :  Bank  Commerce  v.  Union,  bank  check  can  recover  back  the  amount 

etc.,  8  N.  Y.,  230  ;  Morgan  v.  Bank,  11  paid  by  him  on  it,  when  the  holder,  or 

N.    Y.,  404;    Security  Bank  «.   Nat.  payee,  is  himself  at  fault,' or  has  been 

Bank,  67  N.  Y.,  458.  guilty  of  fraudulent  practices  which 

A  certificate  of  deposit  payable  to  the  may  have  thrown  the  drawee  off  his 

order  of  thiB  depositor  on  the  return  of  guard.     Where  the  holder  of  a  forged 

the  certificate  was  issued  by  bank  A.  check,  which  he  had  received  and  ]»id 

to  T.  D.,  who  could  not  write.     The  for  without   knowing   that  it  was  a 

bank  took  his  mark  on  its  signature  forgery,  after  acquiring  knowledge  of 

book,  and  wrote  a  description  of  him  facts  calculated  to  arouse  suspicion  that 

opposite.     Shortly  afterward  the  cer-  it  was  such,  presented  it  at  the  bank  on 

tificate  was  stolen  from  T.  D.,  and  pre-  which  it  was  drawn,   and  demanded 

sented  to  htaik  B.  bv  a  stranger  who  payment,  without  disclosing  such  facts, 

gave  his  name  as  T.  D. ,  and  said  he  and  was  told  by  the  teller  of  the  bank 

could  not  write.     Thereupon  the  cash-  that  he  did  not  certainly  know  the  sig- 

ier  of  bank  B.  indorsed  the  certificate  nature  to  the  check,  and  would  only  pay 

to  his  own  order  with  the  name  of  T.  it  on  condition  that  the  holder  would 

D.,   to  which  the  stranger  made  his-  indorse  it,  and  thereupon  the  holder 

mark,   and    an  employee  of   bank  B.  did  indorse  it,  and  receive  the  money 

added  his    signature    as  "  witness   to  thereon,  and  the  bank,  within  a  few 

mark."    The  casliier  then  indorsed  the  hours,  discovered  the  forgery,  and  de- 

certificate  and  sent  it,  through  a  cor-  manded  that  the  money  be  refunded  ;  it 

respondent  to  bank  A.,  which  there-  was  held,  that  the  drawee  could    re- 

upon  paid  it,  and  the  money  was  handed  cover  the  money  thus  paid, 

over  to  the  stranger.     Thereafter  the  An  estoppel  arising  out  of   a  pre- 

real  T.  D.  appeared  at  bank  A.,  and  on  sumption,  in  pursuance  of  legal  obliga- 

discovery  of  the  forgery  bank  A.  paid  tion,  as  understood  in  commercial  law, 

him    the    amount    and    brought    suit  concerns  conscience  and  equity,  and  the 

against  bank  B.  to  recover  the  payment  party  who  would  avail  of  it  must  him- 

on  the  foi^ged  indorsement :  Held,  that  self  have  acted  in  good  faith  toward 

bank  A.  had  a  right  to  rely  on  the  iden-  the  party  on  whose  conduct  he  relies,  or 

tification  of  T.    D.  by  bank  B.,   and  it  will  constitute  no  banto  the  assertion 

could  recover :    State,  etc. ,  v.  Freed-  of  the  truth, 

men's,  etc.,  2  Dillon,  11.  'Where  the  holder  of  a  forged  check 

This  case  turned  on  the  fact  that  the  presented  it  to  the  drawee  and  received 
payee  named  in  the  certificate  could  not  payment  on  it,  and  withheld  knowledge 
write,  and  that  bank  B.  liad  assumed  to  which  he  then  possessed  of  facts  which 
identify,  and  through  its  agent  certify  rendered  it  morally  certain  that  the 
to  the  identity  of  the  person  who  by  check  was  a  forgery,  he  is  not  in  a  po- 
mark  had  indorsed  the  certificate.  The  sition  to  set  up  in  a  suit  brought  to  re- 
rule  would  have  been  otherwise  had  the  cover  back  the  money,  that  the  drawee 
payee  been  able  to  write :  Stout  v,  was  obliged  to  know  the  signature  of 
^uvist,  39  Missouri,  277.  his   own    depositors,  and   that  he  is 
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estopped  to  say  that  he  was  mistaken  :  O.  &  Co.  the  certificate  was  examined 

First  National,  etc.,  «.  Bicker,  71  Ills.,  by  their  cashier,  who  passed  it  to  the 

439.  book-keeper  with  other  paper.    After 

The  rule  that  the  maker  of  a  noto  is  the  close  of  banking  hours  the  forgery 
bound  to  know  his  own  signature  does  was  discovered,  and  O.  &  Co.  imme- 
not  apply  to  the  executor  or  administra-  diately  notified  plaintiffs,  and  also  tele- 
tor  of  the  maker.  If  the  executor  or  graphed  to  plaintiff's  principal  from 
administrator  pay  a  forged  noto  of  the  whom  they  had  received  the  certificate 
deceased,  he  may  recover  back  the  for  collection.  Plaintiffs  received  the 
money  paid  :  Wilson  «.  Alexander,  4  notice  prior  to  the  acknowledgment  by 
Ills.,  382.  them  of  the  receipt  of  the  certificate. 

Where  a  bank  paid  a  cheek  on  the  On  the  next  day  O.  A  Co.  returned  the 
forged  signature  of  one  of  its  depoe-  certificate  to  defendant  and  were  cred- 
itors, returned  it  to  the  clearing  house  ited  back  the  amount.  In  an  action  to 
where  it  was  chaiged  to  the  bank  recover  the  amount  of  the  certificate, 
which  sent  it  for  collection  and  credited  held  that  the  payment  by  O.  Ik  Co.,  under 
it  to  the  bank  so  paying,  held  the  pay-  the  circumstances,  did  not  preclude 
ment  by  the  bank  sending  it  for  collec-  them  from  claiming  a  restitution  of  the 
lion  was  not  voluntary,  and  that  it  money ;  that  the  action  of  the  cashier 
could  recover  of  the  bank  paying  the  was  not  a  binding  recognition  of  the 
check:  National,  eto.,  v.  Grocers,  etc.,  genuineness  of  the  certificate,  nor  did 
2  Daly,  2S9,  the  failure  to  discover  and  give  notice 

Payment  of  forged  commercial  pa-  of  the  forgery  during  business  hours 
per,  without  inspection,  under  circum-  render  the  previous  conditional  pay- 
stances  giving  the  pa^y  paying  no  ment  absolute;  and,  therefore,  that 
previous  opportunity  for  inspection,  defendant  was  justified  in  refunding 
does  not,  of  itself,  preclude  a  recovery  the  monoy  :  Allen  v.  Fourth  National, 
back  of  the  money  so  paid.  The  party  eto.,  59  N.  Y.,  13. 
paying,  however,  is  bound  to  use  due  A  forged  check  was  deposited  on 
diligence  in  making  the  inspection  as  Saturday  with  the  defendant  bank  and 
^Boon  as  he  has  the  opportunity,  and  in  on   Monday  it  was   delivered  to  the 

Eiving  notice  of  the  forgery;  and  if  by  plaintiff,  the  drawee  bank,  in  the  ex- 
is  failure  to  do  so  the  party  receiving  changes  through  the  clearing  house;  the 
payment  is  prejudiced,  such  negligence  depositor  drew  against  the  deposit  on 
will  defeat  a  recovery.  Monday  after  the  exchanges  were  made. 
The  banking  house  of  O.  &  Co.  had  On  Tuesday  the  plaintiff  notified  the 
an  arrangement  with  defendant,  by  defendant  of  the  forgery  and  demanded 
which  the  latter  agreed  to  teke  up  each  repayment,  which  was  refused  :  Held, 
day,  at  the  clearing  house,  all  commer-  that  there  was  no  negligence  in  the 
cial  paper  of  the  former  there  presented  time  of  the  notice  and  demand. 
by  other  banks  ;  upon  being  notified  of  2.  The  right  of  the  plaintiff  to  re- 
the  amount,  O.  &  Co.  were  forthwith  to  cover  back  the  money  did  not  depend 
send  their  check  therefor  and  to  re-  on  the  right  or  ability  of  the  defendant 
ceive  the  paper,  and  if,  upon  inspection,  to  recover  from  the  forger, 
any  portion  should  prove  not  to  be  3.  The  ac(  of  April  6th,  1849,  is  not 
good,  O.  &  Co.,  upon  sending  back  to  merely  declaratory  of  the  law  as  it 
the  bank  through  which  it  came,  before  then  stood ;  it  gives  a  clear  right  to  the 
the  close  of  banking  hours,  were  to  be  plaintiff  to  recover  the  money  paid  by 
entitled  to  a  credit  for  the  amount.  On  him  to  a  previous  holder, 
a  certain  day  O.  &  Co,  received  the  4.  The  clearing  house  rules  required 
usual  statement  and  sent  check  for  the  that  notice  as  to  paper  specified  should 
amount,  receiving  therefor  the  paper  be  given  within  a  certain  time  ;  forged 
making  up  the  amount  of  the  state-  paper  was  not  amongst  the  specified, 
ment.  Among  them  was  a  forged  cer-  In  an  action  to  recover  the  amount  of 
tificate  of  deposit,  purporting  to  be  forged  paper  paid  by  the  plaintiff  to 
signed  by  O.  &  Co. ,  which  was  not  pre-  the  defendant,  the  rules  of  the  clearing 
sented  at  the  clearing  house,  but  was  house  were  not  evidence  for  defendant, 
sent  by  plaintiff  to  defendant  for  col-  5.  All  the  facte  in  this  case  not  suf- 
lection.     On  arriving  at  the  office  of  ficieut  to  go  to  the  jury  on  the  question 

18  Eng.  Rep.  28 
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of  negligence:  Corn  Exchange,  etc.,  v,  strament  as  genuine,  la  binding  onlj 

National,  etc.,  78  Penn.  St.  K.,  283.  when  the  forgery  is  such  that  it  ought 

A  bank  is  bound  to  know  whether  its  to  have  been  detected  by  a  bare  inspec- 

own  bills  are  genuine  or  not,  and  if  it  tion  of  the  instrument,  without  refer* 

redeem  its  own  counterfeit  bills  it  can-  ence  to  anything  outside  of  it,  not  even 

not  recover  of  the  person  to  whom  the  to  the  memory  of  the  party  as  to  the 

payment  was  made :    U.    S.   Bank  v.  obligations  he  has  issued  :    National, 

Bank    of    Georgia,    10  Wheat.,    888  ;  etc.,  «.  National,  etc.,  55  N.  Y.,  211. 

(Gloucester  9.  Salem  Bank,  17  Mass.,  88.  See  Security,  etc.,  «.  Nat.,  etc.,  67 

But  see  Cooke  v.  U.  S.,  91   U.  S.  N.  Y.,  458. 

Rep.,  889  ;  12  Blatchford,  48,  .58,  as  to  A  person  indorsed  a  negotiable  prom- 

the  United  States  government.  issory  note  for  $500,  for  the  maker's 

If  the  treasurer  of  a  state  pay  inter-  accommodation.     The  maker  then,  by 

est  on  bonds,  under  a  forged  power  of  the    use   of    chemicals,   rendered   the 

attorney,  to  the  wrong  person,  he  may  amount  of  the  note  invisible,  wrote  in 

be  compelled,  by  mandamus,  to  pay  it  a  larger  amount,  and  procured  the  note 

to  the  true  owner  of  the  bondis  :  People  to  be  discounted  at  a  bank  as  a  note  for 

V,  Smith,  48  Ills.,  219.  the  larger  amount.     Before  the  note 

A  depositor  owes  the  bank  no  duty  became  due  the  fraud  was  discovered, 

which  requires  him  to  examine    his  the   original    writing    was    restored, 

vouchers  with  a  view  to  the  detection  When  the  note  became  due  it  was  duly 

of  forgeries  of  his  name:    Weisser  v,  protested,  and  an  action  brought  against 

Denison,  10  N.  Y.,  68.  the  indorser,  as  on  a  note  for  the  origi- 

Tbe  drawee  of  a  bill  of  exchange,  by  nal  amount :  Held,  that  the  indorser 
accepting  and  paying  it,  only  vouches  was  not  liable:  Citizens',  etc.,  «.  Rich- 
for  the  genuineness  of  the  signaturre  of  mond,  121  Mass.,  110. 
the  drawer,  not  of  the  body  of  the  in-  Plaintiffs  on  the  17th  of  April  ac* 
strument ;  the  holder  claiming  to  be  cepted  and  paid  to  defendant  a  bill 
entitled  to  receive  the  amount  thereof  drawn  upon  them,  which  before  ac- 
is  held  to  a  knowledge  of  his  own  title,  ceptance  had  been  altered  by  raising  the 
and  of  the  genuineness  of  every  part  amount.  The  bill  had  been  deposited, 
of  the  bill  save  the  signature  of  the  with  the  defendant,  and  the  amount 
drawer,  and  the  drawee  has  a  right  to  credited  to  the  depositor ;  the  forgery 
rely  upon  the  presumptive  ownership  was  not  discovered  till  October  5th. 
of  the  apparent  holder :  White  v.  Con-  In  an  action  to  recover  back  the  money 
tinental,  etc.,  64  N.  Y.,  816.  paid,  held,  that  as  defendant,  in  deal- 
See  Security,  etc.,  v.  Nat.,  etc.,  67  ing  with  the  bill  or  its  avails,  did  not 
N.  Y.,  458.  act  upon  the  faith  of  any  admission  of 

A  bank  is  not  bound  to  know  the  plaintiffs,  expressed  or  implied,  as  to 
handwriting  or  the  genuineness  of  the  the  genuineness  of  the  body  of  the  in- 
filling up  of  a  check  drawn  upon  and  strument,  or  of  any  act  or  declaration 
paid  by  it.  It  is  legally  concluded  only  on  their  part,  but  upon  the  apparent 
as  to  the  signature  of  the  drawer  and  title  and  genuineness,  and  the  respon- 
its'own  certification.  sibility  of  those   from   and   through 

Where,  therefore,  a  bapk  has  paid  whom  it  received  the  bill,  plaintiJEs 
by  mistake  to  a  bona  fide  holder  a  cer-  owed  no  dutv  to  it  in  respcKst  to  the 
tified  check  which,  after  certification,  forgery ,•  and  tnat  no  negligence  on  their 
had  been  fraudulently  altered  by  n^s-  partcoulddefeattheir  right  of  recovery, 
ing  the  amount,  it  can  recover  back  the  Also  held,  that  ^regarding  the  case  as 
sum  thus  paid,  unless  such  holder  has  one  of  mutual  'mistake,  in  respect  to 
suffered  loss  in  consequence  of  the  mis-  which  neither  party  was  in  fault,  plain- 
take,  tiffs  were  entitled  to  recover :    White 

Where  there  is  an  alteration  in  the  v.  Continental,  etc.,  64  N.  Y.,  816,  dis- 

bpdy  of  an  instrument,  the  recognition  tinguishing  National,  etc.,  v.  National, 

of  the  altered  instrument  as  genuine  is  etc.,  50  N.  Y.,  575  ;  City  Bank  v.  Na- 

only  binding  upon  a  party  who  made  tional    Bank,   45    Texas,   208  ;    Canal 

the  body  of  the  instrument,  as  well  as  Bank  v.  Bank  of  Albany,  1  Hill,  287. 

the  signature  thereto.  A  bank  may  recover  from  one  to 

A  mistake  in  recognizing  a  forged  In-  whom  it  has  paid  a  check  with  a  forged 
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indorsemeiit  of  the  name  of  the  payee  the  defendants  remained  liable  upon 
the  amount  paid  thereon :  Canal  Bank  the  check  to  the  real  payee:  Held, 
«.  Bank,  1  Hill,  287 ;  Morgan  «.  Bank,  also,  that  the  fact  that  R.  had  a  short 
11  N.  Y. ,  404 ;  Grayee  v,  American,  etc. ,  time  hefore  obtained  bj  the  same  crim- 
17  N.  Y.,  205;  Tumbull  «.  Bowyer,  2  inal  process  a  check  of  fifty  dollars 
Hob.,  411  ;  40  N.  Y.,  456  ;  Third,  etc.,  upon  which  he  had  forged  the  indorse- 
«.  Allen,  50  Missouri,  810.  ment  and  obtained  the  money  therefor 
A  bank  paying  a  check  upon  a  forged  from  W. ,  and  that  such  check  on  reach- 
indorsement  of  the  payee  is  not  charge-  ing  New  York  had  been  paid,  did  not 
able  with  negligence  in  not  discoyering  alter  the  case,  because  no  knowledge  of 
the  fori^ry,  but  when  discovered  it  the  fraud  or  forgery  in  the  first  check, 
must,  wthin  a  reasonable  time  under  all  and  its  negotiation,  had  been  brought 
the  circumstances,  notify  the  person  to  home  to  the  defendants  or  the  relatives 
whom  the  payment  is  made  :  Third,  of  G.  before  sending  the  check  in  suit, 
etc.,  «.  Allen,  59  Missouri,  810  ;  Espy  and  because  the  act  of  payment  by  the 
«.  Bank,  18  Wall.,  604 ;  Canal  Bank  «.  drawees  of  the  first  check  upon  a  forged 
Bank,  1  Hill,  287 ;  Bank  Commerce  v.  indorsement^  which  may  haye  in- 
Union,  etc.,  8  N.  Y.,  280;  Cooke  v.  fluenced  W.  in  relying  upon  the  sub- 
U.  S.,  01  U.  8.  Rep.,  889;  Koontz  v.  sequent  indorsement,  was  not  the  act 
'Cent.,  etc., 51  Missouri,  275  ;  Kenny  «.  of  the  defendants,  and  did  not  estop 
First  Nat,  etc.,  50  Barb.,  112  ;  Burrill  them  or  G.  from  asserting  the  forsery, 
«.  Watertown,  51  Barb.,  105  ;  Rich  v.  upon  which  the  money  on  that  check 
Kelly,  80  Penn.  St.  R.,  527 ;  Union,  had  been  obtained  from  the  drawers  : 
etc.,  «.  Balden wack,  45  Ills.^  876  ;  Win-  Palon  d.  Watt,  7  Hun,  817. 
gate  V.  Neidlinger,  50  Ind.,  520.  See  Graves  9.  Am.  Ex.  Bank,  17  N. 
See  W^eisser  v.  Denison,  10  N.  Y.,  68.  Y.,  205. 

Whether  the  party  must  offer  to  re-  1.  An  Indiana  bank  drew  on  a  Phila- 
turn  the  forged  paper  :  Burrill  v.  Wa-  delphia  bank  in  favor  of  the  cashier  of 
tertown, etc., 51  Barb.,  106, questioning  a  New  York  bank;  the  draft  was 
Thomas  v.  Todd,  6  Hill,  340 ;  Rick  v.  stolen,  the  name  of  the  cashier  (payee) 
Kelly,  80  Penn.  St.  R.,  527.  forged  as  indorser  and  passed  to  de- 
Some  cases  hold  that  the  party  must  fendants,  October  16th,  in  payment  of 
use  due  diligence  in  discovering  the  goods  sold  to  the  holder,  they  giving  to 
forgery,  and  must  discover  that  within  him  a  check  on  the  Philadelphia  bank 
a  reasonable  time  :  Alvord  v.  Cornwall,  for  the  difference  which  was  drawn, 
28  Mich.,  886  ;  Wingate  «.  Neidlinger,  and  the  draft  indorsed  by  the  defen- 
50  Ind.,  520 ;  Samuels  t.  King,  50  Ind.,  dants  was  deposited  to  their  credit  in 
627  ;  Lawrenceburgh,  etc.,  d.  Steven-  the  same  bank.  After  learning  of  the 
son,  51  Ind.,  594  fraud  on  Nov.  2d,  the  bank  demanded 
So  as  to  payment  in  bills  of  a  bank  payment  of  the  draft  from  defendants  : 
which  has  failed  :  Rogers  v.  Langford,  Held,  that  the  demand  was  in  time. 
1  Cromp.  &  Mees.,  687  ;  8  Tyrwh.,  654.  2.  Under  act  of  April  5th,  1849,  the 
R.,  while  living  in  Texas,  assamed  amount  of  the  draft  could  be  recovered 
the  name  of  G.,  a  former  acquaintance,  back  from  the  defendants, 
and  under  that  name  received  a  letter  8.  The  holder  of  a  draft  which  is  in- 
addressed  to  G.  containing  a  check  dorsed  and  passed  by  him,  guaranties 
drawnby  the  defendants  to  the  order  of  the  prior  indorsements  :  Chambers  «. 
G.;  R.  forged  the  indorsement  of  G.  Union,  etc.,  78  Penn.  St.  R.«  205. 
and  received  the  amount  of  the  check  If  a  depositor  in  a  bank  draw  a  check 
from  W.,  who  indorsed  it  to  the  plain-  to  the  order  of  A.,  and  the  bank  pay  it 
tiff.  Before  the  presentation  of  the  on  a  forged  indorsement  of  the  name 
check  the  fraud  was  discovered,  and  of  A.,  it  is  no  payment  as  against  the 
the  defendants  stopped  payment  of  the  depositor,  and  the  bank  is  liable  to  him 
check.  Both  W.  and  the  plaintiff  had  for  the  money :  Morgan  «.  State  Bank, 
received  the  check  in  go<xl  faith  and  11  N.  Y.,  404;  Turn  bull  o.  Bowyer,  2 
for  value  :  Held,  that  the  defendants  Rob.,  411 ;  Dodge  v.  National,  eic.,  20 
were  not  liable  upon  the  check  ;  first,  Ohio  St.  Rep.,  284 ;  Gissing  v.  Hopper, 
because  the  plaintiff  acquired  no  title  6  U.  C.  K.  B.  (O.S.),  505. 
through  the  forgery  ;  second,  because  So  the  payee  named  in  the  check  may 
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ratify  its  giving  to  him,  and  it  seems  price  in  case  the  securities  prove  to  be 

recover  against  the  bank,  under  such  forgeries  :    Baker  «.  Amot,  67  N.  Y., 

circumstances  :•  Dodge  i>.  National,  etc. ,  448. 

20  Ohio  St.  K. ,  284 ;  Uissing  «.  Hopper,  The  rule  that  an  agent  in  order  to 

6  U.  C.  K.  B.  (O.S.)>  505.  shield  himself  from  liability  must  dis- 

The  payee  of  a  check  before  it  is  ac-  close  his  agency,  is  appUcabte  to  an 

cepted  by  the  drawee  cannot  maintain  express  company,  and  is  unaffected  by 

an  action  upon  it  against  the  latter,  as  the  fact  that  it  is  the  general  business 

there  is  no  privity  of  contract  between  of  such  company  to  act  as  agents  for 

them.     So  held,  where  a  check  of  the  others. 

treasurer  of  the  United  States  upon  a  na-  The  drawee  of  a  draft  is  supposed  to 

tional  bank  duly  designated  as  adepos-  know  the  signature  of  the  drawer,  but 

itary  of  the  public  money,  having  been  the  same  knowledge  of  the  signature 

paid  upon  an  unauthorized  indorsement  of  an  indorser  is  not  imputable  to  him, 

of  the  name  of  th6  payee,   suit  was  and  by  acceptance  and  payment  he  does 

brought  by  its  true  owner  against  the  not  admit  or  guaranty  the  genuineness 

bank.  of  the  signature  of  the  payee. 

The  rights  of  the  parties  are  not  A  draft  drawn  upon  plaintiffis  was 

changed  by  the  fact  that,  on  a  settle-  fraudulently  taken  from  the  post  Office, 

ment  of  accounts  between  the  treasurer  the  indorsement  of  the  payee  forged  * 

and  the  bank,  the  check,  on  thesuppo-  thereon,  and  the  same  was  intrusted  to 

sition  that  it  had  been  properly  paid,  defendant's  company  for  collection,  and 

was  credited  to  the  bank.    Such  an  was  paid  by  plaintiffs  upon  presenta- 

error  does  not  affect  the  real  state  of  the  tion.     It  was  not  disclosed  to  them  at 

accounts,  when  it  is  discovered  they  the  time  that  the  express  company  was 

are  open  to  correction.     Payment  to  a  acting  as  agent.     In  an  action  to  recover 

stranger  upon  an  unauthorized  indorse-  back  the  money  paid,  held,  that  the 

ment  does  not  operate  as  an  acceptance  company  was    liable :    Holt  9.   Ross, 

of  the  check,  so  as  to  authorize  an  ac-  54  N.   Y.,  472,   affirming    59    Barb., 

tion  by  the  real  owner  to  reoover  its  554. 

amount  as  upon  an  accepted   check  :  The  rule  is  the  same  as  to  a  bank 

First,  etc.,  «.  Whitman,  94  U.  S.  Rep.,  which  collects  a  note  as  agent :  Canal 

84^  ;  S.  P.,  Matter  of  Continental,  etc.,  Bank  v.  Bank  of  Albany,  1  Hill,  287. 

5  N.  Y.  Weekl.  Diff.,  461.  A  bank  is  liable  to  a  bona  fide  holder 

But  see  Polen  «.  Watt,  7  Hun,  317.  in  the  ordinary  course  of  business  upon 

A  tax  collector  may  recover  from  a  a  forged  check,  purporting  to  be  drawn 
constable,  his  deputy,  an  amount  col-  upon  it,  payable,  to  order,  and  which  it 
lected  by  the  deputy  in  a  counterfeit  has  certified.  The  liability  to  such 
note,  and  paid  over  to  the  collector,  holder  attaches  upon  the  certification, 
He  may  treat  the  payment  of  the  taxes  and  it  is  immaterial  whether  the  in- 
to the  extent  of  the  counterfeit  bill  as  dorsement  of  the  check  is  that  of  the 
a  nullity,  and  proceed  by  proper  pro-  payee  named,  or  whether  a  fictitious 
cess  to  the  payment  thereof  from  the  person  is  named  as  payee :  Hagen  v. 
taxpayer,  or  he  may  look  to  his  deputy  The  Bowery,  etc,  6  Lansing,  ^0,  64 
under  his  contract  or  agreement  to  col-  Barb. ,  198. 

lect  the  same:    3ex  d.   McKelvey,  8  See  Security,  etc.,  «.  National,  etc., 

Heisk.  (Tenn.),  561.  67  N.  Y.,  458,  as  to  raised  check. 

Where  one  holding  securities  in  For  a  novel  case,  where  a  party  pro- 
pledge  for  a  loan,  in  pursuance  of  a  cured  paper  after  assuming  false  name 
sale  thereof  made  by  the  owners  deliv-  and  when  makers  held  liable  to  a  bona 
ere  the  same  to  the  purchaser,  receives  fide  holder  of  the  paper,  see  Foster  v. 
the  purchase  price,  and,  after  deduct-  Heidelbach,  21  Ohio  St.  R.,  474. 
Ing  the  amount  of  the  loan,  pays  over  A  bank,  by  certifying  a  check  in  the 
the  residue  to  the  owner,  this  is  not  usual  form,  simply  certifies  to  the  gen- 
an  affirmation  by  the  pledgee  of  the  uineness  of  the  signature  of  the  drawer, 
genuineness  of  the  securities,  and,  in  and  that  he  has  funds  sufficient  to 
the  absence  of  fraud,  an  action  cannot  meet  it,  and  engages  that  those  funds 
be  sustained  against  him  by  the  pur-  will  not  be  withdrawn  from  the  bank 
chaser  to  recover  back  the  purchase  by  him  *  it  does  not  warrant  the  gen- 
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aineneas  of  the  body  of  the  check  as  may  have  been  prevented  from  acting 

to  payee  or  amount.  to  detect  the  forgery  on  the  strength 

Accordingly    held,    where    plaintiff  thereof,  the  same  as  if  it  was  genuine: 

certified  a  check  which  had  been  al-  Continental  Nat.  Bank  v.  Nat.  Bank 

tered,  by  changing  the  date,  name  of  Commonwealth,  50  N.  Y.,  575;  Caso 

payee,  «nd  raising  the  amount,   and  Bank  v.  Keene,  53  Maine,  103 ;  Knights 

subsequently  paid  the  same  to  defen-  v.  Wiffin,  L.  R.,  5  Q.  B.,  660. 

dant,  tliat  the  amount  could  be  recov-  ^  See  Security,  etc.,  «.  National,  'etc., 

ered  back  as  for  money  paid  by  mis-  67  N.  Y.,  458. 

take.  The    arrest    and    detention    of     a 

The  antliorities  as  to  the  effect  of  swindler  are  powerful  means  in  coerc- 

acceptance  of  altered  bills  of  exchange  ing  restoration  of  property  he  has  un- 

and  certification  of  altered  checks  col-  lawfully  obtained,  and  the  loss  of  these 

lated  in  opinion  of  Allen,  J. :  Marine  means  in  consequence  of    a  reliance 

National  v.  National  City,  etc. ,  59  N.  Y. ,  upon  the  declarations  of  another  estops 

68,  reversing  36  N.  Y.  Superior  Court  that  other  from  denying  the  truth  of 

Rep.,  478.  the  declarations:   Continental,  etc.,  «. 

See  Security,  etc.,  «.  National,  etc.,  National,  etc.,  50  N.  Y.,  576. 

67  N.  Y.,  458.  See  Security,  etc.,  «.  Nat.,  etc.,  67 

The  fact  of  payment  by  the  bank  of  N.  Y. ,  458. 
the  amount  of  a  check  drawn  by  the  C.  &  Co.  delivered  to  R.  certain  gold 
depositor  to  the  order  of  a  payee,  to  a  checks  and  certificates,  receiving  there- 
person  other  than  such  payee,  on  the  for  R.'s  check  upon  plaintiff's  bank, 
forged  indorsement  on  the  check  of  the  purporting  to  be  certified  by  its  teller, 
name  of  such  payee,  does  not  const!-  C.  &  Co.  immediately  sent  a  messenger 
tute  a  defence.  with  the  check  to  plaintiff's  bank,  who 

1.  It  is  not  a  payment  to  the  written  handed  it  to  the  teller,  asking  if  it  was 

order  of  the  depositor.  all  right.     The  teller  replied  that  it 

3.  This,  unmixed  with  the  element  was.  The  messenger  immediately  re- 
ef inducement  by  or  through  the  de-  turned  and  report  this  to  C.  &  Co. 
positor  to  pay  on  the  forgery,  const!-  The  certification  was  in  fact  forged, 
tutes  no  defence.  Relying  upon  the  declaration  of  the 

A    depositor    signing     checks    for  teller,  C.  &  Co.  refrained  from  taking 

amounts  not  due  to  ^e  payee,  trusting,  such  measures  as  miffht  and  probably 

without  making  a  personal  examina-  would  have  stopped  the  payment  of  the 

tion,  to  his  clerk's  statenient  that  such  gold  cheeky,  or  a  portion  of  them.     C. 

amounts  were  due,  and  after  signing,  &  Co.  deposited  the  checks  with  defen- 

handing  them  to  the  clerk,  will  not.  dant.      Plaintiff    brought  suit  to   re« 

Non-discovery  of  the  forgery  'of  the  cover  back  the  money  paid  thereon, 

indorsements  upon  checks  arawn  by  a  Upon  the  trial  the  judge,  after  charg- 

depoeitor  to  order  of  a  ]>iayee,  which  ing,  in  substance,  that  if  C.  (one  of  the 

checks  had  been  honored  by  the  depoa-  firm  of  C.  &  Co.)  had  done  all  that 

itory  and  returned   to  the  depositor  could  be  done  on  his  part  at  the  time  of 

with  his   pass-books    where    he    was  making  the  declaration,  and  had  put 

charged  with  the  amounts  thereof,  for  himself    in  such  a  position  that  the 

a  length  of  time  after  such  return,  say  declaration  could  not  affect  his  action, 

two  years,  and  the   not  nuiking  any  then  the  principle  of  estoppel  would 

claim  against  the  depository  until  after  not  apply,  charged  as  follows:  *'  The 

such  discovery,  is  not  a  ratification  of  delivery  of  these  gold  checks  on  the 

the  payments  made  on  such  forged  in-  part  of  Mr.  C,  it  is  insisted  upon,  is  in 

dorsements:   Welsh  v.  German,  etc.,  law  a  delivery  of  the  gold.     I  think  it 

42  N.  Y.  Superior  Court  Rep.,  462.  was    not:    Held,    that    although    the 

Where  a  forged  certification  of  a  charge,  if  construed  as  a  statement  of 
check  is  presented  at  the  bank  upon  law  applicable  to  all  cases,  might  be 
which  the  check  is  drawn,  to  the  teller  technically  inaccurate,  yet,  as  mted,  it 
whose  certificate  it  purports  to  be,  and  simply  conveyed  the  idea  that  there  was 
he  pronounces  it  genuine,  he  adopts  the  not  such  a  delivery  as  prevented  the 
certification  and  the  bank  is  bound  by  interception  of  the  checks  and  stop- 
it,  in  favor  of  one  who  takes  it  or  who  page  of  payment,  and  so  considered  it 
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did  not  mislead  the  jury  and  was  not  name,  and  one  having  received,  through 

error.      Also  held,  that  plaintiff  was  a  mistake,  a  certificate  of  stock  intended 

estopped  by  the  declaration  of  its  teller  for  and  belonging  to  the  other,  and 

from    questioning    the    certification  :  having  transferred  and  sold  the  same 

Continental,  etc.,  v.  National,  etc.,  50  as  his  own,  held  he  was  liable  for  the 

N.  Y.,  575.  fraud  to  any  person  injured 'thereby 

See  .Security,  etc,  «.  National,  etc.,  although  not  the  immidiaU  party  to 

67  N.  Y.,  458.  whom  the  stock  was  transferred  :  Faris 

A  certified  check  on  a  bank  is  an  in-  «.   Peck,  2  Sweeney,  689  ;  Thomas  v. 

strument  which,  as  an  entirety,  comes  Winchester,  6  N.  Y.,  397. 

within  the    statute  of    forgery  ;    and  Where  a  plaintiff  by  his  own  negli- 

where  evidence,  received  without  ob-  gence  furnishes  a  third  person  with  the 

jection,  shows  that  any  material  part  means  of  perpetrating  a  wrongful  act, 

of  it  was  forged,  e.g.,  the  certificate  ;  whereby  the  plaintiff  incurs  a  loss,  he 

it  is  immaterial  that  the  incfictment  cannot  recover,  even  though  the  ezer- 

does  not  specify  that  the  forgery  was  cise  of  due  diligence  and  proper  care 

of   the  certification,   and  not  of    the  on  the  part  of  the  defendant  might 

check  itself:    People  «.  Clements,  26  have  prevented  the  occurrence  of  the 

N.  Y.,  198.  loss.    A  corporation  is  not  justified  in 

Where  a  note,  is  signed  in  blank,  with  transferring  stock  on  its  books  upon  a 
marginal  figures  indicating  the  amount  blank  power  of  attorney,  signed  by  the 
for  which  it  is  to  be  filled  up,  and  the  owner  many  years  previously  (in  this 
party  to  whom  it  is  intrusted  for  filling  case  thirteen),  without  making  due  in- 
up  and  negotiation,  alters  the  figures,  quiry  as  to  whether  the  power  has  been 
and  fills  up  and  negotiates  the  note  for  revoked.  But  where,  in  such  case,  the 
a  larger  amount,  this  is  no  forgery  of  owner  of  stock  had  intrusted  the  cer- 
the  note,  and  the  simple  fact  of  altera-  tificates,  with  blank  powers  of  attorney 
tion  does  not  of  itself,  and  necessarily,  to  transfer  the  same  to  an  agent  for  safe 
vitiate  the  note,  although  the  party  so  keeping,  by  whose  fraudulent  transfers 
signing  in  blanlc  was  surety,  and  known  the  loss  was  incurred,  the  plaintiff  can- 
to the  payee  to  have  signed  it  as  such :  not  recover  from  the  corporation.  The 
Schryver  v,  Hawkes,  22  Ohio  St.  K.,  rule  of  law  which  declares  a  corpora- 
308.  tion  to  be  the  trustee  of  its  stockholders 

Where  a  corporation  transfers  stock  throws  on  the  corporation  the  onus  of 

on  a  forged  assignment  or  power  of  at-  proving  due  diligence  in  its  dealings 

torney  a  suit  in  equity  will  lie  by  the  with  the  property  of  the  stockholders  : 

owner  of  the  stock  to  compel  a  retrans-  Penn.    U.   K.   Co.'s  Appeal,  5   Notes 

fer  of  the  stock  and  to  give  new  certifi-  Cases,  22. 

cates  thereof  :  Midland  9.  Taylor,  etc.,  If  a  corporation  issue  stock  on  forged 

8  H.  L.,  751 ;  Anff.  &  Ames'  Corp.,  §§  assignments  of  the  certificate,  the  per- 

482-5  ;  Sewall  v,  Boston,  etc.,  4  Allen,  son  who  prints  such  forged  assign- 

277.  ments  and  to  whom  the  new  stock  is 

See  Donaldson  «.   Gillott,  L.  R.,  8  issued  may  be  compelled,  in  a  suit  by 

£q.,  274 ;  Swan  v.  North,  etc.,  2  Hurl,  the  owner  of  the  stock  against  the  cor- 

&  Colt.,  175  ;  Id.,  7  Hurl.  &  Norman,  poration  and  such  person,  to  surrender 

603  ;   Brown  «.  Howard,  etc.,  42  Md.,  the  new  stock  and  the  corporation  com- 

884.  pelled  to  issue  a  new  certificate  to  the 

If  it  has  no  shares  which  it  can  issue  real  owner  :  Brown  «.  Howard,  etc.,  42 

it  may  be  compelled  to  pay  him  the  Md.,  384. 

value  thereof :  Pollock  «.  Nat.  Bank,  7  It  is  no  defence  to  an  indorser  of  a 

N.  Y.,  274;   Cohen  f>,  Gwjnn,  4  Md.  note  that  the  name  of  a  prior  indorser 

Chy.  Dec.,  857.  was  forged:    Eastwood  v.  Westley,  6 

A  bona  fide  purchaser  of   the  new  Upper  Can.  Q.  B.  (O.S.),  55,  disaffirm- 

shares  issued  on  such  forged  thinsfer  ing  dictum  in  Elast,  etc.,  v,  Tritton,  5 

could  however  obtain  gCMxi  title  thereto :  Dowl.  <&  Ry. ,  214  ;   Lambert  v.  Oakes, 

Matter  Bahai,  etc.,  L.  R.,  3  Q.  B.,  584  ;  1  Ld.  Ray.,  443 ;  Critchlow  «.  Parry,  2 

Hart  V.  Frontino,  etc.,  L.  R.,  5  Exch.,  Camp.,  182. 

111.                                   '  An  indorser  warrants  the  genuine- 
There  being  two  persons  of  the  same  ness  of  the  signature  of  all  prior  par- 
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ties  :    Tarnball  v.  Bowyer,  40  N.  Y.,  The.  case  of  the  Canal  Bank  v.  The 

456.  Bank  of   Albany  (1    Hill,   287),   com- 

The  general  rule  that  an  indoTser  of  mented  upon  and  approved  ;  but  distin- 

a  promissory  note  contracts  that  the  in-  ^uished  from  this   case,  inasmuch  as 

Btrument  itself  and  the  antecedent' sig-  there  the  indorser,  whose  name  was 

natures  are  gen  bine,  does  not    apply  forged,  was  the  otm^r  of  the  draft,  and 

where  the  holder  has  procured  an  in-  the  only  person  entitled  to  receive  the 

dorsement  upon  a    forged  note  with  money  upon  it.     Per  Bronson,  J. 

knowledge  of  the  forgery,  and  upon  a  It  seems  that  the  drawers  after  hav- 

Tepresentation  to  the  indorser  tnat  it  ing  passed  the  draft  with  the  payee's 

was  genuine,  or  where  the  holder  re-  name  indorsed  upon  it,  and  received  the 

ceived  the  note    after    maturity  and  avails  of  it  in  an  action  against  them, 

without  consideration  from  one  who  so  would  be  estopped  from  controverting 

Srocured  the  indorsement :    Turner  v.  the  genuineness  of  the  indorsement. 

:eller,  66  N.  Y.,  66  ;  Ellis  v.  Ohio  Ufe,  •  Where  a  bill  is  put  in  circulation  by 

etc.,  1  Handy,  97,  affirmed,  Id.,  110.  the  dratoer  with  the  indorsement  of  the 

One  of  two  partners  drew  in  the  name  payee  forged  upon  it,  a  bona  fide  holder 

of  his  firm  a  bill  upon  the  plaintiff,  may  treat  it  as  a  bill  payable  to  bearer. 

]Myable  to  the  order  of  B.,  and  having  Per  Bronson,  J.:   Coggill  v,  American, 

forged  the  name  of  B.  as  indorser  upon  etc.,!  N.  Y.  Rep.,  113. 

the  bill,  presented  it  to  the  Bank  of  The  acceptance,  in  good  faith,  from 

Central  New  York,  had  it  discounted  in  the  maker,  who  is  insolvent,  of  a  note 

the  regular  course  of  business,  and  ap-  with  a  forged  indorsement  of  the  name 

plied  the  proceeds  to  his  private  use.  of  the  payee,  in  discharge  and  pay- 

The  cashier  of  the  bank  indorsed  the  ment  of  a  note  executed  by  the  same 

bill  and  transmitted  it  to  the  defen-  maker,  with  the  genuine  indorsement 

dants  for  collection,  and  the  plaintiff  of  the  same  payee,  known  to  the  holder 

accepted  and  paid  it  to  the  defendants,  as  an  accommodation  indorser,  will  not 

After  discovering  that  the  payee's  in-  discharge  such  indorser  on  the  original 

dorsement  was  forged,  he  sued  to  re-  note :    Allen  9.  Sharpe,  87  Ind. ,  67 ; 

cover  back  the  money  so  paid  :    Held,  Bitter  v,  Singmaster,  78  Penn.  St.  R., 

that  the  action  could   not  be   main-  400. 

tained.  The  forgery  of  the  names  of  the 

B.,  the  payee,  being  a  stranger  to  the  payees  of  a   check,  on   the  faith  of 

transaction,  and  having  no  interest  in  whose  genuineness  the  holder  will  be 

the  draft,  his   indorsement  was   hot  presumed  to  have  taken  the  check,  dis- 

necessarr  in  order  to  transfer  a  good  penses  with  notice  of  its  non-paymen^: 

title  to  the  party  discounting  the  paper,  Tumbull  v.  Bowyer,  2  Rob.,  4^;  40 

or  to  entitle  such  party  to  receive  the  N.  Y.,  456. 

money  upon  it.  One  who  loans  his  own  checks  to 

The  plaintiff  having  accepted   and  another  cannot  hold  the  bank  to  which 

paid  the  bill  under  these  circumstances,  they  are  passed  or  paying  them  for  the 

would    have    a    right  to    charge  the  amount  thereof,  on  the  ground  that  he 

amount  against  the  funds  of  the  draw-  was  induced  to  loan  the   checks  on 

*er8  in  his  nands,  or,  if  there  were  none,  forged  securities :    Justh  9.  National, 

to  maintain  an  action  against  them  for  etc.,  86  N.  Y.  Superior  Court  Rep., 

money  paid  to  their  use.  278. 
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[1  Common  Pleas  Division,  691.] 
May  8,  1876. 

591]  *Creen  V.  Wright. 

Master  and  Servant — Contract  of  Hiring — Wrongful  Dixminal. 

The  plaintiff,  a  master  mariner,  accepted  the  command  of  the  defendant's  ship  under 
a  written  agreement,  as  follows:  "I  hereby  accept  the  command  of  the  ship  City 
Camp  on  the  following  terms:  Salary  to  be  at  and  after  the  rate  of  £180  sterling 
per  annom."  **  Should  owners  require  captain  to  leave  the  ship  abroad,  his  wages 
to  cease  on  the  day  he  is  required  to  give  up  the  command,  and  the  owners  have 
the  option  of  paying  or  not  paying  his  expenses  travelling  home."  "  Wages  to 
begin  when  captain  joins  the  ship  " : 

Held,  that  the  plaintiff  could  not  (except  under  unusual  circumstances)  be  dis- 
missed without  a  reasonable  notice. 

Action  for  alleged  wrongful  dismissal  of  the  plaintiff. 
At  the  trial  before  Liush,eJ.,  at  the  Liverpool  Assizes,  1876, 
it  appeared  that  the  plaintiff  was,  by  a  contract  in  writing 
•dated  the  28th  of  March,  1875,  engaged  by  the  defendant  as 
master  of  the  ship  Citv  Camp,  fixe  contract  contained  the 
following  (amongst  other)  provisions:  "Salary  to  be  at  the 
rate  of  £180  per  annum."  "  Should  owners  require  captain 
to  leave  the  ship  abroad,  his  wages  to  cease  on  the  day  he  is 
required  to  give  up  the  command,  and  the  owners  have  the 
option  of  paying  or  not  paying  his  expenses  travelling 
home."     *' Wages  to  begin  when  captain  joins  the  ship." 

The  plaintiff, -in  pursuance  of  this  agreement,  took  the 
command  of  the  ship.  Arrived  at  Liverpool,  the  homeward 
cargo  was  discharged  and  a  portion  of  a  return  cargo  loaded, 
^hen,  on  the  10th  of  August,  1875,  the  defendant,  without 
notice,  and  without  any  justifiable  cause,  discharged  the 
plaintiff,  insisting  that  by  the  terms  of  the  contract  he  was 
not  entitled  to  any  notice. 

The  learned  judge  ruled  that,  the  contract  being  specific,  in 
the  absence  of  any  evidence  of  custom,  as  in  the  case  of  clerks 
and  servants,  the  plaintiff  was  not  entitled  to  any  notice. 

Jan.  12.  Her  Schelly  Q.C,  in  the  last  Hilary  sittings,  ob- 
tained an  order  nisi  for  a  new  trial,  on  the  ground  of  mis- 
direction. 

May  3.  T.  H,  JaToes  showed  cause:  By  the  express 
terms  of  the  contract  the  owner  had  a  right  to  dismiss 
the  captain  abroad  at  any  time.  The  hiring  was  for  an 
indefinite  time,  and  was  determinable  at  any  time,  at  all 
592]*  events  before  the  commencement  of  *a  voyage.  In 
Smith's  Master  and  Servant,  3d  ed.,  *p.  76,  it  is  said:  "In 
cases  to  which  the  custom  applicable  to  domestic  servants 
does  not  apply,  and  in  which  no  specific  agreement  has  been 
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made  as  to  the  notice  to  be  givea  for  the  purpose  of  deter- 
mining the  contract,  the  question  must  be  determined  by  the 
custom  applicable  to  the  particular  trade  or  calling  with 
reference  to  which  the  service  is  to  be  rendered."  Here 
there  is  no  custom.  In  HUcox  v.  BcUchelor  ('),  where  a 
written  agreement  to  employ  a  person  as  an  advertising 
agent  contained  no  provision  as  to  the  notice  which  should 
determine  the  agreement,  Byles,  J.,  said  that  the  notice 
must  be  a  reasonable  one ;  and,  a  month's  notice  having 
been  given,  the  jury  found  for  the  defendant.  So,  in  FoxaU 
v.  Iideniational  Land  Credit  Co.  (*),  it  was  left  by  the 
same  learned  judge  to  the  jury  to  say  wliat  was  a  reason- 
able notice  in  the  case  of  a  clerk.  In  the  present  case,  the 
hiring  was  not  an  ordinary  hiring  for  a  year.  The  defen- 
dant had  clearly  a  right  to  dismiss  the  plaintifl  before  the 
commencement  of  the  new  voyage. 

[Lord  Colesidgk,  C.J.:  The  hiring  being  indefinite,  it 
is  a  hiring  for  a  year,  in  the  absence  of  anything  to  show 
the  contrary :  Rex  v.  Inhdbitmds  qf  Hampresion  (").] 

The  case  of  a  master  of  a  ship  is  an  exceptional  one. 

[Load  Colebidge,  C.J.:    Why  so?] 

It  would  be  extremely  inconvenient  if  the  service  were  to 
determine  in  the  middle  of  a  voyage ;  therefore  it  cannot  be 
intended  to  be  a  service  for  a  year.  The  parties  here  have 
expressly  stipulated  to  exclude  notice ;  by  the  very  terms 
of  the  contract  the  wages  are  to  cease  from  the  day  the  cap- 
tain is  required  to  ^i^e  up  the  command  of  the  ship. 

Her  Schelly  Q.C.,  m  support  of  the  order :  The  ruling  of  the 
learned  judge  cannot  be  supported.  PriTnafadej  no  doubt, 
an  indefinite  hiring  is  a  hiring  for  a  year  determinable  by 
notice  if  there  be  a  custom,  or,  in  the  absence  of  custom,  by 
a  reasonable  notice.  If  it  be  determinable  without  notice  by 
the  employer,  it  must  be  equally  so  by  the  employ 6.  That 
in  a  case  like  this  would  be  so  unreasonable  that  it  cannot  be 

{^resumed  to  have  been  *the  intention  of  the  parties.  [593 
t  may  be  that  by  custom  the  engagement  might  have  been 
determinable  at  the  end  of  the  voyage,  viz.,  at  Belize.  But 
there  was  evidence  of  the  continuance  of  the  hiring  beyond 
that  period :  and  that  would  be  for  the  jury.  In  iFairman 
v.  Oakford  (*),  Pollock,  C.B.,  says:  "There  is  no  inflexible 
rule  that  a  general  hiring  is  a  hiring  for  a  year ;  each  par- 
ticular case  must  depend  on  its  own  circumstances.  From 
much  experience  of  juries,  I  have  come  to  the  conclusion 

(»)  15  L.  T..  643.  («)  5   H.   <k  N.,   686,   686;   %%  L.  J. 

(«)  re  L.  T.  (N.S.),  681  (Ex.),  469. 

(»)  6  T.  R..  206. 

18  Eng.  Rep.  29 
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that  usually  tlie  indefinite  hiring  of  a  clerk  is  not  a  hiring 
for  a  year  (absolutely),  but  rather  one  determinable  by  three 
months'  notice."  Here  the  stipulation  for  a  dismissal  with- 
out notice  is  expressly  contineci  to  a  dismissal  abroad. 

Lord  Coleridge,  C.  J.:  We  entertain  a  strong  opinion  in 
this  case :  but,  as  the  matter  is  one  of  great  general  import- 
ance, and  one  upon  which  there  is  no  distinct  authority,  we 
will  take  time  to  consider. 

Cur.  adv.  tuU. 

May  10.  The  judgment  of  the  court  (Lord  Coleridge, 
C.J.,  and  Archibald  and  Lindley,  JJ.).was  delivered  oy 

Lord  Coleridge,  C.J.:  This  was  an  action  tried  before 
my  Brother  Lush  at  Liverpool  in  December,  1875,  in  which 
he  directed  9.  verdict  to  be  entered  for  the  defendant ;  and 
we  have  to  determine  whether  that  direction  was  correct. 

The  plaintiff  had  been  the  master  of  the  ship  City  Camp, 
under  a  written  contract  dated  the  28th  of  March,  1875, 
from  that  day  until  the  10th  of  August,  1875,  when  he  was 
dismissed,  not  for  misconduct,  but  without  notice,  the  de- 
fendant contending  that,  by  the  terms  of  the  contract  be- 
tween the  plaintiff  and  himself,  the  plaintiff  was  not  entitled 
to  any  notice  before  dismissal.  Other  points  arose  in  the 
case,  but  were  not  discussed  before  us. 

The  action  was  brought  for  a  dismissal  wrongful  in  being 
without  notice ;  and  the  sole  question  argued  was,  whether, 
under  the  contract,  the  plaintiff  was  entitled  to  notice  be- 
fore dismissal,  and  on  tnis  single  point  my  Brother  Lush 
directed  the  verdict  for  the  defendant. 
594]  ^The  contract,  so  far  as  it  is  material  to  set  it  out, 
was  as  follows  : — 

*'I  hereby  accept  the  command  of  the  ship  City  Camp  on 
the  following  terms :  Salary  to  be  at  and^  after  the  rate  of 
£180  sterling  per  annum."  Then  followed  certain  other 
terms  not  material,  and  then, — ''Should  owners  require 
'  captain  to  leave  the  ship  abroad,  his  wages  to  cease  on  the 
day  he  is  required  to  give  up  the  command,  and  the  owners 
have  the  option  of  paying  or  not  paying  his  expenses  trav- 
elling hotne,     .     •     .     Wages  to  oegin  when  captain  joins 

the  snip. 

"Francis  Creen,. Master,  City  Camp." 

It  was  contended  for  the  plaintiff  that,  under  this  contract, 
he  was  entitled  to  a  reasonable  notice  before  dismissal,  at 
any  rate  if  dismissed  in  this  country;  and  my  Brother 
Lush  held  that  he  was  not ;  but,  upon  consideration,  we  are 
of  opinion  that  he  was. 
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The  relation  of  the  master  of  a  ship  to  this  employer,  the 
shipowner,  is  not  one  in  which,  in  the  case  of  an  indefinite 
hiring,  the  law  has  made,  and  there  was  no  evidence  of  any 
custom  making,  the  hiring  a  hiring  for  a  year  or  for  any 
other  definite  time,  nor  the  notice  by  which  the  service  is  to 
be  determined  certain.  As  to  the  hiring,  we  adopt  the 
language  of  Pollock,  C.B.,  in  delivering  the  judgment  of 
the  court  in  Fairvian  v.  OakfordX) :  *' There  is  no  inflexi- 
ble rule  that  an. indefinite  hiring  is  a  hiring  for  a  year. 
Each  particular  case  must  depend  upon  its  own  circum- 
stances.'' As  to  the  notice,  we  think  the  sound  construc- 
tion of  the  contract  before  us  is,  that,  except  in  the  single 
case  provided  for  by  its  terms,  there  must  be  a  reasonable 
notice  before  it  can  be  put  an  end  to  by  either  party.  The 
rule  of  construction  must  be  the  same  for  both  parties  to  the 
contract.  If  the  shipowner  may  dismiss  the  master  with- 
out notice  on  the  very  eve  of  a  voyage,  the  master  may 
leave  the  ship  without  notice  at  the  same  point  of  time. 
But  the  great  inconvenience  and  heavy  loss  which  might  be, 
and  indeed  in  most  cases  would  be,  inflicted  on  the  ship- 
owner, without  any  remedy,  by  such  a  construction  of  the 
contract  if  acted  on  by  the  master,  lead  us  to  believe  that 
such  is  not  and  could  not  be  the  meaning  of  the  contract 
nor  the  intention  of  the  parties  to  it.  The  loss  *and  [590 
inconvenience  to  the  master  following  upon  the  construc- 
tion contended  for,  though  not  positively  so  great,  majr  be 
relatively  very  great  indeed :  ana  this  consideration  points 
to  the  same  conclusion.  The  provision  that  the  master's 
wages  shall  cease  instantly  upon  dismissal  abroad,  may 
well  have  been  intended  to  prevent  any  question  as  to  the 
shipowner  being  liable  to  the  whole  expense  of  bringing 
the  master  back  to  the  United  Kingdom;  and  does  not 
appear  to  us  to  permit  an  argument  for  construing  the  con- 
tract so  as  to  enable  either  party  to  put  an  end  to  it  at 
any  time  without  notice  of  any  kind.  Indeed,  upon  the 
construction  of  the  contract  contended  for  by  the  plaintiflf, 
and  if  no  notice  before  putting  an  end  to  it  was  required 
at  any  time  <m  the  part  of  either  master  or  shipowner, 
it  is  not  easy  to  assign  a  reason  for  the  insertion  of  this 

J)articular  provision  into  the  contract.     Nor  was  any  satis- 
actory  reason  offered  to  us  why  the  rule  ^^JExpressio  unius 
est  excltisio  alterius^^  should  not  apply  to  it. 

We  think,  therefore,  that,  under  his  contract,  as  the 
master  could  not,  except  under  very  unusual  circumstances, 
be  dismissed  during  the  continuance  of  a  voyage  and  while 

0)  6  H.  4fc  N.,  636 ;  29  L.  J.  (Ex),  459. 
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the  vessel  was  at  sea,  so  be  was  entitled  to  some  notice,  and 
that  is  to  reasonable  notice,  before  dismissal  in  this  country. 

There  is  so^ie  authority  for  saying  that,  as  a  proposition 
of  general  law,  reasonable  notice  is  to  be  im  plied  as  a  term 
of  such  a  contract  of  hiring  as  this.  Sir  Jonn  Byleis  so  laid 
down  the  law  at  nisi  prius  in  the  case  of  Hiscox  v.  Batch- 
eloT  (■) ;  and  the  case  of  Fairman  v.  Odkford  (■),  already 
referred  to,  seems,  if  the  facts  of  it  be  carefully  considered, 
to  be  an  authority  to  the  same  effect.  For,  in  the  absence 
of  stipulation  for  any  notice,  a  month's  notice  was  held 
reasonable  to  determine  an  indefinite  hiring  of  a  clerk,  on 
the  ground  that  the  same  clerk  had  accepted  such  a  notice 
as  sufficient  to  determine  a  former  indefinite  hiring  also 
without  stipulation  for  notice  of  any  kind.  It  is  nowhere 
suggested  that  the  absence  of  stipulation  made  no  notice 
necessary  in  either  of  the  hirings,  which  would  have  been  a 
short  and  simple  ground,  if  a  sound  one,  for  upholding  the 
verdict  in  that  case. 

But,  without  intending  to  throw  any  doubt  whatever 
upon  these  cases,  we  decide  the  one  before  us  upon  its  own 
591]  circumstances,  *and  upon  considerations  especially 
applicable  to  the  contract  on  which  the  dispute  arose.  And 
we  think  that  the  order  must  be  absolute  tor  a  new  trial. 

Order  absolute. 

.  Solicitors  for  plaintiff :  Evans  &  Lockett^  Liverpool. 
Solicitors  for  defendant :  Gregory^  Rowcliffes  &  Co.^  for 
Hull,  Stone  &  Fletcher,  Liverpool. 

(>)  15  L.  T..  648.  (»)  6  B[.  A  N.,  686;  29  L.  J.  (Ex.),  469. 

This  case  seems  to  have  proceeded  dant  saw  fit  to  let  him  have  it."    In  an 

partly  upon    principles  applicable  to  action    for   taking  away  the   power; 

contracts  between  owner  and  captain  held,   that  the  plaintiff  was  not  en- 

of  vessels,  partly  upon  the  law  of  Eng-  titled  to  a  montVs  notice,  the  notice 

land  requiring  notice  of  the  termina-  required  by  statute  to  terminate  a  ten- 

lion  of  an  indefinite  hiring  by  the  party  ancy  of  real  estate  at  will  before  its 

terminating  it,   and  partly  upon  the  discontinuance :  Sborey  «.  FarreU,  114 

ground  that  where  the  right  to  dis-  Mass.,  441. 

charge  in  a  particular  case  is  expressly  In  this  case,  however,  the  court  said 

contracted  for,  by  implication  it  pre-  "  the  plaintiff  admitted  that  he  had 

eludes  the  idea  of  a  right  to  do  so,  reasonable  notice  of  the  termination  of 

except  in  the  usual  manner  under  any  this  agreement." 

other  circumstances.  If  one  orders  goods,  agreeing  to  pay 

See  as  to  the  first  ground :  Jenkins  o.  if  satisfied  therewith,  he  must,  in  as- 

Wheeler,   4  Robertson,   450  ;   2  Abb.  certaining  whether  he  is  satisfied  or  not 

Appeal  Cases,  442  ;   8  Keyes,  645  ;  4  act  honestly,  and  in  accordance  with  the 

Trans.  App. ,  450.  reasonable  expectations  of  the  seller,  as 

'    The  plaintiff  hired  of  the  defendant  implied  from  the  contract,  its  subject 

a  room  with  steam  power,  at  a  monthly  matter  and  surrounding  circumstances, 

rent,  it  being  agreed  that  he  should  His  dissatisfaction,  to  be  available  as  a 

have  the  power  "  as  long  as  the  defen-  defence  to  an  action  for  the  contract 
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price,  must  be  real  and  not  pretended :  giving  the  purchaser  80  days  after  it 

l)aggett«.  Johnson.  49  Verm.,  345.  was  set  up  in  running  order  to  de- 

IT  a  servant  hire  for  a  definite  period,  termine  whether  he  would  keep  and 

with  the  privilege  of  leaving  if  dMrntis-  pay  for  it,  the  seller  agreeing  to  keep 

fied^  and  quit  before  the  expiration  of  it  in  permanent  order,  it  was  neld,  that 

the  time  without  claiming  to  be  dis-  if  the  purchaser  kept  the  same  after  80 

satisfied,  but  on  the  ground  that  he  has  days,  without  notice  of  his  election  not 

other  business  to 'attend  to,  he  is  not  en-  to  keep  the  same,  he  was  responsible 

titled  to  recover  for  what  he  has  done :  for  the  price,  notwithstanding  he  made 

Monell  «.  3urns,  4  Denio,  121.  objections  within  that  time,  and  had 

Otherwise  if  there  be  a  bona  fide  dis-  the  seller  make  repairs,  as  that  would 

agreement :    Gates  v.   I^avenport,  29  be  referred  to  the  seller's  duty  to  keep 

Barb.,  leo.  it  in  repair  :  Prairie,  etc.,  €.  Taylor,  69 

See   also    Hart   «.  Hart,   22  Barb.,  Ills.,  440. 

606 ,'  Wellerwulgh  «.  Knickerbocker,  The  plaintiff  entered  into  an  agree- 

etc,  2  Bosw.,  881.  ment  with  the  defendants,  by  which  he 

If  the  agreement  be  that  either  party,  agreed  to  ship  and  deliver  to  the  defen- 

if  dissatisfied,  may  put  an  end  to  the  dants  a  force  pump,  of  the  value  and 

contract,  either  may  do  so  without  in-  for  the  price  of  $60,  promising  that  if 

forming  the  other  of  the  grounds  of  the    defendants    could    not    make    it 

dissatisfaction^   and    without   in    fact  operate  he  would  make  it  work,  so  as 

having  any  adequate  reason  for  such  to  ^hrow  water  all  over  the  mills  of  the 

dissatisfaction  :  Rosseter  v.  Cooper,  23  defendants,  or  that  he  would  take  it 

Verm.,  522.  away  again  ;  the  defendants  agreeing 

One  who  hires  another,  if  he  fills  the  that  if  the  plaintiff  would  send  them 

place  satisfactorily,  may  terminate  the  such  a  pump,  on  trial,  they  would  try 

agreement  whenever,  in  his  judgment,  it,    at    their  earliest    convenience,   or 

he   does  not  meet  its   requirements :  when  they  could,  after  which  if  they 

Tyler  «.  Ames,  6  Lansing,  280.  liked  it  they  would  try  it  and  pay  the 

The  plaintiff  promised  to  make  the  plaintiff  $60  for  it:  Held,  thattnis  was 
defendant  a  satisfactory  suit  of  clothes  ;  not  a  sale  of  the  pump,  but  a  condi- 
the  defendant  returned  the  suit  as  un-  tional  agreement  by  the  defendants  to 
satisfactory  :  Held,  that  an  action  for  purchase  it  at  a  future  time, 
the  price  could  not  be  maintained,  as  Held,  also,  that  the  defendants  were 
defendant  had  by  the  terms  of  the  con-  bound  to  try  the  ptimp  within  a  reason- 
tract  a  right  to  return  the  clothes  from  able  time ;  and  that  they  having  kept 
mere  caprice :  Brown  «.  Foster,  113  the  same  in  their  possession  for  nearly 
Mass.,  136  ;  McCarren  «.  McNulty,  7  two  years,  without  making  any  trial  of 
Gray,  139.  its  sufficiency,  or  showing  any  valid 

A  clause  in  a  chattel  mortgage,  pro-  excuse  for  the  neglect,  the  plaintiff  was 
Tiding  that  if  the  mortgagee  shall  at  at  liberty  to  treat  the  condition  annexed 
any  time  deem  himself  insecure,  he  to  the  contract  as  waived,  and  was  en- 
may  take  possession  of  and  sell  the  titled  to  recover  the  stipulated  price  of 
property,  vests  in  him  an  absolute  dis-  the  pump. 

cretion  ;  and  this  right  does  not  depend  Held,  further,  that  a  trial  or  experi- 

upon  his  having  reoionable  grouTid  for  ment  of  the  identical  pump  was  what 

deeming  himself  insecure :  Huebner  v.  the  agreement  required,  and  no  other 

Koebe,  42  Wise.,  319.  test  was  admissible.    Hence  the  opin- 

Where  a  servant  agrees  to  work  one  ions  of  mechanics  and  experts,  who, 
month,  and,  if  satisficKl,  six  months,  he  after  examining  the  pump,  had  pro- 
is  bound  to  determine  at  the  end  of  the  nounoed  it  insufficient  to  accompli^ 
month  whether  he  will  work  the  six  the  purpose  for  which  it  was  designed, 
months,  and  if  he  remain  and  work,  furnished  no  excuse  to  the  defendants 
after  the  expiration  of  the  first  month,  for  omitting  to  make  a  trial  of  the 
he  electa  to  work  the  six  and  cannot  re-  pump  :  McDonald  «.  Pierson,  38  Barb., 
cover  if  he  leaves  the  master's  em-  128. 

plovment    without   justifiable   cause  :  See  also  Bootbby  9.  Scales,  27  Wise., 

Peters  «.  Whitney,  23  Barb.,  24  626. 

Where  a  printing  press  was  sold.  As  part  of  the  consideration  for  the 
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price  paid  for  a  machine,  the  seller  of  A  contract  for  the  sale  of  a  reaping 
it  tLgreed  with  the  buyer,  that  if  on  a  machine  set  out  a  warranty  upon  ex- 
fair  trial  bv  the  buyer  it  should  not  press  conditions,  among  which  was  the 
"prove  to  be  suited  for  the  purpose"  following :  that  if  it  failed  to  work  as 
for  which  he  bought  it  and  "entirely  represented,  the  vendee  should  "give 
satisfactory  in  all  respects  to  him,"  he  immediate  notice  to  our  agent  of  whom 
might  return  it,  and  the  seller,  on  re-  it  was  bought,  or  to  us  at  Dayton,  and 
ceiving  it,  would  pay  back  the  price,  to  again  try  the  machine  in  his  pres- 
The  machine,  on  a  fair  trial  by  the  ence  or  ours,  and  if  it  still  fails  in  ful- 
buyer,  "failed  to  answer  the  pur-  filling  the  above  warranty,  he  agrees  to 
pose  for  which  he  bought  it,"  and  return  the  machine  to  our  agent,  at  the 
proved  unsatisfactory  to  nim ;  and  he  place  named  in  the  order  or  to  us  at 
returned  it  without  first  giving  the  Dayton :  Held,  that  a  request  by  the 
seller  notice  of  yiy  difficulty,  or  oppor-  agent  (admitted  to  have  been  made 
tunity  to  remedy  it,  and  sued  him  for  without  authority  from  his  principals), 
the  price,  after  demanding  and  being  that  the  vendee  would  retain  the  pos- 
refused  repayment  thereof :  Held,  that  session  of  the  machine,  did  not  operate 
the  buyer  was  not  bound  to  give  any  as  a  waiver  of  the  condition  requiring  a 
such  notice  or  opportunity  ;  and  that  it  return  to  the  place  where  the  order  was 
was  immaterial  that  the  machine  after  made :  Bomberger  v,  Griener,  18  Iowa, 
its  return  to  the  seller  worked  well,  477. 

under  his  management,  without  altera-  See  this  case  distinguished  in  Aust- 

tion   or  repairs  :  ,.Aikin   v.   Hyde»  99  man  v.  Theirer.  84  iowa,  272. 

Mass»,  188.  See    also    Gammer    v.   Borgain,    27 

Under  a  contract  between  the  plain-  Iowa,  869,  as  explained  in  McCormick  «. 

tiff  and  the  defendant,  by  the  terms  of  Danville,  86  Iowa,   145 ;    Speckler  «. 

which  the  defendant  was  to  take  a  Marsh,  86  Md.,  222. 

patent  suffar  evaporator  of  the  plaintiff  Assumpsit  for  goods  (a  machine)  sold 

upon  trial  and  pay  for  it  if  he  liked  it,  and  delivered  :   Held,  that  the  defen- 

the  plaintiff  to  take  it  back  if  he  did  dant  might  show,  under  the  general 

not  like  it ;  held,  that  in  arriving  at  a  issue,  that  the  machine  was  manufac- 

determination    whether    to    keep    the  tured  by  the  plaintiff  for  the  defendant, 

article  or  not,  the  defendant  was  bound  under  a  condition  that  if  it  did  not 

to  bring  to  the  trial  of  it  honesty  of  work,  nothing  should  be  paid  for  it ; 

purpose  and  judgment  according  to  his  that  it  could  not  be  made  to  work,  and 

capacity,  to  ascertain  his  wishes,  and  that  it  was  useless  to  the  defendant : 

was  not  necessarily  bound  to  use  the  Held,  also,  that  although  the  machine 

care  and  skill  of  ordinary  persons  in  was  not  proved  to  have  been  returned 

making  the  determination  :  Hartford,  to  the  plaintiff,  he  was  not  entitled  to 

etc.,  V.  Brush,  48  Verm.,  528.  any  damages  on  the  qvuintum  valcbat. 

On  a  sale,  with  the  privilege  of  re-  without  showing  some    new  implied 

assigning  after  a  trial  of  the  article,  contract  arising  from  the  defendant's 

the  acceptance  of  the  reassignment  is  a  dealing  with  tue  goods  :  Groundseil  v. 

waiver  of  the  trial.     So  if.  after  the  Lamb,  1  Mees.  &  Welsh.,  852;   Cous- 

sale,  the  vendor  promise  to  furnish  the  ins  v.  Paddon,  2  Cromp.,  Mees.  &  Rose., 

vendee  with  the  means  for  a  trial,  the  547,  5  Tyrwh.,  585. 

promise,  though  without  consideration.  Defendant  having  given  a  written 

is  an  answer  to  the  want  of    trial :  order  for  a  harvester  for  which  he  pro- 

Toung  V.  Hunter,  6  N.  Y.,  208.  posed  on  delivery  to  give  his  note  for 

Where,  by  the  terms  of  a  warranty  two  hundred  dollars,  and  to  pay  the 
under  which  a  reaping  machine  was  same  in  case  the  machine  was  answer- 
sold,  it  was  stipulated  that,  in  case  it  able  to  the  warranty  contained  in  the 
failed  to  work  as  warranted,  it  was  to  order,  and  to  redeliver  the  machine  if 
be  returned  to  the  purchaser  at  a  cer-  it  was  not,  and  the  warranty  clause  con- 
tain place,  it  was  held,  that  a  notifica-  tem plating  the  actual' trial  of  the  ma- 
tion  by  the  seller  to  the  buyer  that  he  chine  in  the  harvest  field,  and  the 
would  not  receive  the  machine  back,  machine  having  been  delivered  without 
excused  the  buyer  from  making  any  ef-  the  note  being  given  or  required, 
fort  to  return  it :  Padden  v.  Marsh,  84  and  having  been  tested  by  defendant 
Iowa,  522.  and  found  unsatisfactory  and  plaintiff 
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notified  thereof,  it  was  held,  in  a  suit  founded  upon  the  special  contract  is 

for  damages  for  refusal  to  deliver  the  necessary  :  Clay  v.  Bohonon,  54  N.  H., 

note,  that  defendant  was  not  bound  to  474;  Pinkham  o.  Mattox,  58  N.  H., 

give  the  note  if  the  machine  was  found  600. 

upon  trial  not  to  be  such  a  one  as  he  Where  the   question  is  whether  a 

was  bound  to  accept  and  pay  for  by  the  machine  would  perform  in  a  certain 

terms    of    the   order  :    Bnerwood    «.  'manner  at  a  certain  place,  evidence  as 

Hecox,  So  Mich. ,  202.  to  the  manner  in  which  it  performed  at 

Where,  by  the  terms  of  a  warranty  a  certain  place  in  another  state  is  com- 

on  the  sale  of  a  reaping  machine,  the  potent :  Baker  v.  Rickart,  52  Ind.,  594. 

buyer  was  limited  to  a  certain  period  But  see  Aikin  v.  Hyde,  99  Mass.,  183, 

of  nse  for  purposes  of  trial  of  the  ma-  supra, 

chine,  and  was  to  give  notice  of  defects  So  that  other  machines  exactly  simi- 

in  case  it  failed  to  work  as  warranted  ;  lar  made  and  sold  by  the  same  vendor 

it  was  held,  the  buyer  having  given  had,  upon  trial,  been  found  defective 

notice  as  required,  that  while  his  subse-  in  the  same  particulars,  when  the  de- 

3 uently  continuing  to  use  the  machine,  fence  woe  that  representations  by  the 

eprived  him  of  the  right  of  returning  seUer,  as  to  the  machine,  were  fraudu- 

it  or  setting  it  aside  and  recovering  the  lent:  Watts,  etc.  ««  Smith,  120  Mass., 

amount  paid,  it  did  not  estop  him  from  444. 

reducing  the  amount  of  the  recovery  Otherwise  where  the  defence  was.  a 

by  the  damages  sustained  by  him  on  hreacJi  of  warranty  that  a  patent  oven 

account  of  the  defects  :    Austnian  9.  should    prove  of  a  certain  capacity : 

Theirer.  84  Iowa,  272.  Vale  9.  Butler,  111  Mass.,  55. 

See  Bamberger  «.  Greiner,  18  Iowa,  On  a  question  as  to  whether  a  build- 

477.  ing  was  negligently  burned  by  sparks 

Where,  on  the  sale  of  a  mac^iine,  the  from  an  engine,  evidence  as  to  how  fa? 
seller  warrants  that  it  will  operate  in  a  sparks  from  the  same  engine  had 
oerUun  manner,  and  agrees  that  if  it  kindled  fires  is  competent:  Hinds  9. 
does  not  he  will  take  it  back  and  re-  Barton,  25  N.  Y.,  544 ;  Teall  9.  Bar- 
turn  the  money,  there  being  no  express  ton,  40  Barb.,  187. 
undertaking  that  the  vendee  shall  in  So  of  other  similar  engines  :  Crist  v. 
such  case  return  the  machine,  the  latter  Erie  Railway,  58  N.  Y.,  688 ;  Hinds  v, 
may,  on  breach  of  the  warranty,  retain  Barton,  14  N.  Y.,  218  ;  Field  9.  N.  Y. 
the  machiue  and  recover  damages  sus-  Cent.  R.  R.,  82  N.  Y.,  889. 
tained  by  the  breach  :  McCormick  «.  Though  it  is  not  proper  to  prove  that 
Danville,  86  Iowa,  645.  a  person  is  usually  careless  :  Jacobs  t?. 

See  also  Fairfield  «.  The  Madison,  Duke,   1    E.   D.   Smith,  C.  PI.,  271; 

etc..  8^  Wise.,  847  ;   Prairie,  etc.,  «.  Perry  «.  Gray,  106  Mass.,  206. 

Taylor,  69  Ills.,  440.  See  Atwood  «.  Scott,  99  Mass.,  177 ; 

where  goods  delivered  "  on  sale  or  Hilton  «.  Scarborough,  5  Gray,  422 ; 

return,"  are    not    returned    within    a  Baker «.  Stonetraker,  86Mo.,  888. 

reasonable  time,  the  sale  of  the  goods  So  what  a  person  did  under  other 

becomes  absolute,  and  the  price  may  be  similar     circumstances :     Murray     9. 

recovered  under  the  common  counts  Smith,.  1  Duer,  482^  ;  Wilmot  «.  Rich- 

for  goods  sold  and  delivered  :  M[o8s  v.  ardson,  6  Duer,  828,  889  ;  Jackson  «. 

Sweet.  16  C.  B.,  498,  disapproving  as  Smith,  7  Cowen,  717. 

to  the  manner  of  pleaiding  in  such  case  :  Nor  that  the  party  had  made  other 

Iley  «.  Frankenstein,  8  Scott,  N.  R.,  similar  contracts  :  Hollingham  «.  Head, 

889.   and  Lyons  v.   Barnes,   2  Stark.  4  C.  B.,  N.S.,  888.  98  £ng.  C.  L.;  27 

N.  P..89.  L.    J.,   C.   PI..   241,  cited  Lei^h  and 

To  same  effect  as  Moss  v.  Sweet  is  Cave,  501  note ;  Plummer  o.  Mold,  22 

Speckler  «.  Marsh,  86  Md..  222.  Minn.,  15. 

In  New  Hampshire  it  has  been  held  See   Btolp   9.   Blair,   68  His.,  541 ; 

that,    in    such  case,  a  special  count  Lynn  o.  ELidder,  48  Verm. ,  42. 
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[1  Common  Pleas  Diviaion,  602.] 
May  26,  1876. 

602]  *BuRC3BrELL  V.  Clark  and  Another. 


'Ditergwney,  a»  to  Duration  of  Term,  between  Habendum  and  Reddendum,  ttnd 
hkween  Leaee  rnul  Counterpart — JieformaUon  of  Deed 

Where  there  is  an  irreconcilable  discrepancy  between  a  lease  and  its  oonnterpart, 
the  former  must  be  taken  to  be  correct  rather  than  the  latter. 

Where  the  statement  of  the  duration  of  the  term  in  the  habendam  differs  from  that 
in  the  reddendum,  the  statement  of  the  term  in  the  latter  will  be  treated  as  surplus- 
age, and  the  former  must  prevail 

In  1784,  a  lease  was  CTanted,  habendum  for  94|  years,  reddendum  for  9U  years. 
The  counterpart  in  both  places  had  it  91i  years;  and  there  were  circumstances  (not 
strictly  evidence)  which  tended  to  show  that  the  term  really  intended  to  be  granted 
was  91  i  years  only.  In  ejectment  by  the  assignee  of  the  reversion  against  the 
assignee  of  the  lessee,  brought  in  1876  : 

Held,  that,  the  lease  being  the  superior  part  of  the  instrument  (treating  the  lease 
and  counterpart  as  one  deed),  the  statement  in  the  habendum  thereof  must  prevail ; 
and  that,  as  between  the  parties  to  the  action,  there  could  be  no  reformation. 

Special  case.  1.  The  plaintiff  sues  as  owner  in  fee  of 
the  premises  contained  in  a  lease  dated  the  3d  of  September, 
1784. 

603]  *2.  By  that  lease  the  Dremises  mentioned  in  the  state- 
ment of  claim  were  demised  to  Samuel  Coney,  his  execu- 
tors, administrators,  and  assigns,  ''To  have  and  to  hold 
the  said  premises  from  the  feast  of  St.  John  the  Baptist 
last  past  before  the  date  hereof  for  and  during  and  unto 
the  full  end  and  term  of  nmetyfowr  years  and  one  quar- 
ter  of  a  year  from  thence  next  ensuing :  Yielding  and  pay- 
ing therefor  yearly  and  every  year  during  the  said  term 
of  ninety  on^  years  and  one  quarter  qf  a  year  hereby  de- 
mised unto  the  said  Henry  Penton  the  yearly  rent  of  three 
pounds." 

3.  The  lease  was  executed  by  Henry  Penton  only. 

4.  Indorsed  upon  the  lease  was  a  description  of  its  con- 
tents, as  follows : — 

Dated  8d  Sept.,  1784. 
Lease  of  a  house'  and  premises  in  the  New  Road 

leading  from  Paddington  to  Islington. 
Commencing  24th  June,  1784. 
For  94i  years.  v 

Mr.   Samuel  Conej.      (^     Rent,  £3  per  annum,  payable  quarterly. 

6.  The  4  in  94  had  originally  been  1,  and  the  +  had  been 
added  at  some  time  of  which  there  was  no  evidence. 

6.  It  was  objected  that  this  fact  could  not  be  taken  into 
consideration  ;  such  objection  to  be  dealt  with  by  the  court. 

7.  The  counterpart  of  the  lease,  signed  by  Coney,  the 


Henry  Penton,  Esq., 
to 
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lessee,  corresponded  in  all  respects  with  the  lease,  except 
that  in  the  habendum  the  term  stated  is  ninety-one  years 
and  one  quarter  instead  of  ninety-four  years  and  one- 
quarter,  and  the  same  on  the  indorsement,  if  that  can  be 
regarded. 

8.  The  house  in  question  is  one  of  a  row  of  seven  houses, 
all  of  which  belonged  to  the  same  lessor,  and  the  remaining 
six  of  which  were  demised  by  indentures  of  lease  dated  the 
31st  of  July,  1784 ;  five  of  the  said  remaining  six  houses  be- 
ing demised  for  the  term  of  91^  years  from  the  said  feast  of 
St.  John  the  Baptist,  and  the  sixth  one  from  the  29th  of 
September  of  that  vear  for  the  term  of  91  years,  to  the  same 
lessee  or  to  others  by  his  direction. 

9.  This  evidence  also  is  objected  to,  and  to  be  dealt  with 
by  the  court. 

10.  The  plaintiff  claims  as  owner  in  fee  on  the  expiration 
of  the  lease. 

*11.  The  defendant  is  executor  of  one  Ann  Hill,  [604 
who  had  purchased  the  residue  of  the  term. 

12.  He  defends  as  landlord,  an  underlease  not  yet  expired 
having  been  granted  by  her. 

The  question  for  the  court  is,  whether  the  lease  of  1784 
was  one  for  94J  or  91  i  years.  If  the  former,  judgment  for 
defendants:  if  the  latter,  for  plaintiff,  as  prayed  for  in 
statement  of  claim. 

Fiiday^  for  the  plaintiff:  It  is  quite  obvious  that  this 
was  intended  to  be  a  lease  for  ninety-one  years  and  a  quar- 
ter only ;  and  the  description  in  the  habendum  must  be 
treated  as  a  mistake.  In  the  reddendum  the  term  is  stated 
to  be  91  i  years,  and  the  counterpart  everywhere  describes 
it  as  9l{  years ;  the  94  therefore  is  inconsistent  with  the 
reddendum  and  also  inconsistent  with  the  counterpart ;  and 
the  house  in  question  is  one  of  a  row,  the  leases  of  which 
were  granted  at  the  same  time,  and  all  are  for  91 J  years  onlv. 

[Brett,  J. :  Can  the  court  look  at  the  counterpart  for  the 
purpose  of  correcting  a  supposed  blunder  in  the  lease  ?] 

The  counterpaft  is  always  admitted  as  evidence  of  the  de- 
mise :  Houghton  v.  Kanig  (*).  The  consequence  of  holding 
this  to  be  a  lease  for  94J  years  will  be  that  the  tenant  will 
occupy  for  three  years  without  paying  any  rent.  In  Leake 
on  CK)ntract8,  p.  173,  it  is  said:  *' Where  a  mistake  in  a 
written  contract  is  so  obvious  on  the  face  of  it  as  to  leave  no 
doubt  of  the  intention  of  the  parties  without  the  assistance 
of  external  evidence,  the  contract  is  construed  according  to 
the  obvious  intention  of  the  parties.    Accordingly,  where  it 

0)  18  C.  B.,  285. 

18  EjC^g.  Rep.  30 
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was  manifest  on  the  face  of  an  instrument  that  one  name 
had  been  written^  by  mistake  for  another,  the  court  read  the 
instrument  with  the  mistake  corrected.  So,  where  in  a 
bond  the  condition  was  written  that  it  should  be  void  if  the 
obligor  did  not  pay  a  sum  of  money,  the  court  recognized 
the  *  not'  as  inserted  by  mistake,  and  read  the  bond  without 
it :  Wilson  v.  Wilson  {^)  and  an  Anonymous  Case  referred 
to  in  the  judgment  of  Lord  St.  Leonards"  (").  In  9pyve  v. 
Topham  ('),  a  lease  for  a  year  was  made  between  A.  and  B. ; 
605]  the  release  stating  B.  to  be  a  trustee  for  *C.,  granted 
the  premises  unto  C.  in  his  possession  being  by  virtue  of  an 
indenture  of  lease  bearing  date  the  day  before  the  release, 
and  to  his  heirs,  habendum  to  B.  and  his  heirs  to  such  uses 
as  C.  should  appoint ;  and  it  was  held  that  the  release  was 
sufficient  to  convey  the  premises  to  B.,  and  that  the  words 
in  the  granting  part,  *'unto  C,  &c,,"  might  be  rejected  as 
surplusage.  And  see  ^rickland  v.  MaxweU  (*) ;  Morton  v. 
Woods  (•). 

Oraham  {Benjamin^  Q.C.,  with  him),  contrsl:  The  fact 
of  other  leases  having  been  granted  at  the  same  time  amounts 
to  nothing.  The  hiwendum  is  the  proper  place  to  look  for 
the  duration  of  the  term.  ''The habendvm  of  a  deed  is  that 
part  of  a  deed  which  doth  begin  with  to  have  and  to  hold. 
And  this  clause  doth  properly  succeed  the  premises.  And 
the  oflSce  hereof  is  to  set  down  again  the  name  of  the  grantee, 
the  estate  that  is  to  be  made  and  limited,  or  the  time  that  the 
grantee  shall  have  in  the  thing  granted  or  demised,  and  to 
what  use."     Shep*  Touch.,  76. 

[Brett,  J.:  Reading  the  lease  and  counterpart  together, 
it  is  obvious  that  the  term  was  intended  to  be  lor  91^  years, 
and  not  94^  years.] 

"If  there  be  any  difference  between  the  parts,  the  coun- 
terpart shall  be  made  to  agree  with  the  principal,  and  it 
[the  error]  shall  be  deemed  the  misprision  of  the  clerk:" 
Shep.  Touch.,  63.  The  lease  is  the  effectual  part  of  the 
transaction  ;  and  is  to  be  construed  most  strongly  against 
the  grantor.  In  modern  leases  it  is  not  usual  to  repeat  the 
duration  of  the  term  in  the  reddendumi^), 

[Brett,  J.:  Are  there  any  cases  of  applications  to  courts 
of  equity  to  reform  leases  under  circumstances  such  as 
these  ?] 

The  cases  of  reformation  of  deeds  have  always  been  as 
between  the  original  parties  to  them.     Here,  the  defendant 

(»)  23  L.  J.  (Oh.),  697.  (*)  Law  Rep.,  4  Q.  B.,  298. 

('^)  23  L.  J.  (Ch.),  at  p.  708.  (*)  See  the  precedenta  in  Bythewood's 

(»)  8  East,  116.  Conveyancing,  8d  ed.,  by  Sweet,  pp.  619 

O  2  C.  <fc  M.,  639.  et  seq. 
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represents  a  sub-lessee  who  has  underlet  upon  the  faith  of 
the  term  being  for  94J  years.  The  principle  upon  which 
equity  will  grant  relief  by  way  of  reformation  is  well  stated 
by  the  Master  of  the  Rolls  in  Oarrard  v.  Frankeli^).  The 
rule  of  construction  has  always  been  that,  ^4f  there  be  two 
clauses  or  parts  of  the  deed  repugnant  the  one  to  the  other, 
the  first  part  shall  be  received  and  the  latter  rejected, 
*except  there  be  some  special  reason  to  the  contrary :"  [606 
Shep.  Touch.,  88. 

[Brett,  J.:  Is  not  the  more  modern  rule  this,  that  all 
the  parts  of  the  deed  are  to  be  read  together,  so  as  if  possible 
to  give  a  sensible  construction  to  the  whole  instrument  %  See 
Shep.  Touch.,  87.] 

As  to  the  alteration  of  the  Indorsement,  the  presumption 
would  be  that  it  was  made  at  the  time  of  the  grant :  Ijoe  d. 
Tatum  V.  Oaiomore  (*). 

[Brett,  J. :  If  the  deed  cannot  be  reformed,  the  indorse- 
ment is  of  no  value.] 

Finlay^  in  reply :  Oarrard  v.  FranJcel  (')  is  clearly  dis- 
tinguishable. The  plaintiff  here  stands  in  a  better  position 
than  the  defendant ;  the  latter  bought  under  the  instrument 
containing  the  discrepancy,  and  took  her  chance,  and  made 
no  inquiry ;  whereas  the  plaintiff  is  an  assignee  of  the  origi- 
nal lessor,  and  took  without  notice  that  there  was  anything 
in  the  transaction  to  suggest  the  necessity  for  inquiry.  If 
the  contention  on  the  part  of  the  defendant  is  correct,  the 
covenants  to  insure,  &c.,  will  have  no  operation  during  the 
last  three  years  of  the  term.  Less  violence  will  be  done  to 
the  whole  instrument  if  the  plaintiff's  construction  is  adopted 
than  if  that  of  the  defendant  is  allowed  to  prevail. 

Brett,  J.:  I  cannot  say  that  this  is  otherwise  than  a 
case  of  difficulty ;  but,  upon  the  whole,  I  think  our  iudg- 
ment  must  be  for  the  defendant.  The  plaintiff,  being 
assignee  of  the  original  lessor,  brings  ejectment  alleging  that 
the  term  created  by  the  lease  has  expired  by  effluxion  of 
time :  th^  defendant  is  the  executor  of  an  assignee  from  the 
original  lessee.  In  the  lease  the  term  mentioned  in  the  ha- 
hendum  is  94J  years  from  the  24th  of  June,  1784 ;  but  the 
reddendum  is  as  follows:  "Yielding  and  paying  therefor 
yearly  and  every  year  during  the  said  term  of  ninety-one 
years  and  one  quarter  of  a  year  hereby  demised,  unto  [the 
lessor]  the  yearly  rent  of  £3."  In  the  counterpart,  the 
term  stated  both  in  the  habendum  and  in  the  reddendum  is 
91  i  years. 

There  are  other  circumstances  mentioned  in  the  case. 

(>)  80  Beav.,  446.  (•)  16  Q.  B.,  745. 


236  COMMON  PLEAS  DIVISION.  [V6l.  I. 

1876  Borchell  v.  Clark. 

The  indorsement  on  the  counterpart  indicates  a  term  of  91 J 
607]  years  ;  and  *that  on  the  original  lease  had  originally- 
been  9li  years,  but  the  1  had  at  some  uncertain  time  been 
changed  into  a  4.  The  house  in  question  was  one  of  a  row 
of  seven  belonging  to  the  same  lessor  and  all  demised  about 
the  same  day,  and  the  other  six  were  all  granted  for  91j^ 
years  only.  The  evidence  as  to  these  facts  was  of  course 
objected  to ;  but  it  was  argued  for  the  plaintiff  that  they 
showed  that  the  manifest  intention  of  the  original  parties  to 
the  lease  in  question  was  to  create  a  term  of  91  ^  years,  and 
that  therefore  the  court  should  reform  (or  treat  as  reformed) 
the  lease,  and  so  make  the  whole  consistent,  viz.,  a  lease  for 
91^  years.  On  the  other  hand,  it  was  urged  that  a  deed  can 
only  be  reformed  wherje  the  intention  is  manifest,  and  where 
the  question  arises  between  the  original  parties ;  and  that 
here,  the  lease  being  in  the  hands  of  an  assignee  of  the 
lessee,  the  court  could  neither  reform  it  nor  treat  it  as  re- 
formed. To  this  it  was  answered  that  the  plaintiff  is  assignee 
of  the  lessor,  and  therefore  had  a  right  to  assume  from  the 
counterpart  in  his  possession  that  the  term  therein  repre- 
sented was  the  correct  term  ;  whereas,  the  defendant  repre- 
sents a  purchaser  from  the  lessee,  who  purchased  according 
to  the  description  in  the  lease,  and  consequently  had  more 
notice  of  the  difficultv  of  the  title  than  the  plaintiff  could 
have, -and  was  bound  to  inq^uire.  I  think  that  argument 
cannot  prevail.  It  is  the  plaintiff  who  is  asking  for  the  in- 
terference of  the  court, — for  a  reformation  of  the  deed. 
Assuming,  but  not  determining,  that  the  court  can  look  at 
all  the  facts  set  out  in  the  case,  and  that  those  facts  should 
induce  us  to  reform  this  lease,  I  think,  looking  at  the  po- 
sition of  this  plaintiff  and  this  defendant,  we  ought  not  to 
reform  it.  The  defendant  has  bought  the  premises  from 
the  lessee  upon  the  faith  of  the  lease.  I  cannot  think  it 
right  to  say  that  the  purchaser  of  a  lease,  if  the  construction 
upon  the  face  of  it  is  doubtful,  is  under  any  obligation  to 
look  from  the  superior  to  the  inferior  document  to  see 
whether  or  not  the  two  are  consistent.  He  has  a  right  to 
assume  that  the  counterpart  is  in  all  respects  in  con- 
formity with  the  lease.  I  think  the  plaintiff  is  not  entitled 
to  this  remedy  as  against  the  defendant,  who  was  not  a 

{)arty  to  the  original  lease.     We  must,  therefore,  treat  the 
ease  as  unreformed. 

Now,  the  authorities  show  that  the  lease  and  counterpart 
form  one  document,  the  lease  being  the  superior  ;  and  that, 
608]  if  there  is  *any  /  discrepancy  between  them,  the 
counterpart  is  to  be  considered  wrong  by  the  misprision 
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of  the  clerk,  and  the  lease  is  to  prevail ;  and,  farther,  that 
the  habendum  is  to  prevail  over  the  reddendum.  The 
proper  way,  therefore,  will  be  to  regard  as  surplusage  the 
words  of  the  reddendum^  *'the  said  term  of  91 J  years," 
leaving  it  to  read  '*  yielding  and  paying  therefor  yearly  and 
every  year  during  tne  said  term  hereby  demised,  unto  fthe 
lessor]  the  yearly  rent  of  £3."  The  ejectment  thereiore 
fails,  and  the  defendant  is  entitled  to  judgment. 

Archibald,  J.:  I  am  of  the  same  opinion.  The  question 
here  arises  upon  a  lease  the  habendum  of  which  states  the 
terra  to  be  94^  years  from  the  24th  of  June,  1784,  and  the  red- 
dendum unnecessarily  repeating  the  term,  stated  it  to  be  91 J 
years  ;  in  the  counterpart  the  term  is  in  both  places  stated 
to  be  91^  years ;  and  the  question  is  h)  which  we  are  to  give 
effect.  On  the  part  of  the  plaintiff,  it  is  contended  that  he 
is  entitled  to  have  the  lease  reformed  by  the  counterpart. 
But  I  think  Mr.  Graham  has  satisfactorily  shown  us  that, 
the  lease  having  been  assigned  to  the  defendant's  testatrix, 
who  had  no  means  of  knowing  that  there  was  any  discrep- 
ancy between  the  instrument  under  which  she  bought  and 
that  under  which  the  plaintiff  bought,  the  Court  of  Equity 
would  not  reform  the  lease.  Taking  it  therefore  as  unre- 
formed,  how  are  we  to  treat  it?  We  were  referred  to 
Sheppard's  Touchstone,  p.  75,  where  the  office  of  the  haben- 
dum is,  ''to  set  down  again  the  name  of  the  grantee,  the 
estate  that  is  to  be  made  and  limited,  or  the  time  that  the 
grantee  shall  have  the  thing  granted  or  demised,  and  to 
what  use."  At  p.  52  also  the  learned  author,  dealing  with 
"the  parts  of  a  deed,"  says :  ''The  office  of  the  habendum 
is,  to  name  again  the  feoffee,  lessee,  &c.,  and  to  set  forth 
what  estate  he  shall  have,  and  for  what  time  he  shall  hold 
the  thing  given  or  granted."  That  of  the  reddendum  is, 
'*to  set  forth  by  what  rent  he  shall  hold  the  land."  Then 
at  p.  63  we  find  this  :  "Although  both  parts  of  the  inden- 
ture are  but  as  one  deed,  yet  the  part  of  the  grantor  is  as  the 
principal,  and  the  other  is  not  but  a  counterpart.  And 
therefore  if  the  lessor  only  seal,  and  not  the  lessee,  yet  it  is 
as  good  [to  bind  him]  as  if  both  had  sealed  [and  frequently 
a  grantee  may  be  bound  by  acceptance,  as  an  estoppel ; 
*1  Inst.,  143,  a.];  and,  if  there  be  any  difference  be-  [609 
tween  the  parts,  the  counterpart  shall  be  made  to  agree  with 
the  principal,  and  it  [the  error]  shall  be  deemed  the  mis- 
prision of  the  clerk."  It  follows  that  we  must  read  the 
habendum  here  as  expressing  the  real  intention  of  the  parties 
to  the  original  lease  that  the  term  should  enure  for  ninety- 
four  years  and  a  quarter,  and  the  mention  of  the  term  in  the 
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reddendum  may  be  treated  as  surplusage.  I  think  we  are 
bound  80  to  deal  with  it ;  and,  treating  the  reddendum  as 
for  94J  years,  the  lease  will  operate  as  creating  a  term  of 
94J  years,  and  so  all  the  covenants  will  apply  consistently. 
Although,  therefore,  the  case  is  not  witnout  difficulty,  I 
think  tnat  is  the  true  solution  of  it ;  and  I  a^ree  with  my 
Brother  Brett  that  the  defendant  is  entitled  to  judgment. 

Judgmemif(yr  the  dtfendarU. 

Solicitor  for  plaintiff :   W.  TF.  Hayne. 

Solicitors  for  defendant :  MackesoUy  Taylor  and  Arnovld, 

Where,  in  an  action  against  a  party  copy  which  is  in  the  defendant's  hands 

for  a  forfeiture  of  a  contract  executed  and    by  which    he  was  governed  in 

in  duplicate,  the  copies  produced  by  making  his  payments :  Judd  «.  Ensign, 

the  respective    parties  vary  in    their  6  Barb.,  25S,  263. 
phraseology,  the  court  will  follow  the 


[1  Ck>mmon  Pleas  Division,  618.] 
May  1, 1876. 

618]    *Parker  V.  The  South  Eastern  Railway  Co. 

Jtcahoay  Company — JBaUmerU — Deposit  of  Property  in  Cfoak  room — Ticket — Condition 

indorsed  thereon — "  See  Back," 

On  the  deposit  of  articles  at  the  cloak  room  at  a  railway  station,  a  charge  is  made 
of  2d.  for  each,  and  the  depositor  receives  a  ticket  on  the  face  of  which  is  printed  the 
times  of  opening  and  closing  the  cloak  room,  and  the  words  "  See  Back ;"  and  on  the 
back  there  is  a  notice  that  '*  the  company  will  not  be  responsible  for  any  package  ex- 
ceeding the  value  of  £10."  A  placard,  upon  which  is  printed  in  legible  characters 
the  same  condition,  is  also  hung  up  in  a  conspicuous  place  in  the  cloak  room. 

The  plaintiff  deposited  his  bag  (of  the  value  of  £24  12*.)  in  the  defendants*  cloak 
room,  paid  2dl,  and  received  a  ticket.  The  bag  was  lost  or  stolen.  In  an  action  to 
recover  its  value,  the  plaintiff  swore  that,  on  receiving  the  ticket,  he  placed  it  in  his 
pocket  without  reading  it.  imagining  it  to  be  only  a  receipt  for  the  money  paid  for 
the  deposit  of  the  article ;  that  lie  did  not  see  the  condition  at  the  back  of  the  ticket ; 
nor  did  ho  see  the  notice  hung  up  in  the  cloak  roonL  The  judge  left  two  questions 
to  the  jury, — 1.  Did  the  plaintiff  read  or  was  he  aware  of  the  special  condition  upon 
which'  the  article  was  deposited  ?  2.  Was  the  plaintiff,  under  the  circumstances, 
under  any  obligation  in  the  exercise  of  reasonable  and  proper  caution,  to  read  or  to 
make  himself  aware  of  the  condition  ? 

The  iury  answered  both  questions  in  the  negative,  and  a  verdict  was  entered  for 
the  plaintiff: 

Iieldt  that,  upon  these  facts  and  findings,  the  company  were  responsible  for  the 
loss  of  the  bag. 

Mere  nolioe,  not  brought  home  to  and  assented  to  by  the  depositor,  is  not  enough 
in  such  a  case  to  relieve  the  company  from  liability. 

Henderson  v.  Stevenson  (Law  Rep.,  2  H.  L.,  Sc.  470)  commented  upon. 

Action  against  the  South  Eastern  Railway  Conapany  for 
the  value  of  a  bag  and  its  contents  lost  to  the  plaintiff 
through  the  negligence  of  the  company's  servants. 

The  cause  was  tried  before  Pollock,  B.,  at  Westminster  on 
the  27th  of  February  last.     The  facta  were  aa  follows  :    The 
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plaintiff  was  a  passenger  by  the  defendants'  railway.  On 
arriving  at  Charing  Cross  station  he  deposited  his  port- 
manteau and  travt^Iiing  bag  in  the  cloak  room  of  the  defen- 
dants, paid  4<2.,  and  received  from  the  attendant  a  ticket  on 
the  face  of  which  was  the  following : — 

^'  South  Eastern  Railway.       Charing  Cross  Station. 

'*2  articles. 

"The  public  are  informed  that  the  office  for  the  receipt 
and  delivery  of  left  luggage  will  be  open  on  week  days  at 
9  a.m.,  and  closed  at  11  p.m.,  and  on  Sundays  from  7  a.m. 
to  11  a.m.,  and  from  12.30  to  10  p.m. 

**' After  the  expiration  of  seven  days,  property  of  [619 
this  kind  not  taken  away  by  the  owner  must  be  sent  to  the 
unclaimed  property  office. 

"3,386.     L.B.     6th  April,  1875." 

[See  Back.] 

At  the  back  of  the  ticket  was  a  notice,  as  follows : — 

**This  company  will  not  be  responsible  for  articles  left  bv 
passengers  at  the  station  unless  the  same  be  duly  registered, 
for  which  a  charge  of  2d.  per  article  will  be  made,  and  a 
ticket  given  in  exchange ;  and  no  article  will  be  given  up 
without  the  production  of  the  ticket,  or  satisfactory  evi- 
dence of  the  ownership  being  adduced.  A  charge  of  Id. 
per  diem  in  addition  will  be  made  on  all  articles  left  in  the 
cloak  room  for  a  longer  period  than  twenty-four  hours. 
The  company  will  not  be  responsible  for  any  package  ex- 
ceeding tne  value  of  £10." 

The  plaintiff  on  his  return  to  the  station  a  few  hours  after 
he  had  so  deposited  them,  presented  the,  ticket  and  de- 
manded the  portmanteau  and  bag.  He  received  the  former, 
bat  the  latter  (which  with  the  contents  was  of  the  admitted 
value  of  £24  10*.)  could  not  be  and  never  was  found. 

The  answer  relied  on  by  the  company  was  the  condition 
printed  at  the  back  of  the  ticket,  and  also  the  fact  that  a 
notice  to  the  same  effect  was  printed  in  legible  characters  on 
a  placard  which  was  publicly  exhibited  in  a  conspicuous 
part  of  the  cloak  room.  The  plaintiff  denied  having  seen 
either  ;  saying  that,  on  receiving  the  ticket,  he  placed  it  in 
his  pocket  without  reading  it,  as  he  imagined  it  to  be  qnly 
a  receipt  for  the  money  paid  for  the  deposit  of  the  articles. 
He  .admitted,  however,  that  he  had  received  such  tickets 
before.  ^ 

The  learned  judge,  having  had  his  attention  called  to 
Henderson  v.  Stevenson  {'),  left  two  questions  to  the  jury, — 
1.  Did  the  plaintiff  read  or  was  he  aware  of  the  special  con- 

0)  Law  Rep.,  2  H.  L.,  8c,  470. 
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dition  upon  which  the  articles  were  deposited  ?  2.  Was  the 
plain tifl^  nnder  the  circumstances,  under  any  obligation,  in 
the  exercise  of  reasonable  and  proper  caution,  to  read  or  to 
make  himself  aware  of  the  condition  ?  (') 

The  jury  answered  both  these  questions  in  the  negative, 
and  the  learned  Baron  thereupon  directed  judgment  to  be 
entered  for  the  plaintiff  for  the  amount  claimed,  reserving 
leave  to  the  defendants  to  move  to  enter  judgment  for  them. 
620]  *Feb.  1.  Willis  moved  to  set  aside  the  judgment 
entered  for  the  plaintiff,  and  enter  judgment  for  the  defen- 
dants, ''  on  the  ground  that,  upon  the  Eicts  admitted  at  the 
trial,  and  notwithstanding  the  findings  of  the  jury,  the  judge 
ought  to  have  entered  judgment  for  the  defendants,"  or  for  a 
new  trial,  '^  on  the^rouna  of  misdirection  in  telling  the  jury 
that  they  should  hnd  a  verdict  for  the  plaintiff  if  they 
thought  that,  considering  the  plaintiff's  knowledge  of  the 
world  and  of  life,  and  the  nature  and  character  of  the 
transaction,  he  had  used  proper  caution  in  not  having  read 
the  document  given  to  him  at  the  time  of  the  deposit." 
[He  cited  Van  Toll  v.  Sovih  Eastern  By.  Co.  (*),  Lewis  v. 
M^Kee  (•),  and  Stewart  v.  London  and  J^orth  Western  Ry. 
Co.  C)]. 

Prentice^  Q.C.,  and  F.  Pollock^  showed  cause :  The 
ticket  in  itself  cannot  amount  to  a  contract:  there  must  be 
an  assent  by  both  parties  to  constitute  a  valid  contract ; 
and  here  it  must  be  taken  that  the  plaintiff  never  had  his 
attention  called  to  the  words  printed  on  the  back  of  the 
ticket,  and  that  he  never  read  them.  Henderson  v.  Steven- 
son (•)  is  precisely  in  point.  There,  a  ticket  having  on  its 
face  only  the  words  "Dublin  and  Whitehaven"  was  given 
to  a  passenger,  who,  without  looking  at  it,  paid  for  it  and 
went  on  board.  In  an  action  by  the  passenger  against  the 
steam  packet  company  for  the  loss  of  his  luggage,  it  was 
held  to  be  no  defence  on  the  part  of  the  company  that  on 
the  back  of  the  ticket  there  was  an  intimation  that  they 
were  not  to  be  liable  for  losses  of  any  kind  or  from  any 
cause.  The  language  of  Cairns,  L.C.,  and  of  all  the  learned 
Lords  who  delivered  judgments  in  that  case  is  conclusive  in 
favor  of  the  plaintiff  here.  ^ 

[Lord  Coleridge,  C.J.:  There  was  no  reference  on  the 
face  of  the  ticket  there  to  the  conditions  printed  on  the  back 
of  it.     It  must  be  matter  of  evidence  in  each  case.] 

In  Van  Toll  v.  Sonth  Eastern  Ry.  Co.  ("),  the  court  were 

(0  See  Synumdt  y.  Pain,  6  H.  <b  N.,  ^(<)  Law  Rep.,  4  Ex.,  68.  60. 
709  ;  80  L.  J.  (Ex.),  266.  {*)  8  H.  A  C,  186 ;  88  L.  J.  (Ex.),  199. 

(•)  12  C.  B.  (N.S.),  76;  81  L.  J.  (C.P.),        (*)  Law  Rep.,  2  H.  L.,  Sc.,470. 
241. 
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to  draw  each  inferences  from  the  facts  as  a  jury  might  have 
done,  and  the  inference  they  drew  was  that  the  plaintiff 
knew  of  the  special  terms  on  whicii  the  bag  was  deposited, 
and  assented  to  be  bound  by  them.  The  same  remark  ap- 
plies to  Stewart  v.  North  *  Western  Ry.  Co.  (*) ;  and  [621 
Zunz  V.  Sovih  Eastern  My.  Co.  (')  is  disposed  of  by  the  ob- 
servations of  Lord  Chelmsford  in  Henderson  v.  Stevenson  {*). 

[Lord  Colebidoe,  C.J.:  Pollock,  G.B.,  puts  it  thus  in 
Stewart  v.  North  Western  Ry.  Co.  (*) :  **  As  to  the  finding  of 
the  jury  that  the  plaintiff  was  not  aware  of  the  contents  of 
the  time*bills,  the  rule  applies,  that  a  person  must  be  pre- 
sumed to  know  what  he  has  the  means  of  knowing,  whether 
he  avails  himself  of  those  means  or  not."  If  that  is  to  be 
taken  to  be  a  proposition  of  law,  it  is  distinctly  overruled 
by  the  judgment  in  the  House  of  Lords.  It  may  be  that  it 
is  a  matter  which  may  be  fairly  pressed  before  a  jury.] 

Willis  and  Bremner^  in  support  of  the  order :  Henderson 
V.  Stevenson  (')  does  not  decide  this  case.  It  may  well  be 
that  that  which  is  at  the  back  of  the  document  and  is  not 
seen  is  not  part  of  the  contract.  But  it  is  otherwise  where 
tliere  is  on  the  face  of  the  document  given  to  the  party  a 
distinct  reference  to  conditions  printed  on  the  back  ol:  it. 
In  Van  ToU  v.  South  Eastern  By.  Co.  (•)  the  facts  were  as 
nearly  as  possible  the  same  as  the  facts  here,  and  the  form 
of  thQ  ticket  was  the  same.  Byles,  J.,  says  (') :  '*  Suppose, 
instead  of  a  notice  limiting  the  liability  of  the  bailees,  this 
bad  been  a  notice  to  quit,  or  a  notice  of  the  dishonor  of.  a 
bill,  or  a  notice  of  objection  to  a  vote  for  a  county  or 
borough,  it  would  be  a  strong  thing  to  say  that  a  man 
might  put  such  a  notice  into  his  pocket,  and  say  he  never 
read  it."  "Where  a  notice  of  this  kind  is  given,  it  seems 
to  me  there  may  be  two  sorts  of  assents.  One  is,  where 
the  terms  are  read  by  the  bailor,  and  then  he  puts  the 
document  into  his  pocket,  and  so  assents  to  it  expresslj^. 
But  if,  without  reading  it,  he  chooses  to  put  it  into  his 
pocket,  though  he  does  not  know  one  word  it  contains,  it 
seems  to  me  that  he  assents  to  it  implicitly,  whatever  the 
terms  may  be,  on  two  conditions.  One  of  those  con- 
ditions is,  that  the  terms  contained  in  the  notice  should  be 
reasonable."  , 

[Lord  Coleridge,  C.J.:    Nobody  seems  to  have  asked 

(1)  8  H.  A  C,  186;  83  L.  J.  (£x.)>  199.  O  Iaw  Rep.,  2  H.  l«.,  Sc.,  470. 

{*)  Law  Rep.,  4  Q.  B.,  689.  (•)  12  C.  B.  (N.S.),  76;  81  L.  J.  (C.P.), 

(»)  Law  Rep.,  2  H.  L.,  Sc,  470.  477.  241. 

(*)  8  H.  A  C,  136,  188;  88  L.  J.  (Ex.),  0)  12  C.  B.  (N.S.).  t^  p.  87. 
199.      . 

18  Eng.  Rep.  31 
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622]  the  *plaintiflf  whether  she  had  read  the  notice  or  not. 
The  Lord  Chief  Justice,  however,  seems  to  have  assumed 
that  she  had.] 

The  cases  of  Tork^  Newcastle  and  Berwick  My.  Co:  v. 
Crisp  {')  and  Van  Toll  v.  South  Eastern  Ry.  Co.  (*)  were 
cited  in  Lewis  v.  M'Kee  (*),  and  Willes,  J.,  delivering  the 
judgment  of  the  Exchequer  Chamber,  expressly  says  that 
the  court  threw  no  doubt  on  the  principles  acted  upon  in 
those  cases, — observing  that,  ^^  in  tliose  cases,  as  part  of  the 
contract,  and  as  expressing  or  intended  to  express  the  terms 
on  which  the  parties  were  dealing,  a  written  document  was 
handed  from  the  one  to  the  other  under  circumstances  in 
which,  without  negligence,  the  person  receiving  it  could  not 
be  unaware  of  what  the  person  delivering  it  meant  to  bind 
himself  to."  The  true  question  for  the  jury,  after  the  first, 
was,  whether  the  plaintiff  knew  or  had  the  means  of  know- 
ing that  the  company  were  receiving  the  bag  upon  some 
special  printed  terms.  If  they  found  that  affirmatively, 
they  should  have  been  directed  to  find  for  the  defendants, 
on  the  ground  that  the  plaintiff  had  assented  to  those 
terms  without  reading  them,  or.  that  there  was  mutual 
error,  and  that  the  plaintiff's  claim  as  a  simple  bailor  was 
not  made  out. 

[LoHD  Coi^ERiDOE,  C.J.:  The  plaintiff  did  not  know  that 
the  terms  upon  which  the  company  received  his  property 
were  those  printed  on  the  back  of  the  ticket.  The  jury  have 
so  found,  and  also  that  he  was  not  negligent  in  not  know- 
ing it,] 

They  should  have  been  asked  whether  he  knew  that  there 
were  special  terms.  [Kerr  v.  Willan  (*)  and  Mowley  v* 
Home  (•)  were  also  cited  (*).] 

Lord  Coleridge,  C.J.:  In  this  case  the  plaintiff  sues 
the  South  Eastern  Railway  Company  for  damages  for  the 
loss  of  a  portion  of  his  luggage,  he  having  been  a  passenger 
by  their  railway.  The  article  in  question  (a  travelling  bag) 
had  been  delivered  to  the  company  at  the  cloak  room  of 
623]  their  station  at  Charing  Cross,  and  *2d.  had  been 
paid  upon  its  being  so  deposited,  and  a  ticket  given  to 
the  plaintiff  which  upon  the  face  of  it  purported  to  be  ai} 
acknowledgment  that  the  company  had  received  the  article. 
At  the  bottom  of  this  ticket  were  printed  the  words  ^'  See 

(«)  14  C.  B.,  627 ;  28  L.  J.  (C.P.),  125.  (•)  At  the  close  of  his  argument,  WUlis 

(*)  12  C.  B.  (N.S.X  75;  81  L.  J.  (C.P.),  stated  that  a  similar  qoesUon  was  pend- 

241.  ing  Id  the  Queen's  Bench  Division,  and 

O  Law  Rep.,  4  £x.»  68,  61.  that  time  had  been  taken  for  considera- 

(♦)  6  M.  A  B.,  160.  tion.     HarrtM  v.   Ore<U  Wettem  Ry,  Co,, 

(*)  8  Bing.,  2.  1  Q.  B.  D.,  615, 
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back,"  and,  when  the  back  is  looked  at,  certain  conditions 
are  found  printed  thereon,  one  of  which  is,  "The  compan^^ 
will  not  be  responsible  for  any  package  exceeding  the  value 
of  £10."  It  was  admitted  that  the  bag  in  question  did  ex- 
ceed the  value  of  £10.  At  the  trial  before  Pollock,  B.,  the 
plaintiff  swore  that,  when  he  received  the  ticket,  he  put  it 
into  his  pocket  and  did  not  read  it,  considering  it  to  be  a 
mere  memorandum  or  receipt  for  the  money  paia,  and  that 
he  did  not  see  any  placard  hung  up  in  the  cloak  r^om.  He 
added  that,  having  threatt^ned  to  take  proceedings  against 
the  company,  his  attention  was  for  the  first  time  called  to 
the  indorsement  on  the  ticket.  The  learned  Baron  put  two 
questions  to  the  jury,  viz.,  1.  Did  the  plaintiff  read  or  was 
he  aware  of  the  special  conditions  upon  which  the  articles 
were  deposited?  2.  Was  the  plaintiff,  under  the  circum- 
stances, under  any  obligation,  in  the  exercise  of  reasonable 
and  proper  caution,  to  read  or  to  make  himself  acquainted 
with  the  conditions?  The  jury  answered  both  these  ques- 
tions in  the  negative.  The  question  is  whether,  upon  these 
facts  and  findings  the  defendants  are  responsible  for  the 
loss  of  the  plaintiff's  bag.    I  am  of  opinion  that  they  are. 

The  question  turns  upon  certain  elementary  propositions 
of  the  law  of  conti-act,  qualified  by  some  decisions.  It 
seems  to  me  to  be  impossible  to  say  that  there  is  no  contract, 
supposing  the  fact  to  be  that  the  condition  printed  on  the 
back  of^t'he  ticket  was  not  brought  home  to  one  of  the  con- 
tracting parties.  The  facts  which  are  relied  on  as  evidence 
of  a  contract  are  these :  The  plaintiff  hands  in  a  bag  to  a 
servant  of  the  company  at  a  place  called  the  cloak  room, 
and  pays  2d.,  receiving  in  return  a  paper.  It  is  impossible 
to  say  that,  because  there  are  on  the  back  of  that  paper 
conditions  which  the  company  intend  to  form  the  basis  of  a 
contract,  but  which  are  not  brought  to  the  knowledge  of 
the  plaintiff,  therefore  there  is  no  contract.  The  contract  is 
the  ordinary  contract  of  bailment ;  and  the  company  are 
bound  to  ta&e  care  of  the  article  intrusted  to  them.  But  it 
is  said  that,  ^though  there  may  be  such  a  contract  [624 
in  the  case  supposed,  at  any  rate  that  is  not  so  here,  be- 
cause the  company  all  along  contracted  to  be  liable  only 
upon  certain  terms  of  which  this  is  not  one.  It  is  further 
said  that  the  circumstances  were  such  that  no  one  could 
without  being  guilty  of  negligence  be  unaware  of  the  con- 
tents of  the  document  given  out  as  forming  the  basis  of  the 
contract,  and  that,  as  the  plaintiff  chose,  without  taking 
reasonable  care  to  see  what  was  on  the  paper,  to  leave  the 
bag,  he  must  be  assumed  to  have  assented  to  be  bound  by 
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conditions  which  were  fairly  brought  to  his  knowledge,  and 
•that  the  company  have  therefore  a  right  to  r«ly  on  those 
conditions  as  forming  part  of  the  contract. 

Now,  it  seems  to  me  to  be  impossible,  in  common  sense  or 
npon  the  authority  of  any  of  the  cases,  to  lay  down  any 
definite  and  fixed  line  with  regard  to  which  it  can  be  said 
that  a  railway  company  are  boand  or  not  bound  by  such  a 
document  as  this.  It  must  in  each  case  be  a  question  of 
evidence  and  common  sense.  There  are  cases,  no  doubt, 
where,  when  a  document  has  been  handed  to  a  man,  he  roust 
be  taken  to  have  acquainted  himself  with  its  tarmst,  and,  if 
he  has  not  in  fact  done  so,  it  is  his  own  fault,  and  he  is  bound 
by  them.  Take  the  case  of  a  sale  of  land :  a  document  is 
handed  to  the  intending  purchaser  which  contains  the  con- 
ditions of  sale.  Having  bad  an  opx)ortanity  of  doing  so,  it 
must  be  assumed  as  against  him  that  he  has  read  the  condi- 
tions, and  assented  to  deal  with  reference  to  them.  Can  it 
be  said  that  that  is  the  case  with  a  document  like  this }  In 
every  case  of  this  kind  it  must  be  matter  of  evidence  whether 
or  not  the  conditions  were  so  brought  to  the  knowledge  of 
the  party  sought  to  be  bound  as  to  satisfy  a  jury  that  those 
were  the  terms  upon  which  both  were  contracting.  That  is 
the  principle  upon  ^hich  the  House  of  Lords  decided  the 
recent  case  of  Jaenderson  v.  Stevenson  (').  That  case  is  on 
all  fours  with  the  present,  with  this  exception,  viz.,  that 
there  the  conditions  were  printed  on  the  back  of  the  ticket, 
without  any  reference  to  it  on  the  face  of  the  document; 
whereas  here  the  ticket  had  on  its  face  the  words  ^'See 
back.^'  I  do  not,  however,  find  that  the  reasoning  of  the 
625}  l&w  Lords  in  giving  judgment  in  that  case  is  ^satis- 
fied by  placing  it  on  tliat  distinction.  The  Lord  Chancellor, 
it  is  true,  after  pointing  out  the  particular  condition  at  the 
back  of  the  document,  goes  on  to  say :  ^'  With  regard  to  the 
knowledge  of  the  respondent  of  what  was  printed  npon  the 
back  of  tile  ticket,  your  Lordships  have  his  own  evidence, 
which  is  not  controverted,  and  upon  which  he  does  not  ap- 
pear to  have  been  challenged  or  cross-examined,  that  in 
point  of  fact  he  did  not  fread  and  did  not  know  what  was 
printed  upon  the  back  of  the  ticket," — words  which  seem  to 
have  been  present  to  the  mind  of  my  Brother  Pollock  when 
he  put  the  first  question  to  the  jury — "  T/i^e  was  nothing 
upon  the  face  of  the  ticket  re/erring  him  to  the  backy  and 
there  wns  nothing  said  by  tJte  clerk  who  issued  the  ticket 
directing  the  respondeat' s  attention  to  whal  was  prijUed 
v/pon  the  back.    Your  Lordships  therefore  may  take  it  as  a 

(»)  Law  Rep.,  2  H.  L.,  Sc,  at  p.  470. 
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matter  of  fact  that  the  respondeDt  was  not  aware  of  that 
which  was  printed  upon  tbe  back  of  the  ticket;  conse- 
quently, so  far  as  any  intelligent  knowledge  of  what  was 
there  prints  is  concerned,  he  cannot  be  taken  intelligently 
to  have  agreed  to  tbe  terms  printed  upon  the  back  of  the 
ticket."  I  understand  his  Lordship  to  mean  that  the  evi- 
dence satisfied  hio^  that  the  terms  bv  which  the  company 
intended  tbe  respondent  to  be  bound  were  not  brought  to 
his  notice :  the  absence  of  reference  on  the  face  of  the  ticket 
to  the  conditions  on  the  back,  and  the  absence  of  a  reference 
to  those  conditions  when  the  ticket  was  taken,  were  circum- 
stances which  induced  him  to  come  to  the  conclusion  that 
the  conditions  were  not  brought  to  the  notice  of  the  passen- 
ger ;  but  I  cannot  find  that  he  anywhere  says  that,  if  those 
words  of  reference  had  been  on  the  face  of  the  ticket,  he 
would  have  come  to  a  different  conclusion.  His  Lordship 
goes  on  to  say  (')  that  he  entirely  agrees  with  the  observa- 
tion of  the  Lord  Ordinary,  that,  ^Mn  a  case  like  this,  mere 
notice,  not  brought  home  to  and  assented  to  by  the  pursuer, 
is  not  enough."  And  he  proceeds:  ''The  (|uestion  does 
not,  as  it  seems  to  me,  depend  upon  any  technicality  of  law 
or  upon  any  careful  examination  of  decided  cases.  It  is  a 
question  simply  of  common  sense.  Can  it  be  held  that, 
when  a  i)er8on  is  entering  into  a  contract  containing  terms 
which  de  facto  he  does  not  know,  and  as  to  which  he  has 
received  no  notice,  that  he  ought  to  inform  himself  upon 
*them  t  It  appears  to  me  to  be  impossible  that  that  rp26 
can  be  held."  From  this  I  infer  that,  in  his  Lordship's 
opinion,  if  a  notice  was  given,  but  not  brought  home  to  the 
plaintiff,  that  would  not  be  enough.  I  find  nothing  in  any 
of  the  other  judgments  to  diminish  the  force  of  those  obser- 
vations. Lord  Chelmsford  (*)  and  Lord  Hatherley  (*)  both 
hold  similar  language :  and  Lord  O'Hagan  says  (^) :  ''  Proof 
of  the  respondent's  Knowledge  and  assent  might  have  been 
given  in  various  ways.  In  certain  circumstances,  denial 
of  them  might  not  be  permissible;  in  others,  a  jury  or  a 
court  might  be  satisfied  of  their  existence  from  antece- 
dent dealings,  notoriety  of  custom,  publication  of  notices, 
verbal  communications,  and  so  forth ;  but  I  agree  with  the 
Lord  Chanp^llor  that  the  mere  receipt  of  a  ticket,  under 
such  circumstances,  and  with  such  an  indorsement  as  we 
have  before  us,  is  not  shown  by  the  authorities  cited  at  the 
bar  to  furnish  per  se  sufficient  evidence  of  such  assent  or 
knowledge." 

(»)  Law  Rep.,  2  H.  L.,  Sc,  at  p.  475.  («)  Law  Rep.,  2  H.  L.,  Sc.,  at  p.  478. 

(*)  Law  Rep.,  2  H.  L.,  Sc,  at  p.  476.  (*)  Law  Rep.,  2  H.  L.,  Sc.,  at  p.  480, 481. 
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Regard  being  had  to  the  common  and  ordinary  course  of 
business,  it  seems  to  me  to  be  reasonable  that  a  man  receiv- 
ing such  a  ticket  as  this  should  look  upon  it  as  a  mere 
voucher  for  the  receipt  of  the  package  deposited,  and  a 
means  of  identifying  liim  as  the  owner  when  he  sought  to 
reclaim  it :  and  I  think  the  jnr^  were  quite  right  in  finding 
that  the  plaintiff  in  this  case  did  not  resyl  the  special  condi- 
tion, nor  was  he,  under  the  circumstances,  under  any  obli- 
gation to  read  it. 

It  is  said  that  there  are  cases  which  were  not  cited  upon 
the  argument  of  Henderson  v.  Stevenson  (*)  in  the  House  of 
Lords,  where  the  courts  had  come  to  a'diffei-ent  conclusion. 
There  are,  no  doubt,  cases  where  a  different  conclusion  in 
point  of  fact  has  been  arrived  at.  In  York,  Newcastle  and 
Berwick  Ry,  Co.  v.  Crisp {*)  and  Van  Toll  v.  South  Eastern 
Ry.  Co.  (•),  under  the  circumstances  there  appearing,  this 
court  held  the  companies  to  be  exempt  from  liability,  and 
the  plaintiffs  to  be  fixed  with  notice  of  the  special  tei-ms  of 
the  contract^  because  there  was  evidence  that  they  knew  of 
627]  facts  from  which  they  must  be  taken  to  have  *known 
what  those  special  terms  were.  But  in  these  and  in  numer- 
ous similar  cases  it  was  treated  as  a  question  whether  upon 
the  facts  proved  the  jury  could  find  or  the  court  infer  that 
the  limitation^of  the  contract  relied  on  by  the  railway  com- 
pany was  brought  home  to  the  knowledge  of  the  defendant 
as  a  term  of  the  contract.  I  find  these  cases  thus  summa- 
rized by  Willes,  J.,  in  Lewis  v.  M'Kee  (*) :  *'  In  those  cases, 
as  part  of  the  contract,  and  as  expressing  or  intended  to  ex- 
press the  terras  on  which  the  parties  were  dealing,  a  written 
contract  was  handed  from  the  one  to  the  other  under  cir- 
cumstances in  which,  without  negligence,  the  person  receiv- 
ing it  could  not  be  unaware  of  what  the  person  delivering  it 
meant  to  bind  himself  to."  It  is,  therefore,  upon  the  cir- 
cumstances of  those  cases  and  the  findings  of  the  jury  upon 
the  facts  that  that  learned  judge  relies  as  distinguishing 
them  from  the  case  before  him.  In  the  present  cas«  it  is 
found  that  the  plaintiff  was  unaware  of  the  conditions 
printed  on  the  back  of  the  ticket,  and  that  he  was  so  unaware 
without  anv  negligence  on  his  part:  therefore,  upon  the 
two  grounas  upcm  which  Willes,  J.,  relies  in  dealing  with 
•  those  cases,  I  think  this  case  is  distinguished  by  the  findings 
of  the  jury.  I  accept  those  decisions  upon  the  ground 
stated  by  that  learned  judge.    *'  If,"  he  says  (*),  *'  one  person 

(»)  Law  Rep.,  2  H.  L.,  Sc,  470.  (*)  Law  Rep.,  4  Ex.,  68,  61. 

(•)  14  C.  B.,  627 ;  28  L.  J.  (C.P,),  126.  (»)  Law  Rep.,  4  Ejl,  at  p.  61. 

(»)  12  0.  B.  (N.S.),  76  ;  31  L.  J.  (C.P.), 
241. 
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seeks  to  impose  on  another  a  liability  by  contract,  bat 
chooses  to  abstain  from  reading  the  terms  of  the  document 
in  which  the  liability  is  sought  to  be  expressed,  he  is  in  this 
dilemma :  either  he  has  chosen  to  accept  the  terms  without 
taking  the  trouble  of  informing  himself  what  they  are ;  or 
if  not  reading,  he  did  not  assent  to  the  terms  proposed,  then 
no  action  lies,  because  one  side  has  intended  one  thing,  and 
the  other  a  different  thing,  and  the  transaction  is  vitiated 
by  mutual  error.  The  first  of  these  alternatives  is  prabably 
the  practical  conclusion  at  which  a  jury  would  arrive."  It 
seems  to  me  that  the  cases  which  have  been  relied  on  as  dis- 
tinguishable from  and  as  not  governed  by  Henderson  v. 
Stevenson  (*),  and  as  governing  this  case,  are,  when  looked 
at,  in  accordance  with  the  decision  in  that  case,  and  distin- 
guishable from  this.  It  seems,  to  me  that  no  sound  distinc- 
tion can  be  taken  between  a  condition  on  the  face  of  the 
ticket  and  *one  printed  on  the  back  of  it.  In  each  [628 
case  the  question  must  equally  be  one  of  circumstances  and 
construction, — was  the  plaintiff  unaware  of  the  condition 
upon  which  the  company  consented  to  accept  his  deposit, 
and,  if  he  was,  was  it  through  his  own  culpaole  negligence 
that  he  was  ignorant  of  it  ?  If  he  was  unaware  of  it  without 
any  negligence  on  his  part,  he  cannot  be  bound  by  it.  The 
jury  in  this  case  have  found  that  the  plaintiff  was  unaware 
of  the  condition,  and  that  he  was  guilty  of  no  negligence. 
It  seems  to  me  that  the  proper  questions  were  left  to  the 
iury,  and  that  their  findings  were  warranted  by  the  evidence. 
The  case  is  really  within  the  doctrine  upon  which  the  learned 
law  Lords  proceeded  in  Henderson  v.  Stevenson  (').  I  there- 
fore think  the  rule  must  be  discharged. 

Brett,  J.:  The  plaintiff  took  to  the  cloak  room  at  the 
defendants'  station  a  portmanteau 'and  a  bag,  and  gave  them 
to  the  servants  of  the  defendants  to  keep  them  safely  and 
to  restore  them  to  him  on  demand,  and  he  paid  for  each  2d. 
tot  that  service.  Upon  his  so  depositing  his  property  and 
making  that  payment,  the  porter  handed  him  a  ticket. 
Upon  the  face  of  that  ticket  there  was  nothing  to  modify 
the  ordinary  bailment  except  tlie  words  **See  back."  .It 
turned  out  that  on  the  back  of  the  ticket  there  were  certain 
conditions,  amongst  others  one  which  provided  that  ^'the 
company  will  not  be  responsible  for  any  package  exceeding 
the  value  of  £10."  The  bag,  the  value  of  which  consider- 
ably exceeded  £10,  was  lost.  Under  these  circumstances, 
the  plaintiff  brings  his  action  against  the  company  for  the 
non-return  of  the  bag,  founding  his  claim  upon  the  ordinary 

(»)  Law  Rep.,  2  H.  L.,  Sc.,  470. 
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contract  of  bailment' where  the  service  is  to  be  paid  for. 
The  answer  set  up  by  the  defendants  is,  that  the  contract 
they  entered  into  was  not  the  ordinary  contract  of  bailment, 
but  a  special  contract,  with  a  special  limitation  of  the 
ordinary  contract.  This  is  not  a  case  in  which  the  terms 
of  the  contract  need  be  in  writing.  It  is  a  case  in  which,  if 
no  document  at  all  passed  between  the  parties,  there  would 
be  a  contract  implied  from  the  handing  over  the  article  and 
payment  of  the  money,  viz.,  the  ordinary  contract  of  bail- 
ment ;  and  it  is  contended  on  the  part  of  the  plaintiff,  that, 
629]  unless  it  can  *be  shown  that  his  attention  was  called 
at  the  time  of  the  delivery  of  the  ticket  to  him  to  the  limita- 
tions printed  on  the  back  thereof,  he  is  not  bound  by  them, 
but  is  at  liberty  to  assume  that  the  contract  upon  which  he 
deposited  his  property  was  the  ordinary  contract  of  bail- 
ment. Now,  it  is  not  found  or  suggested  that  the  plaintiffs 
attention  was  called  to  the  conditions  indorsed  upon  the 
ticket.  The  jury  found  that  the  defendant  did  not  read 
nor  was  he  aware  of  the  special  conditions  upon  which  the 
articles  were  deposited, — that  is,  that  he  neither  saw  nor 
read  the  indorsement  or  the  placard.  They  further  found 
that  the  circumstances  under  which  the  ticket  was  handed 
to  him  were  such  that  the  plaintiff  was  not  guilty  of  any 
want  of  proper  caution  in  failing  to  make  himself  acquainted 
with  the  supposed  conditions. 

The  contention  on  the  part  of  the  defendants  is,  that  if, 
in  making  such  a  contract,  that  is,  a  contract  of  bailment, 
a  document  passes  between  the  contracting  parties,  it  is  the 
duty  of  the  person  who  receives  it  to  read  it;  that,  if  there 
is  nothing  on  the  face  of  it  to  limit  the  ordinary  liability 
of'  the  bailee,  the  bailor  may  properly  say  that  he  is  only 
bound  by  what  he  finds  there  ;  but  that,  if  there  is  a  refer- 
ence on  the  face  of  it  to  something  written  or  printed  at  the 
back,  he  is  bound  to  look  at  the  back  of  the  document,  and 
it  is  to  be  presumed  as  against  him  that  he  did  so.  The 
defendants  raise  that  argument  upon  an  order  to  enter  judg- 
ment for  them,  on  the  ground  that,  upon  the  facts  admitted, 
the  learned  judge  ought  to  have  entered  judgment  for  them  ; 
that  is,  that,  assuming  the  findings  of  the  jury  to  be  correct, 
the  plaintiff  ought  to  have  read  the  conditions  on  the  back 
of  the  ticket,  and  is  bound  by  them  as  if  he  had  read  them. 
They  also  ask  for,  a  new  trial  on  the  ground  of  misdirection, 
which  involves  the  same  point. 

As  I  have  already  intimated,  in  cases  where  the  contract 
must  be  in  writing,  the  party  contracting  is  bound  to  read 
it,  and  must  be  assumed  to  have  done  so.    But,  where  the 
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contract  arises  only  by  implication  from  the  facts,  and  no 
document  in  writing  is  necessary,  or  where  the  document 
may  or  may  not  contain  terms  of  limitation,  I  am  aware  of 
no  case  which  decides,  as  matter  of  law,  that  the  person  to 
whom  it  is  handed  is  obliged  to  make  himself  *ac-     [630 

anainted  with  its  terms,  and  is  bound  by  them  as  if  he  had 
one  so.  If  the  jury  find  that  he  did  read  the  document, 
or  that  the  circumstances  were  such  that  in  the  ordinary 
course  of  business  it  might  fairly  be  assumed  that  be  had 
read  it,  then  of  course  he  would  be  bound  by  it.  But  I 
apprehend  it  is  open  to  the  jury  to  say  that  he  may  have 
taken  the  document  as  one  which  would  contain  nothing  to 
call  for  special  attention.  They  might  well  say  that  people 
would  naturally  take  a  ticket  of  this  sort  as  a  mere  voucher 
to  be  produced  on  demanding  back  the  article  deposited, 
and  are  not  bound  to  expect  it  to  contain  any  special  limita- 
tion of  the  contract  upon  which  the  deposit  was  made,  and 
so  the  omission  to  read  it  was  not  an  act  of  culpable  n^li- 
gence.  It  may  be  that,  if  the  defendants  could  show  that 
the  plaintiff  here  had  read  the  face  of  the  ticket,  a  jury 
would  be  warranted  in  saying  he  was  guilty  of  negligence 
in  not  accepting  the  invitation  to  look  at  the  bai^i  of  it. 
The  case  of  Henderson  v.  Stevenson  (')  has  been  relied  on 
as  showing  that  the  recipient  of  a  ticket  is  bound  to  read 
the  face  of  it,  but  that,  if  there  be  no  i-eference  thereon  to 
the  back,  he  is  not  guilty  of  negligence  in  omitting  to  read 
that  which  is  on  the  bacK.  But  that  case,  as  I  read  it,  goes 
much  further.  It  came  before  the  House  of  Lords  upon 
an  appeal  from  a  Scotch  court  upon  a  state  of  fact^  which 
showed  that  the  pursuer  was  guilty  of  no  negligence  in  not 
reading  what  appeared  on  the  back  of  the  ticket  which  he 
received  in  exchange  for  the  passage-money.  It  is  true  that 
there  the  face  of  the  ticket  nad  on  it  no  reference  to  the 
back :  but  the  Lord  Chancellor  treats  the  question  as  one  of 
evidence  and  common  sense;  and  his  expressions  go  the 
full  length  of  holding  the  same  rule  to  apply  to  the  front  as 
to  the  back  of  the  document,  viz.  that,  m  the  absence  of 
evidence  to  show  that  the  attention  of  the  party  is  called 
to  the  alleged  limitation  of  the  ordinary  contract  of  bail- 
ment, such  limitation  cannot  be  implied  from  the  mere  de- 
livery of  the  ticket.  I  think  that  case  is  conclusive  to  show, 
that,  as  matter  of  law,  there  is  no  obligation  on  the  party, 
under  circumstances  like  these,  to  look  either  at  the  face  or 
at  the  back  of  the  ticket.  Lewis  v.  M'Keef^)  has  been 
relied  upon  as  in  favor  of  the  defendants'  view :  but  I  must 

(I)  Law  Rep.,  2  H.  L.,  Se.,  470.  (<)  Law  Rep.,  4  Ex.,  68. 

18  £ng.  Rep  32 
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631]  confess  it  seems  to  me  *to  be  strongly  in  the  plaintiffs' 
favor.  Tliere,  goods  were  shipped  under  a  bill  of  lading  in 
the  usual  terras.  The  consignee  of  the  bill  of  lading,  bein^ 
sued  for  the  freight,  pleaded  that,  before  the  time  bad 
arrived  for  the  delivery  of  the  cargo,  he  indorsed  the  bill  of 
lading  in  these  words,  "Deliver  to  W.  &  K.  or  order,  look- 
ing to  them  for  all  freight,  dead  freight,  and  demurrage, 
without  recourse  to  us,"  and  that  the  plaintiffs  accepted 
the  indorsement,  and  in  pursuance  of  it  delivered  the  goods 
to  W.  &  K.,  and  not  to  the  defendant.  At  the  trial  it  was 
admitted  that  the  defendant  would  have  been  liable  to  W. 
&  K.  for  any  freight  paid  by  them.  There  was  a  conflict 
of  evidence  as  to  whether  the  indorsement  was  or  was  not 
on  the  bill  when  it  was  shown  to  the  captain,  but  the  cap- 
tain swore  he  did  not  see  it.  Martin,  B.,  directed  the  jury 
that  it  was  immaterial  whether  the  indorsement  was  or  was 
not  on  the  bill  unless  the  captain  saw  it,  and  that  the  onus 
lay  on  the  defendant  of  proving  that  the  captain  saw  and 
assented  to  it.  A  verdict  having  been  found  for  the  plain- 
tiffs, the  Court  of  Exchequer  discharged  a  rule  for  a  new 
trial  on  the  ground  of  misdirection,  and  that  ruling  was 
affirmed  by  the  Court  of  Error,  where  it  was  held  that,  the 
defendant  having  been  at  the  time  of  the  alleged  indorse- 
ment liable  for  the  freight,  and  admitting  that  ne  was  still 
substantially  liable,  he  was  bound  to  prove  an  assent  on*  the 
part  of  tlie  plaintiffs  discharging  him  from  that  liability, 
and  that  assent  would  not  be  proved  by  showing  that  the 
indorsement  was  on  the  biir  when  it  was  presented  to  the 
captain,  without  proving  that  the  captain  in  fact  assented 
to  it.  Willes,  J.,  in  delivering  the  judgment  of  the  court, 
distinguishes  the  case  in  hand  from  Jork^  Newcastle  and 
Berwick  Ry.  Co.  v.  Crisp  ('),  and  Van  Toll  v.  SoiUh  Bast- 
evn  Ry.  Co.  (*). 

As  to  Van  Toll  v.  Sovih  Eastern  Ry.  Co.  (•)  and  the 
other  cases  relied  on  for  the  defendants,  they  are  distinguish- 
able, on  the  ground  that  the  court,  having  power  to  draw 
infei-ences,  drew  the  inference  that,  on  the  facts  proved  or 
admitted,  there  had  been  no  negligence ;  whereas  here,  as 
in  Henderson  v.  Stevenson  (*),  the  court  .is  not  at  liberty  to 
632]  draw  inferences,  the  question  of  negligence  *having 
been  left  to  the  jury,  and  they  having  negativ^  negligence. 

We  have  been  asked  to  suspend  our  judgment  in  this 
case,  because  it  is  said  that  there  is  a  similar  case  pending 

(')  14  C.  B.,  527;    28    L.   J.  (C.P.),        (•)  12  C.  B..(N.S.),  75;  81  L.  J.  (C.P.). 
125.  241. 

C)  Law  Rep.,  2  H.  L.,  Sc.,  470. 
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in  the  Queen's  Bench  Division,  in  which  the  court  has  taken 
time  to  consider  its  judgment.  If  I  had  thought  that  the 
circumstances  of  that  case  were  really  the  same  as  those  of 
the  present  case,  I  should  have  felt  inclined  for  my  part  to 
reserve  my  opinion:  but  I  do  not  find  that  they  are  so. 
That  case  was  tried  before  Baron  Pollock  (the  same  learned 
judge  who  tried  this  case)  without  a  jury,  and  he  reserved 
the  question  for  the  court,  giving  them  full  power  to  draw 
inferences  of  fact  (').  But  here,  unless  we  find  that  there 
has  been  a  misdirection,  or  that  upon  the  facts  proved  the 
judgment  ought  to  have  been  entered  for  tiie  defendants 
notwithstanding  the  findings  of  the  jury, — there  being  no 
motion  for  a  new  trial  on  the  ground  that  the  verdict  was 
against  the  weight  of  evidence, — we  are  bound  by  the  find- 
ing of  the  jury  that  the  plaintiff  was  guilty  of  no  negligence 
or  want  of  reasonable  care  in  abstaining  from  looking  at  the 
ticket. 

Upon  the  whole,  therefore,  I  think,  in  obedience  to  the  de- 
cision of  this  court  in  Van  Toll  v.  Eastern  Ry,  Go.  (")  and 
of  the  House  of  Lords  in  Henderson  v.  Stevenson  (*),  we  are 
bound  to  discharge  this  order. 

LiNDLEY,  J.:  lam  of  the  same  opinion.  The  contract, 
if  any,  was  the  ordinary  contract  of  bailment,  or  the  special 
conduct  to  be  found  on  the  back  of  the  ticket.  The  jury 
having  n^atived  the  latter,  it  follows  that  the  contract  was 
the  ordinary  contract  of  bailment.  It  has  been  urged  that 
there  is  no  contract  at  all,  because,  assuming  that  the  plain- 
tiff did  not  look  and  was  not  bound  to  look  at  the  special 
conditions  indoi'sed  on  the  ticket,  the  parties  were  not  at  one. 
But,  on  the  finding  of  the  jury,  I  think  we  cannot  say  that 
the  defendants  did  not  accept  the  article,  to  be  taken  care 
of  by  them,  without  any  special  terms.  Henderson  v. 
Stevenson  ("),  therefore,  is  undistinguishable  from  this  case, 
except  *for  the  words  "see  back,"  which  did  not  ap-  [633 
pear  on  the  face  of  the  ticket  in  that  case.  But  the  findings 
here. make  that  distinction  immaterial.  After  the  conclu- 
sions of  fact  which  the  jury  have  drawn,  it  is,  upon  the 
authority  of  that  case,  quite  immaterial  whether  the  special 
terms  relied  on  were  on  the  front  or  on  the  back  of  the  ticket. 

Ord^er  discharged. 

Solicitor  for  plaintiff :  O.  W.  Dighy. 

Solicitor  for  defendants :    W.  R.  Stevens. 

(')  HarrU  v.  Oreal  W^tem  Ry.  Co.,  1        (•)  12  C.  B.  (N.S.),  76;  81  L.  J.  (C.P.), 
Q..B.  D.,  616.  241. 

(«)  Law  Rep ,  2  H.  L.,  Sc,  470. 

See  18  £ng.  R.,  162  note ;  14  Eng.  R.,  618  note ;  17  Eng.  R.,  174  note. 
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[1  Coaunon  Fleas  DiTisioo,  664.] 
May  20,  ISTd. 

654]  *The  Steamship  Company  ^'Norden"  v.  Dekpsst. 

8/i^jpinff — CkarUrpartjf,   Chnsiruetfon  of-^Arrwal  of  Skip — Ccmmenomu$U  of  Lay 

J)aif8 — Local  Uuttom — J^oreigner, 

Timber  was  consigned,  under  a  charterparty  made  at  Riga,  to  the  Canada  Dock  in 
the  port  of  Liverpool,  a  given  number  of  days  being  allowed  for  unloading  there  : 

Ndd,  that,  by  the  general  lav,  the  lay  days  commenced  from  the  time  the  ship 
arrived  in  the  dock  ;  but  that  it  wae  competent  to  the  consignee  to  show,  notwith- 
standing the  plaintiff  was  a  foreigner,  that  there  was  a  custom  in  the  port  of  Liver- 
pool, tluit,  in  the  case  of  timber  ships,  the  lay  days  commenced  only  from  the  mooriofl^ 
of  the  vessel  at  the  quay  where  by  the  regulations  of  the  dock  she  was  alone  allowed 
to  discharge. 

Action  for  demarrage  upon  a  charterparty  and  bills  of 
lading  made  at  Riga,  in  the  following  terms  : — 

''It  is  this  day  mutually  agreed  between  the  undersigned 

F.  H.  Holm,  merchant  of  this  town,  on  the  one  part,  and 

G.  Michelsen,  master  of  the  steamship  Pamona,  on  the 
other, — That  the  said  ship,  being  tight,  staunch,  and  every 
way  fitted  for  the  voyage,  and  being  also  provided  with  the 
necessary  ship's  documents,  shall  receive  and  load  from  the 
merchant  a  full  and  complete  cargo  and  deck  cargo,  not  ex- 
ceeding what  she  can  reasonably  stow  and  carry,  consisting 
of  square  half  fir  sleepers,  and,  bein^  so  loaded,  shall  with 
all  convenient  speed  proceed  from  Muhlgraben  to  Liverpool, 
or  so  near  thereunto  as  she  may  safely  get,  to  deliver  there 
the  said  cargo  always  afloat,  according  to  the  tenor  of  the 
bills  of  lading.  After  due  delivery  of  the  same  in  good 
order  and  well  conditioned  (all  dangers  and  accidents  of  the 
seas  and  rivers,  &c.,  excepted),  the  receiver  shall  pay  to  the 
captain  or  to  his  order  for  freight  for  each  load  of -60  cubic 
feet^  customs'  calliper  measure,  square  half  sleepers,  lis.  6d. 
British  sterling  ;  deck  cargo  to  pay  full  freight ;  captain  to 
receive  £6  sterling  in  gratuity ;  all  in  sterling  money  of 
Great  Britain ;  one-half  in  cash,  and  remainder  in  approved 
bills  on  London  at  three  months'  date,  or  less  bank  discount 
at  captain's  option,  without  any  delay  or  deduction  what- 
soever. The  cargo  is  to  be  loaded  and  discharged  together 
in  ten  w:orking  days,  or  for  every  day  longer  detained  the 
captain  to  receive  demurrage  at  the  rate  of  £40  sterling  per 
day ;  and  to  be  delivered  here  alongside  Qf  the  vessel,  and 
at  port  of  delivery  to  be  taken  from  alongside  free  of  expense 
to  the  ship. 

''  Steamer  to  be  free  of  address  at  port  of  discharge,  but 
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to  be  cleared  at  the  castom  bouse,  Riga,  by  P.  Bomholdt, 
on  usual  terms.  Sufficient  cash  for  ship's  disbursements  to 
be  advanced  on  account  of  freight,  on  usual  terms.  The 
ship  is  expected  discharged  at  Surnimunde  on  the  25th  of 
August  instant.  A  commission  of  2  per  cent,  on  amount  of 
freight  is  doe  by  the  ship  on  signature  of  this  agreement  to 
P.  Bornholdt  &  Co.  And,  for  the  due  performance,  &c. 
''Dated  at  Riga,  this  12/24thday  of  August,  1876." 

*In  the  margin  was  the  following  memorandum :        [655 

''  Discharging  dock  to  be  ordered  on  arrival  of  steamer  at 
Liverpool.  Steamer  to  clear  at  Liverpool  by  E.  Heyn,  jun., 
paying  usual  reporting  fee  only." 

The  sleepers  were  shipped  nnder  two  bills  of  lading.  The 
first  was  as  follows : 

"Shipped  in  good  order  and  well  conditioned  by  P.  H. 
Holm,  in  and  upon  the  good  ship  called  the  Pamona,  S.S., 
whereof  is  master  for  thi)  present  voyage  G.  Michelsen,  and 
now  riding  at  anchor  in  the  river  of  Riga,  and  bound  for 
Liverpool  to  such  dock  as  ordered  on  arrival,  8,126  red  wood 
sleepers  of  6x10  8\i  feet  long,  being  marked  and  numbered 
as  in  the  margin,  and  are  to  be  delivered  in  like  ^ood  order 
and  well  conditioned  at  the  aforesaid  port  of  destination 
(the  act  of  God,  &c.,  excepted),  unto  order  or  assigns,  he  or 
they  paying  freight  for  the  said  goods,  and  all  other  condi- 
tions as  per  charterparty,  with  primage  and  average  accus- 
tomed.    Dated  in  Riga  the  18/30  August,  1876." 

In  the  margin  were  these  words,  "  Two  days  expended  in 
loading  tiiis  parcel."  The  second  bill  of  lading,  dated 
*'Riga,  the  21  August,  2  5*^ptember,  1875,"  was  in  like 
terms,  but  for  12,801  sleepers ;  and  in  the  margin  were 
these  words, — *' Three  days  expended  in  loading  this  par- 
cel. For  discharging  the  whole  cargo  at  Liverpool  are  left 
five  days." 

The  cause  was  tried  before  Lush,  J.,  at  the  last  winter 
assizes  at  Liverpool.  The  facts  were  as  follows :  The  plain- 
tiflFs,  shipowners  at  Copenhagen,  by  the  instrument  above 
set  out,  chartered  the  Pamona  to  carry  a  cargo  of  railway 
sleepers  from  Riga  to  Liverpool.  The  sleepers  consisted  of 
two  parcels,  one  of  which  (consisting  of  12,801  sleepers)  was 
consigned  direct  to  the  defendant,  a  timber  merchant  at 
Liverpool,  he  being  also  assignee  of  the  bill  of  lading  of  the 
other  parcel,  consisting  of  8,126  sleepers.  The  Pamona  left 
Riga  on  the  2d  of  September,  arrived  in  the  Mersey  on 
Sunday,  the  12th,  and  got  into  the  Canada  Dock  (one  of 
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the  two  docks  in  the  port  of  Liverpool  where  timber  ships 
are  usually  unladen),  to  which  she  was  ordered  on  arrival, 
on  the  13th,  but,  by  reason  of  the  crowded  state  of  the  dock, 
she  did  not  get  a  l>erth  at  the  quay  where  the  unloading  was 
by  the  regulations  of  the  dock  to  take  place  until  the  17th  ; 
and  she  commenced  unloading  on  the  18th,  and  finished  on 
the  23d. 

The  plaintiffs  claimed  demurrage  from  the  expiration  of 
five  days  after  the  Pamona  got  into  the  Canada  Dock.  The 
defendant,  on  the  other  hand,  sought  to  show  that  there 
was  a  custom  in  the  port  of  Liverpool  that  in  the  case  of 
656J  timber  ships  the  lay  days  *commenced  only  from  the 
mooring  of  the  vessel  at  the  quay  where  she  was  alone 
allowed  to  discharge,  and  not  from  the  time  of  her  entering 
the  dock.  Thus,  according  to  the  plaintiff's  contention,  the 
ship  should  have  been  discharged  by  Saturday,  the  18tb, 
instead  of  the  23d. 

The  following  question  was  put  by  the  defendant's  coun- 
sel to  one  of  his  witnesses, — '^Is  there  any  usage  in  the 
timber  trade  at  Liverpool  as  to  when  the  lay  days  com- 
mence}" This  was  objected  to  by  the  plaintiffs'  counsel, 
and  the  objection  was  allowed.  The  question  was  repeated 
in  a  slightly  varied  form,  and  again  objected  to  and  rejected. 
It  was  lina/lly  put  thus, — "Is  there  anj^  custom  in  the  port 
of  Liverpool,  with  regard  to  ships  m  the  timber  ti-ade, 
as  to  when  they  ai-e  deemed  to  have  arrived  at  their  usual 
placed  of  discharge!"  This  also  was  objected  to,  and  was 
rejected  by  the  learned  judge,  on  the  ground  that  the  al- 
leged custom  was  too  limited,  being  condned  to  a  particu- 
lar trade  and  to  vessels  bringing  a  particular  description  of 
cargo. 

A  verdict  having  been  found  for  the  plaintiff, . 

Jan.  13.  HerscheUy  Q.C.,  obtained  an  order  nisi  for  a 
new  trial  on  the  ground  of  improper  rejection  of  the  evi- 
dence tendered  as  to  the  alleged  custom,  or  (pursuant  to 
leave  reserved)  to  reduce  the  damages. 

May  6,  8.  Cohea^  Q.C.,  and  ISdwardSy  Q.C.,  showed 
cause :  The  conditions  of  the  charterparty  being  incorpo- 
rated in  the  bills  of  lading,  the  plaintiffs  were  entitled  to 
demurrage  from  the  expimtion  of  the  lay  days,  which  com- 
menced on  the  arrival  of  the  ship  in  the  Canada  Dock,  the 
voyage  being  then  completed :  Randall  v.  Lynch{') ;  Brown 
V.  Johnson  (") ;  Kell  v.  Anderson  (*) ;  Tapscott  v.  Balfour  (*) ; 
1  Parsons  on  Shipping,  p.  313.     The  defendant  sought  to 

(1)  2  Camp..  852;  12  East,  179.  (^  10  M.  <fe  W.,  498. 

(•)  10  M.  4  W.,  831.  (<)  Law  Rep.,  8  C.  P.,  4«. 
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prove  a  local  custom  by  which,  it  was  said,  the  lay  days  com- 
menced, not  from  the  arrival  of  the  ship  in  the  dock,  but 
from  the  time  of  her  being  moored  at  the  quay  appropriated 
by  the  regulations  of  the  dock  for  the  unloading  of  such  a 
cargo.  This  evidence  was  objected  to  upon  several  grounds. 
In  the  first  ^place,  because  it  was  an  attempt  to  con-  [657 
tradict  or  vary  the  terms  of  the  contract  which  the  parties 
had  entered  into.  In  the  next  place,  this  being  a  foreign 
charterparty,  and  the  shipowners  a'  foreigner  company, 
they  could  not  be  bound  by  a  local  custom  of  which  they 
could  not  be  assumed  to  be  cognizant:  Hathesing  v. 
Lai)ig{')\  Kirchner  v.  Venus  (^),  Further,  the  alleged 
custom  has  reference,  not  to  the  port  of  Liverpool  generally, 
but  to  a  particular  part  of  the  port,  and  to  a  particular 
trade.  The  only  ground  upon  which  evidence  of  custom  is 
admissible  is,  that  the  parties  iAUst  be  taken  to  have  known 
and  to  have  intended  to  contract  with  reference  to  it :  per 
Blackburn,  J.,  in  Robinson  v.  Mollett  (') :  and  see  1  Duer 
on  Insurance,  p.  268,  where  it  is  said,  *'It  is  to  be  collected 
from  the  decisions  that  in  these  cases  a  usage  that  can  alone 
be  allowed  to  control  the  interpretation  of  the  policy,  or 
vary  the  le^al  rights  of  the  parties,  must  be  general,  uni- 
form, notorious,  reasonable  and  consistent  with  the  terms  of 
the  policy,  and  to  a  certain  extent  with  the  rules  of  law.'' 

May  9.  HerseheU^  Q.C.,  and  T.  H.  James^  in  support 
of  the  order :  The  question  in  its  last  form  was  clearly  ad- 
missible :  its  tendency  was  not  to  contradict  or  to  vary  the 
terms  of  the  charterparty.  It  was  the  duty  of  the  ship- 
owners to  bring  the  ship  to  the  dock  to  which  she  was 
ordered  in  the  port  of  Liverpool.  It  was'  open  to  the  defen- 
dant to  show  that  by  the  custom  of  the  port,  Liverpool  does 
not  mean  the  port  of  Liverpool  generally,  or  a  particular 
dock  only,  but  a  particular  part  of  the  dock  assigned  to 
ships  in  a  given  trade.  In  Kell  v.  Anderson  (*)  the  charteif- 
party  was  for  a  voyage  from  Newcastle  to  London ;  and 
Lord  Abinger  said  (*):  '*The  days  of  demurrage  must  be 
<K>unted  from  the  time  of  the  arrival  of  the  vessel  at  the 
place  of  discharge  according  to  the  usage  of  the  portP 
I'arke,  B.,  goes  further,  and  says:  ''It  appears  to  me  that 
the  question  in  this  case  is  one  of  fact,  viz.,  at  what  time  the 
vessel  arrived  at  her  place  of  discharge  according  to  the 
usage  of  the  port  of  London /9r  such  tessels.^^  That  case 
is  a  strong  authority  for  the  defendant.    This  point  was  not 

(»)  Law  Rep..  17  Eq.,  92.  (<)  10  M.  A  W.,  498. 

(•)  12  Moo.  P.  C,  861,  899.  (•)  10  M.  4  W.,  at  p.  602. 

O  Law  Rep.,  7  C.  P.,  84,  108. 
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658]  raised  in  TapscoU  v.  Balfour  (').  *The  circamstance 
of  the  charterparty  being  made  abroad,  or  of  one  of  the  par- 
ties to  it  being  a  foreigner,  makes  no  difference. . 

Cur.  adv.  mM. 

May  20.  Lord  Coleridge,  C. J.:  This  was  a  motion  for 
a  new  trial,  on  the  ground  of  improper  rejection  of  evidence 
tendered  on  the  part  of  the  defendant  at  the  trial.  The 
question  arose  thus:  The  ship  Pamona  was  chartered  at 
itiga  for  the  conveyance  of  a  cargo  of  railway  sleepers  to 
Liverpool,  consigned  to  the  defendant.  The  charterparty 
contained  (amongst  others)  this  stipulation, — ^'The  car^o  is 
to  be  loaded  and  discharged  together  in  ten  working;  days, 
or  for  every  day  longer  detained  the  captain  to  receive  de- 
murrage at  the  rate  of  £40  sterling  per  day."  In  the  mar- 
gin of  the  charterparty  were  these  words, — ^' Dischaigin^ 
dock  to  ba  orderea  on  arrival  of  steamer  at  Liverpool. - 
The  Pamona  arrived  in  the  Mersey  on  Sunday,  the  12th  of 
September,  1876,  and  was  ordered  to  the  Canada  Dock,  that 
being  one  of  the  docks  where  timber  ships  are  usually  un- 
laden. She  got  into  the  dock  on  the  18th,  but,  by  reason 
of  its  crowded  state,  she  did  not  get  a  berth  at  the  quay 
where  the  unloading  was  to  take  place  until  the  17th.  She 
commenced  unloading  on  the  18th,  and  finished  on  the  23d. 
By  memoranda  on  the  two  bills  of  lading,  it  appeared  that 
five  of  the  ten  lay  days  had  been  expended  in  loading  the 
sleepers  at  Riga,  and  consequently  there  remained  only  five 
days  for  unloading  at  Liverpool.  The  question  was,  when 
did  those  days  commence;  whether  from  the  ship's  arrival 
in  the  Canada  Dock,  or  from  her  b^ing  moored  at  the  qua^ 
berth  at  which  albne  she  could  discharge  her  cai^o, — in 
other  words,  at  what  time  could  it  be  said  that  the  ship 
under  the  terms  of  this  charterparty  arrived  at  Liverpool. 

Now,  it  is  plain  upon  principle,  and  upon  authority  also, 
K  authority  were  wanted,  that,  where  the  lay  days  are  to 
commence  running  ^'on  arrival"  at  the  ship's  port  of  dis- 
charge, evidence  may  be  given  to  show  what  is  commonly 
understood  to  be  the  port.  Some  ports  are  of  large  area, 
and  by  custom  ''arrival"  is  understood  to  mean  arriving  at 
a  particular  spot  in  the  port.  That  has  been  held  as  to  the 
ports  of  London,  Hull,  Antwerp,  and  many  others.  The 
659]  port  of  Liverpool,  as  we  all  know,  is  of  many  *miles 
extent,  with  a  series  of  docks  for  different  classes  of  ships 
and  trades.  It  cannot  be  denied  that,  if  any  question  arose 
upon  it,  it  would  be  perfectly  legitimate  to  receive  evidence 
to  show  that  arrival  "in  the  port  of  Liverpool"  did  not 

(«)  Law  Rep.,  8  C.  P.,  46. 
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mean  arriving  at  the  mouth  of  the  Mersey.  Here,  the  ves- 
sel was  shown  to  have  arrived  at  the  Canada  Dock  on  a  cer- 
tain day.  It  was  sought  to  carry  the  doctrine  of  expanding 
documents  by  parol  evidence  further,  and  to  show  that,  in 
the  case  of  a  timber  ship,  those  words  were  not  satisfied  by 
arrival  in  the  dock,  but  that  the  ship  must  have  reached  an 
unloading  berth  at  the  quay.  If  that  were  so,  the  verdict 
would  be  wrong,  and  the  defendant  would  not  be  liable. 
But,  if  arrival  in  the  dock  itself  be  enough,  under  the  terms 
of  this  charterparty,  the  plaintiff  is  entitled  to  retain  his 
verdict.  At  the  trial,  the  defendant's  counsel  proposed  to 
put  certain  questions  for  the  purpose  of  showing  that,  ac- 
cording to  the  custom  of  the  port  of  Liverpool,  a  vessel 
arriving  with  a  timber  cargo  was  not  to  be  considered  as 
having  arrived  at  her  place  of  discharge  until  she  had  got  a 
berth  and  quay  space  to  unload  in.  The  question  first  put 
was  this, — *'  Is  there  any  u^age  in  the  timber  trade  at  Liver- 
pool as  to  when  the  lay  days  commence?"  That  was  ob- 
jected to,  and  rejected  by  the  learned  judge,  and  the  rejection 
was  acquiesced  m.  The  question  was  repeated  in  a  modified 
form  and  again  rejected.  It  was  finally  put  thus, — "Is 
there  any  custom  in  the  port  of  Liverpool,  with  regard  to 
ships  in  the  timber  trade,  as  to  when  they  are  deemed  to 
have  arrived  at  their  usual  place  of  discharge  1"  That  ques- 
tion was  carefully  considered,  but  the  learned  judge  rejected 
it,  on  the  ground  that  the  alleged  custom  was  too  limited, 
being  confined  to  a  particular  trade  and  to  vessels  bringing 
a  particular  description  of  cargo.  I  am  of  opinion  that  the 
question  in  that  shape  and  at  that  time  ought  to  have  been 
allowed  to  be  put,  and  that  its  rejection  is  ground  for  a  new 
trial.  Principle  and  authority  have  alike  decided  that, 
'  where  the  question  is  what  particular  part  of  an  extensive 

Eort  a  vessel  must  have  reached  before  she  can  be  said  to 
ave  arrived  at  her  destination,  evidence  may  be  given  as  to 
the  usage  of  the  port  in  that  respect.  Such  evidence  has 
been  allowed  by  judges,  and  the  propriety  of  receiving  it 
has  upon,  many  occasions  *been  recognized  by  the  [660 
courts,  upon  the  ground  that  it  is  not  offered  for  the  pur- 
pose of  contradicting  but  merely  to  explain  the  contract. 
If  by  the  usage  of  the  port  arrival  means  coming  to  a  par- 
ticular spot  in  the  port,  evidence  has  always  been  allowed 
to  show  that.  The  question  in  substance  was,  what,  accord- 
ing to  the  custom  of  Liverpool,  is  the  place  of  arrival  of  a 
timber  ship  coming  to  that  port?  The  contract  must  be 
taken  to  have  been  made  with  reference  to  the  usage  of  the 
port.  This  is  but  going  another  step  in  the  same  direction. 
18  Eno.  Rep.  33 
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We  have  been  pressed  with  the  authority  of  cases  in  which 
it  .has  been  held  (or  assumed),  and  rightly,  in  the  absence  of 
such  evidence  as  this,  that  arrival  in  port,  as  a  general.rule, 
means  arrival  in  the  docks,  if  docks  there  are.  Brown  v. 
Johnson  (')  and  Kell  v.  Anderson  {*)  were  cited  for  that 
purpose.  Those  cases  are  good  authority  for  .that  propo- 
sition :  but  they  are  no  authoritv  against  the  proposition 
which  the  defendant  contends  for  here.  There  is  no  case  to 
be  found  in  which  evidence  of  a  usage  such  as  this  has  been 
rejected  ;  and  I  see  no  principle  for  its  rejection.  Perhaps 
the  nearest  approach  to  an  authority  is  the  dictum  of  Lord 
EUenborough  in  Randall  v.  Lynch  (") :  but  the  circum- 
stances of  that  case  were  totally  different :  the  agreement^ 
of  the  parties  fixed  the  period  for  the  commencement  of  the 
lay  days,  viz.,  the  day  tne  ship  was  reported  at  the  Custom 
House.  Without  saying  what  would  have  been  the  result 
had  the  question  been  allowed,  it  appears  to  me  that  the 
case  was  stopped  too  short.  I  think  there  should  be  a  new 
trial.  ^ 

Brett,  J.:  This  is  an  action  against  the  consignee  of  a 
cargo  of  sleepers ;  the  defendant  being  the  holder  of  a  bill 
of  lading  which  described  the  vessel  to  be  "  bound  for  Liver- 
pool to  such  dock  as  ordered  on  arrival,"  and  the  goods  to 
De  deliverable  "at  the  aforesaid  port  of  destination  unto 
order  or  assigns,  he  or  they  paying  freight  for  the  said  goods 
and  all  other  conditions  as  per  charterparty."  The  char- 
terparty  was  made  at  Riga.  The  ship  was  to  proceed  from 
Miihlgraben  to  Liverpool,  or  so  near  thereto  as  she  might 
661]  *safely  get,  to  deliver  there  the  cargo  always  afloat 
according  to  the  tenor  of  the  bills  of  lading.     The  charter- 

f)arty  contained  the  following  clause:  "  The  cargo  is  to  be 
oaded  and  discharged,  together  in  ten  working  days,  or  for  * 
every  dav  longer  detained  the  captain  is  to  receive  demur- 
rage at  the  rate  of  £40  sterling  per  day  ;  and  to  be  delivered 
here  alongside  of  the  vessel,  and  a^  port  of  delivery  to  be 
taken  from  alongside,  free  of  expense  to  the  ship."  In  the 
margin  of  the  charterparty  was  tlie  following  memorandum, 
**  Discharging  dock  to  be  ordered  on  arrival  of  steamer  at 
Liverpool.  The  ship  arrived  at  Liverpool  on  the  12th  of 
September,  1875.     There  are  two  docks  in  the  port  of  Liver- 

Eool  in  which  timber  ships  are  unladen,  viz.,  the  Canada 
>ock,  and  the  Brunswick  Dock.  The  vessel  in  question 
was  ordered  to  the  former  of  these  docks,  and  she  arrived 
there  on  the  13th  ;  but  she  could  not  for  some  days  obtain 

O  10  M.  A  W.,  881.  («)  10  M,  <fc  W.,  498. 

(»)  2  C^mp.,  852;  12  East.,  179. 
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a  quay  berth.  It  must  be  taken  that  a  cargo  of  this  de- 
scription is  not  allowed  to  be  unloaded  in  the  Canada  Dock 
except  at  a  qnay  berth.  The  question  was,  whether  the  lay 
days  were  to  be  counted  from  the  arrival  of  the  ship  in  the 
Canada  Dock  or  only  from  the  time  of  her  getting  to  a  berth, 
alongside  the  quay.  The  defendant's  counsel  proposed  to 
ask  this  question, — '*Is  there  any  custom  in  the  port  of 
Liverpool,  with  regard  to  ships  in  the  timber  trade,  as  to 
when  they  are  deemed  to  have  arrived  at  their  usual  place 
of  discharge?"  This  was  for  the  purpose  of  obtaining  infor- 
mation,— to  show  that  timber  ships  in  the  Canada  Dock  are 
not  allowed  to  commence  unloading  until  they  get  a  quay 
*  berth,  and  that  by  the  usage  of  the  port  the  lay  days  reckon 
only  from  that  time.  The  question  was  objected  to,  and  was 
disallowed.  Upon  showing  cause  against  the  order  for  a 
new  trial  upon  the  ground  that  the  question  was  improperly 
disallowed,  it  was  argued  by  Mr.  Cohen  that  the  question 
was  inadmissible,  for  several  reasons.  In  the  first  place  he 
contended  that,  upon  the  true  construction  of  this  charter- 
party,  the  tendency  of  the  proposed  question  was  to  con- 
tradict the  contract,  for  that,  by  reason  of  the  marginal 
entry,  the  final  destination  of  the  ship  was  a  dock  to  be 
named,  and  therefore  the  place  of  arrival  was  the  Canada 
Dock,  the  dock  to  which  the  ship  was  ordered  on  reaching 
the  Mersey ;  and  that  to  allow  a  question  as  to  a  custom  of 
the  port  for  interposing  *a  particular  part  of  that  [662 
dock  as  the  place  of  arrival,  would  of  necessity  contradict 
the  words  of  the  charterparty.  He  then  argued  that,  as- 
suming the  question  to  be  admissible  and  proper  if  the 
charterparty  had  been  a  Liverpool  charterparty,  it  could 
not  be  so  in  this  case  because  the  charterparty  was  made  at 
Riga.  He  further  argued  that,  even  though  an  Englishman 
might  be  bound  by  such  a  custom  in  the  case  of  a  charter- 
party  made  abrojad,  evidence  of  the  custom  could  not  be 
received  where  one  of  the  parties  to  the  contract  was  a  for- 
eigner. He  further  argued  that  the  evidence  was  inadmis- 
sible because  it  professed  to  set  up  a  custom  of  the  port  of 
Liverpool  as  to  unloading,  not  as  applicable  to  the  whole 
port  or  to  all  trades,  but  as  applicable  to  a  particular  part 
of  the  port  and  to  a  particular  trade  only. 

As  to  the  first  point,  whether  the  proposed  q^uestion  would, 
add  to  or  vary  the  terms  of  the  charterpartv,  if  that  was  the 
eflFect  of  it  I  think  it  was  inadmissible.  This  charterparty 
was  made  at  Riga.  To  attempt  to  vary  it  by  showing  a  cus- 
tom of  the  port  of  Liverpool,  evidence  of  which  would  be 
admissible  only  upon  the  supposition  that  it  was  known  to 
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both  parties  to  the  contract,  could  not  be  allowed.  '  I  do  not 
accede  to  the  proposition  that  there  is  any  distinction  in 
this  respect  where  one  of  the  parties  to  the  contract  is  a 
foreigner.  But  I  do  not  think  the  proposed  question  has 
the  effect  of  varying  the  terms  of  tnis  charterparty.  The 
contract  is,  to  carry  the  cargo  to  Liverpool,  a  certain  num- 
ber of  days  being  allowed  for  loading  the  ship  at  the  port 
of  loading  and  for  unloading  her  at  the  place  of  discharge. 
Here,  Liverpool  is  the  place  of  discharge.  The  question 
therefore  is,  what  is  the  meaning  of  '*  Liverpool  ?"  It  is  not 
contended  that  the  vessel  arrived  at  Liverpool  the  moment 
she  entered  the  Mersey,  but  only  when  she  entered  a  Liver- 
pool dock, — when  she  had  arrived  at  a  place  where  accord- 
ing to  the  custom  of  the  port  she  was  considered  as  an 
arrived  ship.  It  is  then  only  that  the  lay  days  are  to  com- 
mence. If  when  she  has  so  arrived  slie  cannot,  either  by 
reason  of  the  crowded  state  of  the  dock  or  of  the  regulations 
of  the  dock,  commence  unloading  at  once,  this  will  not 
affect  the  rights  of  the  shipowner  if  she  be  an  arrived  ship. 
If  she  be  an  arrived  ship  when  she  gets  into  the  Canada 
663]  Dock,  the  rights  of  the  owner  upon  *a  contract  made 
at  Riga  cannot  be  affected  by  any  regulations  of  the  dock 
authorities  at  Liverpool  as  to  the  time  or  mode  of  unload- 
ing. That  is  settled  by  Brown  v.  Johnson  (*)  and  Kell  v. 
Anderson  (•).  Bandml  v.  Lynch  (")  is  no  authority  to  the 
contrary  of  what  we  are  now  deciding :  and  I  think  Br  ere- 
ton  V.  uhapman  {*)  is  an  authority  in  support  of  it.  Practi- 
cally^, the  very  question  now  objected  to  was  asked  there. 
I  think  the  question  was  admissible  because  it  was  a  question 
tending  to  solve  the  fundamental  question,  when  was  the 
ship  an  arrived  ship  t 

Lord  Coleridge,  C.J.:  My  Brother  Lindley  desires  me 
to  say  that  he  concurs  in  this  judgment. 

Order  absolute  for  a  nem  trial. 

Solicitors  for  plaintiffs :  Sharp^  Parker  <fe  Co.,  for  William 
Tyndal,  Liverpool. 

Solicitors  for  defendant :  Fields  Roscoe^  Osbdldeston  <fe 
Co, J  for  Bateson  &  Co.,  Liverpool. 

(»)  10  M.  &  W.,  881.  (*)  2  Camp.,  862;  12  East,  119 

(«)  10  M.  <&  W.,  498.  (*)  7  Bing.,  669. 

See  13  Eng.  Rep..  291, note;  Caffarini    10  id.,  260;  7%ttt  y.  Bi^eri,  8  Asp.  Mar. 
y.  Walker,  IriBh  Law  Rep.,  481,  affirmed    Cases,  147. 
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[1  Common  Pleas  Division,  707.] 
May  31,  1876. 

•  *The  Cro'tdon  Commercial  Gas  CoMPAinr  v.  Dick-    707 

INSON  and  Others. 

Frineipal  and  Surtfy — Di*ehniye  of  Swrtiy  hf  Time  given  to  Principal — Contrad  far 

Performance  at  several  distinct  Times. 

Although  where  one  enters  into  a  bond  as  snrety  for  the  performance  by  another 
of  two  things  which  are  separate  and  distinct,  a  subsequent  alteration  of  the  prin- 
cipars  contract  as  to  one  of  them  without  the  surety's  consent  does  *not  release 
the  surety  from  his  contract  of  suretyship  as  to  the  other,  vet,  where  the  contract 
is  one  entire  contract  for  the  performance  by  the  principal  of  two  or  more  things 
at  different  times,  if  by  any  dealing  with  the  principal  without  the  consent  of 
the  surety  the  latter  is  discharged  as  to  one  of  them,  his  liability  as  surety  is  alto- 
gether released. 

When  once  a  surety  is  relieved  from  the  obligation  which  he  has  undertaken,  that 
obligation  cannot  be  renewed  by  any  subsequent  act  to  which  he  is  no  party. 

D.  contracted  with  a  gas  company  to  talce  from  them  tar  and  ammoniacal  liquor, 
and  to  pay  for  each  month's  supply  within  the  first  fourteen  days  of  the  ensuing 
month  after  the  account  rendered,  "  unless  the  company  should  by  writing;  signed  by 
their  secretary  allow  a  longer  time  for  payment"  The  defendant  became  surety  for 
the  performance  of  the  contract  by  D. 

On  the  Sd  of  August  an  account  was  delivered  for  the  July  supply ;  and  after  the 
fourteen  days  had  expired,'  viz.,  on  the  2l8t,  the  secretary  of  the  company,  without 
the  knowledge  of  the  surety,  sent  D.  a  letter  inclosing  a  promissory  note  at  a  month 
for  the  amount,  with  a  request  tliat  he  would  sign  and  return  it.  D.  signed  the 
promissory  note  and  returned  it  to  the  secretary,  who  kept  it : 

Held,  that,  assuming  this  to  be  a  ^ving  of  time  ''  by  writing  signed  by  the  secre- 
tary," within  the  meaning  of  the  agreement,  being  after  breach  the  surety  was  re- 
leased ;  and  that,  once  released,  he  was  not  liable  In  respect  of  debts  contracted  in 
respect  of  subsequent  months*  supplies. 

Action  against  Dickinson  as  principal,  and  Pollard  & 
Child  as  sureties,  on  a  bond. 

Statement  of  claim.  1.  The  defendants,  by  their  bond 
dated  the  20rh  of  January,  1874,  became  bound  to  the  plain- 
tiffs in  £250  to  be  paid  by  the  defendants  to  the  plaintiffs. 

2.  The  bond  was  and  is  subject  to  a  condition  thereunder 
written,  whereby,  after  reciting  that  A.  J.  Dickinson  had 
that  day  entered  into  an  agreement  with  the  plaintiffs  re- 
specting the  purchase  of  tar  and  ammoniacal  liquor  and  the 
punctual  removal  thereof  as  therein  mentioned  and  the  pay- 
ment for  the  same  as  therein  also  particularly  mentioned, 
and  with  a  penalty  therein  specified  of  £100  for  every  breach 
of  the  said  agreement  to  remove  the  said  *tar  and  [708 
ammoniacal  liquor  as  therein  also  mentioned,  it  was  condi- 
tioned that  if  the  said  A.  J.  Dickinson  well  and  truly  per- 
formed the  said  agreement  in  all  things,  and  made  good  all 
the  payments  due  from  him  under  or  oy  virtue  thereof,  then 
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the  bond  should  be  void,  but  otherwise  it  should  remain  in 
full  force. 

3.  The  said  A.  J.  Dickinson  did  not  make  good  payments 
of  moneys  amounting  to  £234  11^.  lA,  which  became  owing 
and  are  due  from  him  under  and  by  virtue  of  the  said  agree- 
ment, being  for  and  in  respect  of  tar  and  ammoniacal  liquor 
purchased  of  the  plaintiflfs  and  had  by  the  said  A.  J.  Dick- 
inson under  and  by  virtue  of  the  said  agreement  between 
the  20th  of  January,  1874,  and  the  30th  of  September, 
1876,  accounts  whereof  have  been  from  time  to  time  ren- 
dered to  him. 

4.  The  said  £234  11^.  Id.  is  due  and  owing  to  the  plaintiffs. 
The  plaintiffs  claim  £234  lU.  Id. 

The  defendant  Dickinson  pleaded  a  composition  under  the 
liquidation  clauses  of  the  Bankruptcy  Act,  1869,  82  &  33 
Vict.  0.  71,  ss.  126,  126. 

Statement  of  defence  by  Pollard : 

1.  The  defendant  admits  the  statement  of  facts  in  the 
first  and  second  paragraphs  of  the  plaintiffs'  statement  of 
claim. 

2.  The  defendant  says  that  the  said  agreement'  was  as 
follows : — 

"Memorandum  of  an  agreement  made  this  20th  of  Jan- 
uary, 1874,  between  the  Croydon  Commercial  Gras  and 
Coke  Company,  hereinafter  called  '*The  Company,"  of 
the  one  part,  and  A.  J.  Dickinson,  of  Trundley  Lane,  Dept- 
ford,  in  the  county  of  Kent,  manufacturing  chemist,  of  the 
other  part. 

"Isfc.  That  the  company  shall  sell  and  Dickinson  shall 
buy  all  the  surplus  tar  made  at  the  company's  works  at 
Waddon,  in  the  parish  of  Croydon,  in  the  county  of  Surrey, 
between  the  1st  of  October,  1873,  and  the  first  of  October, 
1875,  and  which  the  company  shall  have  to  dispose  of  for 
distilling  purposes,  at  the  price  of  l^d.  per  gallon  (except 
60,000  gallons  more  or  less  of  tar  agreed  to  be  sold  to  Grind- 
ley  &  Co.). 

''2dly.  That  the  company  shall  sell  and  Dickinson  shall 
buy  all  the  ammoniacal  liquor  made  at  the  company's  works 
at  Waddon  (except  100,000  gallons  more  or  less  agreed  to 
be  sold  to  Messrs.  M'Dougall),  and  that  the  price  shall  be 
£2  for  every  1,000  gallons  6f  ten-ounce  strength,  with  the 
addition  of  4^.  6d.  per  ounce  per  1,000  gallons  for  every 
additional  ounce  in  strength  above  ten  ounces  per  gallon 
strength,  and  so  in  proportion  for  any  less  quantity  of  any 
of  the  strengths  above  alluded  to. 

''3dly.  Dickinson  agrees  to  provide  proper  tanks  and  re- 
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ceptacles,  and  to  remove  the  said  tar  and  ammoniacal  liquor 
at  suchidays  and  times  as  may  be  *required  by  the  [709 
company  by  notice  in  writing  signed  by  their  secretary,  with 
at  least  three  clear  days'  notice ;  such  writing  to  be  given 
to  Dickinson  or  sent  by  post  to  the  address  above  men- 
tioned, or  to  any  other  residence  or  place  of  business  that  he 
may  use  for  the  time  being. 

'*4thly.  Dickinson  agrees  that  if  he  shall  fail  to  remove 
all  the  tar  and  ammoniacal  liquor,  or  either  of  them,  as  re- 
quired to  be  removed  by  the  company  by  such  notice  or 
notices  as  aforesaid,  he  will  pay  to  the  company  the  sum  of 
£100  as  liquidated  damages  for  everjr  breach  of  his  agree- 
ment to  remove  the  same  as  aforesaid :  And  it  is  further 
agreed  that  if  at  any  time  or  times  the  company  shall  find 
from  their  manager  that  the  tar  or  ammoniacal  liquor  at 
their  works  is  likely  to  overflow  the  tanks,  they  shall  be  at 
liberty  to  prevent  such  overflow  by  selling  off  either  tar  or 
ammoniacal  liquor  to  any  other  person  or  persons,  whether 
chemical  manufacturers  or  otherwise,  and  that  such  sale  or 
sales  shall  not  be  considered  a  breach  of  this  agreement. 

"5thly.  Dickinson  agrees  that  the  account  of  tar  and 
ammoniacal  liquor  had  by  him  shall  be  estimated  on  the 
last  day  of  every  calendar  month,  and  the  payment  for  the 
same  shall  be  made  within  the  flrst  fourteen  days  of  the  en- 
suing month  after  every  estimate  shall  be  so  made,  unless 
the  company  shall,  bj  writing  signed  by  their  secretary, 
allow  a  longer  time  for  payment,  and  the  flrst  monthly  esti- 
mate shall  be  made  on  the  1st  of  February  next. 

**8thly.  That,  if  the  said  A.  J.  Dickinson,  his  executors, 
administrators,  or  assigns,  shall  make  any  breach  or  non- 
performance of  any  of  the  clauses  of  this  agreement,  it  shall 
be  lawful  thereupon,  or  at  any  time  afterwards,  notwith- 
standing any  subsequent  payment  or  receipt  or  settlement 
of  accounts,  for  the  company  to  determine  this  agreement 
by  giving  or  leaving  seven  days'  notice  in  writing,  signed  by 
their  secretary,  of  their  intention  to  determine  the  same; 
such  notice  to  be  given  or  sent  as  hereinbefore  required  with 
respect  to  the  notices  before  mentioned. 

'*  Lastly.  This  agreement  shall  bind  the  executors  and  ad- 
ministrators of  Dickinson  as  effectually  as  if  those  words  of 
representation  were  used  after  his  name  throughout.  Wit- 
ness the  hand  of  the  secretary  of  the  company  by  order  and 
on  behalf  of  the  company,  and  the  hand  of  the  said  John 
Arthur  Dickinson." 

(Signed  by  Russell,  the  secretary,  and  by  Dickinson.) 
and  that  the  account  of  tar  and  ammoniacal  liquor  was  not 
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estimated  as  in  and  by  the  agreement  prescribed,  and  al- 
thougli  the  said  company  did  not  at  any  time  by  writing 
signed  bv  their  secretary  allow  a  longer  time  for  payment 
as  provided  by  the  agreement. 

3.  The  defendant  says  that  the  plaintiffs  did  not  deal  with 
Dickinson  on  the  terms  of  the  agreement  between  tiiem  and 
Dickinson ;  but,  without  the  knowledge  and  consent  of  the 
defendant,  dealt  with  him  in  a  wholly  different  manner  and 
on  wholly  different  terms,  and  so  as  to  prejudice  the  defen- , 
dant  thereby, 'and  gave  time  for  payment  to  Dickinson  of 
moneys  due  under  the  agreement  in  a  binding  manner  and 
710]  by  contract  founded  on  *sufficient  consideration  with- 
out the  knowledge  or  consent  of  the  defendant,  and  beyond 
the  time  prescribed  by  the  agreement 

4.  The  defendant  does  not  admit  the  allegations  of  fact  in 
the  plaintiffs'  third  and  fourth  paragraphs  contained. 

The  statement  of  defence  delivered  on  behalf  of  Child  was 
in  all  respects  the  same  as  Pollard's. 

Reply.  1.  The  plaintiffs  admit  that  the  agreement  was  as 
set  forth  in  the  second  paragraph  of  Pollard's  statement  of 
defence.  2.  They  join  issue  upon  the  residue  of  that  state- 
ment. 

The  cause  was  tried  before  Denman,  J.,  at  the  last  Hilary 
sittings  for  Middlesex.  The  action  as  "against  Dickinson 
was  discontinued,  and  as  against  Child  withdrawn  with  the 
consent  of  Pollard.  The  facts  were  as  follows:  Dickinson, 
a  manufacturing  chemist  at  Depfford,  had  been  in  the  habit 
of  purchasing  from  the  plaintiffs  tar  and  ammoniacal  liquor ; 
ana  in  January,  1874,  the  agreement  mentioned  in  Pollard's 
statement  of  defence  was  entered  into  between  them.  The 
course  of  business  was  as  follows, — The  amount  due  for  the 
products  supplied  to  Dickinson  was  ascertained  at  the  end 
of  each  montn,  and  an  account  sent  in  to  Dickinson  to  be 
paid  within  fourteen  days.  The  account  for  July,  1875,  was 
made  up  and  forwarded  to  Dickinson  about  the  *6d  of 
August  (which  was  as  soon  as  reasonably  could  be).  The 
amount  was  £216  16^.  &d.^  of  which  £100  was  afterwards 
paid,  leaving  a  balance  of  £115  16^.  8d. 

Russell,  the  secretary  of  the  company,  who  was  called  as 
a  witness,  stated  that,  on  the  21st  of  August,  1875,  he  sent  a 
note  signed  by  himself  to  Dickinson,  inclosing  a  promissory 
note  for  £115  16^.  8d.,  payable  at  a  month,  wnicli  he  re- 
quested Dickinson  to  sign  and  return  to  him.  This  Dickin- 
son did  ;  but  the  note  was  dishonored  at  maturity.  Russell 
further  proved  that  the  amounts  remaining  unpaid  were  as 
follows:    Down  to  the  end  of  July,  1876,  £115  16^.  8d.\  ad- 
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ditional  down  to  the  end  of  August,  £49  lis.  dd.;  and  to 
the  end  of  September  a  further  sum  of  £69  1^.  2d. 

Upon  cross-examination,  the  witness  was  asked, — ''What 
passed  between  you  and  Pollard  as  to  the  mode  in  which 
Dickinson  was  paying  under  his  former  contract  at  the  time 
the  bond  was  executed?''  The  question  was  obiected  to, 
but  was  allowed,  ^subject  to  the  objection.  Tne  [711 
answer  was, — "  He  said,  '  How  are  you  going  on  with  Dick- 
inson in  the  matter  of  payment t'  I  said,  'I  am  taking  a 
note  at  a  month.'  He  said,  '  Oh  I  very  well.'  It  was  after 
the  bond  was  executed." 

The  defendant  Pollard  admitted  that  no  time  was  speci- 
fically ffiven  as  to  the  August  and  September  accounts ;  but 
contended  that  there  had  been  a  systematic  giving  of  time 
^rom  first  to  last ;  that  "  payment"  meant  payment  in  cash  ; 
that  the  sureties  were  entitled  to  a  strict  performance  of  th^ 
contract ;  that  there  was  no  consent  by  Pollard  to  the  course 
adopted  ;  and  that,  as  regarded  the  July  account,  the  letter 
of  tne  21st  of  August  was  not  time  given  by  the  company, 
by  writing  signed  by  their  secretary,  within  the  meaning  of 
the  agreement. 

For  the  plaintiffs  it  was  insisted  that  there  had  been  no 
departure  from  the  true  intention  of  the  agreement,  and 
that,  as  to  the  July  account,  the  letter  of  the  secretary  w&s 
a  writing  signed  by  him  within  the  fifth  paragraph  of  the 
agreement. 

The  learned  judge  left  it  to  the  jury  to  say  whether  Pol- 
lard knew  and  consented  that  the  monthly  payments  should 
be  made  as  they  were,  and  whether  the  plaintiffs  were  act- 
ing under  the  contract  in  taking  payment  by  promissory 
notes. 

The  jury  answered  both  questions  in  the  negative ;  and 
judgment  was  thereupon  entered  for  Pojlard,  leave  being 
reserved  to  the  plaintiffs  to  move  to  enter  judgment  for 
them  for  £115  16^.  8rf.,  or  for  £118  12*.  lid,  or  for  both, 
as  against  Pollard,  as  the  court  might  hold  them  entitled. 

Walpole  and  Oranfham  moved  accordingly :  The  course  of 
business  as  between  the  plaintiffs  and  Dickinson  was  to  send 
at  the  end  of  each  month  an  account  of  the  supply  of  pro- 
ducts, and  to  take  a  promissory  note  for  the  amount  payable 
at  a  month ;  and  this  was  known  to  the  sureties.  The  6ch 
article  of  the  agreement  between  the  company  and  Dickin- 
son, upon  which  the  question  turns,  provides  that  each 
math's  account  shall  be  paid  within  the  first  fourteen  days 
of  the  ensuing  month  after  the  estimate  shall  J^e  made,  "  un- 
less the  company  shall  by  writing  signed  by  their  secretary 
18  Eng.  Kep.  34 
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allow  a  longer  time  for  payment."  This  clause  has  been 
strictly  actf^d  upon.  As  to  the  July  account,  the  letter  of 
712]  the  2l8t  *of  August  was  a  sumcient  giving  of  time  by 
the  company  by  writing  signed  by  the  secretary. 

[Brett,  j.:  That  was  an  extension  of  the  time  of  pay- 
ment after  the  money  had  become  due  and  the  liability  had 
attached.] 

Whether  it  was  before  or  after  the  fourteen  days  makes 
no  difference.  But,  at  all  events,  as  to  £118  125.  lld.y  for 
the  August  and  September  supplies,  no  time  was  given. 
The  sureties  are  clearly  liable  for  those. 

[Brett,  J.:  Unless  they  were  absolved  forever,  by  reason 
of  time  having  once  been  given  in  a  manner  not  authorized 
by  the  agreement.] 

In  Skillett  v.  Fletcher  (*),  to  an  action  on  a  bond  condi- 
tioned for  the  due  performance  by  A.  of  his  duties  as  col- 
lector of  the  poor  rates  and  of  the  sewer  rates  of  the  parish 
of  St.  A.,  the  bond  to  continue  in  force  if  A.  held  either 
office  separately,  with  a  breach,  that  A.  received  money  in 
both  capacities,  and  failed  to  pay  it  once,  the  defendant  (a 
surety)  pleaded  that  before  breach  an  act  was  passed  in- 
creasmg  A.'s  duties  as  collector  of  sewer  rates,  and  under 
which  he  was  also  appointed  collector  of  main  drainage  rates 
by  the  persons  under  whom  he  held  his  other  appoint- 
ments,— ^and  it  was  held  on  demurrer  on  the  ground  tnat  the 
bond  was  divisible,  and  that  the  plea  afforded  no  answer  to 
the  defendant's  liability  for  A.'s  breach  of  duty  as  collector 
of  poor  rates.  Harrison  v.  Seymour  {*)  is  an  authority  to 
the  same  effect. 

A.  L.  Smith  {Macdonald  and  Orane  with  him),  showed 
cause :  Here  was  a  binding  contract  on  the  21st  of  August 
to  give  time  to  Dickinson.  The  contract  in  respect  of  which 
the  defendant  consented  to  be  suretv  was  that  each  month's 
supply  of  products  should  be  paid  for  within  fourteen  days 
after  the  account  rendered,  unless  the  company  should  'by 
writing  signed  by  their  secretary  allow  a  longer  time  for 
payment.  Assuming,  but  not  admitting,  that  the  secre- 
tary's letter  of  the  21  st  of  August  was  a  ''writing  signed  by 
him"  within  the  meaning  of  that  condition,  it  was  too  late, 
being  after  the  expiration  of  the  fourteen  days.  Tfie  letter 
itself  gave  no  time :  time  was  given  only  when  the  secretary 
accepted  the  promissory  note  and  retained  it.     That  dis- 

?ose8  of  the  £115  16^.  8^.     Then,  as  to  the  August  and  Sep- 
13]    tember   accounts    *Eyre   v.    Bartrop  (*),    cited    in 
Tudor' s  Leadipg  Cases,  901,  is  a  distinct  authority  to  show 

0)  Law  Rep.,  1  C.  P.,  217.        (*)  Law  Rep.,  1  C.  P.,  518.        (»)  S  MadcL,  221. 
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that  the  sureties  being  once  discharged  from  their  liability 
npon  the  contract,  they  are  absolved  altogether. 
Orantham  was  heard  in  reply. 

Brett,  J.:  I  think  the  defendant  is  entitled  to  retain  his 
judgment,  and  that  this  rule  should  be  discharged.  The 
plaintiflfs  sue  him  as  surety  on  a  bond  given  to  secure  the 
lulfilment  by  one  Dickinson  of  an  agreement  entered  into 
between  Dickinson  and  the  Croydon  Gas  Company.  The 
answer  set  up  by  the  defendant  is,  that  he  is  absolved  from 
liability  as  surety  on  the  bond  by  reason  of  the  plaintiflfs 
having  altered  to  his  detriment  their  position  with  regard  to 
Dickinson  by  giving  him  time.  The  reply  to  that  on  tne  part 
of  the  plaintiffs  is,  that,  if  time  has  been  given,  it  was  given 
in  accordance  with  the  terms  of  their  contract  with  Dickin- 
son; and,  further,  that,  if  the  defendant  is  absolved  in  re- 
spect of  the  £116  165.  8eZ.,  the  balance  of  the  July  account, 
by  reason  of  what  occurred  on  the  21st  of  August,  yet  he  is 
not  absolved  in  respect  of  the  £118  12^.  11^.,  the  amount  of 
the  August  and  September  supplies,  and  that  the  plaintiffs 
are  at  all  events  entitled  to  recover  the  latter  sum. 

Taking  into  account  the  secretary's  letter  of  the  21st  of 
August  and  the  promissory  note  inclosed,  which  was  signed 
by  Dickinson  and  given  back  to  and  held  by  the  company,  it 
seems  to  me  that  time  was  given  to  Dickinson  by  the  ac- 
ceptance from  him  of  a  promissory  note,  and  that  the  com- 
pany did  thereby  "by  writing  signed  by  their  secretary 
allow  a  longer  time  for  payment"  than  the  time  stipulated 
for.  But,  although  that  is  so,  I  think  it  was  not  the  allow- 
ing of  time  contemplated  by  the  5th  article  of  the  agreement 
of  the  20th  of  January,  1874,  because  the  time  allow(?d, 
though  by  writing,  was  allowed  after  the  expiration  of  the 
first  fourteen  days  of  the  month.  I  agree  that  this  contract 
is  to  be  construed  as  between  Dickinson  and  the  Gas  Com- 
pany, and  as  if  the  question  arose  immediately  after  its  ex- 
ecution. But  I  cannot  agree  that  the  meaning  of  it  is  clear. 
We  are  bound  to  look  at  a  business  document  so  as  to 
ascertain  what  is  its  business  meaning.  *Now,  the  [714 
6th  article  of  this  agreement  is  to  fix  the  time  at  which 
Dickinson  is  to  be  liable  for  the  non-payment  of  what  shall 
become  due  from  him  under  his  contract,  or  the  amount 
of  credit  to  be  given  to  him.  When  you  fix  that,  you 
fix  the  time  at  which  the  liability  of  the  sureties  is  to 
attach  for  his  default.  The  first  moment  of  time  at  which 
Dickinson  was  to  be  liable  for  non-payment  of  the  amount 
of  the  previous  month's  supply  was  "within  the  first  four- 
teen days  of  the  ensuing  month  after  the  estimate  shall  be 
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made."  If  Bomething  be  done  in  the  meantime,  viz.,  an 
extension  of  the  period  of  credit  by  a  writing  signed  by  the 
secretary,  the  time  may  be  enlarged:  but,  unless  that  is 
done,  the  liability  of  the  surety  is  to  attach  upon  non-pay- 
ment by  the  principal  in  fourteen  days  after  the  account 
rendered.  If  once  the  liability  attaches,  you  cannot  after- 
wards fix  a  time  at  which  the  principal  shall  become  liable. 
The  time  can  only  be  altered  in  one  way,  viz.,  by  writing 
signed  by  the  secretary ;  and  that  must  be  before  the  four- 
teen days  have  run  out,  otherwise  there  will  be  two  periods 
of  time  for  the  liability  to  attach.  It  seems  to  me  that, 
although  this  might  be  an  allowance  of  time  within  the 
meaning  of  the  6th  article  of  the  agreement,  the  allowance 
was  too  late,  and  not  authorized  by  tne  agreement  as  between 
Bickinson  and  the  plaintiffs.  That  being  so,  the  taking  of 
the  promissory  note  was  a  giving  of  time  to  the  principal 
Unauthorized  by  the  agreement;  and  it  has  always  been 
held  that  the  giving  of  time  to  the  principal  b^  a  binding 
contract  so  alters  the  position  of  the  surety  to  his  detriment 
as  to  absolve  him  from  liability.  As  to  the  £115  16^.  8d.j 
therefore,  I  think  the  sureties  were  discharged.  The  ques- 
tion then  arises  whether,  being  absolved  as  to  one  payment, 
they  are  absolved  forever. 

It  seems  somewhat  strange  that  there  is  so  little  authority 
to  be  found  upon  this  subject ;  but  I  am  inclined  to  think 
that  the  true  doctrine  is  laid  down  in  the  case  to  which  we 
have  been  referred,  of  JEj/re  v.  Bartrop{^).  There,  the 
plaintiff  joined  with  his  brother  in  the  grant  of  a  redeem- 
able annuity,  as  a  surety  for  the  payment  of  the  same 
quarterly.  The  annuity  was  secured  by  the  demise  of  real 
property  of  the  plaintiff's  brother  and  by  a  bond  and 
716]  *judgment  of  the  plaintiff  and  his  brother.  The 
brother  afterwards,  by  deed^s  to  which  the  plaintiff  was  not 
a  party,  and  without  his  concurrence,  entered  into  a  new 
arrangement  with  the  assignee  of  the  annuity,  whereby  it 
was  agreed  that  he  should  not  sue  for  the  annuity  for  live 
years  from  the  date  of  the  deed,  or  from  the  death  of  the 
grantor's  father  (which  should  first  happen),  and  that  the 
annuity  should  be  redeemable  on  different  terms.  Sir  John 
Leach,  V.C.,  held  that  the  surety  was  wholly  discharged, 
and  was  not  entitled  merely  to  be  exonerated  from  liability  to 
the  arrears  of  the  annuity  during  the  five  years,  and  refused 
a  motion  to  dissolve  an  injunction  restraining  the  assignee 
of  the  annuity  from  proceeding  to  execution  upon  tha  jndg- 
ment.     His  honor  observed  that  it  could  not  be  denied  that 

0)  8  Madd.,  221. 


Vol  I.l  COMMON  PLEAS  DIVISION.  269 

Croydon  Gaa  Co.  v.  Dickinson.  1876 

if,  by  any  arrangement  between  the  creditor  and  the  debtor, 
tlie  sitnation  of  the  surety  was  altered,  he  was  thereby  dis- 
ctiarged  ;  but  it  was  said  that  the  situation  of  the  surety 
was  only  partially  altered  during  the  five  years,  and  that, 
in  respect  of  the  subsequent  payments,  it  remained  the  same. 
He  was,  however,  of  opinion  that  the  deeds  executed  with- 
out the  concurrence  oi  the  plaintiff,  and  the  change  in  the 
terms  of  the  redemption,  had  either  directly  or  by  their  own 
consequences  wholly  altered  the  situation  of  the  surety, 
and  that  he  was  thereby  wholly  discharged.  That  being  so, 
the  position  of  the  sureties  as  to  the  payment  due  on  the 
17th  of  August  being  changed,  they  were  absolved  from 
liability  in  respect  of  any  of  the  subsequently  accruing 
payments. 

Two  cases  have  been  relied  upon  as  showing  that,  as  the 
contract  was  to  be  fulfilled  at  different  times,  the  case  may 
be  dealt  with  as  if  there  were  different  contracts,  and,  though 
absolved  as  to  one  payment,  the  sureties  may  still  be  liable  in 
respect  of  the  others.  Those  cases  are  SkiUett  v.  Fletcher  (*) 
ana  Harrison  v.  SeyTooitr  (*).  Those,  however,  were  cases 
where  the  sureties  undertook  to  guarantee  the  fulfilment  of 
separate  contracts,  and  not  the  fulfilment  of  one  contract  at 
separate  times.  They  afford  no  authority  that,  in  a  case 
liKe  the  present,  where  there  is  one  contract  to  be  fulfilled 
at  different  times,  the  surety  may  be  absolved  as  to  the  one 
period  and  still  held  liable  as  to  the  others.  In  truth,  those 
*case8  rather  fortify  the  decision  of  the  Vice-Chan-  [716 
oellor  Leach  in  Eyre  v.  Barirop  (').  I  am  therefore  of 
opinion  that  the  sureties,  being  absolved  from  liability  in 
respect  of  the  July  supply,  were  absolved  from  liability 
under  the  agreement  altogether ;  consequently,  there  must 
be  judgment  for  the  defendant  Pollard,  and  the  rule  must 
be  discharged. 

Grove,  J.:  I  am  of  the  same  opinion.  As  to  the  first 
point,  I  should  have  thought  that,  if  the  letter  of  the  21st 
of  August  had  been  sent  and  the  inclosed  promissory  note 
signed  and  returned  to  the  secretary  and  received  by  him 
before  the  expiration  of  the  fourteen  days,  that  would  have 
been  an  allowing  of  time  within  the  meaning  of  the  fifth 
article  of  the  agreement.  But  I  think  that  an  allowance  of 
time  (so  called)  given  after  the  expiration  of  the  fourteen 
days  was  not  what  was  contemplated  by  the  parties,  and 
therefore  not  that  which  Pollard  agreed  to  become  surety 
for.  JEleading  it  as  it  stands,  without  looking  at  conse- 
quences, the  article  runs  thus, — Dickinson  shall  pay  the 
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amount  of  each  month's  supply  within  the  first  fourteen  days 
of  the  ensuing  month  after  the  account  delivered,  or  within 
such  longer  time  as  the  company  by  writing  signed  by  th^r 
secretary  shall  allow  him  for  that  purpose.  Is  that  stipula- 
tion complied  with  by  a  giving  of  further  time  by  writing 
signed  by  the  secretary  after  the  original  period  fixed  for 
payment  has  run  out  i  I  think  not.  To  give  a  fair  mean- 
ing to  the  words,  you  must  necessarily  limit  them  to  a  fur- 
ther allowance  of  time  whilst  the  creait  is  running.  Sup- 
pose a  whole  month  had  been  allowed  to  elapse  without  any 
writing  of  the  secretary,  would  not  that  clearly  have  been 
a  breach  of  the  promise  upon  the  faith  of  which  the  defen- 
dants consented  to  become  sureties,  and  so  have  discharged 
them  ?  Their  liability  once  gone,  it  cannot  be  reimposed  by 
a  subsequent  writing  which  condones  the  allowance  of  time 
without  writing  and  seeks  to  make  it  equivalent  to  an  allow- 
ance in  conformity  with  the  agreement.  It  is  within  neither 
the  words  or  the  fair  meaning  of  the  contract.  The  whole 
object,  that  of  tying  the  debtor  to  a  specific  time  of  pay- 
717]  ment,  is  defeated  by  such  a  *proceeding.  Assuming, 
therefore,  that  the  letter  and  the  promissory  note  taken 
together  would  be  a  sufficient  allowance  of  time  in  writing 
to  satisfy  the  fifth  article  of  the  agreement,  they  must  be 
given  and  received  before  the  expiration  of  the  stipulated 
period  of  fourteen  days.  As  to  the  second  point,  consider- 
ing the  number  of  bonds  with  sureties  that  are  daily  given, 
I  should  have  thought  that  question  must  have  been  decided 
long  ago.  I  think  the  case  of  £!]/re  v.  Barirop  (*)  is  a  suffi- 
cient authority  to  warrant  us  in  holding  the  general  view  of 
the  law  to  be,  that,  when  once  a  surety  is  relieved  from  the 
obligation  which  he  has  undertaken,  that  obligation  can- 
not be  renewed  by  any  subsequent  act  to  which  he  is  no 
party.  Any  credit  given  to  the  principal  debtor  which  may 
alter  the  position  of  the  surety  absolves  the  latter  from 
liability.  The  detriment  to  the  surety  may  be  more  or  less 
in  the  particular  case;  but  of  that  he  is  to ^ be  the  judge. 
The  cases  of  Skillett  v.  Fletcher  (*)  and  Harrison  v.  Sey- 
TTiouri^)  are  distinguishable  on  the  ground  stated  by  iny 
Brother  Brett.  Upon  both  grounds,  therefore,  I  am  of 
opinion  that  the  defendant  Pollard  is  entitled  to  judgment. 
Dknman,  J.:  I  am  of  the  same  opinion.  The  statement 
of  claim  is  founded  on  a  supposed  liability  of  the  sureties 
for'  the  non-performance  of  an  agreement  of  the  20th  of 
January,  1874,  between  the  plaintiffs  and  Dickinson.  In  his 
statement  of  defence.  Pollard  sets  out  the  agreement,  which 
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■was  made  upon  the  same  day  as,  but  before,  the  execution 
of  the  bond  sued  on.  The  plaintiffs  relv  upon  the  fifth 
clause  of  the  agreement,  which  stipulates  that  the  supply  of 
products  thereunder  shall  be  estimated  on  the  last  day  of 
every  month,  and  that  payment  for  the  same  shall  be  made 
within  the  first  fourteen  days  of  the  ensuing  month  after 
every  estimate  shall  be  so  made,  "  unless  the  company  shall 
by  writing  signed  by  their  secretary  allow  a  longer  time  for 
payment."  Ifow,  I  think  with  my  Brother  Brett  that  we 
are  bound  to  construe  that  clause  as  if  it  were  a  mere  agree- 
ment between  the  company  and  Dickinson ;  and,  so  con- 
struing it,  I  *take  it  to  mean  that  the  payment  is  to  [718 
be  made  within  the  fourteen  days  unless  within  tliat  time  an 
allowance  of  further  time  is  made  in  the  manner  indicated. 
That  is  the  only  construction  which  any^  reasonable  man 
could  put  upon  such  an  agreement  as  this.  That  being  so 
in  the  case  which  has  arisen,  there  was  a  sum  due  under  the 
agreement  on  the  17th  of  August,  and  there  had  been  no 
writing  signed  by  the  secretary  allowing  further  time.  Con- 
sequently there  was  then  a  complete  breach  of  Dickinson's 
contract.  At  a  subsequent  time,  the  defendants  take  from 
Dickinson  a  promissory  note,  and  thereby  suspend  their  rem- 
edy against  nim  for  a  whole  month.  The  ordinary  principle 
which  governs  cases  of  this  sort,  is  well  laid  down  in  Chitty 
on  Contracts,  10th  ed.,  p.  498,  where  it  is  said:  "If  the 
creditor  gives  time  to  the  principal, — that  is,  if  by  a  new 
and  valid  contract  between  the  creditor  and  the  principal, 
to  which  the  surety  does  not  assent,  the  period  be  extended 
at  which,  by  the  contract  between  them,  the  principal  was 
originally  liable  to  pay  the  creditor, — the  surety  is  clearly,  as 
a  general  rule,  freed  from  responsibility  at  law  and  in  equity. 
Thus,  in  Coombe  v.  Wolf  ('),  it  appeared  that  the  defendant 
guaranteed  the  payment  of  the  price  of  porter  which  was  to 
be  delivered  to  J.,  the  memorandum  containing  no  stipula- 
tion as  to  the  term  of  credit.  The  custom  of  the  plaintiff 
was  to  give  six  months'  credit,  and  then  sometimes  to  take 
a  bill  at  two  months.  The  plaintiff,  without  the  defendant's 
knowledge,  allowed  three  months  to  elapse  after  the  six 
months,  and  then  took  from  J.  a  promissory  note  at  two 
months  for  the  debt,  thus  virtually  giving  a  credit  of  eleven 
months ;  and  the  court  held  that  the  defendant  as  surety 
was  exonerated,  upon  the  ground  that  his  situation  was 
prejudiced  by  the  plaintiff  having  precluded  himself  by 
taking  the  note  from  proceeding  during  its  currency  against 
the  principal."     That  case  is  exactly  like  this.    I  am  not 
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aware  of  any  case  which  decides  that  the  liability  of  a 
surety,  npon  a  contract  under  which  payments  by  the  prin- 
cipal are  to  be  made  at  certain  times,  is  severable  to  such 
an  extent  as  that,  after  time  given  in  respect  of  one  pay- 
ment, you  can  sue  the  surety  in  respect  of  subsequent 
breaches,  as  to  which  no  time  has  been  given.  Tlie  cases  of 
719]  SkUlett  *v.  Fletcher  (')  and  Harrison  v.  Seymour  (') 
do  not  bear  that  out.  They  proceeded  on  the  ground  that 
the  contracts  were  severable  and  might  be  dealt  with  as  if 
there  had  been  distinct  contracts  in  respect  of  each  of  the 
matters. 

Judgment  for  the  defendant  Pollard. 

Solicitors  for  plaintiffs :   Prior^  Bigg^  Church  &  Adam^. 

Solicitor  for  Dickinson :   8,  J,  Mobinson. 

Solicitor  for  Pollard :    William  Beck. 

Solicitors  for  Child :   Carey ^  Warburton  &  De  Paula. 

(>)  Law  Rep.,  1  C.  Pi,  217.  («)  Law  Rep.,  1  C.  P.,  518. 

See  11  Eng.  Rep.,  41  note;  17  £ng.  Rep.,  1S8  note. 
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Mortgage  of  8h^ — Effect  of  NoH-regiMration — Merehmd  Shipfkng  Act,  1864,  17  d^  18 

Viet.  c.  104. 

Under  8.  69  of  the  Merchant  Shipping  Act,  1854  (17  <fr  18  Vict.  c.  104),  the  only 
effect  of  the  omission  to  register  a  mortgage  of  a  ship  is,  to  postpone  the  mortgagee's 
claim  to  that  of  a  subsequent  mortgagee  or  transferee  whose  mortgage  or  transfer  is 
registered  before  it.  Therefore  the  non-r^stration  of  the  mortgage  affords  no 
answer  to  the  claim  of  the  first  mortgagee  to  freight  earned  by  the  ship  as  against 
a  purchaser  of  the  cargo  without  notice  of  tiie  mortgagee's  title. 

The  mere  omission  by  a  person  to  do  something  which  it  is  not  his  duty  to  do.  but 
which  if  done  would  have  prevented  loss  to  another,  is  not  sufficient  to  render  such 
person  liable  for  such  loss,  or  to  deprive  him  of  any  right  which  he  would  otherwise 
nave  had  against  the  other. 

An  unregistered  mortgage  of  a  ship  passes  to  the  mortgagee  the  ownership  of  the 
ship,  as  against  a  subsequent  equitable  assignment  of  the  freight  to  a  third  person, — 
at  all  events,  in  the  absence  of  fraud  or  such  gross  and  wilful  negligence  as  is  equiva- 
lent to  fraud. 

On  the  Ist  of  December,  1874,  M.,  the  owner  of  60/64ths  of  the  ship  Stonehouse, 
then  at  San  Francisco  (the  captain  being  owner  of  the  residue),  mortgaged  his  inter- 
est to  the  plaintiffs  for  £7,500  and  further  advances.  Freights  not  beifig  obtainable 
at  Ban  Francisco,  the  captain  on  the  2d  of  December  procured  a  shipment  of  wheat 
there  "  on  account  of  the  ship,"  which  cargo  was  consigned  to  the  onlers  of  the  ship- 
pers, under  bills  of  lading  stating  the  freight  pa3'able  on  delivery  to  be  \8.  per  Urn, 
and  they  (the  shippers)  drew  bills  on  M.  for  the  price  at  sixty  days'  sight,  which 
were  attached  to  the  bills  of  lading.  Th^  ordinary  freight  at  this  time  was  56«.  per 
ton.  On  the  4th  of  January,  1875,  the  defendants  advanced  M.  £3,000.  and  on  the 
22d  of  February  a  further  sum  of  £9,000,  on  the  security  of  the  cargo,  without  no- 
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tice  of  the  plaintiffs'  mortgage. — ^it  being  arranged  that  they  should  sell  the  cargo 
and  receive  the  proceeds  on  M.'s  account.  Before  carrying  out  this  arrangement 
with  M.,  the  defendants  searched  the  ship's  register,  and  found  no  registered  incum- 
brance of  his  interest  therein.  On  the  2d  of  February,  1876.  there  was  a  further 
mortgage  of  the  ship  by  M.  to  the  plalntifliB  for  £4,000  and  further  advances.  On 
the  26tn  of  February,  M.  assigned  to  the  defendants  the  freight  of  the  Stonehouse 
at  55«.  per  ton;  and  on  the  2d  of  March  M.  further  mortga^d  his  interest  in  the 
ship  U}  one  H.,  who  registered  his  mortgage  on  the  8d  of  March.  The  plaintifie^ 
mortgages  were  not  registered  until  the  6th  of  March. 

The  Stonehouse  arrived  at  Liverpool  on  the  13th  of  April,  when  H.  and  the  plain- 
tiffis  toolc  possession  of  her.  H.,  being  satisfied  with  his  security  on  the  ship,  did 
not  claim  the  freight 

On  the  19th  of  February,  1876,  the  defendants  and  M.  eold  the  cargo  to  J.  A  Co. 
^on  the  terma  of  freight  being  paid  at  66«.  per  ton ;  and  by  subsequent  ar-  [723 
rangement  the  defon&nts  acquired  the  rights  oiJ.  A  Co. : 

Seid^  that  H.,  the  first  registered  mortgagee  having  abandoned  all  claim  to  the 
freight,  iht  pUntUb  .8  •eooad  mortgagees  were  eotiUed  to  cUim  it  m  agaiaet  the 
oefendanta. 

Action  by  the  plaintilSs  who  claimed  as  mortgagees  in 
possession  of  the  ship  Stonehouse  to  be  entitled  to  freight 
in  respect  of  a  cargo  of  wheat.  The  following  case  was 
stated  for  the  opinion  of  the  court : — 

1.  The  plaintiffs  are  merchants  carrying  on  business  under 
the  style  or  firm  of  James  Wyllie  &  Co.,  in  London.  The 
defendants  are  corn-factors  and  brokers  carrying  on  busi- 
ness under  the  st^le  or  fijrm  of  Burrows  &  Perks,  in  Ion* 
don.  The  action  is  brought  by  the  plaintiffs  who  claim,  as 
mortgagees  in  possession  of  the  ship  Stonehouse,  to  recover 
moneys  alleged  to  have  become  due  and  payable  in  respect 
of  freight  from  the  defendants  under  the  circumstances 
hereinafter  appearing. 

2.  Mr.  John  Morlson  of  Billiter  Street,  trading  under  the 
style  or  firm  of  John  Morison  &  Co.,  was  during  the  period 
covered  by  this  case  the  registered  owner  of  60/64ths  of  the 
Stonehouse;  Mr.  Bley,  the  captain,  being  the  registered 
owner  of  the  remaining  4/64ths. 

3.  On  the  1st  of  December,  1874,  Morison  executed  a 
mortgage  of  his60/64ths  of  the  ship  in  fsLVor  of  the  plaintiffs 
to  secure  £7,600  and  interest  in  account  current,  and  any 
further  sum  which  might  become  due. 

4.  The  Stonehouse  was  at  this  time  at  San  Francisco  seek- 
ing employment,  and,  the  freight  market  being  disorganized 
owing  to  a  recent  commercial  failure,  her  captain,  Bley,  de- 
termined, rather  than  accept  the  low  offers  of  freight  which 
were  being  made  in  the  thick  of  the  crisis,  to  load  a  carj^o 
of  wheat  '*on  account  of  the  ship,"  hoping  by  its  sale  m 
England  to  realize  a  better  margin  than  what  was  available 
as  freight  at  the  port  of  loading. 

5.  Accordingly,  a  cargo  of  23,644  sacks  of  wheat  (being 
the  cargo  in  respect  of  which  the  present  claim  arises)  was 

18  Eno.  Rep.  35 
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obtained  throagh  Messrs.  Parrott  &  Co.,  merchants  at  San 
Francisco,  and  shipped  on  board  the  Stonehouse.  The  in- 
voice, dated  the  2d  of  December,  1874,  stated  that  the  wheat 
724]  was  shipped  by  Parrott  &  Co.  on  *board  the  Stone- 
house,  bound  to  Falmouth  or  Downs  for  orders,  consigned  to 
order,  that  is,  to  the  order  of  Parrott  &  Co.  (they  thus  keep- 
ing control  over  the  cargo  until  the  monev  found  by  them 
for  the  purchase  thereof  should  be  paid),  by  order  of  John 
Morison&Co.,  for  account  and  risk  of  whom  it  might  concern. 

6.  Bills  of  lading  were  made  out  for  the  wheat,  deliverable 
to  the  order  of  and  were  handed  to  Parrott  &  Co.,  stating 
the  freight  payable  on  delivery  to  be  1^.  per  ton.  Parrott  & 
Co.  simultaneously  drew  bills  of  exchange  on  Morison  at  60 
days'  sight  against  the  wheat,  to  recoup  themselves  for  the 
price  of  the  wheat  and  their  commission,  and  sold  the  bills 
of  exchange  with  three  bills  of  lading  indorsed  by  Parrott 
&  Co.  attacned  thereto,  to  the  bank  of  Sritish  North  America. 

7.  It  is  a  common  practice  in  many  places  for  foreign 
shippers,  when  a  cargo  is  to  be  shipped  ^^for  the  account  of 
the  ship,"  to  draw  bills  of  lading  for  a  nominal  instead  of  a 
blank  freight,  there  being  an  opinion  among  merchants  that 
a  blank  freight  is  not  a  desirable  thing. 

8.  On  or  about  the  3d  of  December,  1874,  the  Stonehouse 
sailed  from  San  Francisco.  The  rate  of  freight  general  at 
this  date  at  San  Fnincisco  was  only  66^.  per  ton ;  but  the 
plaintiffs  were  informed  by  Morison  that  they  would  receive 
£5,000  to  £6,000  for  the  freight  of  the  Stonehouse.  The  de- 
fendants, however,  did  not  know  that  Morison  had  given 
the  plaintiffs  any  information  on  the  subject,  or  that  they 
had  any  interest  in  the  ship. 

9.  On  the  21st  of  December,  1874,  Morison  accepted  the 
bills  of  exchange  payable  at  the  London  and  County  Bank 
on  the  22d  of  February,  1875. 

10.  On  the  Ist  of  January,  1875,  Morison  effected  two 
policies  of  insurance  in  respect  of  the  Stonehouse,  on  freight 
valued  at  £4,000  and  £1,000  respectively. 

11.  Tlie  sum  necessary  to  meet  the  bills  of  exchange  at 
maturity  was  £10,364  19^.  4d,\  and  at  some  time  in  Decem- 
ber or  the  beginning  of  January,  it  had  been  arranged  be- 
tween Morison  and  the  defendants  that  the  defendants 
should  advance  to  Morison  the  moneys  necessary  for  the 
purpose,  that  the  defendants  in  return  should  be  at  liberty 
to  sell  the  cargo  and  receive  the  proceeds  of  sale  on  Mori- 
son's  account,  and  that  the  bills  of  lading  and  policies 
72.5]  *ot  insurance  should  be  deposited  with  the  defen- 
dants as  security  for  their  advances. 
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12.  Before  making  and  carrying  out  this  arrangement  with 
Morison,  the  defendants  searched  the  ship's  register  at 
the  Castom  House,  and  found  that  60/64ths  were  registered 
in  Morison's  name,  and  that  there  was  no  incambrance 
whatever  on  the  register.  The  defendants  had  no  notice  in 
any  way  that  Morison  had  mortgaged  his  shares  in  the 
Stonehouse. 

18.  On  the  4th  of  January,  1875,  the  defendants  advanced 
to  Moiison  £3,000  and  shortly  afterwards,  in  pursuance  of 
the  arrangements  then  made,  received  from  him  the  former 
of  the  two  policies,  being  the  policy  on  freight  valued  at 
£4,000. 

14.  On  the  2d  of  February,  1875,  Morison  executed  another 
mortgage  in  similar  terms  of  his  interest  in  the  ship  to  the 
plaintiffs,  to  secure  £4,000  and  further  advances.  Morison 
subsequently,  on  the  2d  of  March,  1875,  farther  mortgaged 
his  interest  in  the  Stonehouse  to  Joseph  Harrold,  who  regis- 
tered his  mortgage  on  the  3d  of  March,  1875,  and  thus  oe-. 
came  the  first  mortgagee,  the  plaintiffs  not  having  registered 
their  mortgages  until  the  6th  of  March,  1876,  as  nereinafter 
mentioned. 

15.  On  or  about  the  16th  of  February,  1875,  the  defen- 
dants offered  the  cargo  of  wheat  for  sale  to  divers  persons  on 
cost  freight  and  insurance  terms,  but  did  not  succeed  in  ob- 
taining a  purchaser  until  on  the  19th  of  February  they 
effected  a  sale  of  the  cargo  on  the  terms  hereinafter  ap- 
pearing. 

16.  On  the  19th  of  February,  1875,  the  defendants,  on  be- 
half of  Morison,  and  on  their  own  account  to  the  extent  of 
their  advances,  sold  the  cargo  to  Henry  Jump  &  &ons,  of 
Liverpool.  The  following  is  a  cony  of  the  contract  signed 
by  Harris,  Brothers  &  Co.,  brokers,  on  behalf  of  the 
buyers : — 

"London,  19th  February,  1876. 

"Bought  of  Messrs.  John  Morison  &  Co.  through  Messrs. 
Burrows  &  Perks,  for  Messrs.  Henry  Jump  and  Sons,  Liver- 
pool, a  cargo  of  Californian  wheat  of  fair  average  quality  of 
the  season's  shipments  when  shipped. 

"  Shipped  per  Stonehouse  1st  class  from  San  Francisco. 
Bill  of  ladinff  dated  about  2d  December,  1874,  say  23,644 
bags,  containing  3,089,775  lbs.,  at  the  price  of  43^.  6d,  per 
quarter  of  500  lbs.  shipped ;  bags  weighed  and  paid  for  as 
wheat ;  including  freight  and  insurance  to  any  safe  port  in 
the  United  Kingdom  of  Great  Britain  and  Ireland,  calling  at 
Falmouth  or  the  Downs  for  orders.  Vessel  to  discharge 
afloat.    No  charge  for  dunnage  or  bags.    Payment,  oash  in 
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726]  *London  within  sevea  days,  less  discount  for  unex- 
pired portion  of  two  months  from  this  date  at  6  per  cent, 
per  annum  in  exchange  for  bill  of  lading  and  policies  of  in- 
surance (free  of  war  risk)  effected  witn  approved  under- 
writers, but  for  whose  solvency  sellers  are  not  responsible. 
Damage  by  sea  water  or  otherwise  (if  any)  to  be  taken  as 
sound. 

"Invoice  quantity  is  to  be  final.  Sellers  to  pay  our 
brokerage  of  half  per  cent,  contract  cancelled  or  not  can- 
celled. Any  average  incurred  before  this  date  to  be  for 
account  of  and  settled  by  sellers.  Sellers  to  give  policies  of 
insurance  for  2  per  cent,  over  the  invoice  amount  including 
the  J  per  cent.,  and  any  amount  over  this  to  be  for  sellers' 
account :  three  days  for  awaiting  orders  at  port  of  call.  To 
discharge  according  to  the  custom  of  the  port.  Should  any 
dispute  arise,  it  is  agreed  by  buyer  and  seller  to  leave  the 
same  to  be  settled  by  two  London  corn-factors  respectively 
chosen,  with  power  to  call  in  an  umpire,  whose  decision  is 
to  be  final. 

"As  cargo  is  coming  on  ship^s  account,  freight  is  to  be 
computed  at  65^.  per  ton  of  2,240  lbs.,  and  invoice  to  be 
rendered  accordi  ngly .     Harris,  Brothers  &  Co. ,  Brokers. '  * 

17.  The  defendants  would  have  had  a  difficulty  in  dispos- 
ing of  the  cargo  without  allowing  an  amount  equivalent 
to  freight  to  remain  unpaid  until  the  vessel's  arrival,  and 
would  not  have  obtained  so  large  a  price  for  it. 

18.  In  accordance  with  the  above  contract  an  invoice  was 
subsequently  made  out  by  Morison,  of  which  the  following 
is  a  copy  : — 

"Invoice  of  cargo  wheat  per  Stonehouse  @  San  Francisco 
sold  to  Messrs.  Henry  Jump  &  Sons,  Liverpool,  as  per  con- 
tract of  19th  February,  1875. 

23,644  sacks  wheat,  weighing  3,089,775  lbs.—  £    s.  d. 

6,179fH  qrs.,  at  43^.  6d.  per  500  lbs.        .        13,440  10    5 
Freight  on  tons  1,379  :  7  :  1  :  3   65*.  per 
2,240  lbs 3,793    6    0 

Brokerage,  }  per  cent 

Interest  from  26  Feb.  to  19  April,  62  days, 
at  5^ 


London,  22d  Feb.,  1875.  Burrows  &  Perks." 


9,647 
67 

6  6 
4  0 

9,680 
1 
68 

1  6 
4  10 

£9,611 

16  7 
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19.  On  the  22d  of  February,  1875,  Morison  obtained  a 
further  advance  from  the  defendants  of  £9,000,  making  with 
the  sum  of  £3,000  previously  advanced  the  sum  of  £12,000. 
With  such  advance  he  paid  the  said  bills  of  exchange  9X 
maturity,  and  received  the  bills  of  exchange  and  the  bills 
of  lading  thereto  *attached  from  the  London  and  [727 
County  Bank,  as  arranged  with  the  defendants. 

20.  On  the  23d  of  February,  1875,  in  pursuance  of  such 
last-mentioned  arrangement,  Morison  handed  the  bills  of  ex- 
change with  the  three  bills  of  lading  attached  to  the  defen- 
dants, and  the  following  memorandum  was  indorsed  on  the 
bills  of  lading  and  signed  by  Morison : — 

"  We  assign  our  interest  in  the  within  freight  to  Messrs. 
Burrows  &  Perks,  London,  whose  receipt,  or  that  of  their  ap- 
pointed agent,  will  be  sufficient  discharge. 

^^The  &ei^ht  assigned  is  at  the  rate  of  55^*  per  ton,  and 
not  the  nominal  amount  of  1^.  per  ton. 

"J.  Morrison  &  Co. 

24/2/76." 

Such  indorsement,  although  dated  the  24th  of  February, 
1875,  was  not  really  made  and  signed  until  about  the  26th 
of  February. 

21.  At  the  same  time  Morison  handed  to  the  defendants 
the  aforesaid  invoice  made  out  in  pursuance  of  the  contract' 
with  Messrs.  H.  Jump  &  Sons  for  transmission  to  the  buyers, 
together  with  a  letter  to  the  defendants  themselves  dated  the 
26th  of  February,  1876,  and  inclosing  the  policies  therein 
referred  to,  whicn  letter  was  as  follows : — 

"21  Billiter  Street,  26th  Feb.,  1876. 
"Messrs.  Burrows  &  Perks, 

"Dear  Sirs, — We  further  give  you  in  security  policy  of 
insurance  on  wheat  £1,500  and  on  freights  £1,000,  botn  in 
the  Stonehonse.  Should  this  vessel  be  lost,  we  trust  you 
will  give  us  the  collection  on  them  as  well  as  on  the  former 
policies.  J.  Morison  &  Co." 

Both  of  the  above  policies  are  in  the  Marine  Insurance 
Company. 

22.  The  invoice  was  duly  forwarded  by  the  defendants  to 
H.  Jump  and  Sons,  who  thereupon  paid  the  balance  thereon 
appearing  of  £9,511  16*.  7d.  in  pursuance  of  their  contract. 
The  cargo  was  subsequently  resold  by  Jump  &  Sons  to 
Boss  T.  Smythe  &  Co.,  of  Liverpool. 

23.  On  the  6th  of  March,  1875,  the  plaintiflfs  duly  regis- 
tered their  mortgages. 

24.  On  the  13th  of  April,  1875,  the  Stonehonse  arrived  at 
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Falmouth  for  orders.  She  was  then  taken  possession  of  by 
Mr.  Harrold  and  the  plaintiffs  as  first  and  second  niort- 
728]  gagees  respectively.  *Mr.  Harrold' s  debt  being 
more  than  secnrea  by  the  ship,  he  laid  no  claim  to  the 
freight.  The  Stonehouse  proceeded  in  the  possession  of 
Harrold  and  the  plaintiffs  to  Liverpool,  where  she  arrived 
on  the  19th  of  April,  1876,  on  which  day  Messrs.  Lowless  & 
Co.,  on  behalf  of  the  defendants,  wrote  a  letter  to  the 
plaintiffs'  attorneys,  Messrs.  Fresbfields  &  Williams,  as 
follows : — 

"Dear  Sirs, — We  have  a  telegram  that  this  vessel  (Stone- 
house)  is  now  off  the  port  and  that  the  market  is  a  falling 
one.  Should  there,  therefore,  be  any  diflBculty  in  obtaining 
delivery,  the  purchasers  may  repudiate  their  barjgain,  and  a 
loss  of  £1,000  might  easily  be  sustained,  in  addition  to  the 
charges  for  landing  and  warehousing.  Will  you,  therefore, 
please  let  us  have  your  determination  instantly.  We  are 
obliged  to  give  you  notice  that  our  clients  will  seek  to  re- 
cover all  damages  sustained  from  Messrs.  Wyllie  &  Co.; 
and  we  have  given  you  special  notice  of  the  circumstances, 
in  order  that  our  clients  may  be  entitled  to  recover.  We 
hope,  however,  that  there  will  be  no  necessity  for  this. 

*'Lowles8&Co." 

25.  The  plaintiffs  refused  to  allow  Messrs.  Ross  T.  Smythe 
&  Co.  to  take  delivery  of  the  cargo,  except  on  payment  of 
freight  at  56^.  per  ton,  and  were  prepared  to  protect  them- 
selves in  the  manner  indicated  in  the  Merchant  Shipping 
Amendment  Act,  1863  ;  but,  to  avoid  such  detention  of  the 
cargo,  and  the  deterioration  and  expenses  which  would  have 
been  the  result  of  it,  the  following  agreement  was  made  be- 
tween the  plaintiffs  and  the  defendants,  through  their  re- 
spective attorneys : — 

''  It  is  hereby  agreed  between  Messrs.  Freshfields  &  Wil- 
liams, as  representing  Messrs.  James  Wyllie  &  Co.,  and 
Messrs.  Lowless  &  Co.,  as  representing  Messrs.  Burrows  & 
Perks,  that  £3,600,  being  the  amount  of  freight  on  the  cargo 
of  the  ship  Stonehouse  claimed  by  Messrs.  James  Wyllie  & 
Co.  as  second  mortgagees  in  possession  of  the  Stonehouse, 
shall  be  paid  into  the  London  and  Westminster  Bank  in  the 
joint  names  of  Messrs.  Freshfields  &  Williams  and  Messrs. 
Lowless  &  Co.,  to  abide  the  result  of  an  action  to  be  brought 
by  Messrs.  James  Wyllie  &  Co.,  against  Messrs.  Burrows 
&  Perks,  who  hereby  admit,  for  the  purposes  of  the  action, 
that  they  are  the  owners  of  the  cargo  under  the  bill  of 
lading  thereof,  and  liable  to  pay  whatever  freight  may  be 
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due  thereon.  The  action  to  be  commenced  within  tliirty 
days  from  this  date,  and  duly  prosecuted.  In  the  event  of 
no  action  beinff  brought  within  the  time  aforesaid,  or  of 
Messrs.  James  Wyllie  &  Co.  not  obtaining  a  verdict  in  the 
said  action,  the  amount  so  deposited,  with  any  interest 
thereon,  is  to  be  paid  to  Messrs.  Burrows  &  Perks  or  order ; 
and,  in  the  event  of  Messrs.  James  Wyllie  &  Co.  recovering 
a  verdict  for  the  said  sum  of  £3,500,  or  any  part  thereof, 
the  amount  of  such  verdict  is  to  be  paid  to  them  or  order  out 
of  the  sum  deposited,  and  the  balance  (if  any),  to  Messrs. 
Burrows  &  Perks  or  order. 

^^It  is  admitted,  for  the  purposes  of  the  said  action,  that 
the  amount  of  freight  specitied  in  the  bill  or  bills  of  lading 
has  been  tendered.  Messrs.  James  Wyllie  &  Co.  to  with- 
draw any  stop  which  they  may  have  put  upon  the  coods  on 
the  *money  oeing  deposited.  Messrs.  Burrows  &  [729 
Perks  to  have  the  same  right  of  I'ecovering  interest  on  the 
sum  to  be  deposited  as  if  the  money  had  been  paid  at  the 
proper  time  into  a  wharfinger's  bands  under  the  provisions 
of  the  Merchant  Shipping  Amendment  Act,  Dated  19th 
AprU,  1875. 

"Preshfields  &  Williams. 

*'Lowles3  &  Co." 

26.  It  was  subsequently  found  that  freight  at  65^.  per  ton 
amounted  to  £3,677  5^.  Id.j  and  upon  the  execution  of  the 
agreement  and  the  payment  of  the  £3,577  5^.  Id.^  as  subse- 
quently agreed,  instead  of  £3,500,  into  the  London  and 
Westminster  Bank,  the  plaintiffs  gave  delivery  of  the  cargo. 

The  question  for  the  opinion  of  the  court  (who  were  to  have 
liberty  to  draw  all  inferences  of  fact),  was,  whether  the 
plaintiffs  were  entitled  to  refuse  delivery  except  on  payment 
of  freight  at  tjie  rate  of  65^.  per  ton,  or  whether  any  freight 
was  due  on  the  said  cargo  beyond  freight  at  the  rate  of  1^. 

Eer  ton.  If  the  opinion  of  the  court  on  either  point  should 
e  in  the  affirmative,  judgment  was  to  be  entered  for  the 
{)laintiffs  for  £8,577  5^.  7d.j  with  costs ;  if  in  the  negative, 
or  the  defendants. 

The  case  was  argued  on  the  10th  and  21st  of  February  last, 
by  Thesigerj  Q.C.,  and  Webster^  for  the  plaintiffs,  and  by 
MerBcheH^  Q.C.,  and  (7.  8.  Bowen^  for  the  defendants.  The 
arguments  and  the  authorities  cited  are  fully  noticed  in  the 
j  udgment. 

Cur.  adv.  vuU. 

June  14.  The  judgment  of  the  court  (Brett,  Archibald, 
and  Lindley,  JJ.)  was  delivered  by 
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LiNDLEY,  J.:  The  material  facts  are  these:  December 
Ist,  1874,  mortgage  by  Morison  to  plaintiffs  of  a  ship  (i.e., 
60/64ths,  but  nothing  turns  on  this)  for  £7,600  and  further 
advances.  January  4th,  1875,  the  defendants  advanced 
Morison  £3,000  on  security  of  cargo,  without  notice  of  the 
plaintiffs'  mortgage.  February  2d,  1875,  Morison  again 
mortgaged  the  ship  to  the  plaintiffs  for  £4,000  and, further 
advances.  February  19th,  1876,  sale  of  cargo  by  defendants 
and  Morison  to  Jump  &  Sons  on  terms  of  freight  being  paid 
at  665.  a  ton.  February  22d,  1876,  further  advance  by  the 
defendants  of  £9,000.  February  26th,  1875,  assignment  to 
them  (defendants)  of  the  freight  at  66^.  per  ton,  as  security 
730]  *for  their  advances.  March  2d,  1876,  Morison  mort- 
gaged the  ship  to  Harrold.  March  3d,  1876,  Harrold's 
mortgage  was  registered.  March  6th,  1876,  plaintiffs  regis- 
tered their  mortgage.  April  13th,  1876,  the  ship  arrived, 
and  Harrold  and  the  plaintiffs  took  possession.  Harrold, 
being  satisfied  with  his  security  on  the  ship,  did  not  claim 
the  freight.  An  arrangement  was  come  to  Dy  which  the  de- 
fendants acq^uired  Jump  &  Sons'  rights. 

Consider  hrst  how  the  case  would  have  stood  if  there  had 
been  no  mortgage  to  Harrold.  Two  questions  would  then 
have  arisen, — 1.  Would  the  freight  payable  to  the  plaintiffs 
as  first  mortgagees  in  possession  have  been  65^.  per  ton,  or 
only  Is  A  2.  Would  the  plaintiffs  have  been  entitled  to  this 
freight  as  against  the  defendants? 

1.  With  respect  to  the  first  of  these  questions,  it  is  to  be 
observed  that,  although  a  nominal  freight  of  1^.  was  made 
payable  by  the  bills  of  lading,  the  cargo  being  bought  for 
the  owner  of  the  ship,  jet  in  the  contract  with  Jump  & 
Sons  the  freight  payable  is  agreed  to  be  66^.  per  ton,  and 
the  freight  assigned  to  the  defendants  is  likev^rise  freight  at 
56^.  The  defendants  therefore,  whether  they  claim  through 
Jump  &  Sons  or  under  the  assignment  to  themselves,  are  not 
in  a  position  to  deny  that  the  sum  payable  as  and  for  freight 
was  to  be  66^.  per  ton.  It  is  true  that  this  sum  was  not 
made  payable  when  the  cargo  was  put  on  board,  nor  when 
the  defendants  made  their  first  advances  on  the  cargo  ; 
and  that  it  was  made  payable  by  an  agreement  entered  into 
by  the  shipowner  and  the  defendants  and  the  purchasers  of 
tne  cargo  after  the  date  of  the  plaintiffs'  mortgage.  But 
there  is  no  reason  why  the  benefit  of  this  agreement  should 
not  accrue  to  the  mortgagee  of  the  ship  on  his  taking  pos- 
session of  her.  On  taking  such  possession,  he  is  entitled 
to  all  freight  payable  under  charter  parties  or  bills  of  lading  ; 
and  there  is  no  difference  (material  to  the  present  case)  be- 
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tween  freight  payable  under  such  documents  as  these  and 
money  payable  as  and  for  freight  under  such  an  agreement 
as  that  which  has  here  to  be  considered.  No  authority  on 
this  point  was  referred  to  on  either  side  ;  and,  on  principle, 
56^.  having  been  fixed  by  all  parties  interested  in  the  cargo 
to  be  the  freight,  must  be  so  treated  for  all  the  purposes  of 
the  case. 

*2.  Tlie  question  whether  the  plaintiffs  as  mort-  [731 
gagees  of  the  ship  or  the  defendants  as  assignees  of  the  freight 
would  have  had  the  better  title  to  it,  but  for  the  mortgage  to  • 
Harrold,  turns  on  the  true  nature  of  a  mortgage  of  a  ship  and 
on  the  effect  of  the  omission  of  the  plaintiffs  to  register  their 
mortgage  before  the  freight  was  assigned  to  the  defendants. 

The  mortgage  to  the  plaintiffs  was  in  the  statutory  form, 
and  by  it  the  ship  was  "mortgaged"  to  them.  The  word 
"  mortgage  "  is  a  well-known  word,  and  signifies  a  transfer  of 

Sroperty  by  way  of  security :  see  3  Bl.  Com.,  158 ;  Termes 
e  la  Ijejy  Mortgage.  A  mortgage  is  a  transfer  of  all  the 
mortgagor's  interest  in  the  thing  mortgaged :  but  such  trans- 
fer is  not  absolute ;  it  is  made  only  by  way  of  security ;  or, 
in  other  words,  it  is  subject  to  reaemption.  Unless,  there- 
fore, there  is  any  statutory  enactment  to  the  contrary,  and 
80  far  as  there  is  no  enactment  to  the  contrary,  the  plain- 
tiffs in  this  case  acquired  by  their  mortgage  the  whole  of 
the  mortgagor's  interest  in  the  ship,  or,  in  other  words, 
the  legal  title  to  the  ship  as  a  security. 

Such  is  priTna  facie  the  effect  of  the  instrument  of  mort- 
gage. But  the  statutes  relating  to  ships  must  be  examined 
with  a  view  to  determine  what  the  consequences  of  regis- 
tering or  not  registering  may  be. 

Under  the  older  statutes  relating  to  merchant  shipping,  all 
transfers  and  mortgages  were  made  by  a  bill  of  sale ;  and 
such  bill  of  sale  had  no  effect  whatever,  either  at  law  or  in 
equity,  until  registration :  see  the  cases  collected  in  Liver- 
pool Borough  Bank  v.  Turner  (*) ;  Maclachlan  on  Shipping, 
2d  ed.,  p.  39. 

The  Merchant  Shipping  Acts  now  in  force,  however,  make 
a  marked  distinction  between  transfers  of  ships  (otherwise 
than  by  way  of  security)  and  mortgages:  and  there  are 
different  groups  of  sections  with  distinct  headings  applica- 
ble to  these  two  different  subjects :  see  17  &  18  V  ict.  c.  104, 
ss.  56-66,  which  relate  to  transfers  and  transmissions,  and 
ss.  66-75,  which  relate  to  mortgages.  Amongst  other  dis- 
tinctions between  these  two  modes  of  dealing  with  ships,  the 
following  are  the  most  noteworthy :    A  transfer  (otherwise 

0)  IJ.  &  H.,  169 ;  2  D.  F.  &  J.,  602. 

18  Eng.  Rep.  86 
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732]  than  by  way  of  mortgage)  must  be  by  a  bill  of  *8ale 
(s.  55),  and  must  be  produced  to  the  registrar  for  registration 
(s.  57) ;  and  the  transferee  (if  not  a  corporation)  must  make 
a  declaration  that  he  is  a  natural-born  subject :  see  s.  66,  and 
sched.  F. 

On  the  other  hand,  a  mortgage  must  be  by  a  different 
kind  of  instrument  (s.  66) ;  and  there  is  no  enactment  requir- 
ing such  instrument  to  be  produced  to  the  registrar  (com- 
pare 8.  66  with  8.  57) ;  and  the  mortgagee  is  not  required  to 
make  any  declaration  as  to  his  nationality. 

It  is  true  that,  in  the  Liverpool  Borough  Barik  v.  Tur- 
ner ('),  V.C.  Wood  and  Lord  Campbell  held  that  an  unregis- 
tered equitable  mortgage  of  a  ship  could  not  be  enforced  ;  but 
in  consequence  of  this  decision,  the  25  &  26  Yict.  c.  63,  s.  3, 
was  passed ;  and  the  validity  of  an  unregistered  mortgage,  as 
against  all  persons  except  registered  transferees  or  mort- 
gagees (see  ss.  43  and  69  oi  the  Merchant  Shipping  Act,  1854), 
can  hardly  now  be  disputed :  see  Stapleton  v.  HayTnen  ("). 

It  appears  from  the  Merchant  Shipping  Act,  1854,  itself 
that  a  mortgagee  has  an  interest  in  the  ship  capable  of 
transmission  by  bankruptcy,  death,  or  marriage  (s.  74); 
and  that  on  payment  off  pf  the  debt  secured  by  a  registered 
mortgage,  and  entry  of  payment  in  the  registry,  the  estate 
if  any  which  passed  to  tne  mortgagee  vests  in  tne  person  in 
whom  the  same  would  have  vested  if  the  mortgage  had  not 
been  made :  s.  68. 

The  mortgagee,  however,  is  not  to  be  deemed  the  owner 
of  the  ship,  except  so  far  as  may  be  necessary  for  making 
her  a  security  for  the  mortgage  debt  (s.  70).  This  section 
was  inserted  for  his  protection  against  liabilities  which  mi^ht 
have  attached  to  him  bv  reason  of  his  interest  in  the  ship ; 
see  Dickinson  v.  Kitcfien  C) ;  and  would  have  been  quite 
unnecessary  if  the  mortgage  transfeiTed  no  interest  in  the 
sense  of  ownership  in  her  to  him  ;  or,  in  other  words,  if  it 
created  a  mere  charge  on  her  in  his  favor. 

Sect.  72,  which  protects  registered  mortgagees  of  ships 
from  the  operation  of  the  reputed  ownership  clauses  of  tne 
Bankruptcy  Acts,  would  also  be  unnecessary  if  a  mortgagee 
733]  had  not  such  an  *interest  in  the  ship  as  might  render 
him  her  true  owner  within  the  meaning  of  those  cmuses. 

Again,  the  right  of  a  first  registered  mortgagee  to  take 
possession  of  the  ship  is  too  well  settled  to  be  capable  of 
dispute ;  but  the  statute  confers  no  such  right  in  express 
terms ;  and  it  only  exists  by  reason  of  the  ownership  txans- 

(>)  I  J.  A  H.,  169;  2  D.  F.  A  J.,  502.       (•)  2  H.  A  C,  918;  88  L.  J.  (Ex.),  170. 

(»)'  8  E.  A  B.,  789. 
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ferred  to  the  mortgagee  by  the  mortgage  itself.  A  mere 
charge  would  confer  no  sach  right :  see  Fisher  on  Mortgages, 
197.  Bat,  as  a  mortgagee,  unless  in  possession,  would  have 
no  power  of  sale  if  it  were  not  expressly  conferred  upon 
him,  and  as  the  statutory  form  of  mortgage  contains  no  such 
power,  the  statute  itself  expressly  confers  it  on  registered 
mortgagees:  s.  71.  This,  however,  affords  no  argument 
against  the  view  that  the  mortgage  itself  confers  on  the  mort- 
gagee an  interest  in  the  sense  of  ownership  in  the  ship  her- 
self. 

The  conclusion,  then,  to  be  drawn  from  the  mortgage  and 
the  statute,  is,  that  the  mortgagee  of  a  ship,  like  the  mort- 
gagee of  any  other  property,  acquires  an  ownership)  in  the 
ship,  viz.,  such  ownership  as  the  mortgagor  has  to  give.  A 
first  mortgagee  will  thus  acquire  the  whole  ownership  in 
the  ship,  but  only  of  course  as  a  security  for  his  money. 
Second  and  other  mortgaj^ees  will  only  acquire  the  interest 
left  in  the  mortgagor,  or,  m  other  words,  his  right  to  redeem. 
That  ri|^ht  will  be  legal  or  equitable,  according  as  the  time 
for  paying  off  the  first  mortgage  has  not  yet  arrived  or  has 
passed.  § 

That  this  is  the  true  nature  of  a  mortgage  of  a  ship  ap- 
pears n'ot  only  from  the  above  observations,  but  also  from  the 
lollowing  decisions, — Dickinson  v.  Kitchen  (^)  and  Liver- 
pool  Marine  Credit  Co.  v.  Wilson  (*). 

The  plaintiffs  in  this  case  having  acquired  by  their  mort- 
age the  ownership  of  the  ship,  and  that  title  being  prior 
in  point  of  date  to  the  equitable  assignment  of  the  freight 
to  the  defendants,  such  title  must  prevail  against  the  latter, 
unless  there  be  some  sufficient  reason  to  tlie  contrary :  see 
Bice  V.  Rice  (').  The  only  reason  alleged  is,  the  non-regis- 
tration of  the  plaintiffs'  mortgage  before  the  date  of  the 
assignment  to  the  defendants.  If  an  unregistered  mortgage 
of  a  ship  were  null  and  void,  or  if  it  had  no  *legal  [734 
effect  before  the  time  of  registration,  then  the  title  oi  the 
plaintiffs  would  have  accrued  after  that  of  the  defendants, 
and  would  have  to  be  postponed  to  theirs :  see  Lindsay  v. 
Oibbs  C).  But  the  present  Merchant  Shipping  Acts  contain 
no  enactment  to  this  effect ;  and,  as  already  observed,  an 
unregistered  mortgage  is  not  now  void.  Moreover,  s.  69  of 
the  act  of  1864  enacts  in  effect  that,  if  there  is  more  than  one 
registered  mortgage,  the  mortgaj^ees  shall  be  entitled  in 
priority  one  over  the  other  according  to  the  dates  of  regis- 
tration.    So  far,  therefore,  as  the  act  itself  is  concerned, 

(')  8  E.  A  B.,  789.  («)  2  Drew.,  73. 

(«)  Law  Rep.,  7  Ch„  507.  (*)  28  Beav.,  522. 
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the  only  consequence  of  not  registering  a  mortgage  is  to 
postpone  it  to  a  subsequent  mortgage  or  transfer  whicli  is 
registered  before  it  (see  s.  43). 

DMt  it  was  contended  that,  upon  general  principles  of 
equity,  and  apart  from  any  statutory  enactment,  the  plain- 
tins  had  lost  their  priority  by  reason  of  their  own  negligence 
in  omitting  to  register  their  mortgage.  The  case  states  that 
the  defeiidants  searched  the  register  before  they  advanced 
their  money  on  the  freight,  and  they  were  therefore  really 
misled  by  the  non-registration  of  the  plaintiffs'  security : 
and  it  is  contended  chat  this  is  one  oi  those  cases  which 
ought  to  be  decided  according  to  the  rule  that,  whenever 
one  of  two  innocent  parties  must  suffer  by  the  acts  of  a 
third,  he  who  has  enabled  such  third  person  to  occasion  the 
loss  must  sustain  it.  This  rule  is  a  well-known  rule  both 
at  law  and  in  equity;  but  it  is  one  by  no  means  easy  of 
application,  owing  to  the  ambiguity  of  the  word  "enabled." 
Tne  plaintiffs  did  notregister  their  mortgage ;  but  they  were 
not  themselves  party  or  privy  to  any  xraud  on  the  defen- 
dants. The  plaintiffs  did  not  know  that  money  was  being 
obtained  on  the  security  of  the  freight ;  and,  in  truth,  there 
is  nothing  save  the  mere  omission  to  register  which  can  be 
urged  against  them.  But  the  mere  omission  by  a  person  to 
do  something  which  it  is  not  his  duty  to  do,  but  which  if 
done  would  have  prevented  loss  to  another,  is  not  sufficient 
to  render  such  person  liable  for  such  loss,  nor  to  deprive 
him  of  any  right  which  he  would  otherwise  have  had  against 
that  other.  There  are  decisions  to  this  effect  both  at  law 
and  in  equity :  see  at  law,  Arnold  v.  The  Cheque  Bank  (*), 
decided  oy  this  court  during  the  last  sittings,  where  the 
735]  cases  at  law  were  fully  *considered.  In  equity,  it  is 
well  settled  now  that  the  mere  omission  by  a  first  mort^gee 
to  obtain  the  title  deeds  from  the  mortgagor  is  not  sufficient 
to  postpone  the  first  mortgage  in  favor  of  a  subsequent 
mortgagee  who  bona  fide  advances  his  money  in  the  belief 
that  the  property  is  unincumbered,  and  who  obtains  the 
deeds :  see  Evans  v.  Bicknell  (*) ;  Hewitt  v.  Loosemore  O. 
To  postpone  the  first  mortgage  in  such  causes,  there  must  oe 
either  n^aud  or  such  gross  and  wilful  negligence  as  is 
equivalent  to  it. 

In  the  present  case,  but  for  Harrold's  mortgage  the  plain- 
tiffs would  have  had  a  clear  prior  legal  title  to  the  freight 
as  against  the  defendants:  and  although,  if  the  plaintiffs 
had  registered  their  mortgage  when  it  was  made,  tne  defen- 
dants would  not  have  been  misled,  there  is  no  fraud,  nor 

(')  Ante,  p.,  678.  (•)  6  Ves.  174,  188.      *  (*)  9  Hato,  449. 
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Bach  gross  and  wilfal  negligence  imputable  to  the  plaintiffs 
as  is  sufficient  to  deprive  them  of  their  prior  legal  rights. 

3.  It  remains  to  consider  the  effect  of  Harrold's  mortgage. 
This,  although  subsequent  in  point  of  date  to  the  plaintiffs' 
mortgage,  was  registered  before  it,  and  by  s.  69  of  17  &  18 
Vict.  c.  104  became  entitled  to  priority  over  it.  By  reason 
of  tills  statutory  priority  Harrold  became  first  mortgagee  of 
the  ship,  and  became  entitled  to  take  possession  of  her  and 
to  receive  her  freight.  Having  paid  himself,  he  would  hold 
any  surplus  for  the  benefit  of  the  subsequent  incumbrancers 
according  to  their  priorities.  In  point  of  fact,  Harrold  was 
content  to  look  to  the  ship  only,  and  he  laid  no  claim  to  the 
freight.  But  the  plaintiffs  had  also  taken  possession  of  the 
ship;  and  they  claim  the  freight  as  second  mortgagees. 
The  priority  gained  by  Harrold  cannot  affect  the  rights  of 
the  plaintiffs  as  against  the  defendants;  and,  Harrold' s 
claims  being  satisfied,  his  mortgage  may  for  all  present 
purposes  be  disregarded.  The  mortgage  of  the  plaintiffs 
became,  as  between  them  and  Harrold,  a  second  mortgage 
instead  of  a  first  mortgage;  but  the  plaintiffs'  mortgage 
continued  to  be,  as  it  always  was,  prior  in  point  of  date'to 
the  assignment  to  the  defendants.  Even,  therefore,  if  the 
plaintiffs'  mortgage  became,  for  all  purposes,  and  as  against 
all  persons,  an  equitable  as  distinguished  from  a  legal  mort- 
gage, its  priority  in  point  of  date  remained  unaffected.  It 
was,  indeed,  contended  that,  by  reason  of  Harrold' s  mort- 
gage and  *its  priority  over  the  plaintiffs'  mortgage,  [736 
this  last  could  only  be  regarded  as  an  equitable  mortgage 
dating  from  the  time  of  its  registration.  But  this  contention 
is  based  upon  the  eiToneous  supposition  that  an  unregistered 
mortgage  has  no  validity  until  it  is  registered. 

It  was  further  contended  that  the  plaintiffs,  having  be- 
come second  mortgagees,  had  no  right  to  take  possession  of 
the  ship,  and  that  their  right  to  freight  was  never  therefore 
perfected.  But,  although  a  second  mortgagee  has  no  legal 
as  distinguished  from  equitable  right  to  possession,  and 
although  he  cannot  take  possession  as  against  a  first  mort- 
gagee, yet,  as  against  all  other  persons,  he  has  a  right  to 
take  possession,  and  can  enforce  such  right,  if  necessary,  by 
obtaining  the  appointment  of  a  receiver:  see  Liverpool 
Marine  Credit  Co..  v.  Wilson  (*),  where  the  rights  of  a  sec- 
ond mortgagee  of  a  ship  are  pointed  out.  In  this  particular 
case,  the  plaintiffs  took  possession ;  and  it  was  therefore 
unnecessary  to  apply  for  a  receiver.  If  they  had  neither 
taken  possession  nor  applied  for  a  receiver,  still,  as  the  first 

C)  Law  Rep.,  7  Ch.,  611. 
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mortgagee  did  take  possession,  it  was  probably  unnecessary 
for  tne  plaintiffs  to  do  more  than  give  him  notice  of  their 
claim  ;  for,  he  would,  after  paying  himself,  hold  all  surpla^ 
moneys  received  by  him  in  trust  for  the  person  beneficially 
interested  in  them,  according  to  their  priorities. 
For  these  reasons  our  judgment  is  for  the  plaintiffs. 

Judgment  for  the  plaintiffs. 

Solicitors  for  plaintiffs :  Fre'sJifields  &  Williams. 
Solicitors  for  defendants :  Lowless  &  Co. 


[l  Common  Pleas  DWiBion,  787.] 
June  14,  1876. 

737]    *Fkench  and  Another  v.  Gekbeb  and  Others. 

Shipping — ConatnAdim  of  Charterparfy — PrwUo  for  Censer  of  lAabUity  of  the  Char- 

teren^Demurraffo^Lien  for  height. 

The  defendants  chartered  a  ship  to  carry  a  cargo  of  rice  from  Akjab  to  a  "  good 
and  safe  port"  in  the  United  Kingdom,  &c,  calling  at  Qaeenstown  or  Falmouth  for 
orders,  which  were  to  be  forwarded  within  forty-eight  hours  after  notice  of  her 
arrivaL  The  charterparty  contained  the  following  clause. — "It  is  further  agreed 
that  the  liability  of  the  charterers  shall  cease  as  soon  as  the  cargo  is  on  board,  pro- 
Tided  the  same  is  worth  the  freight  at  port  of  discharge ;  but  the  owners  of  the  ship 
to  have  an  absolute  lien  on  the  cargo  for  all  freight,  dead  freight^  and  demurrage^ 
which  they  shall  be  bound  to  exercise." 

In  an  action  against  the  charterers  (who  had  sold  the  cargo  before  arrival)  two 
breaches  were  assigned, — 1,  that  the  defendants  or  their  agents  failed  to  gire  orders 
as  to  the  ship's  port  of  discharge, — 2,  that  they  gave  orders  for  the  ship  to  discharge 
at  a  port  which  was  not  a  "good  and  safe  port'*  within  the  meaning  of  the  charter* 
party  ;*  whereby  the  plaintim  were  delayed  and  put  to  expense  in  obtaining  payment 
of  the  freight : 

Held,  on  demurrer,  that  the  above  clause  discharged  the  charterers  from  all  lia- 
bility for  acts  and  defaults  of  themselves  or  their  agents  happening  after  as  well  as 
before  the  ship  was  loaded,  whether  covered  by  the  owners'  lien  or  not. 

Declaration  that  the  plaintiffs,  by  the  master  of  the 
Theresa,  and  the  defendants,  by  Burot,  Gerber  &  Co.,  their 
agents  at  Akyab,  entered  into  a  charterparty  in  the  words 
and  figures  following : — 

*'Akyab,  8th  April,  1874. 

"  It  is  this  day  mutually  agreed  between  Mr.  R.  C.  Downie, 
in  command  of  the  good  sliip  or  vessel  called  the  Theresa, 
classed  A.  1  until  end  of  1874,  under  British  colors,  whereof 
p7o  tern,  R.  C.  Downie  is  master,  of  the  measurement  of  706 
tons  or  thereabouts,  now  off  Akyab,  and  Messrs.  Burot, 
G*^rber  &  Co.,  of  Akyab,  merchants  and  fi-eighters,  that  the 
said  ship,  being  copper  sheathed  or  yellow  metalled,  tight, 
staunch,  and  strong,  and  every  way  fitted  for  the  voyage, 
shall  with  all  convenient  speed  sail  and  proceed  to  a  loading 
berth  in  the  port  of  Akyab,  or  so  near  thereunto  as  she  may 
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safely  get,  always  afloat,  and  there,  having  discharged  her 
cargo  or  ballast,  and  being  copper  sheathed  or  yellow 
metalled,  tight,  &c.,  load  from  the  agents  of  the  freighters, 
who  may  direct  the  ship  to  the  most  convenient  safe  anchor- 
age, a  full  and  complete  cargo  of  cargo  rice  in  bags  as  usual, 
which  the  freighters  bind  themselves  to  ship,  not  exceeding 
what  she  can  reasonably  stow  and  carry  over  and  above  her 
tackle,  apparel,  provisions,  and  furniture,  and,  being  so 
loaded,  snail  therewith  proceed  with  all  dispatch  to  Queens- 
town  or  Falmouth  (at  tne  option  of  the  master)  for  orders, 
to  be  forwarded  within  forty-eight  hours  after  notice  of  said 
arrival  has  been  given  to  and  received  by  charterers'  agents 
in  London  or  lay  days  to  count,  to  discharge  at  a  ^ood  and 
safe  port  in  the  United  Kingdom  or  on  the  Continent  be- 
tween Bourdeaux  and  Hamburg,  both  inclusive,  or  so  near 
thereunto  as  she  may  safely  get,  and  deliver  the  same  in  any 
dock  freighters  may  appoint,  always  afloat,  agreeably  to 
bills  of'  lading,  on  being  paid  freight  in  full  of  all  port 
charges,  *pilotage,  and  primage,  at  and  after  the  rate  [738 
of  60*.  sterling  per  ton, of  20  cwt.  net  delivered ;  the  act  of 
God,  restraints  of  princes  and  rulers,  the  Queen's  enemies, 
fire,  and  all  and  every  other  dangers  and  accidents  of  the 
seas,  rivers,  and  navigation  of  whatever  nature  and  kind 
soever  during  the  said  voyage  always  excepted.  The  freight 
to  be  paid  o,n  right  delivery  of  the  cargo,  if  at  a  port  in  the 
United  Kingdom,  in  cash  two  months  from  the  vessel's  re- 
port inwards  at  theCustom  House,  or  under  discount  at  the 
rate  of  6  per  cent,  per  annum,  at  freighters'  option ;  and,  if 
on  the  Continent,  on  unloading  and  right  delivery  of  the 
cargo,  in  cash  at  the  exchange  of  the  day,  less  two  months' 
discount  at  the  rate  of  5  per  cent,  per  annum.  Twelve  work- 
ing laying  days  (Sundays  excepted)  are  to  be  allowed  tJie 
freighters  for  loading  the  said  ship  at  port  of  loading  and 
waiting  for  orders  at  port  of  call  in  Europe,  to  commence 
and  to  be  computed  twenty-four  hours  after  the  master  has 
given  notice  in  writing  to  charterers'  agents  that  the  ship  is 
ready  to  receive  cargo ;  and  fifteen  days  on  demurrage  are 
allowed  over  and  above  the  said  laying  days  at  4rf.  per  regis- 
ter ton  per  day.  The  homeward  cargo  to  be  received,  when 
the  vessel  is  at  her  place  of  discharge,  with  all  possible  dis- 
patch and  according  to  the  custom  of  the  port.  All  goods 
to  be  brought  to  and  taken  from  alongside  at  the  expense 
and  risk  of  the  freighters.  The  captain  to  sign  bills  of 
lading  for  his  cargo  at  no  lower  rate  of  freight  than  stipu- 
lated in  this  charterparty ;  failing  which,  charterers  siiall 
not  be  responsible  for  such  difference.     The  vessel  to  be  con- 


288  COMMON  PLEAS  DIVISION.  [Vol.  I. 

1876  French  v.  Gerber. 

Bigaed  at  ports  of  loading  and  discharge  to  charterers' 
agents  free  of  commission  under  this  charterparty.  All 
questions  of  general  average  to  be  settled  according  to  the 
custom  of  the  London  underwriters  at  Lloyds.  Freighters 
to  have  the  power  of  underletting  the  whole  or  part  of  the 
vessel. 

"Freighters  to  have  the  option  of  cancelling  this  charter- 
party  if  the  vessel  be  not  arrived  at  port  of  loading  and  be 
ready  to  take  in  cargo  at  or  before  noon  of  the  15th  of  April 
next  ensuing  retaining  consignpient ;  such  option  to  be 
availed  of  within  twenty-four  hours  after  ship's  arrival.  It 
is  *  further  agreed  that  the  liability  of  the  cnarterers  shall 
cease  as  soon  as  the  cargo  is  on  board,  provided  the  same 
is  worth  the  freight  at  port  of  discharge,  but  the  owners 
of  the  ship  to  have  an  absolute  lien  on  the  cargo  for  all 
freight,  dead  freight,  and  demurrage,  which  they  shall  be 
bound  to  exercise:  sufficient  cash  for  ship's  ordinary  dis- 
bursements to  be  advanced  the  master  by  freighters'  agents 
at  port  of  loading,  at  the  current  rate  of  exchange,  to  the 
extent  of  £600,  for  the  due  appropriation  of  which  freight- 
ers shall  not  be  responsible :  such  advance  to  be  on  account 
of  chartered  freight,  and  to  be  indorsed  on  bills  of  lading, 
including  cost  of  insurance  and  2^  per  cent,  commission, 

and  deducted  from   freight  on  settlement  thereof 

Penalty  for  non-performance  of  this  agreement,  estimated 
amount  of  chartered  freight.  A  commission  of  6  per  cent, 
is  due  by  the  owners  (ship  lost  or  not  lost)  to  Burot,  Gerber 
&  Co.,  on  signment  oi  this  charterparty ;  and  the  vessel  is 
to  be  consigned  to  them,  should  she  return  to  London,  or  to 
their  agents  if  to  any  other  port  of  discharge.  £20  gratuity 
to  the  master,  provided  the  cargo  is  not  delivered  heated 
nor  more  than  3  per  cent,  thereof  sea-damaged." 

Averment,  that  the  Theresa  was  loaded  with  a  cargo  of 
rice,  and  sailed  to  Falmouth ;  and  that,  on  her  arrival  there, 
due  notice  of  such  arrival  was  given  to  and  received  by  the 
defendants  .and  their  agents,  and  all  times  elapsed,  all 
things  happened,  and  all  conditions  were  fulfilled  to  entitle 
7391  the  plaintiffs  to  have  orders  for  the  *Theresa  to  pro- 
ceed to  port  of  discharge  given  by  the  defendants  or  tneir 
agents,  in ^ accordance  with  the  terms  of  the  said  charter- 
party  :  yet  the  defendants  or  their  agents  did  not  give  and 
refused  to  give  any  orders  as  to  the  Theresa's  port  of  dis- 
charge, in  accordance  with  the  terms  of  the  charterparty ; 
whereby  and  in  consequence  whereof  the  plaintiffs  were  de- 
layed, prevented,  and  hindered  from  earning  the  freight  on 
the  Theresa's  cargo  payable  under  the  charterparty,  and 
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incurred  divers  expenses  in  and  about  the  unloading  of  the 
said  cargo,  and  in  endeavoring  to  obtain  and  in  obtaining 
payment  of  the  said  freight. 

There  was  a  second  count,  alleging  for  breach  ''that  the 
defendants  or  their  agents  did  not  give  orders  for  the  The- 
resa^ s  port  of  discharge  in  accordance  with  the  terms  of  the 
charterparty  ;  and  gave  orders  that  the  Theresa  should  pro- 
ceed to  and  discharge  at  a  port  which  was  not  a  good  and 
safe  port  within  the  meaning  of  the  aaid  charterparty,  and 
where  and  as  near  whereunto  as  she  could  safely  (jet  she 
could  not  deliver  the  said  cargo  always  afloat,  or  in  any 
dock  always  afloat,  according  to  the  terms  of  the  said  char- 
terparty ;''  whereby,  &c.  (as  before). 

There  was  also  a  count  for  money  paj^^  money  had  and 
received,  &c. 

Fifth  plea,  that  the  charterparty  was  made  subject  to  the 
<K)ndition  therein  contained  tnat  the  liability  of  the  defen* 
dants  should  cease  as  soon  as  the  cargo  was  on  board,  pro- 
vided the  same  was  worth  the  freight  at  port  of  discharge, 
but  the  owners  of  the  ship  to  have  an  absolute  lien  on  the 
cargo  for  all  freight,  dead  freight,  and  demurrage,  which 
they  should  be  bound  to  exercise ;  that  the  cargo  was  ship- 
ped on  board  the  said  vessel,  and  before  the  arrival  of  the 
same  was  sold  by  the  defendants ;  that  the  same  was  worth 
the  freight  at  the  port  of  discharge ;  and  that  by  reason  of 
the  premises  the  defendants'  liability  upon  and  under  the 
charterparty  ceased. 

Sixth  plea,  similar  to  the  fifth,  but  adding  that  ^Uhe  al- 
leged breaches  were  caused  by  the  acts  of  the  buyers  of  the 
cargo,  and  not  by  the  acts  of  the  defendants." 

Demurrer,  on  the  ground  that  the  facts  stated  in  the  pleas 
did  not  affect  the  defendants'  liability  under  the  charter- 
party.    Joinder. 

♦Feb.  17.  French^  for  the  plaintiffs :  It  may  be  [740 
conceded  that,  if  this  had  been  an  action  for  freight,  dead 
freight,  or  demurrage,  the  fifth  and  sixth  pleas  would  have 
been  good  answers.  But  the  breaches  here  are  different 
from  those  in  Kish  v.  Cory{').  The  breach  alleged  in  the 
first  count  is,  for  not  giving  orders  as  to  the  port  of  dis- 
charge of  the  Theresa,  whereby  the  plaintiffs  were  delayed 
and  prevented  from  earning  freight,  and  incurred  expense 
in  unloading  the  cargo  and  in  obtaining  payment  of  the 
freight ;  and  that  in  the  second  count  is,  that  the  orders 
given  were  not  in  accordance  with  the  terms  of  the  charter- 
party,  but  were  orders  that  the  ship  should  proceed  to  a 

O  Law  Rep.,  10  Q.  B.,  658. 

18  Eng.  Rep.  37 
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port  which  was  not  a  good  and  safe  jJort,  whereby  the  plain- 
tiffs were  pat  to  expense  in  earning  the  freight.  Under  the 
clause  in  question,  the  cesser  of  tbe  charterer's  liabilitv  is 
conditional  and  coextensive  only  with  the  lien  given.  The 
sale  by  the  defendants  of  the  cargo  without  notice  to  the 

J)laintiffs  did  not  relieve  them  of  their  liability  to  give  orders 
or  the  ship's  port  of  discharge;  ther^  being  no  agreement 
express  or  implied  between  the  plaintiffs  and  the  defendants 
that  the  liability  of  the  latter  to  give  such  orders  should 
cease  on  their  selling  the  cargo,  or  that  the  buyers'  liability 
should  be  accepted  m  substitution.  See,  as  to  the  measure 
of  damages  for  refusing  or  neglecting  to  name  a  safe  port, 
Stewart  v.  Roger  son  (*). 

Waikins  Williams^  Q.C.,  for  the  defendants:  Belay  or 
refusal  to  name  a  port  of  delivery  comes  strictly  within  tlie 
demurrage  clause.  Under  such  a  clause  as  that  in  question, 
aU  liability  of  the  charterer  ceases  on  the  cargo  being  loaded,* 
as  well  in  respect  of  future  as  in  respect  of  antecedent 
liabilities,  without  regard  to  lien. 
Fremh  was  heard  m  reply.  g,^^  ^^  ^^ 

June  14.  The  judgment  of  the  court  (Brett,  Archibald 
and  Lindlev,  JJ.)  was  delivered  by 

Brett,  J . :  In  this  case  the  judgment  of  the  court  is  to 
be  given  upon  a  record  on  which  there  are  demurrers  to  two 

Sleas,  the  fifth  and  sixth.  We  cannot  doubt  that,  if  the 
eclaration  is  good,  the  pleas  are  bad.  If  the  stipulation 
in  the  charterparty  does  not  of  itself  upon  the  loading  of 
741]  the  cargo  absolve  the  defendants  *in  respect  of  the 
breaches  relied  on  in  the  declaration,  the  other  facts  set 
forth  in  the  pleas  respectively  cannot  absolve  them.  The 
defendants  are  bound  by  the  contract  unless  they  are  iab- 
solved  by  the  contract.  The  real  question,  therefore,  in  this 
case  is,  whether  the  declaration  is  sufficient. 

The  material  points  to  be  noticed  seem  to  be,  that  the  de- 
fendants must  be  assumed  to  be  the  real  freighters,  that 
there  is  an  implied  contract  by  tliem  that  orders  shall  be 
forwarded  to  Queenstqwn  or  Falmouth,  that  time  for  the 
waiting  of  the  ship  for  such  orders  is  expresslv  allowed  in 
the  lay  days,  and  that  beyond  the  lay  days,  which  include 
such  waiting  and  the  period  of  loading  at  the  port  of  loading, 
fifteen  days  on  demurrage  are  allowed  at  4d.  per  register 
ton  per  day.  The  homeward  cargo  is  to  be  received  when 
the  vessel  fs  at  her  place  of  discharge  with  all  possible  dis- 
patch and  according  to  the  custom  of  the  port. 

(•)  Law  Rep.,  6  C.  P.,  424, 
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The  breach  in  the  first  count  is,  for  not  giving  any  orders 
as  to  the  port  of  discharge,  whereby  and  in  consequence 
whereof  the  plaintiffs  were  delayed,  prevented  and  hindered 
from  earning  the  freight  on  the  cargo  payable  under  the 
charterparty,  and  incurred  divers  expenses  in  and  about 
tlie  unloading  of  the  said  cargo,  and  in  endeavoring  to  ob- 
tain, and  in  ohtaining  payment, of  the  said  freight.  The 
breach'in  the  second  count  is,  that  the  orders  given  were 
not  in  accordance  with  the  terms  of  the  charterparty,  but 
were  orders  that  the  Theresa  should  proceed  to  and  dis- 
charge at  a  port  which  was  not  a  good  and  safe  port  within 
the  meaning  of  the  said  charterparty,  whereby  &c.  (the  same 
consequences  as  in  the  first  count). 

The  real  grievance,  then,  complained  of  is,  not  that  the 

{>1aintiffs  did  not  earn  the  freignt,  but  that  they  were  de- 
ay  ed  and  put  to  expense  in  earning  it  by  reason  of  two 
alleged  breaches  of  tlie  charterparty  occurring  at  Falmouth. 
Even  though  the  mere  delay  of  the  ship  by  not  giving  orders 
at  Falmouth  might  be  treated  as  subject  to  the  demurrage 
rate,  and  therefore  in  such  a  charterparty  as  the  present 
subject  to  the  lien  for  demurrage,  as  suggested  by  some  of 
the  judges  in  Klsh  v.  Cory  (*) ;  vet  the  other  damages  sued 
for  cannot,  we  think,  be  brought  within  such  a  rule.  A 
part  of  the  damages  sued  for  are  obviously  unascertained  or 
unliquidated  ^damages.  For  such  part  there  is  no  [742 
lien  ;  such  part  is  not  the  '^freight,  dead  freight,  or  demur- 
rage," for  which  a  lien  is  ^iven  in  this  charterparty. 

The  question  therefore  is,  whether,  in  the  case  of  a  char- 
terer who  is  himself  the  real  principal,  the  clause  undei^  dis- 
cussion absolves  from  breaches  occurring  after  the  loading 
of  the  ship  in  respect  of  which  no  remedy  is  given  against 
the  consignees;  or,  in  other  words,  whether,  upon  such  a 
charterparty,  the  shipowner  must  be  held  to  have  agreed  to 
make  no  claim  for  damages  for  omissions  occurring  after 
the  loading  of  the  vesselwhich  but  for  the  clause  would 
give  him  a  right  to  damages.  If  the  latter  be  the  true  con- 
struction, the  result  is  that,  upon  such  charterparties  as  the 
f present,  the  shipowner,  in  order  to  secure  freight  as  on  a 
nil  cargo,  and  compensation  for  delay  strictly  to  be  called 
demurrage  delay,  and  perhaps  for  further  delajr  giving  dam- 
ages in  the  nature  of  demurrage  delay,  occurring  before  or 
during  the  loading  of  his  ship,  undertakes  the  risk  of  all 
defaults  of  the  charterer  or  his  agents  happening  after  the 
ship  is  loaded. 
So  far  as  the  damages  which  are  claimed  are  covered  by 

(>)  Law  Rep.,  10  Q.  B.,  558. 
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tbe  lien,  we  think  there  can  be  no  doabt  that  the  charterers 
are  absolved.  The  question  is  as  to  the  part  of  the  damages 
which  is  not  so  covered.  The  rule  must  be  deduced  from, 
or,  at  all  events,  cannot  properly  be  declared  without  con- 
sidering, the  decided  cases.  The  question  has  always  been 
whether  the  liabilitv  sued  for  was  one  of  those  which  was  to 
cease  as  soon  as  tne  cargo  was  on  board ;  see  Ogleshy  v. 
Tglesias  (*) ;  and,  in  Milvan  v.  Peres  ('),  the  liability  sued 
for  occurred  before  or  during  the  loading ;  but  the  clause 
was  in  terms  applicable  to  ''all  matters  and  things  as  well 
h^ore  as  after  the  shipping  of  the  said  cargo."  It  was, 
therefore,  held  that  the  charterers  were  bv  express  terras 
absolved  upon  tbe  loading  in  respect  of  all  liabilities, 
whether  they  occurred  before  or  after  the  loading ;  and  this 
without  reference  to  whether  the  liability  was  or  was  not 
transferred  to  the  consignees  by  the  medium  of  a  right  of  lien 
given  to  the  shipowner :  for,  in  the  first  case,  the  claim  was 
for  demurrage,  out  in  the  second  was  for  damages  for  not 
loading  in.  regular  turn  or  in  a  reasonable  time. 
743]  *Iii  Bannister  v.  Breslauer  i^)^  tlie  claim  was  for 
not  loading  with  all  dispatch  or  within  a  reasonable  time. 
The  clause  was,  "  The  charterer's  liability  to  cease  when  the 
cargo  is  shipped,  provided  the  same  is  worth  the  freight  on 
arrival  at  the  port  of  discharge  ;  the  captain  having  an  ab- 
solute lien  on  it  for  freight,  dead  freight,  and  demurrage," 
&c.  The  defendants  were  not  said  to  be  agents.  The  court 
held  that/the  clause  absolved  the  defendants.  But  it  cannot 
be  denied  that  the  case  has  been  since  doubted,  on  the 
ground  that  apparently  no  lien  was  given  for  the  damages 
sued  for.  In  Pedersen  v.  Lotinga  H,  the  claim  was  for  de- 
lay in  loading.  The  clause  was,  tnat  "the  charter  being 
concluded  by  the  charterer  on  behalf  of  another  party,  it  is 
agreed  that  all  liability  of  the  former  shall  cease  as  soon  as 
he  has  shipped  the  cargo,  tlie  owners  and  master  agreeing 
to  rest  solely  on  their  lien  on  the  cargo  for  freight  and  de- 
murrage." The  court  held  that  the  defendants  were  not 
absolved  in  respect  of  the  liability  for  delay  in  loading,  and 
that  the  clause  absolved  only  from  future  liabilities.  In 
Oray  v.  Carr  (*),  in  error,  the  second  part  of  the  clause  was 
in  question.  The  action  was  against  the  consignee  as  upon 
a  lien  for  dead  freight  and  demurrage  and  detention  at  the 
port  of  loading.  It  was  held  that  a  lien  was  given  for 
demurrage,  but  that  no  lien  was  given  for  the  damages  occa- 

0)  K  B.  A  E.,  980 ;    27  L.  J.  (Q.B.),        (»)  Law  Rep..  2  C.  P.,  497. 
866.  («)  28  L.  T.,  267. 

(»)  2  E.  A  E.,  496 ;  80  L.  J.  (Q.B.),  90.        (»)  Law  Rep.,  6  Q.  B.,  628. 
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sioned  by  detention  at  the  port  of  loading  beyond  the  de- 
murrage days.  The  clause,  therefore,  as  to  the  absolution 
of  the  charterer,  must  be  construed  subject  to  such  decision 
as  to  the  limits  of  the  lien  against  the  consignee.  In 
Chri  staffer  sen  v.  Hansen  (*),  the  clause  was  for  delay  in 

•loading.  It  was  assumed  that  no  lien  was  given  for  such 
delay.  It  was  held  that  consequently  the  true  construction 
was  that  the  charterer,  though  in  fact  an  agent,  was  only 
absolved  from  liability  which  might  accrue  after  the  load- 
ing, and  was  not  absolved  from  liability  for  delay  in  load- 
ing. In  Francesco  v.  Massey  (*),  the  claim  was  against  the 
charterers,  as  principals  in  fact,  for  five  days  demurrage  and 
damages  for  fourteen  days  further  detention  at  the  port  of 
loading.  The  liability  for  the  detention  was  admitted  ;  but 
it  was  argued  tliat,  because  there  was  a  lien  for  the  demur- 
rage  against  *the  consignee^  the  true  construction  [744 
was  that  the  charterer  was  absolved  in  respect  of  it,  although 
it  was  antecedent  to  tlie  loading.  And  the  court  held  for 
the  defendants.  In  Lister  v.  Van  Hansbergen  (')  the  claim^ 
was  for  delay  in  loading.  It  was  held  that  the  clause  did* 
not  absolve  the  charterers.     In  Kish  v.  Cory(^\  in  error, 

•  the  claim  was  for  demurrage  at  the  port  of  loading.  It  was 
held  that  the  clause  absolved  the  charterer,  though  princi- 
pal in  fact.  The  court  approved  of  the  decision  in  Francesco 
V.  Massey  {*\  and  held  that  the  absolution  applied  to  past 
liabilities,  where  a  lien  was  given  in  respect  of  them.  The 
inclination  of  many  of  the  judges,  in  face  of  the  increasing 
number  of  such  oharterparties  made  in  ordinary  course  oi 
bu^siness,  seemed  to  be  to  extend  the  Uen  rather  than  to  di- 
minish the  absolution. 

In  all  the  cases,  then,  it  will  be  seen,  the  dispute  has  been 
as  to  the  extent  of  the  absolution  in  respect  of  liabilities  ac- 
cruing before  the  loading ;  in  every  case  it  has  been  assumed 
or  expressly  declared  that  it  is  complete  as  to  liabilities 
which  might  otherwise  accrue  after  the  loading.  The  words 
of  the  clause  must  necessarily  absolve  from  all  future  liabil- 
ity ;  or  mean  nothing. 

The  rule,  therefore,  seems  to  be,  that,  where  the  words  of 
the  absolving  part  of  the  clause  plainly  show  that  aU  liabil- 
ity is  to  cease  on  loading,  it  is  so  to  cease  both  as  to  antece- 
dent and  future  liabilities,  and  without  regard  to  any  lien ; 
but,  where  the  words  of  the  absolving  part  are  open  to  either 
interpretation,  then,  without  regard  to  lien,  liability  as  to 
future  transactions  is  not  to  accrue,  but  liability  as  to  ante- 

(I)  Law  Rep.,  1  Q.  B.,  609.  .  O  1  Q.  B.  D.,  269. 

(«)  Law  Rep.,  8  Ex.,  101.  (*)  Law  Rep.,  10  Q.  B.,  658. 
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cedent  breaches  is  to  cease  only  so  far  as  an  equivalent  lien 
is  given. 

It  follows  that,  in  the  present  case,  the  defendants  are 
absolved  by  the  clause  in  respect  of  all  the  damages  sned 
for,  whether  a  lien  be  or  be  not  given  as  to  part  of  them. 
Judgment  on  the  whole  record  must  therefore  be  given  for 
the  defendants. 

JvdgmentfoT  the  defendants. 

Solicitors  for  plaintiffs :   Vizard,  Crowder  &  Co.,  for  Yates, 
Son  &  Co.,  Liverpool. 
Solicitors  for  defendants :  Hollaim,  Son  &  Coward. 


[I  Common  Pleas  Division,  746.] 

jane  26,  1876. 

[IN  THE  COURT  OF  APPEAL.] 

745]  *Keay  and  Another  v.  Fenwick  and  Others. 

Shipping-^Authariti/  of  managing   Owner^^LiabUitfi  of  Co-ownen    Oommitnon    om 

Sale  of  a  8h^ — Goruintelion  of  Fower  of  AUomty, 

D.,  the  managing  owner  of  a  ship,  throngh  the  plaintiffs,  his  agents  at  Constanti- 
nople, sold  her  to  uie  Turkish  GovernmeDt,  and  received  a  bill  upon  the  Oriental 
Ban  1c  in  London  for  the  amount  of  the  purchase-money,  which  bill  was  duly  paid. 
D.  had  no  express  authority  at  the  time  from  .the  defendants  (who  were  the  owners 
of  23/64thsof  the  ship)  to  sell  her,  but  the  latter  knew  that  a  sale  was  contemplated ; 
and,  after  the  sale,  they  executed  a  power  of  attorney,  reciting  that  they  had  agreed 
to  sell  the  vessel  to  the  Turkish  Government,  and  had  actually  received  the  purchase- 
money,  and  empowering  the  plaintiflfs  to  transfer  their  re8])ective  shares  and  to  hand 
over  the  vessel  to  the  purchasers.  The  defendants  afterwards  received  from  D.  (or 
settled  in  account  with  him)  the  value  of  their  respective  shares : 

Held^  that  the  jury  were  warranted  in  finding  that  the  defendants  had  authorized 
the  sale  of  the  ship  by  D.,  or  had  by  their  subsequent  ratification  so  adopted  his  act 
as  to  render  them  jointly  liable  to  t^e  plaintiffs  for  the  commission  due  to  the  latter 
on  the  sale. 

Held  also,  that  the  position  of  the  defendants  was  not  so  altered  by  the  fact  of 
the  plaintiffs  having  q^wn  upon  D.  a  bill  at  three  months'  date  for  the  amount 
of  the  commission,  as  to  release  the  former  from  liability  upon  the  dishonor  of 
thebUL 

This  was  an  action  brought  by  the  plaintiffs,  who  aro 
shipping  agents  and  merchants  carrying  on  business  at  Con- 
stantinople, to  recover  against  the  defendants,  who  were 
joint  owners  with  one  Dale  (who  acted  as  managing  owner) 
of  a  screw  steamship  called  the  Westminster,  to  recover  the 
sum  of  £511  185.  3/1,  the  balance  of  a  claim  of  £731  6^.  for 
commission  on  the  sale  of  that  vessel  to  the  Ottoman  Govern- 
ment through  their  intervention  in  April,  1874. 

The  cause  was  tried  before  Lindley,  J.,  at  the  sittings  in 
Middlesex,  after  Trinity  Term,  1875.  The  facts  were  as 
follows : — 
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The  defeDdants  and  Dale  were  joint  owners  of  the  West- 
minster, and  Dale  and  certain  other  persons  were  joint  owners 
of  auotlier  steamship  called  the  Buckingham.  These  two 
vessels  being  at  Constantinople,  Dale,  in  January,  1874, 
acting  as  managing  owner  ^of  both,  through  the  in-  [746 
tervention  of  the  plaintiffs  as  his  agents  at  that  place,  entered 
into  negotiations  with  an  agent  of  the  Turkish  Government 
for  the  sale  of  them,  and  ultimately,  on  the  19th  of  that 
month  sent  to  the  plaintiffs  a  telegVam  authorizing  the  plain- 
tiffs to  sell  the  Westminster  for  £19,000,  which  they  accord- 
ingly did  on  the  80th  of  that  month,  remitting  to  Dale  at 
I4orth  Shields  a  bill  upon  the  Ottoman  Bank,  London,  pay- 
able at  thirty  days'  sight.  The  plaintiffs  about  the  same 
time  also  sold  the  Buckingham.  The  agreed  commission 
they  were  to  receive  for  the  two  was  £1,550,  £718  5*.  lOd.  of 
which  was  to  be  appropriated  to  the  Westminster,  and  the 
rest  to  the  Buckingham.  For  this  sum  (£718  6^.  10^.)  and 
some  other  charges  (amounting  altogether  to  £731  6^.)  the 

})laintiffs  on  the  4th  of  April,  1874, — which  was  after  they 
lad  ascertained  who  the  owners  were, — drew  upon  P.  Dale 
&  Co.  of  North  Shields  a  bill  at  three  months,  which  was 
accepted  bv  Dale  in  the  name  of  his  firm :  but,  before  its 
maturity.  Dale  filed  a  petition  under  s.  125  of  the  Bank- 
ruptcy Act,  1869  (32  &  33  Vict.  c.  71),  for  a  liquidation  by 
arrangement,  in  the  Newcastle  county  court ;  and  at  the  first 
meeting  of  his  creditors  held  on  the  23d  of  July,  the  statu- 
tory number  of  his  creditors  agreed  to  accept  a  composition 
of  6^.  8d.  in  the  pound  on  the  amount  of  their  respective 
debts,  payable  as  follows,  viz.,  3^.  in  the  pound  one  month 
after  the  filing  of  the  resolution,  3^.  in  the  pound  three 
months  later,  and  8d.  in  the  pound  at  the  expiration  of 
twelve  months  from  the  last-mentioned  date.  The  plaintiffs 
were  parties  to  this  arrangement  in  respect  of  the  acceptance 
for  £731  6^.,  and  received  the  composition. 

Dale  paid  a  portion  only  of  the  £19,000  purchase-money 
over  to  his  co-owners ;  one  of  the  defendants,  Stanley,  re- 
ceiving £1,100  in  cash  and  Dale's  acceptance  for  £1,400  at 
six  months'  date,  being  £2,500,  his  proportion  of  the  pur- 
chase-money, less  a  sum  claimed  by  Dale  as  charges  on  the 
ship ;  this  acceptance,  however,  was  dishonored  at  maturity. 
The  other  defendants  received  their  respective  shares  of  tne 
purchase-money  from  Dale,  or  settled  for  the  same  in  account 
with  him. 

At  the  time  of  effecting  the  sale  of  the  Westminster,  the 
plaintiffs  did  not  know  that  the  defendants  were  part 
owners,  and  the  *8ale  was  effected  without  the  ex-    [747 
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press  authority  of  the  defendants :  but,  their  assent  to  the 
transfer  being  necessary,  they  afterwards,  on  the  19th  of 
February,  1874,  executed  a  power  of  attorney  in  the  follow- 
ing terms: — 

"  To  all  whom  these  presents  shall  come,  we  George  Dry- 
den  Dale,  of  North  Shields,  shipowner,  John  William 
Fenwick,  of  the  same  place,  solicitor,  Frank  Stanley,  of 
'Newcastle-upon-Tyne,  gentleman,  and  Pearson  Armstrong, 
of  the  same  place,  solicitor,  send  greeting :  Whereas  we  the 
said  several  persons  are  the  registered  owners  of  the  screw 
steamship  Westminster,  of  Shields,  as  appears  by  a  certified 
copy  of  the  register  of  the  said  vessel,  hereunto  annexed, 
under  the  hand  of  Henry  Lindsay,  collector  of  customs  at 
the  port  of  Shields,  which  said  vessel  is  now  at  Constanti- 
nople :  And  whereas  we  have  agreed  to  sell  the  said  steam 
vessel  to  the  Turkish  Government,  and  have  actually  re- 
ceived the  purchase- money,  we  are  desirous  of  appointing 
the  hereinafter- mentioned  attorneys  to  sign,  seal,  and  exe- 
cute the  necessary  bill  of  sale  or  transfer  of  our  shares  of 
and  in  the  said  vessel  to  the  Turkish  Government  aforesaid  : 
Now,  know  ye  that  we  the  said  G.  D.  Dale,  J.  W.  Fenwick, 
Frank  Stanley,  and  P.  Armstrong  do  and  each  and  every  of 
us  doth  hereby  constitute  and  appoint  Messrs.  Keay  & 
Donald,  steam  shipping  agents  at  Constantinople,  and  each 
partner  in  that  firm  jointly  and  separately,  our  and  each  of 
our  true  and  lawful  attorneys  and  agents,  attorney  and 
agent,  for  us  and  every  of  us  to  sign,  seal,  and  execute  any 
bill  of  sale  or  document  necessary  for  the  purpose  of  assign- 
ing or  transferring  our  shares  in  the  said  screw  steamship 
Westminster  to  the  Turkish  Government  or  to  whom  they 
may  appoint :  and,  in  case  the  said  steamer  has  not  yet  been 
delivered  over  to  the  purchasers,  we  hereby  authorize  and 
empower  our  said  attorneys  or  agents  to  hand  the  same  over 
together  with  her  boats  and  appurtenances,  and  generally 
in  the  premises  to  do,  perform,  execute,  and  accomplish  all 
such  acts,  deeds,  matters,  and  things  whatsoever  as  our  said 
attorneys  or  any  of  them  shall  judge,  see,  or  think  fit  or 
necessary  to  be  done  in  the  premises,  as  fully  and  effectually 
as  we  the  said  constituents  might  or  could  do  were  we  per- 
sonally present :  And  we  the  said  constituents  and  each  and 
every  of  us  do  ratify,  confirm,  and  hold  for  good,  effectual, 
and  valid  in  law  all  and  whatsoever  our  and  each  of  our 
said  attorneys  or  any  of  them  shall  lawfully  do  or  cause  to 
be  done  in  and  about  the  premises  by  virtue  of  these 
presents.     In  witness,  &c." 

On  the  part  of  the  defendants  it  was  contended  that  Dale 
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had  no  authority  to  sell  the  ship,  that  they  never  ratified  the 
sale,  that  the  plaintiffs  had  looked  to  Dale  alone  for  pay- 
ment and  had  so  dealt  with  him  as  to  have  discharged  the 
defendants  even  if  they  had  ever  been  liable  to  the  plaintiflfs, 
and  that  the  position  of  the  defendants  had  been  altered,  to 
their  prejudice,  by  settling  their  accounts  with  Dale  before 
notice  of  the  claim  of  the  plaintiflfs.  On  the  part  of  the  de- 
fendant Armstrong  it  was  farther  contended  that  he  was 
only  a  mortgagee  of  certain  shares  and  not  a  part  owner  of 
the  ship,  and  therefore  could  in  no  event  be  liable. 

*The  learned  judge  put  the  following  questions  to  [748 
the  jnry,— 

1.  Did  the  defendants  authorize  their  co-owner  Dale  to 
sell  the  ship  on  the  terms  that  the  owners  should  pay  a  com- 
mission ? 

2.  Did  Dale  sell  the  ship  through  the  plaintiflfs,  and 
agree  with  them  that  the  owners  should  pay  them  a  com- 
mission ?  and  did  the  defendants  ratify  the  sale  of  the  ship 
on  those  terms  ? 

3.  Did  the  plaintiflfs  look  exclusively  to  Dale  for  the  pay- 
ment of  their  commission  1 

4.  Did  the  defendants  Fenwick  and  Stanley  or  either  of 
them  alter  their  position  by  settling  their  accounts  with 
Dale  before  notice  of  the  plaintiflfs'  claim,  so  as  to  make 
it  unjust  for  the  plaintiflfs  to  require  the  defendants  to  pay 
them! 

6.  Was  the  defendant  Armstrong  a  part  owner  or  a  mort- 
gagee only  t 

The  fiirst  and  second  of  these  questions  were  answered  by 
the  jury  in  the  affirmative,  and  the  third  and  fourth  in  the 
negative :  and  in  answer  to  the  fifth  they  found  that  Arm- 
strong was  a  part  owner. 

The  learned  judge  thereupon  directed  a  verdict  to  be  en- 
tered for  the  plaintiflfs. 

Benjamin^  Q.C.,  on  behalf  of  the  defendant  Fenwick,  at 
the  last  Michaelmas  sittings,  obtained  a  rule  nisi  to  set  aside 
the  verdict  as  against  him,  and  to  enter  a  nonsuit,  or  a  ver- 
dict for  him  or  all  the  defendants,  or  for  a  new  trial,  on  the 
following  grounds, — 1,  that  there  was  no  evidence  of  the 
contract  sued  upon,  or  ratification  thereof  as  between  the 
the  plaintiffs  and  defendants, — 2,  that  the  verdict  was  against 
the  weight  of  evidence  on  some  or  all  of  the  questions  left 
to  the  jury, — 8,  that  the  judge  ought  to  have  direct^  the 
jury  that  the  plaintiffs,  by  receiving  Dale's  acceptance  for 
the  amount  claimed  by  the  plaintiffs  after  knowledge  of  the 
names  of  the  principals  and  without  notice  to  them,  had 
18  Eng.  Rep.  38 
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elected  to  trust  the  agent,  and  could  not  afterwards  hold 
liable  principals  then  disclosed, — 4,  that  the  judge  ought  to 
have  ruled  tliat  there  was  no  evidence  of  a  joint  contract, — 
6,  that  the  plaintiffs,  by  allowing  the  defendants  to  give 
credit  to  Dale  in  account  for  commissions  as  if  paid  by- him, 
and  neglecting  to  notify  the  defendants  of  their  claim  for 
749]  commission  till  after  Dale's  *bankruptcy,  had  so  al- 
tered the  position  of  the  defendants  as  to  disentitle  the 
plaintiffs  to  recover  in  this  action. 

Her  Schelly  Q.G.,  obtained  a  similar  rale  on  behalf  of  the 
defendant  Stanley. 

WilberfoTce  also  obtained  a  rule  on  behalf  of  the  defen- 
dant  Armstrong,  with  an  additional  ground,  viz.,  that  Arm- 
strong, being  a  mortgagee  only,  could  not  in  any  event  be 
liable  to  the  plaintiffs  for  commission  on  the  sale  of  the  ship. 

Feb.  4.  liutl^  Q.C.,  Cohen^  Q.C.,  and  Witt^  showed  cause  : 
They  contended  that,  although  Dale  might  have  had  no 
original  authority  to  sell  the  ship,  yet  the  defendants,  who 
were  all  part  owners,  were  willing  that  she  should  be  sold, 
ratified  the  sale  as  soon  as  they  had  notice  of  it,  executed 
the  power  of  attorney  giving  Keay.&  Donald  authority  to 
execute  transfer  to  the  Turkish  Government,  and  received 
from  Dale  their  respective  shares  of  the  purchase-money ; 
that  the  defendants  were  all  jointly  liable  to  pay  the  com- 
mission which  they  must  have  known  would  be  payable  to 
some  one,  and  they  settled  their  separate  accounts  with 
Dale  upon  the  footing  that  it  had  actually  been  paid ;  and 
that  the  drawing  of  the  bill  upon  Dale  was  no  evidence  of 
an  election  on  the  part  of  Keay  &  Donald  to  deal  with  Dale 
alone  in  the  matter,  it  being  a  common  and  usual  course 
of  business  to  settle  the  ship^s  accounts  with  the  ship's 
husband  or  managing  owner.  [The  following  authorities 
were  referred  to :  Pater  son  v.  Oandasequi  (*) ;  BottomLey  v. 
Nuttall  (") ; '  Whitwell  v.  Pert  in  (") ;  Hunter  v.  Parker  (*) ; 
Colder  v.  Dobell  (*) ;  Armstrong  v.  Stokes  {*) ;  Heald  v. 
Ke7iworthj/  {').] 

Benjamin^  Q.C.,  and  JF,  M.  White,  for  Fen  wick,  Her- 
schellj  Q.C.,  and  Shield,  for  Stanley,  and  Day,  Q.C.,  and 
Wilber/orce,  for  Armstrong  in  support  of  the  rules,  submit- 
ted that  there  was  no  evidence  of  prior  authority  in  Dale  to 
sell  the  ship;  that,  though  the  signing  the  power  of  at- 
torney might  amount  to  a  ratification  of  the  sale  of  the  ship, 

(')  15  East,  65.  (»)  Law  Rep.,  6  C.  P.,  486. 

■(«)  6  C.  B.  (N.S.),  122;  28  L.  J.  (C.P.).  (•)  Law  Eep.,  7  Q.  B..  698. 

no.  O  10  Ex.,  739,  at  p.  746;  24  L.  J. 

(»)  4  C.  B.  (N.S.),  412.  (Ex.),  76. 
•  (*)  7  M.  A  W.,  822. 
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it  could  not  amount  to  a  ratification  of  a  contract  to  pay 
commission  of  which  they  knew  nothing,  so  as  to  make  each 
*co-owner  liable  for  the  whole ;  that  the  authority  to  [75,0 
sell  (if  anv)  was  an  authority  by  each  part  owner  to  sell  his 
share,  and  the  ratification  (if  any)  could  go  no  further ;  that 
co-owners,  though  partners  as  to  the  particular  adventure, 
were  not  joint  owners  in  the  ship,  but  owners  only  of  their 
respective  shares ;  that  the  power  of  attorney  merely  entitled 
Keay  &  Donald  to  do  what  each  of  the  part  owners  could 
do,  viz.,  transfer  each  his  own  shares  in  the  ship;  and  that 
taking  a  security  from  Dale  for  the  balance  of  the  commis- 
sion so  altered  the  position  of  the  defendants  as  to  discharge 
them  from  any  liability  they  might  otherwise  have  incurred,, 
and  the  finding  as  to  this  was  against  the  weight  of  evidence. 
An  additional  argument  urged  on  behalf  of  Armstrong  was, 
that,  though  in  other  respects  in  the  same  position  as  the 
other  defendants  with  regard  to  the  question  of  ratification 
of  the  sale,  he  was  not  in  fact  a  part  owner,  but  only  mort- 
gagee of  certain  shares  in  the  ship,  and  that  the  money 
which  he  received  was  the  amount  of  his  mortgage  debt  and 
interest  only,  and  was  received  by  him  before  he  executed  the 
power  of  attorney.  ^  g^^  ^^  ^^ 

Feb.  28.  The  Judgment  of  the  court  (Lord  Coleridge, 
C.  J.,  and  Denman  and  Lindley,  JJ.)  was  delivered  by 

LiNDLEY,  J.:  This  was  an  action  in  which  the  plaintiflPs, 
who  were  ship  brokers  at  Constantinople,  sought  to  recover 
from  the  defendants,  as  owners  of  the  steamship  West- 
minster, the  sum  of  £611  185.  3eZ.,  being  the  balance  of  the 
plaintiffs'  account  against  the  owners  of  the  ship.  The 
main  point  in  dispute  was  whether  the  plaintiffs  were  en- 
titled to  be  paid  by  the  defendants  a  sium  claimed  by  the 
plaintiffs  fts  commission  on  the  sale  of  the  ship  to  the  Turk- 
ish Government. 

The  ship  was  in  fact,  on  the  instructions  of  Dale,  sold  by 
the  plaintiffs  to  the  Turkish  Government  for  £19,000.  Dale 
was  one  of  the  owners  of  the  ship, — the  managing  owner. 
The  price  was  paid  by  means  of  a  bill ;  and  tnis  bill  was 
sent  to  Dale  by  the  plaintiffs,  they  at  the  time  knowing 
nothing  of  the  defendants.  Dale  divided  this  sum,  less  cer- 
tain deductions  for  commission  and  other  matters,  amongst 
the  defendants  and  himself.  Afterwards,  and  after  the  plain- 
tiffs had  ascertained  who  the  owners  were,  th«.*plain-  [751 
tiffs  drew  a  bill  on  Dale  for  the  balance  due  to  them, 
including  their  commission ;  and  he  accepted  the  bill.  He 
subsequently  became  bankrupt,  and  the  plaintiffs  proved 
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against  his  estate  for  the  amount  of  the  bill,  and  received  a 
dividend  on  it.  The  sum  sought  to  be  recovered  in  this  ac- 
tion was  the  amount  of  the  bill,  less  the  dividend. 

The  defendants  contended  that  Dale  had  no  authority  to 
isell  the  ship;  that  the  defendants  never  ratified  the  sale; 
that  the  plaintiffs  had  looked  to  Dale  alone  for  payment, 
and  had  so  dealt  with  him  as  to  have  discharged  the  defen- 
dants, even  if  thev  had  ever  been  liable  to  the  plaintiffs. 
One  of  the  defendants,  Armstrong,  further  contended  that 
he  was  only  a  mortgagee  of  the  ship,  and  not  a  part  owner. 

The  jury  found,  in  answer  to  questions  left  to  them  by 
the  judge  at  the  trial,  that  the  defendants  did  authorize  their 
co-owner,  Dale,  to  sell  the  ship  on  the  terms  that  the  ownere 
should  pay  a  commission  ;  that  he  did  sell  her  (through  the 
plaintiffs)  on  those  t^^rms ;  that  the  defendants  ratified  such 
sale  ;  that  the  plaintiffs  did  not  look  exclusively  to  Dale  for 
payment ;  that  the  defendants  had  not  altered  their  position 
bv  settling  their  accounts  with  Dale  before  notice  of  the 
plaintiffs'  claim  so  as  to  make  it  unjust  for  the  plaintiffs  to 
require  the  defendants  to  pay  them ;  and  that  Armstrong 
was  an  owner,  and  not  a  mortgagee. 

On  these  findings  the  plaintiffs  had  a  verdict.  Rules  were 
obtained  to  set  aside  this  verdict  as  against  the  defendant 
Penwick,  and  to  enter  a  nonsuit  or  a  verdict  for  him  or 
all  the  defendants,  or  for  a  new  trial,  on  the  following 
grounds, — 1.  That  there  was  no  evidence  of  the  contract 
sued  upon,  or  ratification  thereof  as  between  the  plaintiffs 
and  deiendants, — 2.  That  the  verdict  was  against  the  weight 
of  evidence  on  some  or  all  of  the  questions  left  to  the  Jury, — 
3.  That  the  judge  ought  to  have  directed  the  jury  that  the 
plaintiffs,  by  receiving  Dale's  acceptance  for  the  amount 
claimed  by  the  plaintiffs  after  knowledge  of  the  names  of 
the  principals  and  without  notice  to  them,  had  elected  to 
trust  the  agent,  and  could  not  afterwards  hold  liable  princi- 
pals then  disclosed, — 4.  That  the  judge  ought  to  have  held 
that  there  was  no  evidence  of  a  joint  contract, — 6.  That  the 
plaintiffs,  by  allowing  the  defendants  to  give  credit  to  Dale 
752]  in  account  of  commissions  as  *if  paid  by  him,  and 
neglecting  to  notify  the  defendants  of  their  claim  for  com-^ 
missions  till  after  Dale's  bankruptcy,  had  so  altered  the 
position  of  the  defendants  as  to  disentitle  the  plaintiffs  to 
recover  in  this  action.  Similar  rules  were  obtained  on  be- 
half of  Stanley  and  Armstrong ;  the  latter  stating  an  addi- 
tional ground,  viz., — 6.  That  the  defendant  Armstrong,  being 
a  mortgagee  only,  was  not  liable  to  the  plaintiffs  for  com- 
mission on  the  sale  of  the  ship. 
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The  jqry  were,  perhaps,  hardly  jastiiied  in  finding  that  au 
authority  to  sell  was  given  by  the  defendants  to  Dale  before 
the  ship  was  sold  :  bat,  in  all  other  respects,  we  think  there 
was  ample  evidence  to  support  their  findings.  The  evidence 
of  ratification  consists  mainly  of  the  power  of  attorney 
signed  by  all  the  defendants,  and  dated  the  19th  of  Feb- 
ruary, 1874,  and  of  the  division  of  the  money  realized  by  the 
sale.  The  power  of  attorney  was  as  follows :  [The  learned 
judge  read  it.]  , 

Ic  was  contended  first  of  all  that  this  was  not  a  joint  au- 
thority, but  only  an  authority  from  each  defendant  to  sell 
his  own  shares,  and  that  the  authority  could  not  in  point  of 
law  amount  to  anything  else.  But,  although  it  is  true  that 
each  of  several  co-owners  of  a  thing  can  only  sell  or  author- 
ize the  sale  of  his  own  interest  in  that  thing,  yet  it  is  also 
true  that  all  the  co-owners  of  a  thing  may  combine  and  sell  or 
authorize  the  sajeof  that  whole  thing :  and  this  is  really  what 
the  defendants  did.  The  authority  they  conferred  was  one 
authority  given  by  them  all  collectively  to  sell  the  whole 
ship,  and  not  several  authorities  given  by  them  separately 
to  sell  their  respective  shares  in  her. 

Tliere  is  no  legal  principle  or  rule  which  precludes  several 
CO  owners  from  jointly  retaining  a  solicitor  to  bring  or  de- 
fend an  action  relating  to  their  common  property:  nor  is 
tliere  any  reason  why  several  co-owners  of  property  may 
not  act  jointly  in  respect  of  it.  Whether  they  have  done  so 
or  not  in  any  particular  case,  must  depend  on  the  circum- 
stances of  that  case.  In  this  case  the  jury  found  that  the 
defendants  had  so  acted ;  and  we  think  that  the  jury  were 
quite  right  in  coming  to  this  conclusioUi 

It  was  contended,  secondly,  that,  even  if  the  defendants 
did  ratify  the  sale  of  the  ship,  they  did  not  ratify  her  sale 
on  commission.  But  the  defendants  knew  that  Dale  was  in 
England,  and  *that  the  ship  was  sold  in  Constanti-  [753 
iiople,  and  that,  in  the  ordinary  course  of  business,  she 
could  only  be  sold  by  some  agent,  and  that  agent  would 
require  to  be  paid.  A  ratification  of  the  sale  was  a  ratifica- 
tion of  a  sale  in  the  ordinary  course  of  business  ;  and  it  is 
not  competent  for  the  defendants  to  ratify  part  of  the  trans- 
action and  repudiate  the  rest. 

Ureat  stress  was  laid  by  the  defendants  on  the  fact  that 
Dale  sold  two  ships  to  the  Turkish  Government  through 
the  plaintiifs,  and  that  the  defendants  were  only  interested 
in  one  of  them ;  and  that  the  commission  sought  to  be  re- 
covered in  this  action  was  fixed  by  Dale  and  the  plaintiffs 
after  the  power  of  attorney  was  given,  and  by  apportioning 
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the  commission  for  the  sale  of  the  two  ships  between  them 
both.  Bat  there  was  no  evidence  to  show  that  the  commis- 
sion sought  to  be  recovered  was  improper  or  unusual  ia 
amount ;  and  consequently  the  time  at  which  the  precise 
amount  was  settled,  and  the  mode  by  which  such  amount  was 
arrived  at,  are  not,  we  think,  material  elements  in  the  case. 

It  follows  from  what' we  have  said,  that  the  defendants 
became  jointly  liable  with  Dale  for  the  i>ayment  to  the  plain- 
tiffs of  the  commission  claimed  by  them. 

It  remains  to  be  considered  how  this  liability  has  been  got 
rid  of.  BottomLey  v.  NviJLaU  (')  shows  that  the  mere  facts 
that  the  plaintiffs,  knowing  that  the  defendants  were  co- 
owners  oi  the  ship  with  Dale,  took  a  bill  from  him  for  the 
amount  due  to  them,  and  proved  against  his  estate  in  re- 
spect of  such  bill,  are  not  necessarily  sufficient  to  discharge 
the  defendants.  The  only  additional  facts  were,  that  the 
defendants  had  received  from  Dale  moneys  on  account  of 
their  shares  of  the  sum  of  £19,000  realized  by  the  sale  of  the 
ship.  But  none  of  the  defendants  had  really  altered  his 
position  for  the  worse  by  so  doing ;  none  of  them  had  by 
finallv  settling  any  account  with  him  or  otherwise  discharged 
him  from  any  liability  which  he  may  have  been  under  to 
them.  Armstrong,  indeed,  discharged  him  from  all  lia- 
bility ;  but  Armstrong  got  paid  everything  which  he  claimed 
to  be  due  to  him.  The  jury  were,  therefore,  fully  warranted 
by  the  evidence  in  coming  to  the  conclusion  that  none  of  the 
defendants  had  so  altered  his  i)osition  as  to  render  it  unjust 
754]  on  the  part  of  the  plaintiffs  to  have  recourse  to  *him. 
Even  if  one  of  the  defendants  had  so  altered  his  position, 
we  are  by  no  means  sure  that  this  circumstance  would  have 
afforded  a  defence  to  the  action :  for,  this  is  not  the  simple 
case  of  an  agent  acting  for  an  undisclosed  principal ;  it  is  a 
case  where  the  agent,  being  an  owner,  is  liable  with  his  un- 
disclosed principals  who  are  his  co  owners ;  and  it  may  well 
be  that  a  aealing  with  him  which  would  discharge  the  others 
if  they  were  not  liable  jointly  with  him,  might  not  have  that 
effect  if  they  were.  Such  a  dealing  might  be  more  analo- 
gous to  a  covenant  not  to  sue  than  to  a  release. 

As  regards  Armstrong's  position,  he  represented  himself 
to  the  plaintilfs  as  owner,  and  not  as  mortgagee;  he  was 
registered  as  owner,  and  a  copy  of  the  register  was  sent  to 
the  plaintiffs  with  the  power  of  attorney :  and,  even  if  Dale 
could  in  equity  have  successfully  contended,  as  against 
Armstrong  (who  it  must  be  remembered  was  his  own  solici- 
tor), that  the  instrument  of  the  12th  of  February,  1872,  was 

(»)  6  C.  B.  (N.S.),  122;  28  L.  J.  (C.P.),  HO. 
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a  mortgage  and  not  a  sale,  still  Armstrong  joined  in  the 
power  of  attorney  as  an  owner,  and  cannot  be  heard  now  to 
deny  that  he  was  what  he  therein  represented  himself  to  the 
plaintiffs  to  be.  Whether  he  was  in  fact  mortgagee  or 
owner,  he  joined  the  other  defendants  in  ratifying  the  sale, 
and  rendered  himself  jointly  liable  with  them  for  what  Dale 
had  done  for  the  common  benefit  of  all. 

The  items  in  the  account  relating  to  other  matters  besides 
commission  are  properly  chargeable  against  the  defendants 
as  owners  of  the  ship ;  for,  the  ratification  by  them  of  her 
sale  at  Constantinople  involves  a  ratification  of  her  voyage 
there  from  Malta,  and  also  a  ratification  of  the  discharge  of 
her  crew  when  she  was  handed  over  to  the  Turkish  Govern- 
ment. The  items  in  question  were  for  advances  properly 
made  for  the  purposes  of  such  voyage,  and  for  paying  off 
the  dismissed  crew. 

All  the  rules,  therefore,  will  be  discharged^  with  costs. 

Rules  discharged. 

The  defendants  appealed  against  this  judgment :  and  the 
appeal  was  argued  before  James  and  Mellish,  L.JJ.,  and 
Baggallay,  J. A.,  on  the  26th  of  June,  1876.  The  same 
counsel  appeared  for  the  respective  parties  as  in  the  court 
below,  and  the  arguments  urged  were  substantially  the  same. 

♦James,  L.  J. :  I  am  of  opinion  that  the  judgment  of  [755 
the  Common  Pleas.  Division  in  this  case  should  be  affirmed. 
Upon  the  evidence  and  the  findings  of  the  jnry  upon  the 
several  questions  put  to  them,  we  have  to  consider  whether 
there  is  any  rule  of  law  that  the  questions  should  not  have 
been  so  left  or  ought  not  to  have  oeen  so  found.  The  first 
in  effect  is  whether  in  selling  the  ship  the  plaintiffs  acted 
under  a  joint  employment  on  joint  retamer  of  the  co-owners. 
The  plaintiffs,  who  were  the  agents  of  the  ship  at  Con- 
stantinople, received  instructions  from  Dale,  the  ship's 
husband,  to  sell  her  for  a  satisfactory  price.  The  employ- 
ment of  the  agents  was  an  employment  to  do  something  for 
the  owners.  They  could  not  have  supposed  they  were 
acting  upon  the  sole  responsibilitv  of  Dale.  They  were 
authorized  to  sell  for  the  owners  of  the  ship,  all  of  whom 
knew  that  a  sale  was  in  contemplation.  Dale  gave  instruc- 
tions for  the  sale,  because  he  knew  that  his  co-owners  did , 
not  object  to  a  sale :  and  all  of  them  joined  in  a  power  of 
attorney  to  enable  the  agents  at  Constantinople  to  convey 
their  respective  shares  to  the  purchaser,  and  each  received 
his  share  of  the  purchase-money.  That  is  as  complete  a 
ratification  as  could  be  of  the  sale ;  and  it  follows  that  all 
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the  co-owners  were  liable  for  the  commission  payable  on 
the  transaction.  I  think  the  jury  might  well  find  that  there 
was  an  authority  to  sell ;  ana  at  all  events  that  there  was  a 
complete  ratification  of  the  acts  done  for  the  benefit  of  all 
the  co-owners.  It  seems^  to  me  that  there  was  a  joint  au- 
thority to  sell,  and  a  joint  obligation  to  pay  the  commission 
due  upon  the  sale ;  and  that  there  was  no  defence  to  the 
action.  Then,  was  that  which  afterwards  took  place  be- 
tween Bale  and  the  plaintiffs  a  legal  release  of  the  joint 
liability  ?  No  authority  has  been  cited  to  show  that  taking 
a  bill  by  which  time  is  given  from  one  of  several  joint  debt- 
ors discharges  the  others.  I  can  see  no  distinction  in  this 
respect  between  partners  and  joint  contractors.  The  taking 
a  bill  from  Dale  for  the  balance  of  the  commission,  there- 
fore, clearly  was  no  le^l  release  of  the  liability  of  his  co- 
owners.  Ii  hot,  the  third  question  was  properly  put  and 
Sroperly  answered  by  the  Jury.  Then,  was  there  any  such 
eating  between  the  plaintiffs  and  Dale  as  did  or  could  alter 
the  position  of  the  defendants  or  either  of  them  ?  Thejury 
found  there  was  not ;  and  I  entirely  agree  with  them.  There 
756]  *was  no  evidence  that  the  drawing  of  the  bill  by  the 
plaintiffs  upon  Dale  (which  was  unknown  to  the  defendants) 
induced  eitiier  of  them  to  alter  his  position  in  any  respect. 
Upon  that  the  finding  of  the  jury  is  conclusive. 

Hellish,  L.J.:  I  am  of  the  same  opinion.  Having 
regard  to  the  terms  of  the  power  of  attorney,  I  think  it  is 
impossible  to  say  that  there  was  not  a  joint  authority  by  all 
the  part  owners  to  sell  the  ship.  They  all  knew  beforehand 
that  the  ship  was  about  to  be  sold.  They  were  all  anxious 
to  get  rid  of  her  if  a  good  price  could  be  obtained  for  her. 
I  think  the  jury  were  perfectly  well  warranted  in  finding 
that  there  was  prior  authority  in  Dale  to  sell  the  ship. 
But,  when  we  come  to  look  at  the  power  of  attorney  by 
which  the  plaintiffs,  the  agents  at  Constantinople,  were 
authorized  by  all  the  part  owners  to  convey  their  respective 
shares,  it  seems  to  me  to  be  impossible  to  doubt  tnat  all 
jointly  authorized  the  agents  to  execute  a  transfer,  and  all 
were  liable  for  their  commission.  The  fact  of  part  of  the 
commission  being  paid  by  a  bill  on  Dale  can  make  no  dif- 
ference. That  is  not  an  unusual  way  of  making  payments 
by  a  ship's  husband.  He  could  hardly  pay  in  any  other 
way.  Having  left  the  mode  of  settlement  to  Dale,  the  co- 
owners  are  bound  by  his  acts.  As  to  Armstrong,  the  evi- 
dence as  to  his  aQtual  position  was,  to  say  the  least  of  it, 
ambiguous.  The  jury  found  that  he  was  a  part  owner ; 
and  the  question  was  entirely  for  them. 
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Baggallay,  J. a.:  I  am  of  the  same  opinion.  It  is 
imuiaterial  to  consider  whether  or  not  there  was  an  original 
authority  given  bv  all  the  co-owners  to  Dale  to  sell  the  ship, 
because  we  are  all  agreed  that  there  was  a  complete  and 
clear  recognition  of  the  sale  and  transfer  by  the  power  of 
attorney.  It  is  impossible  to  read  the  terms  of  that  instru- 
ment without  seeing  that  it  is  a  recognition  of  a  joint  liabil- 
ity to  pay  the  commission  due  upon  the  sale.  Indeed,  it 
was  almost  admitted  in  argument  that  that  would  have 
been  so  if  no  bill  on  Dale  had  been  drawn.  Can  the  mere 
fact,  then,  of  Dale  having  given  his  acceptance  for  a  part  of 
the  commission,  which  was  dishonored  wnen  due,  release  the 
defendants  from  their  liability?  BottoTrdey  v.  NuttaUi^)  is 
a  distinct  *authority  to  show  that  that  can  make  no  [757 
difference.  Then  it  is  said  that  the  surrounding  circum- 
stances show  that  the  dealings  between  the  plaintiffs  and 
Dale  altered  the  position  of  his  co-owners  to  their  prejudice. 
That  was  essentially  a  question  for  the  jury ;  and  they  were 
unanimously  of  opinion  that  there  were  no  such  circum- 
stances. I  cannot  doubt  that  they  came  to  a  proper  con- 
clusion. 

QuAiN,  J. :    I  am  entirely  of  the  same  opinion. 

Judgment  affirmed. 

Solicitors  for  plaintiffs :  PritcTiard  &  Sons. 
Solicitors  for  Fen  wick :  Stibhard  &  Cromhey. 
Solicitors  for  Armstrong:  Belfrnge &  MiddteUm. 
Solicitors  for  Stanley :  IPyke^  Irving  <6  Pyke. 

0)  5  C.  B.  (N.S.),  122;  28  L.  J.  (C.P.),  110. 
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Williams  and  Others  v.  The  Noeth  China  Insusanoe 

Company. 

Marint  Luurtmee — Ratifieaium  toiih  Knowledge  of  Loe§ — Valued  PoUef^Opening 

Valuation, 

Where  a  policy  of  marine  insnrance  is  made  by  one  person  on  behalf  of  another 
withont  auuioriU',  it  may  be  ratified  after  the  loss  of  the  thing  insured  by  the 
party  on  whose  behalf  it  is  made,  thoogh  he  know  of  the  loss  at  the  time  of  such 
ratification. 

Where  there  was  a  valaed  policy  on  "  freight  :** 

Held^  that  the  mle  that  the  valuation  in  a  valued  policy  is  cpnclneive  did  not  pre- 
vent the  court  from  looking  into  the  elements  of  which  the  valuation  was  made  up  to 
ascertain  whether  the  freight  intended  to  be  so  valued  was  the  fiill  freight,  or  the 
freight  after  deducting  certain  advances  made  against  freight  by  the  ctiarterers' 
agents  to  the  captain,  such  question  becoming  material  for  the  purpose  of  ascertain- 

18  Eng.  Rep.  89 
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log  whether  the  shipowner  was  interested  in  the  whole  of  the  subject-matter  of  io- 
sarance,  and  whether  to  any  extent  the  loss  had  been  satisfied  ander  another  policy 
of  insurance  effected  by  the  charterers  on  the  said  advances  against  freight. 

Appeal  from  the  judgment  of  the  Common  Pleas  Division 
in  favor  of  the  plaintiffs. 

Declaration,  first  count,  on  a  policy  of  insurance  ex- 
pressed to  be  on  "estimated  amount  of  freight  valued  at 
69,807  guilders  and  44  cents,"  i.e.,  £6,941  Is.  2d.,  the  freight 
758]  of  the  ship  Queen  of  the  *Colonies,  on  a  voyage  from 
one  or  more  ports  in  Java  to  Falmouth,  for  orders,  and  from 
thence  to  a  port  in  the  United  Kingdom,  or  on  the  Continent 
of  Europe  between  Havre  and  Hamburg.    Money  counts. 

Pleas  to  the  first  count  denying  the  insurance,  the  inter- 
est of  the  plaintiffs  in  the  subject-matter  of  insurance,  and 
the  loss  b^  the  perils  insured  against,  and  a  plea  that  the 
same  subject-matter  of  insurance  had  been  insured  by  the 
plaintiffs  in  other  policies,  and  that  the  underwriters  of 
such  other  policies  paid  to  the  plaintiffs  a  large  sum,  and 
the  plaintiffs  thereby  became  satisfied  and  indemnified  for 
the  loss.  To  the  money  counts,  never  indebted  and  payment. 
Issues  thereon. 

At  the  trial,  before  Denman,  J.,  at  the  Michaelmas  sittings, 
1876,  in  London,  the  facts  were  admitted  to  be  as  follows: 

The  plaintiffs  were  the  owners  of  a  ship  called  the  Queen 
of  the  Colonies,  which  was  managed  for  them  by  a  firm 
called  Smith,  Billborough  &  Co.  The  ship  had  been  char- 
tered at  a  freight  of  £3  10s.  per  ton  for  a  voyage  from  Bata- 
via,  in  Java,  to  ports  in  Europe,  and  the  charter  provided 
that  the  ship  was  to  be  addressed  to  the  charterers'  agent  at 
the  port  of  loading  and  discharge,  paying  one  commission 
of  2^  per  cent,  in  all.  It  also  provided  that  sufiicient  cash, 
not  exceeding  £600,  was  to  be  advanced  against  freight  if 
required  at  ports  of  loading,  subject  to  insurance  and  3}  per 
cent,  commission. 

The  charterer  assigned  the  charterparty  to  a  firm  called 
Lorrain  &  Co.  Lorrain  &  Co.  loaded  the  ship  at  two  ports 
in  Java,  through  Abraas  &  Co.,  their  agents  at  those  ports. 
Before  the  vessel  sailed  Abraas  &  Co.  submitted  the  dis 
bursement  account  to  the  captain  of  the  ship,  and  he  signed 
it  as  correct.    This  account  was  as  follows : 

£    s.    d. 

"To  cash,  per  receipt,  f.  1,920.58,  at  the  rate 

of  11.60  per  £ 165  11    4 

**    2J  ^  commission  on  £6,796  8^.  2d.        .     144  18    0 
"    3  ^insurance  on  £6,941 1*.  2d.     .        .     178    4    7 

£488  13  11  " 
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*Thi8  account  was  forwarded  to  Messrs.  Lorrain  &  [759 
Co.  by  Messrs.  Abraas  &  Co.  On  receipt  of  it,  Lorrain  & 
Co.  wrot«  a  letter  on  the  19tli  of  October,  1874,  to  Abraas 
&  Co.,  complaining  that  the  accounts  were  not  correct,  and 
proceeding  as  follows : 

^^ Ship's  disbursements  a/c.  Was  the  3%  insurance  on 
the  £5,941 1*.  2^.— £178  4*.  7<^.,  done  by  request  and  on 
account  of  the  captain,  as  being  entirely  in  tne  interest  of 
his  owners  ?  If  so,  then  you  should  have  charged  the  ship 
with  . 

£    s.    d.         £    8.  d. 

"  Cash  per  receipt  .     .   .     165  11    4 


343  15  11 


3  ^  insurance  on  freight      ..  ^178    4    7 

2^^  commission  on  £343  15^.  11^.,  due 
Li.  &  Co.  per  charterparty     .        .        .  8  11  11 

Ditto,  address  commission        .        .        .         144  18    0 

3  %  marine  insurance  on  total  advance, 
£612 13*.  5d.  .        .        .        .      '  .        .  15    7    7 

£612  13    5* 

''If,  however,  the  above  item  is  intended  to  represent  the 
marine  insurance  on  advances  to  ship  a/c.  of  freight,  then  of 
course  jit  is  wrong,  and  the  a/c.  should  have  stood  thus : 

£    8.  d. 

"Cash  advanced 165  11    4 

Our2^^addresscommissionon£5, 7963*. 2(2.  144  18    0 
*'  **  ''  £16511*.4d. 

(cash  advanced) 4    2    9 

3  %  marine  insurance  on  £324  6*.  8d.    .  9  14    7 

£324    6    8 

"  Please  let  us  know  at  once  which  is  right,  as  we  must 
provide  for  insurance  on  whatever  has  been  advanced." 

Messrs.  Lorrain  &  Co.  also  telegraphed  to  Abraas  &  Co. 
on  the  3d  of  November  as  follows:  **  Was  it  clearljr  under- 
stood by  Captain  Jones  that  we  must  insure  his  whole 
freight  money  for  him  ?" 

Messrs.  Abraas  &  Co.  replied  to  the  letter  of  the  19th  of 
October,  that  it  would  be  difficult  to  alter  the  account  of  the 
*Qneen  of  the  Colonies,  seeing  that  it  had  been  ap-  [760 
proved  and  signed  by  the  captain. 

Lorrain  &  Co.  wrote  on  the  9th  of  November,  1874,  to 
Abraas  &  Co.  as  follows : 

*' We  have  your  letters  of  the  23d  and  26th  ultimo,  con- 
tents of  which  are  noted ;  but  we  regret  that  you  have  given 
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US  none  of  the  explanations  asked  for  in  our  respects  of  the 
19th  idem.  Still  hesitating  to  do  the  very  unusual  thing  of 
insuring  an  estimated  freight,  and  feeling  that  there  might 
possibly  be  some  misunderstanding  on  the  matter,  we  wired 
you  on  the  3d  instant  if  it  were  distinctly  intended  that  we 
were  to  do  so,  and  the  following  afternoon  we  got  your  re- 
ply, 'Think  it  was  Captain  Jones's  desire,  as  he  approved 
and  signed  your  note  of  charges,'  leaving  us  where  we  were 
before.  We  were  therefore  obliged  to  accept  the  captain' s 
account  so  far  as  it  goes, 

£    s.  d. 

Viz 488  13  11 

To  which  will  have  to  be  added  per  our 

letter  of  19th 8  11  11 

And 15    7    7 

iSl2  13    5 

insuring  both  freight  and  advance,  and  holding  vou  answer- 
able for  the  two  latter  amounts  in  case  we  fail  to  recover 
the  same  from  the  owner,  who  may  repudiate  the  captain's 
account,  same  not  being  in  accordance  with  the  terms  of  the 
charterparty." 

Messrs.  Lorrain  &  Co.  eflfected  the  policy  upon  which  the 
action  was  brought  on  the  9th  of  November.  The  ship  was 
totally  lost  on  the  26th  of  January,  1875,  with  her  cargo ; 
after  the  loss,  and  with  knowledge  of  it,  the  plaintiff's 
agents  Smith,  Billborough  &  Co.  wrote  to  the  insurance 
brokers,  in  whose  hands  the  policy  was,  as  follows:  *' We 
learn  from  the  captain  of  our  late  ship  that  his  charterers  in 
Java,  acting  under  his  instructions,  insured  his  freight  and 
disbursements.  These  policies  we  incidentally  hear  are  in 
your  possession.  We  beg  to  inform  you  that  we  are  pre- 
pared to  pay,  in  cash,  the  small  amounts  advanced  to  our 
captain  in  Java  by  the  charterers  of  our  ship  for  insurance 
and  disbursements,  and  will  then  trouble  you  to  hand  over 
761]  to  us  these  policies,  in  which  *no  one  but  ourselves 
will  have  any  interest."  The  policy  sued  upon  was  accord- 
ingly handed  to  the  plaintiffs.  Messrs.  Lorrain  &  Co. 
effected  a  separate  policy  at  Batavia,  at  the  same  time 
as  they  effected  the  policy  sued  upon,  in  the  sum  of 
£512  13*.  5d,^  ''advance  against  freignt"  with  the  defen- 
dants' company,  the  amount  of  which  was  paid  b^  the  com- 
pany to  them.  The  plaintiffs  had  insured  tlie  freight  of  the 
ship  with  various  underwriters  in  London  by  different  poli- 
cies, dated  respectively  the  10th*  of  Aprils  1874,  and  the  22d 
of  June,  1874,  for  various  sums,  amounting  in  the  aggregate 
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to  £6,500.  These  underwriters  paid  to  the  plaintiffs  the 
amounts  for  which  they  had  respectively  underwritten,  and 
took  in  each  case  a  receipt  in  the  following  form  : 

**  Received  this  day  of  and  from  the  Insurance  . 
Company,  the  sum  of  £,  as  and  by  way  of  purchase  of 
our  interest  to  that  extent  in  respect  of  a  total  loss  of  freight 
under  a  certain  policy  of  insurance  effected  for  us  with  the 
North  China  Insurance  Company  on  freight  by  the  Queen 
of  the  Colonies  from  Java  to  a  port  in  the  United  Kingdom 
or  Continent,  valued  at  69,807  guilders  and  44  cents,  and 
bearing  date  the  5th  day  of  November,  1874,  with  full  power 
and  authority  to  use  our  names  in  any  proceedings  that  they 
may  be  advised  to  take  for  the  recovery  thereof,  they  indem- 
nifying and  savins  us  harmless  from  the  costs  of  all  such 
proceedings.  And  we  undertake  to  treat  such  payment  as 
a  purchase  to  the  extent  of  our  rights  against  the  North 
China  Insurance  Company  for  such  loss,  and  to  assign  our 
right  to  that  extent  to  the  Insurance  Company  when 

called  upon.  Smith,  BDlborough  &  Co." 

On  these  facts  the  counsel  for  the  defendants  objected 
that  the  antecedent  insurances  in  London  covered  all  the* 
freight  that  the  plaintiffs  intended  to  insure ;  that  the  insur- 
ance on  which  the  action  was  brought  was  not  authorized 
by  the  plaintiffs;  that  the  insurance  was  never  ratified 
by  the  plaintiffs  so  as  to  bind  the  defendants  either  as  to 
time  or  circumstances;  that  the  insurance  was  not  intended 
by  Lorrain  &  Co.  when  effected  to  be  for  the  benefit  of  the 
plaintiffs ;  that  if  the  defendants  were  bound,  the  whole 
subject-matter  of  the  insurance  was  not  at  risk. 

A  VQrdict  was  entered  by  consent  for  the  plaintiffs  for  the 
^amount  claimed  in  the  declaration,  subject  to  the  [762 
opinion  of  the  court,  with  power  to  draw  inferences,  as  to 
whether  the  plaintiffs  or  defendants  were  entitled  to  the 
verdict,  and  if  the  plaintiffs,  for  what  amount  Judgment 
to  be  moved  for. 

A  motion  was  subsequently  made  accordingly  to  enter 
judgment  for  the  defendants,  but  the  court  refused  the 
application,  and  entered  judgment  for  the  plaintiffs  for 
£441  1*.  2d. 

Against  this  decision  the  defendants  appealed. 

Benjamin^  Q.C.,  and  Cohen^  Q.C.  {Lanyon  with  them),  for 
the  defendants :  It  is  contended,  in  the  first  place,  that 
Lorrain  &  Co.  did  not  make  this  policy  for  the  plaintiffs 
but  to  secure  themselves  from  responsibility,  and  therefore 
the  plaintiffs  could  not  ratify  it.  Secondly,  it  is  contended 
that  the  plaintiffs  had  no  insurable  interest  in  that  portion 
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of  tlie  freight  which  the  sum  now  sought  to  be  recovered 
represents,  and  that  they  have  already. been  paid  under  the 
policies  effected  in  England  all  that  could  otherwise  be  re- 

.  covered  under  this  policy.  The  policy  is,  no  doubt,  a 
valued  policy,  and  the  valuation  in  such  a  policy  cannot  be 
opened;  but  the  question  is,  what  was  the  subject  of  valua- 
tion, and  it  is  clear  that  it  is  open  to  the  underwriters  to 
show  that  the  accused  has  no  interest  in  a  portion  of  the 
subject-matter  so  valued,  or  that  he  has  been  already  in- 
demnified under  another  insurance  in  respect  of  all  that 
formed  such*  subject-matter.  It  is  obvious,  looking  to  the 
facts  of  this  case  and  the  figures,  that  what  was  here  the 
subject-matter  of  {he  valuation  was  the  whole  freight,  in- 
cluaing  the  advances,  and  not  the  freight  deducting  the 
advances.  The  shipowner,  not  being  entitled  to  the  full 
freight,  but  only  the  freight  minus  the  advance,  c-an  only 
recover  to  the  extent  to  which  he  was  entitled.  The  por- 
tion of  freight  corresponding  to  the  advances  he  nad 
parted  with  to  his  agents,  who  have  insured  it  inde- 
pendently, and  have  recovered  the  full  amount  of  such 

*  insurance.  It  cannot  be  recovered  twice  over.  Whatever 
may  be  the  division  of  the  interest  among  different  parties, 
there  can  be  but  one  recovery  in  respect  of  the  same  portion 
of  the  subject-matter  of  valuation.     [They  cited  on  this 

?oint  Irving  v.  Rwhardson  (*).]  Thirdlv,  there  cannot  be 
63]  &  ratification  with  ^knowledge  of  the  loss ;  it  is  a 
feneral  principle  of  law  that  a  person  can  only  ratify  when 
e  is  competent  to  make  the  contract  which  he  ratifaes.  A 
person  could  not  insure  with  knowledge  of  the  loss ;  conse- 
quently he  cannot  ratify.  It  is  true  there  are  decisions  in 
which  ratification  with  knowledge  of  a  loss  has  been  held 
good,  but  these  were  not  in  a  court  of  appeal,  and  so  are 
not  binding  on  this  court.  [They  cited  on  this  point  Bmdh 
V.  Thompson  (•),  Couturier  v.  Hctstie  ("),  Jaaffedorn  v. 
Oliver  son  (*),  Jardine  v.  Leaihley  (*).]  Fourthly,  though 
the  underwriters  in  England  might  recover  contribution  in  a 
proper  form  of  action  tney  cannot^recoverin  this  action. 

Butt^  Q.C.,  and  •/".  (7.  Mathew^  for  the  plaintiffs:  It  is 
clear  that  the  insurance  was  effected  on  behalf  of  the  ship- 
owners, for  they  were  charged  commission  on  the  premium. 
With  regard  to  the  second  point,  it  is  contended  that  there 
is  no  power  to  go  behind  the  valuation  in  the  policy.  If  it 
was  intended  to  cover  the  shipowner's  interest,  but  by  mis- 


(1)  2  B.  <b  Ad.,  198. 

(«)  18  East,  274. 

(»)  8  Ex.,  40;  22  L.  J.  (Ex.),  97. 


(*)  2  M.  &  a.  486. 

(»)  8  B.  dk  S.,  700;  82  L.  J.  (Q.B.),  188. 
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take  there  was  included  more  than  the  value  of  bis  inter- 
est in  making  the  valuation,  still  in  the  absence  of  fraud 
the  valuation  is  conclusive.  The  question  is,  therefore, 
what  was  intended  to  be  insured — the  entire  freight  or  the 
residue  of  the  freight  after  deducting  the  advances.  It  is 
contended  that  the  words  of  the  instrument  must  be  con- 
strued in  their  natural  business  meaning.  The  word 
'^freight"  in  its  natural  business  sense  would  not  include 
the  advances  which  were  not  at  the  shipowner's  risk,  but 
the  shipowner's  interest  only,  viz.,  what  was  to  be  paid  on 
the  delivery  of  the  cargo.  If  this  was  what  was  insured, 
the  fact  that  bv  mistake  the  advances  were  not  deducted  in 
making  the  valuation  is  immaterial.  It  was  a  mere  case  of 
over-valuation,  which  in  the  absence  of  fraud  could  not  be 
opened.  [They  cited  on  this  point  Barker  v.  Janson  Q* 
Lidgett  v.  Secretan  (').  Thirdly,  tHe  ratification  of  tne 
policy  by  the  plaintiffs  was  good,  though  it  took  place  with. 
Knowledge  of  the  loss.  The  authorities  to  that  enect  are  of 
too  long  standing  to  be  overruled.  Fourthly,  the  plaintiffs 
are  suing  as  trustees  for  the  underwriters  to  whom  the  policy 
was  assigned. 

*CocKBURN,  C.J.:  I  think  the  judgment  must  be  [764 
reversed.  The  first  question  is,  whether  this  policy  was 
effected  on  behalf  of  tne  shipowners  in  this  country.  I  can 
come  to  no  other  conclusion  than  that  it  was.  Messrs.  Lor- 
rain  &  Co.  protected  themselves  in  respect  of  the  advance  on 
freight  and  their  commission  by  a  separate  policy ;  but  they 
were  in  this  position.  Their  agent  at  Java  had,  in  an  account 
stated  with  the  captain  of  tne  ship,  charged  the  captain 
with  the  amount  of  premiums  payable  for  the  insurance  not 
only  of  the  freight  still  remaining  due,  but  of  the  whole 
freight,  including  the  advances.  Messrs.  Lorrain  &  Go. 
appear  to  have  been  in  considerable  doubt  how  to  act  in  con- 
sequence of  their  agent's  conduct,  and  seem  to  have  thought 
they  mi^ht  involve  themselves  in  serious  liability,  if,  hav- 
ing received  the  premium,  they  failed  to  insure  the  ship- 
owners' interest  in  the  freight.  I  think,  therefore,  that  they 
intended  to  insure  for  the  oenefit  of  the  shipowners  and  to 
cover  the  whole  freight.  But  under  the  circumstances  the 
efficiency  of  this  insurance  by  them  as  agents  on  behalf  of  the 
shipowners  would  depend  on  ratification  by  the  principals. 
But  the  ratification  was  not  until  after  the  loss  had  occurred 
and  was  known  to  the  principals.  The  existing  authorities 
certainly  show  that  when  an  insurance  is  effected  without 
authority  by  one  person  on  another's  behalf,  the  principal 

(»)  1  Law  Rep.,  8  C.  P.,  808.  («)  Law  Rep.,  6  C.  P.,  190;  6  C.  P.,  616. 
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may  i-atify  the  insurance  even  after  the  loss  is  known.  Mr. 
Benjamin  asked  us,  as  a  Court  of  Appeal,  to  review  those 
authorities.  His  contention  was  that  there  could  only  be  a 
ratification  when  the  principal  could  himself  make  the  same 
contmct  as  that  ratified.  Admitting  that  for  general  pur- 
poses this  rule  may  be  good,  the  authorities  which  we  are 
asked  to  overrule  are  much  too  strong  and  of  too  long  stand- 
ing to  be  got  over.  When  a  rule  has  been  accepted  as  the 
law  with  re^rd  to  marine  insurance  for  nearly  a  century, 
I  do  not  tbink  we  ought  to  overrule  it  lightly,  because  in- 
surances have  probably  been  effected  on  the  basis  of  the  law 
that  has  so  become  settled,  and  mischief  might  arise. from 
the  disturbance  of  it.  Moreover,  I  think  that  this  is  a  legiti- 
mate exception  from  the  general  rule,  because  the  case  is 
Dot  within  the  principle  of  that  rule.  Where  an  agent 
effects  an  insurance  subject  to  ratification,  the  loss  insured 
against  is  very  likely  to  happen  before  ratification,  and  it 
must  be  taken  that  the  insurance  so  effected  involves  that 
765]  possibility  as  the  basis  *of  the  contract.  It  seems  to 
me  that,  both  according  to  authority  and  the  principles  of 
justice,  a  ratification  may  be  made  in  such  a  case.  That 
being  so,  the  ratification  does  in  fact  take  place,  and  the 
next  question  is,  whether  the  plaintiffs  can  recover  on  this 
policy  under  the  circumstances  that  have  occurred.  I  quite 
agree  that  the  policy  being  a  valued  policy  the  freight  in- 
sured must  be  taken  at  the  estimated  value,  and  the  policy 
cannot  be  opened  nor  the  value  of  the  thing  insurea  dis- 
puted. But  the  court  is  enti  tied  to  inquire  of  what  elements 
the  estimate  of  freight  was  made  up,  in  other  words,  of  what 
the  freight  so  insured  consisted,  and  to  see  whether  the 
plaintiffs'  claim  with  reference  to  such  freight  has  been 
satisfied  or  not.  We  are  of  opinion  that  when  the  matter 
comes  to  be  looked  into  it  turns  out  that  the  plaintiffs  have 
been  paid  more  than  the  policy  covers.  This  part  of  the 
case  depends  on  the  figures  which  I  will  not  touch  upon,  be- 
cause the  Master  of  the  Rolls  has  gone  caref ulljr  into  them 
and  will  deal  with  them.  The  remaining  question  is,  as  to 
the  position  of  the  underwriters  for  whom  it  is  alleged  that 
the  plaintiffs  are  suing  as  trustees.  Can  they  be  in  any  bet- 
ter position  than  the  plaintiffs  themselves?  We  think  not. 
They  mij^ht  be  entitled  to  contribution,  but  instead  of  suing 
for  contribution  they  prefer  to  take  this  so-called  assignment 
of  the  policy  from  the  plaintiffs,  and  to  sue  in  their  name 
for  the  entire  amount  or  the  policy.  It  seems  to  me  that  if 
they  are  defeated  in  consequence  they  are  hoist  by  their 
own  petard. 
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We  are  of  opinion  that  the  judgment  should  be  for  the 
defendants. 

Jess  EL,  M.R. :  I  am  of  the  same  opinion.  The  first  ques- 
tion is  one  of  evidence  merely.*  Did  Lorrain  &  Co.  insure 
on  behalf  of  the  owners?  Looking  at  all  the  facts  I  think 
they  did.  The  next  question  is,  What  did  thev  insure? 
We  have  been  much  pressed  by  the  rule  that  in  the  case  of 
a  valued  policy  you  cannot  open  the  valuation.  This  only 
means,  however,  that  you  must  take  the  value  of  the  thing 
insured  as  proved  ;  it  does  not^  settle  the  question  what  the 
thing  insured  is.  The  question  here  is,  what  was  insured 
under  the  words  '*  estimated  freight."  Was  it  meant  that 
the  total  freight,  including  advances,  should  be  insured,  or 
only  so  mucn  of  the  freight  as  remained  unpaid,  or  due, 
*or  to  become  due  to  the  sliipowners?  It  is  really  a  [766 
question  of  fact.  The  words  of  the  policy  may  mean  either. 
They  may  cover  the  portion  of  freight  paid  in  advance  or 
not.  To  ascertain  whether  they  do  we  must  look  at  the  evi- 
dence. Now  it  is  clear  from  the  evidence  that  the  total 
amount  of  freight,  including  advances,  was  intended  to  be 
insured.  The  amount  of  the  valuation  was  £6,941  Is.  2^., 
and  we  have  the  elements  of  which  it  is  composed.  It  is 
made  up  of  the  amount  of  the  full  freight,  £6,796  8^.  2^., 
and  of  the  amount  of  the  address  commission,  £144  18^. 
The  address  commission  appears  to  have  been  included 
under  some  misapprehension,  because  it  wast  already  in- 
cluded in  gross  freight.  But  the  figures  seeni^  conclusive  to 
show  that  the  entire  freight  was  intended  to  be  insured. 
The  next  question  is,  whether  the  policy  is  legally  ratified. 
The  decisions  on  this  subject*  are  too  old,  and  have  been  too 
long  recognized  for  us  to  interfere  with  them  now.  They 
are,  in  one  sense,  decisions  of  an  inferior  court,  but  they  were 
decisions  of  the  highest  court  at  that  time  but  the  House  of 
Lords,  and  have  been  accepted  as  law  in  every  text-book 
written  on  the  subject,  and  have  doubtless  been  acted  on  by 
merchants.  The  aecisions  are,  no  doubt,  somewhat  difficult 
to  reconcile  with  the  general  principle  that  one  who  ratifies 
a  contract  must  have  power  to  make  such  a  contract  himself 
at  the  time  of  ratification.  But  the  exception  to  that  rule 
having  been  long  established,  and  being,  in  my  opinion, 
justified  by  convenience^  I  see  no  reason  for  taking  so  violent 
a  step  as  reversing  that  law  now.  Then,  the  plaintiffs  hav- 
ing power  to  ratify,  it  is  clear  that  they  did  ratify.  But  the 
question  now  arises  whether  the  plaintiffs  are  entitled  to 
recover  anything  on  the  policy.  I  will  assume,  for  this  pur- 
pose, that  the  plaintiffs  have  received  £6,600  on  the  policies 
18  Eng.  Rep.  40 
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made  in  England,  leaving  £441  1^.  2d.j  for  which  the  plain- 
tiffs had  judgment  below.  The  defendants  now  say  that 
this  amount  of  £441  1^.  2d.  cannot  be  recovered  under  the 
policy  now  sued  on,  for  this  reason.  They  say  that  the 
plaintiffs  insured  th^  whole  freight,  and  that  a  part  of  that 
freight  was  Lorrain  &  Co.'s  advances,  which  were  covered 
by  the  policy  for  £512  13*.  Bd.  effected  by  Lorrain  &  Co.  to 

grotect  themselves,  and  the  amount  of  which  advances  has 
een  paid  already  upon  that  policy.  To  the  extent  of  those 
767]  advances  they  sav  that  the  *plaintiffs  cannot  recover, 
and  that  it  is  just  as  it  the  day  after  the  insurance  was 
effected  the  plaintiffs  had  assigned  away  that  part  af  the 
freight.  The  question,  therefore,  arises  what  the  advances 
consisted  of.  We  have  the  elements  of  which  the  sum  of 
£612  13*.  5d.  was  made  up.  They  are,  the  actual  advance, 
£165  11*.  4d.;  3  per  cent,  insurance  on  freight,  £178  4*.  7d, 
making  £343  16*.  lid.]  2^  per  cent,  commission  on  that 
sum,  £8  11*.  lid.;  the  address  commission,  £144  18*.,  and 
3  per  cent,  marine  insurance  on  total  advance,  £16  7*.  7d. 
Now,  as  there  was  a  ratification  of  the  insurance,  it  follows 
that  the  captain  had  authority  to  request  the  plaintiffs'  cor- 
respondents in  Java  to  insure  and  to  advance  money  for  that 
purpose.  And  the  terms  of  the  charter  provided  that  suffi- 
cient cash,  not  exceeding  £600,  was  to  be  advanced  against 
freight  if  required  at  ports  of  lading,  subject  to  insurance  and 
2J  per  cent,  commission.  It  follows  that  the  £178  4*.  7d. 
was  within  the  clause  an  advance  against  freight,  and  that 
the  charges  of  commission  on  insurance  were  also  authorized. 
The  only  sum  that  remains  is  the  address  commission. 
That  is  also  provided  for  by  the  charterparty,-  and  the  agent 
might  have  required  that  it  should  be  paid  in  mone^,  but 
the  captain  signed  an  account  in  which  that  commission  is 
treated  as  an  advance  against  freight  to  the  captain's  order. 
This  makes  it  advance  freight  within  the  terms  of  the  char- 
ter. But,  apart  from  the  agreement  with  the  captain,  the 
same  result  would  have  followed.  The  commission  is  due 
to  the  charterers,  who  will  have  to  pay  the  freight.  It  is 
not  a  mere  matter  of  set-off,  but  the  charterers  would  have 
a  right  of  retainer.  If  a  person  employed  to  sell  anything 
earns  his  commission  and  receives  tne  purchase-money,  he 
is  only  bound  to  pay  over  the  balance.  So,  quite  indepen- 
dently of  what  the  captain  did,  by  the  terms  of  the  charter 
the  commission  is  a  deduction  from  freight.  The  shipowner 
could  not  recover  it,  because,  by  his  direction,  it  was  paid 
out  of  the  freight  to  a  person  entitled  to  receive  it.  It  con- 
sequently follows  that  more  than  the  sum  of  £444  1*.  2d.^ 
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which  was  the  balance  remaining  of  the  £5,941 1^.  2d.,  after 
payment  of  £6,500  under  the  other  policies,  constitutes  ad- 
vances<»  which  were  included  under  the  policy  for  £512  13^. 
Bd.y  effected  by  Lorrain  &  Co.,  and  the  amount  of  which  has 
been  paid  under  that  policy.  And;  consequently,  there 
*can  be  nothing  due  to  tne  plaintiffs  upon  the  policy  [768 
now  sued  u]3on,  subject  to  the  last  point,  which  is  this. 
When  the  existence  of  this  policy  was  discovered,  the  Eng- 
lish underwriters  wished  to  obtain  the  right  of  suing  the 
North  China  Insurance  Company,  and  they  attempted  to 
put  themselves  in  the  position  of  purchasers  of  the  policy 
from  the  plaintiffs  to  the  extent  of  the  amount  to  which  each 
had  underwritten.  They  then  sue  in  the  plaintiffs'  name 
upon  the  policy.  No  question  of  contribution  can  be  raised ; 
they  could  have  no  riglit  of  contribution  till  they  had  paid 
the  shipowners  the  amounts  they  had  respectively  insured. 
But  the  argument  is  that  they  have  paid  nothing.  It  is 
clear  that  tnis  argument  puts  them  in  the  position,  not  of 
Binder  writers  entitled  to  contribution,  but  of  mere  purchasers 
of  the  policy  who  might  have  been  outside  strangers.  But 
it  is  quite  clear  that  that  cannot  be  the  real  effect  of  the 
transaction.  The  payments  made  were  not  really  purchase- 
money,  but  payment  of  the  amounts  insured  by  them,  and 
they  cannot  sue,  as  they  are  really  doing,  to  recover  the 
amounts  so  paid  from  the  defendants.  In  a  proper  form  of 
action  they  could  establish  their  right  to  contribution,  but 
they  cannot  enforce  it  in  this  action. 

Mellish,  L.  J.:  I  am  of  the  same  opinion.  I  agree  with 
the  judgment  of  the  Common  Pleas  Division,  so  far  as  it 
deals  with  the  matters  that  have  been  argued  before  us,  and 
I  shall  onlj^  address  my  observations  to  the  question  on 
which  we  differ  from  their  decision,  and  which  obes  not  ap- 

¥ear  to  be  noticed  in  the  judgment  of  the  court  below, 
he  whole  of  the  question  seems  to  depend  on  this.  What 
was  it  which  was  valued  at  £5,941  1*.  2d.  by  the  policy* 
Was  it  the  whole  of  the  freight,  or  the  freight  minus  the  ad- 
vances ?  The  insurance  was  no  doubt  made  for  the  benefit 
of  the  shipowner,  and  what  he  was  interested  in  was  the 
freight  minus  the  advances.  The  words  '*  estimated  amount 
of  freight"  will  bear  the  meaning  of  freight  minus  the  ad- 
vances, for  freight  advanced  is  strictly  speaking  not  freight 
at  all.  If  the  present  case  had  stopped  here,  I  should  have 
thought  the  freight  in  which  the  shipowners  was  interested 
was  what  was  estimated,  but  I  am  struck  by  the  fact  that 
the  sum  insured  greatly  exceeds  not  only  the  freight  minus 
the  advances,  but  the  amount  even  of  *the  entire    [769 
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freight.  The  court  is  entitled  to  inquire  what  was  estimated 
in  met.  Did  Lorrain  &  Co.  in  fact  estimate  the  amount  of 
freight  minus  advances,  or  without  deducting  the  advances  ? 
If  they  did  the  former,  then  as  it  is  not  alleged  there  was 
any  fraud,  the  plaintiffs  could  recover  the  balance  of  the 
estimated  amount  over  the  £5,500  already  received,  but  if  in 
making  this  estimate  the  full  freight  was  taken,  then  they 
cannot  recover. 

There  is,  in  my  opinion,  evidence  to  show  that  in  making 
the  estimate  they  commenced  by  taking  the  full  amount  of 
the  freight,  and  then  added  the  address  commission  to  it. 
There  is  no  rule  which  prevents  our  seeing  the  truth  in  this 
respect  now  and  deciding  accordingly.  The  result  is,  that 
the  full  amount  of  freight,  not  deducting  the  advances,  must 
be  taken  at  £5,941 1^.  2d.^  and  the  proper  rule  I  should  sup- 
pose to  apply  would  be  that  whatever  proportion  the  real 
amount  of  freight,  deducting  the  advances,  bore  to  the  real 
amount  of  freight  without  such  deduction,  such  proportion 
of  the  sum  of  £5,941 1^.  2d.  the  plaintiffs  would  be  entitled 
to  recover.  This,  no  doubt,  makes  it  material  to  determine 
the  amount  of  the  advances.  I  agree  that  they  include  all 
the  items  contained  in  the  sum  of  £512,  including  address 
commission.  The  only  thing  I  doubt  is,  whether  the  whole 
of  the  item  of  £178  4^.  Id.  can  be  treated  as  part  of  the  ad- 
vance. The  captain  no  doubt  settled  that  in  nis  account  as 
part  of  the  amount  he  received  in  advance,  but  it  was  so 
treated  on  the  assumption  that  he  would  have  to  pay  3  per 
cent,  but  it  would  appear  only  IJ  per  cent,  was  actually 
paid.  I  think  the  charterers  could  only  treat  as  an 
advance  the  sum  they  actually  did  advance.  But  even 
allowing  for  this,  the  advances  appear  to  be  such  as  to  leave 
no  balance  above  the  sum  of  £5,500  recoverable  under  this 
policy. 

Pollock,  B.:  I  am  of  the  same  opinion.  It  is  unfortu- 
nate that  the  main  point  upon  which  we  decide  should  not 
have  become  distinctly  apparent  in  the  court  below,  so  that 
it  comes  before  us  without  having  been  completely  sifted. 
It  is  clear,  I  think,  that  this  insurance  was  enected  for  the 
benefit  of  the  shipowners,  and  that  the  estimate  was  of  the 
gross  freight  without  deducting  advances.  The  evidence 
seems  conclusive  on  that  point,  because,  on  looking  to  figures, 
770]  the  amount  of  £5,941  1^.  2d.  is  found  to  be  *the 
amount,  nof  only  of  the  gross  freight,  but  of  the  gross  freight 
plus  the  address  commission. 

I  think  we  may  look  at  all  the  circumstances  to  see  what 
was  the  subject-matter  of  the  insurance,  and  I  think  that 
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they  sliow  that  such  subject-matter  was  the  full  gross  freight. 
Tlien  I  think,  on  considering  the  items  making  up  the  sum 
of  £612  13.?.  5d.j  which  Lorrain  &  Co.  insured  on  their  own 
account,  that  that  amount  consisted  of  advances  under  the 
charter,  and  to  that  extent  the  plaintiffs  had  no  insurable 
interest,  or  it  was  as  if  they  had  assigned  or  parted  with 
their  interest  to  some  one  else,  who  had  insured  such  inter- 
est in  a  separate  and  independent  policy. 

Whether  it  is  to  be  treated  as  an  insurance  by  persons  who 
have  no  interest,  or  for  an  amount  which  has  been  paid 
under  another  policy,  the  result  is  the  same,  and  the  plain- 
tiffs cannot  recover.  I  wish  to  add  a  few  words  only  with 
regard  to  the  Question  of  ratification.  This  question  has 
long  been  settled  by  the  courts  of  law  and  mercantile  usage. 
The  case  is  an  exception  to  the  general  rule  founded  upon 
principle.  The  analogy  of  the  ratification  of  a  sale  of  goods 
which  had  ceased  to  exist  at  the  time  of  ratification,  which 
was  presented  to  us  in  the  argument,  is  not  really  applica- 
ble. The  insurance,  by  the  very  nature  of  the  thing,  was 
of  goods  lost  or  not  lost.  As  a  question  of  mercantile 
convenience,  I  think  it  very  desirable  thdt  a  ratification  of 
an  insurance  under  such  circumstances  should  be  per- 
missible. 

JudgTnent  for  the  dtfendarUs. 

Solicitors  for  plaintiffs :  HollamSy  Son  <6  Coward. 
Solicitors  for  defendants  :   Walton^  Btcbb  &  Walton. 

Where  A.  contracts  with  B.  as  the  such  authority.     It  is  an  adoption  per 

assumed  principal  of  C,  if  C.  be  in-  «6  and  not  merely  presumptive  evidence 

formed  of  the  facts,  and  promises  to  of  original  authority:  Commercial  Bank 

comply  with  the  contract  made  by  A.  «.  Warren,  15  N.  Y. ,  577 ;  Peterson  «. 

as  such  agent,  those  facts  alone  are  Mayor,  17  N.  Y. ,  449,  45d-4 ;  Moss  v. 

sufficient  to  justify  a  jury  in  finding  that  Rossie,  etc.,  5  Hill,  137;  Lawrence  v. 

A.  had  original  authority  to  make  the  Taylor,  5  HiH,  107 ;  Lowenstein  «.  Mc- 
contract  when  he  did  so :  Commercial  Intosh,  87  Barb.,  251 ;  Farmers,  etc., «. 
Bank  v.  Warren,  15  N.  Y.,  577,  580-1 ;  Walworth,  1  N.  Y.,  438  ;  Kent  v.  Hud- 
Johnson  v.  Jones,  4  Barb.,  869,  872.  son,  etc.,  22  Barb.,  278;  Grant  v.  Beard, 

To  ratify  an  unauthorized  act  per-  50  N.  H.,  129;   Broom's  Legal  Max., 

formed  by  an  agent,  it  is  sufficient  if  Omnis  rtUihabitio  retrotrahUtir  et  man- 

the  principal,  with  knowledge  of  what  dtUo  priori  CBquiparcUur  :  7th  Am.  ed., 

has  been  done  by  the  agent,  eaiuents  to  867. 

be  bound  by  it  and  unequivocally  man-  After  the  lapse  of  a  considerable 

ifeets  such  irUeTU  to  the  other  party :  time,  circumstances  may  raise  a  pre- 

Eeeler  «.   Salisbury,  38  N.  Y.,   648,  sumption  that  an  agent  has  informed 

652-8  ;    Lowenstein   v,  Mcintosh,   87  his  principal  of  what  he  had  done,  and 

Barb.,  2«>1.  that  the  principal  has  waived  any  ob- 

Butif  A.  have  no  authority  originally  jection  to  the  transaction  on  account 

to  make  a  contract  as  agent  of  B.,  if  of  the  agent  having  exceeded  his  au- 

B.  on  learning  the  facts  ratify  the  con-  thority  :  Sage  v.  Sherman,  2  N.  Y., 
tract,  be  is  iMund  by  such  ratification  417  ;  Curtis  v.  Leavitt,  15  N.  Y.,  47-8  ; 
in  the  same  manner  as  if  A.  possessed  Sanland  v.  Qreen,  40  Wise.,  481 ;  Nor- 
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ris  «.  Cook,  1  Curtis's  C.  C,  464  ;  Kel-  active  vigilance,  and  if  he  acts  prompt- 

Bey  V.  National  Bank,  69  Penn.  St.,  426;  iy  after  actual  discovery  of  the  fraud, 

Union,  etc.,  v.  Kockj  Mountain,  etc.,  2  he  has  a  perfect  right  to  rescind.     It 

Colorado,  665,  571  ;  1  Sto.  Eq.  Jur.,  seems  that,  as  a  general  rule,  a  delay 

§408  ;    Harden  «.  Dimmick,  81  How.  to  rescind,  after  discovery  of  the  fraud, 

Fr.,196;  Weiss  9.  Morgan,  51  Miss.  21.  does  not  operate  as  a  waiver  of  the 

So  after  a  reasonable  time  has  elaps-  right,  or  as  a  confirmation  of  the  fraud- 

ed:  Meehan  v.  Foster,  52  N.  Y.,  277 ;  ulent  contract :  Baker  v.  Lever,  67  N. 

Norris  «.  Cook,  1  Curtis,  464  Y.,  804. 

And  even  a  failure  to  dissent  within  In  case  of  an  unauthorized  act  per- 

a  reasonable  time  is  sufficient  or  assent,  formed  by  one  claiming  to  act  as  agent, 

and   ratification    will    be   presumed  :  if  there  was  no  relation  of  agency  in 

Johnson  v,  Jones,  4  Barb.,  869,  874-5  ,*  fact,  the  mere  acquiescence  or  silence 

Brigham  «.  Peters,  1  Gny,  189,  147 ;  of  the  supposed  principal,  is  at  least 

Caimes   «.   Bleecker,   12  Johns.,  800;  slighter  evidence,  or  raises  a  slighter 

Greenfield  Bank  v.  Crafts,  4  Allen,  447,  presumption,  of  a  ratification,  than  it 

454-5  ;  Burwlck  v.  Dusenberry,  2  HU-  would  in  case  of  an  actual  a^ent  who 

ton,  107,  82  How.  Prac.,  848;  Union,  had- exceeded  his  powers:  Ladd  «.  HU- 

etc.,  V.  Rocky  Mountain,  etc.,  2  Colo-  debrant,  27  Wise.,  185. 

rado,  565.  Acquiescence  by  a  principal  in  the 

Where  the  principal  on  being  in-  wrongful  acts  of  his  agent,  to  amount  to 

formed  of  what  has  been  done  accepts  a  ratification,  must  have  been  continued 

a  part  of  the  fruits  of  the  arragement,  for  some  length  of  time,  and  the  princi- 

without  objection,  and  does  not  repu-  pal  jnust  have  been  cognizant  of  his 

diate  the  transaction,  he  may  be  held  by  *  rights:  Brass  v.  Worth,  40  Barb.,  6^. 

such  subsequent  acts  and  acquiescence  See  also  Ladd  v.  Hildebrant,  27  Wise 

to  have  ratified  the  acts  of  the  agent.  185. 

In  such  a  case,  if  the  principal  does  not  Though  ratification  may,  it  seems, 

intend  to  abide  by  the  acts  of  his  agent,  be  found  from  acquiescence  *.  Hoyt  «. 

he  should  dissent  and  give  notice  with-  Thompson,  19  N.  Y.,  208  ;  Berwick  v, 

in  a  reasonable  time,     if  he  fails  to  do  Dusenberry,  2  Hilton,  107,  82  How, 

BO,  an  assent  to,  or  ratification  of,  the  Pr.,  848. 

acts  of  the  agent  will  be  presumed  :  Where  the  act  done  for  another  is 

Bridenbecker  «.  Lowell,  82  Barb.,  9;  apparently  for  his  benefit,  slight  evi- 

Curtis  V,  Leavitt,  15  New  York,  47-8 ;  dence  should  serve  to  establish  a  ratifi- 

Caimes  v.  Bleecker,   12  Johns.,  800 ;  cation  :    Berwick    v.    Dusenberry,    83 

Varina  v,  Barclay,  8  Cow.,  281;  Love-  How.,  848,  2  Hilton,  107. 

land  V.  Green,  40  Wise. ,  481 ;  Eelsey  A  subsequent  ratification  by  a  prin- 

V,  National,  etc.,  69  Penn.  St.  R,  ^6;  cipal  of  the  unauthorized  act  of  a.per- 

Union,  etc.,  v.  Rocky  Mountain,  etc.,  son  professing  to  act  as  his  agent,  in 

2  Colorado,  571 ;   Richmond,  etc.,  i>,  order  to  be  valid  must  be  made  with  a 

Stark,  4  Mason,  296.  full  knowledge  of  the  material  facta 

See,  however,  Hanks  v.  Drake,  49  affecting  his  riehts :  Seymour  v.  Wyck- 

Barb.,  186;  Clarke  «.  Meigs,  10  Bosw.,  off,  10  N.  Y.,  218 ;  Nixon  v.  Palmer,  8 

888.                                         ^  N.  Y.,  898 ;  Smith  v.  Tracy,  86  N.  Y., 

.  iftfraknowledgeof  a  transaction  after  79,*88  ;  Baldwin  «.  Burrows,  47  N.  Y., 

it  has  taken  place,  and  nothing  more,  is  212-216  ;  Cobb  o.  Dows,  9  Barb. ,  237, 

no  sufficient  proof  of  ratification:  El-  10    N.  Y.,  885,  841;    Hays  «.  Stone, 

liot  «.   Dudley,  19  Barb.,  826;  Moore  7  Hill,   128,   8   Den.,   575;    Brass  v, 

<j.  Westervelt,  2  Duer,  59;   Clarke  «.  Worth,  40  Barb.,  648;  Merserole  «. 

Acosta,  9  Bosw.,  158,  162.  Archer,  8  Bosw.,  876  ;   Dabney  v.  Ste- 

See  Ladd  v.  Hildebrant,  27  Wise.,  vens,  10  Abb.,  N.S.,  89,  2  Sweeney, 

185.  415 ;   Owings  v.  Hull,  9  Peters,  607  ; 

Where  a  vendee  has  been  induced  to  .  Kelly  v.  Brown,  5  Gray,  108  ;  Gillie:  v. 

purchase  property  by  means  of  fraud  Maas,  28  N.  Y.,  191 ;   I^add  «.  Hilde- 

on  the  part  of  the  vendor,  mere  want  brant,  27  Wise.,  185  ;  Weiss  v.  Bald- 

of  diligence  in  discovering  the  fraud  win,  52  Miss.,  268. 

does  not  deprive  the  vendee  of    his  The  rule  requiring  full   knowledffe 

right  to  rescind  because  thereof  ;  he  by  the  principal  before  he  will  be  held 

owes  the  fraudulent  vendor  no  duty  of  to  have  ratified  the  acts  of  an  assumed 
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agent  does  not  require  knowledf^e  of  that  B.  was  liable :  Bearoe  «.  Bowker, 

his  rights,  bat  that  be  shall  have  fall  115  Mass.,  129. 

koowled^  of   the  facts  and  drcum-  Thoagh  the  statate  requires  a  con- 

sttinees  of  the  transaction  :  Hanks  «.  tract  for  the  sale  of  lands  to  be  in 

Drake,  49  Barb.,  202.                      •  writing,  subscribed  by  the  party  or  his 

The  adoption  of  one  part  of  a  trans-  agent  lawfully  authorized,  it   is  not 

action  done  under  an  assumed  agency,  necessary  that  the  agent  should  have 

enures  as  an  adoption  of  the  whole  :  written  authority :    Newton  «.  Bron- 

Corning    v.    Southland.   8    Hill,  552  ;  son,  13  N.  T.,  587. 

Moss  V,  Bossie,  etc.,  5  Hill,  137  ;  Farm-  Though  an  authority  to  convey  lands 

ers,  etc.,  «.  Walworth,  1  N.  T.,  438 ;  is  required  by  the  statate  of  frauds  to 

Crans  «.  Hunter,  28  N.  T.,  889  ;  Hanks  be  in  writing,  it  is  otherwise  of  an  aa- 

V.  Drake,  49  Barb.,  202 ;  Grant  v.  Beard,  thority  to  make  a  contract  to  convey  : 

50  N.  H.,  129.  Lawrence  «.  Taylor,  5  Hill,  107 ;  Wor- 

Where  the  plaintiff,  having  an  ac-  rail  «.  Mann,  5  N.  Y.,  229;  Henry  «. 

count  against  the  defendant,  which  was  Boot,  88  N.  Y.,  550. 

disputed  by  the  latter  to  the  knowledge  And  where  a  party,  without  aathor- 

of  the  plaintiff,  entrusted  a  receipt  m  ity,  executes  a  contract  for  the  sale  of 

fall  to  an  agent,  who  delivered  the  re-  lands  in  the  name  of  the  owner,  a  rati- 

ceipt  to  the  defendant,  on  being  paid  fication  by  the  latter,  although  by  parol, 

a  part  of  the  amount  claimed,  which  makes  the  contract  valid  within  the 

money  the  plaintiff  received  from  the  statute  :  Newton  v.  Bronson,  18  N.  Y., 

agent,  and  then  sued  the  defendant  to  587  ;  McMillan  «.  Bentley,  16  Grant's 

recover  the  balance:    Held,  that  the  (U.  C.)  Chy.,  887. 

plaintiff,  by  receiving  the  money,  rati-  But  in  a  case  where  the  principal 

ned  the  act  of  his  agent  in  delivering  could   not  delegate   authority  to  the 

the  receipt :  Palmerton  v.  Huxford,  1  agent  to  make  the  contract,  the  ratifi- 

Den.,  166.  cation  must  be  in  writing  subscribed 

A  guardian,  in  purchasing  land  for  by  the  principal,  and  in  such  form  as 

herself,  used  in  payment  a  note  given  to  render  the  contract  valid  within  the 

her  as  guardian  on  the  sale  of  her  statute  as  one  originally  made  by  him : 

ward's  land.     The  ward,  upon  coming  Newton  «.  Bronson,  13  N.  Y.,  587. 

of  age,  ratified  and  confirmed  in  writ-  Though  an  executor  or  other  trustee 

ing  uie  purchase  as  an  investment  of  authorized  to  sell,  in  his  discretion,  real 

his  estate,  and  released  all  right  of  ac-  estate  not  authorized,  cannot  authorize 

tion  against  certain  sureties,  named,  on  an  agent  to  contract  for  its  sale,  be- 

the  bond  of  the  guardian,  but  expressly  cause  it  is  a  personal  trust  which  can- 

excepted  others.    Held,  that  by  such  not  be  delegated ;  yet  where  such  a 

ratification  and  release,  a  surety  so  ex-  contract  has  been  executed  by  an  agent, 

cepted  therefrom  was  also  released :  the  principal  may  render  it  valid  by 

Tyner  9.  Hamilton,  51  Ind.,  259.  ratifying  it  with  full  knowledge  of  the 

If  a  principal  ratifies  the  purchase  facts.     In  ratifying  it  he  exercises  the 

by  his  agent  of  a  chattel  which  the  personal  qualities  essential  to  the  due 

vendor  haid  no  right  to  sell,  he  is  guilty  execution   of   the   trust:    Newton   v. 

of  a  conversion,  although  at  the  time  Bronson,  18  N.  Y.,  587. 

of  the  ratification  he  had  no  knowledge  An  account  having  been  placed  in 

that  the  sale  was  unlawful :  Hilbery  v.  the  hands  of  an  attorney  by  the  cred- 

Hatton,  2  Hurl.  &  Colt.,  822.  itor  for  collection,   and  the  attorney 

A.  agreed  to  furnish  B.  with  lumber,  having  presented  it  to  the  debtor  for 

and  without  any  authority  from  B.  or-  payment,  the  debtor  afterwards  paid  a 

dered  the  lumber  of  C,  representing  part  of  the  claim  to  another  person 

himself   as    B.'s  agent.     C.   sent  the  who  occupied  the  same  office  with  said 

lumber  to  B.  with  a  bill,  in  which  C.  attorney,  and  who  gave  a  receipt  for 

was  named  as  seller  and  B.  as  buyer,  the  money  so  paid,  signed  by  him  as 

B.  retained  the  lumber  and  did  not  for  said  attorney,  but  who  had  no  bnsi- 

notify   C.  he    was   buying   the    lum-  ness  connection  with  said  attorney,  and 

her  of  A. :    Held,  in  an  action  by  C.  had  no  authority  from  him  or  from  said 

against  B.  for  the  price  of  the  lumber,  creditor  to  receive  said  payment,  which 

with  a  count  in  tort  for  the  conversion,  act  was  not  ratified  by  said  creditor  but 


320  COMMON  PLEAS  DIVISION.  [Vol.  I. 

1876  Williams  ▼.  North  China  Insurance  Co. 

was  ratified  by  the  said  attorney,  who  fendant  by  his  answer,  pats  'n  issue 

never  received  the  money  so  paid,  and  the  existence  of  a  regular,  valid  and 

who  afterwards  repudiated  said  act  on  legal  judgment,  any  evidence  tending 

learning  that  his  client  had  never  re-  to  show  the  judgment  illegal  or  void  is 

ceived  the  money  so  paid  :    Held,  in  an  competent.     Hence  a  certified  copy  of 

action  on  said  account,  that  the  cred-  the    judgmeni    record,   showing    that 

itor  was  not  bound  by  said  payment :  since  the  joining  of  the  issue  the  judg- 

O'Connor  v,  Arnold,  «5i  Ind.,  208.  ment  has  been  vacated  is  admissible: 

A    ratification    relates  back  to    the  Kinsey  «.  Ford,  88  Barb.,  195 ;  Ward 

time  of  the  original  obligation  :   Law-  Syme,  8  N.  Y.  Leg.  Obs.,  05  ;   Bro>vn 

rence  v,  Taylor,  5  Hill,  107 ;  Moss  «.  «.  Uichardson,  7  lS>b.,  57  ;  Ormsbee  v. 

Hossie,  etc.,  5  HUl,  137.  Brown,  50  Barb.,  436. 

But  as  to  qualifications  of  the  rule.        So  if  a  plaintiff  has  a  cause  of  action 

see  Qilbert  «.  Sharp,  2  Lansing,  412  ;  and  a  right  to  a  judgment  when  his 

Taylor  v.  Ainslie,  19  U.  C.  Q.  B.,  85  ;  suit  is  commenced,  he  is  entitled  to 

Bird  V.  Brown,  4  Exch.,  786.  such  judgment  though  he  lose  his  title 

Though    a    ratification    after    suit  by  some  occurrence  subsequent  to  action 

brought  upon  an  instrument  will  not  brought ;    he  is  entitled  to  judgment 

relate  back  to  sustain  an  action  not  au-  and  costs :  Wilkes  «.  Lion,  2  Cow. ,  833  ; 

thorized  when  it  was  commenced  ;  for  Laflin  «.  Griffiths,  85  Barb.,  68  ;  Russell 

the  plaintiff  must  have  a  right  of  ac-  v.  Butterfield,  21  Wend.,  800 ;  Cobum 

tion  at  the  time  of  the  commencement  v.   Palmer,  8  Cush.,  124 ;    Lawton   v. 

of    his   action:    Gilbert    v.    Sharp,  2  Fitchburg,  etc.,  8  Cush. ,  230 ;  Hobin- 

Lans.,   414;    McCuUock   «.   Colby,    4  son «.  Campbell,  8  Wheat.,  212  ;  Lessee, 

Bosw.,  603,  5  Bosw.,  477  ;  Wattson  v.  etc.,  v.  Galloway.  Peters'  C.*C.  Rep., 

Thibou,  17  Abb.  Pr.,  184;  WUliamsv.  299;  Moyer  «.  Scott,  80  Mich.,  345, 

Hernon,  16  Abb.,  173 ;  Moyer  «.  Scott,  848  ;  McLean  «.  Bovee,  85  Wise.,  27  ; 

30  Mich.,  348.  Tobin  «.  Cleary,  Irish  Law  Rep.,  7  C. 

Though  such  objection  is  waived  by  L.,  17,   affirmed  8   id.,   866;   Moak's 

not  being  insisted  upon  at  the  trial :  note  to  Cfarke's  Chan.,  502.  ed.  1869  ; 

Ashley  v.  Marshall,  29  N.  Y.,  494.  Adams'  £q.  (8d  Am.  ed.),  420 ;  2  Pars. 

So  an  agent  sued  personally  upon  a  on  Cont.  (1st  ed.),  294-^  ;  Broom's  Leg. 

contract  he  executed  without  authority,  Maxims,  Actus  euria  neminem  gravO' 

on  the  ground  that  by  so  doing  he  bU ;  Wharton's  Leg.  Max.,  id. 

bound  himself  personally,  cannot  de-        The  doctrine  of  ratification  applies  to 

fend  by  showing  a  subsequent  ratifica-  corporations  as  well  as  to  individuals  : 

tion    by   his    principal :    Roesiter    «.  Hecker  «.  Mayor.  28  How.  Pr.,  211, 

Rossiter,   8  Wend.,   494;    Palmer  «.  18  Abb.  Pr..  369;  Hoyt  «.  Thompson, 

Stephens,  1  Den.,  472.  19  N.  Y.,  208 ;  Allen  «.  Cerro  Gordo 

See  Gilbert  «.  Sharp,  2  Lans.,  412  ;  Co.,  84  Iowa,  54;  Lyman  «.  Norwich, 

Hegeman  v.  Johnson,  35  Barb.,  204-5  ;  28  Verm.,  560  ;  Merchants  «.  Central, 

White  «.  Madison,  26  N.  Y.,  117.  1  Geo.,  418. 

If,  after  issue  joined,  matters  const!-        Where  the  dealings  are  within  the 
luting  a  defence  arise,  they  can  only  be    powers  of  the  corporation  :   Curtis  «. 

taken  advantage  of  by  supplemental  Leavitt,  15  N.  Y.,  47-8. 
answer :  Williams  v.  Hernon,  16  Abb.        But  see  Fisk  v.  City,  26  Wise.,  28. 
Pr.,  173;    Short  v.  Hooker,  40  How.        Otherwise  when  expressly  forbidden : 

Pr.,  420;    Hendricks    v.    Decker,   35  Cowen  v.  Village,  48  Barb.,  49. 
Barb.,  298;   Brown  «.    Richardson,  7        See  Bradley  o.  Ballard.  55  Ills.,  413. 
Rob.,  57  ;  Browne  v.  Higden,  West's        As  to  what  is  a  ratification  :  17  Eng. 

Chy.,  21 ;  Clarke  v.  Clarke,  7  Rob.,  276.  Rep.,  129  note  ;   Dodge  «.  Lambert.  2 

Or  perhaps  by  original  answer  if  the  Bosw.,  570;   Berwick  «.  Dusenberry, 

time  to  answer  has  not  expired  :  Car-  82  How.,  348  ;  National  Bank  v.  Fassett, 

penter  v.  Bell,  19  Abb.  Pr.,  258 ;  Short  42  Verm.,  432  ;    Allen  «.  Cerro  Gordo 

V.  Hooker,  40  How.,  420  ;  Ormsbee  v.  Co.,  34  Iowa,  54 ;  Bass  «.  Chicago,  etc., 

Brown,  50  Barb.,  436 ;  Brown  «.  Rich-  89  Wise.,  636 ;  Bass  «.  Chicago,  etc., 

ardson,  7  Rob.,  57.  42  Wise.,  654;   Sartwell  «.  Frost,  128 

Though  it  has  been  held  that  where,  Mass.,  184. 
in  an  action  upon  a  judgment,  the  de-        What  is  not :  12  Eng.  Rep.,  877  note ; 
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17  Eng.  R.»  129  note ;  Nixon  v.  Palmer 
8  N.  Y..  398 ;   Smith  v.  Tracy,  86  N 
Y.,  79 ;  Owings  v.  Hull.  9  Peters,  607 
Manger  «.  Hess,  28  Barb.,  76;  Man 
ning   «.   Monaghan,    10    Bosw.,   231 
Deming   «.    Bailey,    10    Bosw.,    258 
Mawson  v.  Bland,  10  Ezch.,  206  ;  Hub 
bard  «.   German,  etc.,   84  Iowa,  81 
EilkeUy    «.   Martin,   84   Wise.,   525 
Cuyler    v.    Merri6eld,    6    Han,    659 


the  fruits  of  it,  he  thereby  adopts  the 
fraadulent  acts  of  the  agent. 

But  the  mere  receipt  oy  the  owner, 
of  the  proceeds  of  his  own  property,  is 
not  a  ratification  of  a  collateral  con- 
tract, made  without  his  authority,  and 
tQ  which  he  never  knowingly  assented  : 
Smith  «.  Tracy,  86  N.  Y.,  79;  Owings 
e.  Hull,  9  Peters,  607 ;  Gondit  v.  Bald- 
win, 21  X.  Y.,  225 ;  National,  etc.,  «; 


Prince  «.  Lewis,  81  U.  0.  Q.  B.,  244,  Mineh,  58  N.   Y.,   144.  5  Thomp.  & 

21  V.  C.  Com.  PL,  63.  Cooke,  545,  5  Ins.  L.  J.,  893  ;  14  Eng. 

An  assumed  agent  is  not  responsible  Rep.,  776  note ;  Baldwin  o.  Barrows,  47 

to    the    principal    for   his  acts,  even  N.  Y.,  199. 

though  they  turn  out  to  be  injurious,  How  far  principal  liable  for  fraud  of 

provided  the  principal  has  once,  with  agent :  Crans  v.  Hunter,  28  N.  Y.,  889  ; 

knowledge  of  the  facts,  adopted  them :  Presly  «.  Parker,  56  N.  H.,  4Q9;  Latham 

Coming  t>.  Southland,  8  Hill,  552.  «.  Crosby,  10  Grant's  (U.C.)  Chy.,  808 ; 

A  contract  for  the  sale  of  lands,  made  Mechan  «.  Forrester,  52  N.  Y.,  277. 

and  signed  by  an  authorised  agent,  but  Where  the  agent  does  not  assume  to* 

not  referring  to  the  principal,  or  signed  act  for  another,  but  as  to  a  part  of  the 

in  the  latter's  name,  does  not  bind  the  transaction  acts  for  himself  and  for  his 

principal ;  and  in, action  against  the  own  benefit  as  to  a  collateral  matter,  a 

latter  to  enforce  specific  performance,  subsequent  ratification  does  not   bind 

proof  of  the  signer's  agency  is  inad-  the  principal  as  to  that  portion  of  the 

missible.  transaction  :   Condit  v.  Baldwin,  21  N. 

So  held,  where  a  husband  having  an-  Y.,  225  ;  Baldwin  «.  Burrows,  47  N. 

thority  to  sell,  made  a  contract  under  seal  Y. ,  212-216  ;  Fellows  v.  Commissioners, 

for  the  sale  of  his  wife's  lands,  in  his  own  etc .  86  Barb. ,  655. 

name,  without  disclosing  his  agency.  When  A.  gives  his  note  for  part  of 

Nor  is  the  receipt  of  a  portion  of  the  B.'s  debt  in  satisfaction,  B.  cannot  avoid 

purchase-money  by  the  principal,  and  the  compromise  on  the  ground  that  the 

his  subsequent  parol   promise  to    be  compromise  was  to  be  invalid  unless 

bound  by  the  contract,  a  ratification  all    B.'s   creditors    assented    without 

thereof  by  him.  restoring  to  A.  the  note  or  what  was 

To  render  a  contract  for  sale  of  land,  paid  on  it. 

rigned  by  an  agent  in  his  own  name,  So  when  a  third  person  gave  his  note, 

binding  on  the  principal,  his  agency  -  without  the  knowledge  of  the  debtor, 

and  the  principal  must  appear  from  the  to  a  creditor  for  part  of  the  excess  be- 

instrument  ^gaed :  Squier  v.  Norris,  1  yond  the  amount  compromised  for,  a 

Lansing,  282 ;   Galusha  v.  Hitchcock,  payment  of  such  note  by  the  debtor 

29  Barb.,  198 ;   Babbett  v.  Young,  51  after  the  execution  of  the  compromise 

N.  Y.,  238 ;   16  Eng.  R.,  452  ;  note  to  agreement,  although  with  knowled^ 

Weidner  «.  Hoggett,  anUt  p  175.  of  its  character,  is  not  such  a  ratifica- 

The  receipt  of  the  proc^ds  by  the  tion  of  the  fraud  as  to  avoid  the  corn- 
owner  of  the  stock,  in  ignorance  of  an  promise:  Baboock  «.  Dill,  48  Barb., 
unauthorised  warranty  by  the  agent,  is  577. 

not  a  ratification  of  the  unauthorized  Where  one 'subscribes  for  stock  on 

enffSffement.  condition  that  certain  other  shares  shall 

When  a  party  claims,  receives  and  be  subscribed  within  90  days,  which 

retains  the  property  of  another,  know-  fact  was  to  be  certified  by  certain  offi- 

ing  that  it  was  obtained  by  an  unau-  cers  of  the  company,  a  subsequent  pay- 

thorized  use  of  his  name,  it  is  a  ratifi-  meot  upon  the  stock,  on  production  of 

cation  of  the  assumed  agency,  which  the  requisite  certificate,  does  not  pre- 

evinces  his  assent  to  the  original  con-  vent  such  subscriber  from  showing  the 

tract.    So,  too,  when  an  agent,  acting  certificate  was  false  and  fraudulent  to 

within  the  scope  of  his  actual  au/Aori^^,  the  knowledge  of  the  officers  making 

perpetrates  a  fraud  for  the  benefit  of  it:  Morris,  etc.,  v.  Nathan,  2  Hall.  239. 

his  principal,  and  the  latter  receives  A  general  assignment  by  a  debtor 

18  Eng.  Rep.  41 
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providing  for  the  payment  of  a  ficti-  an  act  as  agent  of  B.,  he  maj,  before 

tioiis  debt,  renders  it  invalid.  ratification   by  B. ,  consent  to  rescind 

Where  a  wife  thus  provided  for  in  such  action :  Walter  v.  James,  L.  R., 
an  assignment  made  by  her  husband,  6  Exch.,-  124;  Stilwell  v.  Staples,  10 
delivered  a  release  of  her  dower  in  his  N.  Y.  Rep.,  401. 
real  estate,  upon  condition  that  if  the  A  contract  for  the  sale  of  real  estate, 
assignment  snould  be  held  valid  she  executed  by  a  person  who  had  been 
should  receive  the  amount  directed  to  upon  inquisition  found  to  be  a  lunatic, 
be  paid  to  her  by  the  assignment,  and  and  of  whose  person  and  estate  a  com- 
if  held  invalid  that  she  should  have  mittee  had  been  duly  appointed,  is  ab- 
ber  dower  out  of  thd  proceeds,  and  the  solutely  void  ;  and  no  action  can  be 
plaintiff,  a  creditor,  assented  to  thes^  maintained  thereon  by  the  committee, 
terms,  and  to  a  sale  of  the  property  in  The  committee  cannot  by  any  act  of 
accordance  therewith  :  Held,  that  this  his,  in  ratifying  or  adopting  it,  without 
did  not  amount  to  a  ratification  of  the  the  authority  and  direction  of  the 
assignment  by  him,  or  estop  him  from  court,  make  such  a  contract  good  : 
attacking  it  as  fraudulent  and  void,  Fitzhufh  «.  Wilcox,  12  Barb.,  235. 
and  having  the  same  set  aside  :  Ameri-  The  legislature  has  no  power  to  con- 
can,  etc.,  V.  Webb,  86  Barb.,  291.  firm  proceedings  in  insc^vency,  com- 

Where  A.  by  letter  offered  B.  one-,  menced  by  petition  of  creditors,  and 
half  of  all  he  sold  A.'s  farm  for  be-  had  before  a  person  claiming  to  act  as 
yond  $20,000,  part  to  be  paid  down  and  jud^e  of  insolvency,  but  with  no  title 
balances  in  froip  one  to  three  years ;  B.  to  the  office,  which  have  been  adjudged 
sold  it  for  $89,500,  the  purchaser  to  invalid  by  the  decr^  of  a  competent 
pay  part  by  conveyance  of  a  house  and  court :  Denny  v,  Mattoon,  2  Allen,  361. 
lot  and  the  residue  in  instalments  at  When  lefislature  may  confirm  in- 
ttoo,  three  And  four  years.  Upon  the  valid  proceedings:  People «.  Cherritree, 
contract  being  delivered  to  A.  he  ex-  5  Weekl.  Dig.,  65,  N.  Y.  Court  Ap- 
pressed  entire  approval  of  it,  promising  peals  ;  Knapp  v.  Grant,  27  Wise.,  147  ; 
to  pay  B.  by  conveying  to  him  one-half  Fisk  v.  Kenosha,  26  Wise.,  28 ;  Matter 
the  house  and  lot.  After  the  purchaser  of  San  Francisco,  42  Cal. ,  513  ;  Hooker 
bad  executed  the  contract,  however,  A.  «.  Johnston,  49  Cal.,  8  ;  Matter  of  Mar- 
refused  to  pay  B.  in  any  form,  where-  ket  Street,  49  Cal. ,  546 ;  Stockdale  «. 
upon  he  sued  A.,  claiming  to  recover  Ins.  Co's,  20  Wall.,  828 ;  Iowa,  etc.,  v. 
one-half  the  excess  of  the  purehase-  Soper,  89  Iowa,  112;  City,  etc., «.  Nor- 
money  beyond  the  $20,000  :  Held,  that  ton,  13  Kans.,  569  ;  McGill  «.  Peter- 
as  the  sale  negotiated  by  A.  varied  from  borough,  12  IT.  C.  Q.  B.,  44;  N.  Y., 
the  terms  prescribed  by  the  letter,  he  etc.,  «.  Van  Horn,  57  N.  Y.,  473;  Peo- 
could  not  recover  without  showing  a  pie  9.  Detroit,  29  Mich.,  848;  Hawkins 
new  promise  or  agreement  to  pay  the  «.  Com.,  76  Penn.  St.  R.,  16 ;  Grove  «. 
sum  claimed  ;  and  this  notwithstanding  Todd,  41  Md.,  688  ;  Logan  v.  Williams, 
A.  subsequently  adopted  and  ratified  the  76  Ills.,  175;  Weed  «.  Donovan,  114 
sale :  the  court  however  holding  that  Mass. ,  181 ;  Hassan  «.  Rochester,  0 
if  B.  had  sued  upon  a  quantum  meruil  Lans.,  185  ;  Beloit  «.  Morgan,  7  Wall., 
he  might  have  recovered  what  his  ser-  619.  and  numerous  cases  cited  ;  St.  Jo- 
vices  were  reasonably  worth :  Gregory  seph  v.  Rogers,  16  Wall.,  645,  and 
V.  Mack,  8  Hill,  880.                    *  cases  cited ;  Thompson  o.  Lee  Co.,  8 

Where  a  principal  has  once  disaf-  Wall.,  d27;  Matter  of  Protestant,  etc, 

firmed  an  unauthorized  act  by  an  agent  46  N.  Y.,  178;   Matter  of  Meyer,  50 

he  cannot  subsequently  aiflrm  it :  Tay-  N.  Y.,  504 ;  Williams  «.  Duanesburgh, 

lor  «.  Ainslie,  19  Upper  Can.  C.  PI.,  78.  66  N.  Y.,  129,  137,  and  cases  cited  ; 

If  A.  without  authority  from  B.  do  State  «.  Passaic,  88  N.  J.  Law,  57. 
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[1  Common  Pleas  Division,  771.] 
June  27,  1876. 

*The  General  Share  Trust  Company  v.   [771 

Chapman. 

SolieiUn'B  lien  for  Costs, 

The  defendant,  a  solicitor,  was  employed  by  one  H.  (who  was  a  director  and  pro- 
moter of  a  limited  company  then  in  liquidation),  with  the  privity  of  three  other 
persons,  the  holders  as  nominees  of  H.  of  certain  shares  in  the  company,  to  take  pro- 
ceedings in  connection  with  the  winding  ap  of  the  company.  H.  deposited  with  the 
defendant  the  certiticates  of  the  shares  for  the  purpose'  of  enabling  him  to  carry  out 
his  instructions,  and  the  defendant  received  from  tne  liquidator  of  the  company  cer- 
tain checks  in  respect  of  the  shares  standing  in  the  names  of  those  persons.  In  the 
meantime  H.  transferred  to  the  plaintiffs  his  interest  in  the  shares,  with  notice  of  the 
lien  and  charge  of  the  defendant  thereon  for  his  costs,  and  th^  defendant,  acting  upon 
the  retainer  of  the  plaintiffs,  continued  the*  proceedings,  and  ultimately  receivra  from 
the  liquidator  four  several  checks  payable  to  H.  and  the  other  three  persons  respect- 
ively.   In  an  action  to  recover  these  checks: 

aM,  that  the  defendant  was  entitled,  as  against  the  plaintl£b,  to  a  lien  upon  them 
for  his  costs  of  all  the  proceedings  against  the  company  in  respect  of  the  shares. 

Statement  of  claim.  1.  The  defendant  is  a  solicitor  car- 
rying on  business  in  London. 

2.  The  plaintiJQfs,  in  November,  1876,  employed  the  de- 
fendant to  obtain  paynfleut  from  ttie  li(jaidator  of  the  West 
Cumberland  Union  Colliery  Co.,  Limited,  of  four  sums  of 
money  which  the  plaintiffs  had  purchased  of  Mrs.  A.  B. 
Charles,  Miss  P.  M'NicoU,  Miss  L.  M'NicoU,  and  Mr.  T. 
O'Hajgan. 

8.  The  defendant  applied  to  the  liquidator  for  payment 
of  the  said  moneys,  and,  after  some  correspondence,  the 
liquidator  handed  to  the  defendant  in  payment  of  the  said 
moneys,  four  checks,  one  for  £163  3^.,  payable  to  the  order 
of  Mrs.  A;  B.  Charles,  one  payable  to  the  order  of  P. 
M*Nicoll  for  £61 1*.  6d.,  one  payable  to  the  order  of  L. 
M^NicoU  for  £61 1^.  Qd.y  and  one  payable  to  the  order  of 
T.  O^Hagan  for  £61  Is.  Qd.j  being  the  several  amounts  which 
the  plaintiffs  had  purchased  from  the  said  parties,  and  of 
which  the  plaintiffs  had  employed  the  defendant  to  obtain 
payment  as  in  the  second  paragraph  mentioned. 

4.  The  plaintiffs  have  applied  to  the  defendant  for  the  said 
checks,  but  the  defendant  refuses  to  deliver  them  up  to  the 
plaintiffs  unless  the  plaintiffs  pay  to  the  defendant  a  sum  of 
money  claimed  to  be  due  to  the  defendant  from  the  said  A. 
B.  *Charles,  P.  M^NicoU,  L.  M'NicoU,  T.  O'Hagan,  [772 
and  other  persons.  The  plaintiffs  are  willing  and  liave 
offered  to  pay  to  the  defendant  his  costs  of  applying  for 
and  obtaining  the  said  checks. 
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5.  The  said  A.  B.  Charles,  P.  M'NicoU,  L.  M'NicoU,  and 
T.  O'Hagan  are  willing  and  desiroua  that  the  said  checks 
should  be  delivered  to  the  plaintiffs. 

The  plaintiffs  claim  possession  of  the  checks,  damages  for 
their  detention,  and  such  further  and  other  relief  as  die  na- 
ture of  the  case  may  require. 

Statement  of  defence.  The  defendant,  in  or  about  the 
month  of  July,  1874,  was  instructed  through  one  Henry 
Osborne  O'Hagan  (who  was  duly  authorized  in  that  behalf) 
to  appear  and  act  as  solicitor  for  A.  B.  Charles,  P.  M'NicoU, 
L.  M'McoU,  and  T.  O'Hagan  (in  the  plaintiffs'  statement  of 
claim  respectively  mentioned),  as  well  as  for  other  persons 
in  whose  names  certain  shares  in  the  West  CumBerland 
Union  Colliery  Co.  stood,  in  certain  proceedings  which  were 
being  taken  in  the  High  Court  of  Chancery  in  connection 
with  the  winding-up  of  the  said  company. 

2.  In  pursuance  of  the  said  instructions,  the  defendant 
appeared  in  the  course  of  the  proceedings  on  behalf  of  the 
said  A.  B.  Charles,  P.  M'McoU,  L.  M'Nicoll,  and  T. 
O'Hagan,  and  the  said  other  persons.  The  moneys  and 
checks  referred  to  in  the  plaintiffs'  statement  of  claim  in 
this  action  became  payable  to  the  said  A.  B.  Charles,  P. 
M*Nicoll,  L.  M'NicoU,  and  T.  O'H&gan  by  the  liquidator 
of  the  said  company  in  respect  of  the  shares  standing  in 
their  names,  in  consequence  of  the  steps  taken  by  the  de- 
fendant as  their  solicitor  to  protect  their  interests  in  the  said 
winding-up  proceedings.  The  costs  of  the  defendant  for 
the  professional  services  rendered  by  him  as  aforesaid  have 
never  been  paid,  and  the  defendant  was,  at  and  before  the 
date  of  the  commencement  of  this  action,  and  still  is,  enti- 
tled to  a  lien  on  the  said  moneys  and  checks  for  the  amount 
of  the  said  costs. 

3.  The  said  H.  O.  O'Hagan  had  been  a  promoter  and  was 
one  of  the  directors  of  the  said  company,  and  the  said  A. 
B.  Charles,  P.  M*Nicoll,  L.  M'Nicoll,  and  T.  O'Hagan,  or 
some  of  them,  were  holders  of  the  said  shares  which  were 
standing  in  their  names  as  aforesaid  as  nominees  of  the  said 
773]  H.  O.  O'Hagan.  The  said  H.  O.  *0'Hagan  was  in 
fact  beneficially  entitled  to  the  said  shares,  and  had  the  cus- 
tody of  the  certificates  relating  thereto  as  the  beneficial 
owner  thereof. 

4.  The  said  H.  O.  O'  Hagan  in  or  shortly  after  the  month 
of  July,  1874,  with  the  privity  of  the  said  shareholders, 
gave  instructions  to  the  defendant  to  transact  and  the  de- 
fendant tmnsacted  other  legal  business  connected  with  the 
affairs  of  the  said  company.     The  defendant  consequently 
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became  entitled  and  is-  still  entitled  to  considerable  sums  of 
money  for  costs  in  respect  of  professional  services  rendered 
aud  payments  made  by  him  in  pursuance  of  the  said 
instructions. 

6.  In  the  course  of  the  employment  of  the  defendant  in 
his  professional  capacity  as  above  mentioned,  the  said  H.  O. 
O'Hagan  deposited  with  the  defendant  the  certificates  of 
the  shares  standing  in  the  names  of  the  said  A.  B.  Charles, 
P.  M'NicoU,  L.  M^Nicoll,  and  T.  O'Hagan,  for  the  purpose 
of  enabling  the  defendant  to  carry  out  his  instructions  with 
reference  thereto,  and  also  as  a  security  for  the  costs  due 
and  to  become  due  to  the  defendant  in  connection  with  the 
matters  above  alluded  to.  The  whole  of  the  said  costs  are 
still  due  and  unpaid.  The  said  certificates  were  afterwards 
given  up  by  the  defendant  to  th^  liquidator  of  the  company 
in  exchange  for  the  checks  in  the  plaintiffs'  statement 
referred  to.  Under  the  circumstances  above  stated,  the  de- 
fendant claims  to  be  entitled  to  a  lien  or  charge  on  the  said 
checks  and  the  moneys  represented  thereby ^for  the  amount 
of  the  said  costs. 

6.  The  said  checks  had  not  at  the  commencement  of  this 
action  and  never  have  been  indorsed  by  the  persons  to  whose 
order  they  are  made  payable  respectiveljr. 

7.  The  defendant  submits  that  the  said  H.  O.  O'Hagan, 
A.  B.  Charles,  P.  M'NicoU,  L.  M'NicoU,  and  T.  O'Hagan 
are  respectively  necessary  parties  to  this  action. 

8.  The  claim  of  the  plaintiffs  to  the  said  checks  and  to 
the  moneys  represented  thereby,  so  far  as  they  have  any 
claim  thereon,  has  arisen  by  means  of  a  transfer  or  pre- 
tended transfer  to  them  by  the  said  H.  O.  O'  Hagan  of  his 
interest  therein.  The  plaintiffs  had  notice  of  the  lien  and 
charge  of  the  defendant  at  the  time  *such  transfer  [774 
was  made.  The  said  transfer  or  pretended  transfer  was  in 
fact  a  device  of  the  said  H.  O.  O' Hagan  to  evade  payment 
of  the  costs  due  to  the  defendant. 

9.  The  defendant  denies  that  the  plaintiffs  had  offered 
before  the  commencement  of  this  action  to  pay  to  the  defen- 
dant his-costs  of  applying  for  and  obtaining  the  said  checks, 
as  alleged  by  the  plaintiffs  in  the  fourth  paragraph  of  their 
statement  of  claim.  The  defendant  also  denies  that  the  said  * 
P.  M'NicoU  and  L.  M*Nicoll  are  willing  and  desirous  that 
the  said  checks  should  be  delivered  to  the  plaintiffs. 

Demurrer  to  the  defendant's  statement  of  defence,  with 
the  exception  of  the  ninth  paragraph  thereof,  on  the  ground 
that,  as  it  is  admitted  on  such  pleadings  that  the  defendant 
obtained  the  checks  in  the  statement  mentioned  as  solicitor 
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and  agent  for  the  plaintiffs,  he  had  no  lien  npon  the  same 
for  charges  other  tnan  those  payable  to  him  by  the  plaintiffs. 

June  1.  Petheram,  in  support  of  the  demurrer :  Having 
admitted  his  retainer  by  the  plaintiffs,  and  having  obtainea 
the  checks  by  virtue  of  that  retainer,  the  defendant  is  estop- 
ped from  setting  up  a  right  to  retain  them  as  a  security  for 
charges  due  to  him  from  a  third  person.  He  has,  no  doubt, 
a  lien  on  .them  for  his  costs  incurred  in  recovering  them,  but 
not  for  the  costs  due  to  him  from  his  former  clients.  Before 
anything  became  payable  in  respect  of  them,  the  holders  of 
the  shares  had  parted  with  their  interest  therein  to  the  plain- 
tiffs. The  defendant  now  seeks  to  charge  the  plaintiffs  with 
the  costs  incurred  in  the  proceedings  taken  by  those  persons. 
Having  accepted  the  plaintiffs'  retainer  to  obtain  payment 
for  them  from  the  liquidator,  the  defendant  is  clearlv 
estopped  from  setting  up  any  lien  upon  the  checks  whicn 
he  has  obtained  except  in  respect  of  costs  incurred  by 
them :  Hicks  v.  Keate  (*)• 

Bradford^  contra :  The  whole  statement  of  defence  taken 
together  amounts  only  to  an  admission  of  a  retainer  under 
the  circumstances  therein  specially  set  forth.  The  retainer 
by  the  plaintiffs  was  but  a  continuation  of  the  defendant's 
775]  original  employment  *by  H.  O.  O'Hagan  and  the 
three  other  persons  mentioned. 

[Beett,  J. :  If  the  defendant  had  not  accepted  an  employ- 
ment under  the  plaintiffs, .  he  clearly  would  have  been  enti- 
tled to  set  up  this  lien.  But,  is  he  not  estopped  by  his 
acceptance  of  the  plaintiffs'  retainer?] 

The  plaintiffs  took  the  shares  with  full  knowledge  of  the 
defendant's  claim ;  they  therefore  took  them  subject  to  all 
the  burthens  to  which  they  were  incident. 

Petheram^  in  reply :  It  must  be  assumed  upon  this  de- 
murrer that  the  defendant  accepted  the  retainer  without 
making  any  condition. 

Cur,  adv.  vuU. 

June  27.  The  judgment  of  the  court  (Brett,  Denman  and 
Archibald,  JJ.)  was  delivered  by 

Archibald,  J.:    The  question  which  arises  upon  this  de- 

•  murrer  is  whether  or  not  the  defendant  has  a  lien  for  his 

costs  upon  certain  checks  which  in  his  capacity  of  solicitor 

he  has  obtained  for  the  plaintiffs  upon  the  liquidation  of 

the  West  Cumberland  Union  Colliery  Company,  Limited. 

The  defendant  had  been  originally  employed  by  one 
Henry  Osborne  O'Hagan  (who  was  a  director  and  promoter 

(»)  3  Jar.,  1024. 
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of  the  West  Cumberland  Union  Colliery  Company)  with  the 

Srivity  of  three  other  persons,  the  holders  as  nominees  of 
>'Hagan  of  certain  shares  in  the  company,  to  take  proceed- 
ings on  their  behalf* in  respect  of  the  shares;  and  in  conse- 
quence of  the  steps  so  taken  the  checks  claimed  by  the 
i)laintiifs  were  obtained  by  him  from  the  liquidator.  He 
iiad  also  done  other  work  for  O'Hagan  in  connection  with 
the  affairs  of  the  company. 

O'Hagan,  who  was  the  person  beneficially  entitled  to 
the  shares,  and  who  had  the  custody  of  the  certificates  re- 
lating to  them,  had  deposited  the  certificates  with  the  de- 
fendant for  the  purpose  of  enabling  him  to  carry  out  his 
instructions  and  as  a  security  for  the  cost«  due  and  to 
become  due  in  connection  with  the  matters  above  alluded  to, 
none  of  which  however  have  been  paid. 

O'  Hagan  afterwards  trs^nsferred  to  the  plaintiffs  his  inter- 
est in  *the  shares,  with  notice  of  the  lien  and  charge  [776 
of  the  defendant ;  and  the  defendant  under  these  circum- 
stances accepted  the  retainer  of  the  plaintiffs. 

The  shares  deposited  with  him  were  given  up  to  the  liqui- 
dator of  the  company  in  exchange  for  the  checks  mentioned 
in  the  statement  of  claim,  which  the  plaintiffs  are  seeking 
to  have  delivered  to  them  discharged  of  any  lien  in  respect 
of  charges  due  from  O'  Hagan. 

We  are,  however,  of  the  opinion  that,  under  the  circum- 
stances mentioned,  the  only  interest  transferred  to  the 
plaintiffs  was  an  interest  subject  to  the  lien  already  created 
upon  the  shares,  of  which  it  is  admitted  the  plaintiffs  had 
notice ;  and  the  fact  that  the  defendant  accepted  from  the 
plaintiffs  a  retainer  as  an  attorney  to  recover  the  amount 
for  them,  does  not  necessarily  amount  to  an  abandonment 
of  his  claim,  or  entitle  the  plaintiffs  to  have  the  amount  re- 
covered without  first  satisfying  the  defendant's  claim. 

Another  point  was  made  which  we  disposed  of  in  the 
course  of  the  argument,  viz.,  that,  as  there  was  an  admission 
of  the  retainer,  the  statement  of  defence  was  invalid ;  but  it 
is  obvious  that  the  whole  defence  must  be  read  together  as 
an  admission  of  a  retainer  under  the  circumstances  specially 
sot  forth ;  and  so  read  it  amounts  to  what  we  have  stated, 
and  constitutes  a  sufficient  defence. 

Judgment  must,  therefore,  be  given  for  tbe  defendant, 
with  costs. 

Judgmenifor  the  dtfeTidc^nt, 

m 

Solicitors  for  plaintiffs :   Warry^  Robins  &  Surges. 
Solicitor  for  defendant :   Sidney  Chapman. 


•  • 
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See  2  Eng.  R,  628  note  ;  8  Eng.  R.,  Parker,   55  N.  Y.,  120,   affirming  66 

625  note ;  12  Eng.  R.,  462  note  ;  Coagh-  Barb.,  841 ;  Averill  v.  Longfellow,  66 

lin  V.  X.  Y.  Cent.,  etc.,  5  Weekly  Dig.,  Maine,  237  ;  Richardson  v.  Brooklyn, 

662,  reversing  8  Hun,  136  ;  Brown  f>.  etc.,  7  Hun,  69;  Wright  «.  Tebbitts, 

Mayor,  9  Hun,  687 ;  Crotty  «.  Macken-  91  U.  S.  R#,  252 ;  Wright  v.  Wright, 

zie,    52    How.    Pr.,    54;    Susdorf   v.  6  Week.  Dig.,  42,  N.  Y.  Court  Appeals; 

Schmidt,  55  N.  Y.,  819 ;  Zogbaum  v.  Id.,  97. 


[1  Conmion  Pleas  Division,  777.] 
Jane  28,  1876. 

777]  *Thomp8on  v.  Gardineb. 

Conbraet  of  SaU^StaiuU  of  Frauds,  29  Car.  2,  c.  8,  8.  llSiffnature  to  ConJtraet  in 

Broker^t  Book. 

A  broker  acting  for  the  plaintiff  made  a  contract  for  the  sale  of  goods  to  the  de- 
fendant, sending  a  note  to  each  party,  but  signing  only  that  which  was  sent  to  the 
seller ;  he,  however,  entered  the  contract  in  his  book  in  which  he  signed  both  the 
bought  and  the  sold  note.  The  defendant  kept  the  note  which  was  sent  to  him  with- 
out obiecdon  until  called  upon  to  accept  the  goods,  when  he  repudiated  the  contract, 
assiening  for  reason  that  the  note  sent  to  him  was  not  signed  : 

Aid,  that  the  conduct  of  the  defendant  amounted  to  an  admission  that  the  broker 
had  authority  to  make  the  contract  for  him,  and  consequently  that  his  signature  to 
the  sold  note  bound  the  defendant. 

Held,  also,  that  the  signed  entry  in  the  broker's  book  was  a  sufficient  memoranditm 
of  the  bargain  to  satisfy  the  Statute  of  Frauds. 

Action  for  not  accepting  butter  pursuant  to  contract. 

The  cause  was  tried  before  Brett,  J.,  at  the  last  spring 
assize  at  Liverpool.  The  contract  was  made  by  one  Fries 
acting  as  broker  for  the  seller,  and  he  delivered  notes  to 
both  buyer  and  seller,  signing  the  note  which  he  sent  to  the 
seller,  but  not  that  which  he  sent  to  the  buyer.  He,  how- 
ever, entered  the  contract  in  his  book,  in  which  he  signed 
both  the  bought  and  the  sold  note.  The  defendant  kept 
the  bought  note  without  complaint  or  remonstrance  for  two 
or  three  weeks ;  and,  when  called  upon  to  accept  the  butter, 
he  repudiated  the  contract,  not  on  the  ground  that  he  had 
not  entered  into  it,  but  on  the  ground  that  it  was  unsigned, 
writing  to  the  broker  "You  did  not  sign  it." 

It  was  objected,  on  the  part  of  the  defendant,  that  there 
was  no  sufficient  memorandum  of  the  contract  within  the 
Statute  of  Frauds. 

The  learned  judge  ruled  otherwise,  observing  that,  after 
receiving  and  keeping  the  bought  note,  the  defendant  could 
not  allege  that  Price  was  not  an  agent  to  make  a  memo- 
randiim ;  and  he  directed  judgment  to  be  entered  for  the 
plaintiff,  but  gave  the  defendant  leave  to  move  to  enter 
;  udgment  for  him,  if  the  court  should  be  of  opinion  that 
ihere  was  no  sufficient  memorandum  within  the  statute. 
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May  24.  Oully  moved  for  j  udgment  accordingly :  There 
was  *no  safficient  memoraDduin  within  the  Statute  [778 
of  Frauds.  The  plaintiff  employed  the  broker  to  sell  for 
Mm.  The  broker  made  out  bought  and  sold  notes ;  and 
sent  one  to  the  plaintiff,  his  principal,  and  the  other  to  the 
defendant,  the  buyer.  The  bought  note  sent  to  the  defen- 
dant was  not  signed  so  as  to  constitute  a  memorandum  of 
the  contract ;  but  the  broker  made  an  entry  of  the  contract 
in  his  book,  and  signed  it.  The  agent  of  one  party,  how- 
ever, cannot  by  making  an  entry  in  his  book  behind  the 
back  of  the  other  party  bind  him.  All  the  cases  in  which 
the  entry  in  the  broker's  book  has  been  treated  as  a  suf- 
ficient memorandum  within  the  statute  have  been  cases  in 
which  the  broker  was  assumed  to  be  agent  for  both  parties. 
There  was  no  evidence  here  that  the  broker  was  agent  for 
the  defendant  either  to  make  the  contract  or  to  sign  the 
book.  The  defendant,  it  is  true,  .retained  the  note  for  some 
time.  That,  however,  is  no  admission  that  the  contract  had 
been  made  or  signed  on  his  behalf. 

[Gbove,  J. :  Can  the  mere  act  of  the  broker  of  the  one 
party  throw  upon  the  other  the  onus  of  repudiating  the 
broker*  s  agency  ?] 

There  was  no  evidence  to  show  that  it  was  the  practice  of 
Liveri)Ool  brokers  to  keep  books  in  which  contracts  are 
entered,  so  as  to  affect  the  defendant  with  knowledge  of  the 
existence  of  such  book.  [The  following  cases  were  referred 
to :  Oraham  v.  Masson  (*) ;  Thornton  v.  CharUs  (*) ;  Tliorn- 
ton  V.  Meux  C) ;  Sievewright  v.  Archibald  (*) ;  JRucTcer  v. 
CaTwm^er  (*).  J 

T.  J.  JamcB  showed  cause :  There  was  abundant  evi- 
dence that  the  broker  was  agent  for  both  parties  to  sign  the 
book ;  and,  if  so,  there  was  a  sufficient  memorandum  within 
the  statute.  [He  cited  Blackburn  on  Sale,  2d  ed.,  203,  256, 
and  Chapman  v.  Partridge  (*).] 

OuUy  waa  heard  in  repfy.  ^^^  ^^  ^^ 

June  28.  The  judgment  of  the  court  (Brett,  Grove,  and 
Archibald,  JJ.)  was  delivered  by 

Brett,  J.:  This  was  an  action  for  not  accepting  butter 
pursuant  to  contract.  It  was  tried  before  me,  and  I  directed 
ludgment  to  *be  entered  for  the  plaintiff.  A  motion  [779 
has  been  made  to  enter  judgment  for  the  defendant  in  pur- 
suance of  leave  reserved  by  me  for  that  purpose,  on  the 

(»)  5  Bing.  N.  C,  608.  '  (*)  17  Q.  B.,  103;  20  L.  J.  (aB.),  629. 

(«)  9  M.  S  W.,  8d7.  (»)  1  E«p.,  105. 

(»)  M.  &  M.,  48.  (•)  5  Eap.,  266. 

18  Eno.  Rep.  •       42 
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ground  that  there  was  no  evidence  of  any  memorandum  of 
the  contract  within  the  Statute  of  Frauds.  The  facts  were 
these  :  The  contract  was  made  with  a  person  who  must  be 
taken  to  be  a  broker,  and  who  was  acting  for  the  seller  only, 
and  not  for  the  buyer.  The  defendant  agreed  upon  the 
terms  of  sale  with  the  broker.  These  terms  were  not  dis- 
puted. If  there  was  a  sufficient  memorandum  in  writing 
signed  bv  or  on  behalf  of  the  party  to  be  charged,  the  de- 
fendant had  unjustifiably  refused  to  accept  the  butter.  The 
broker  sent  a  note  of  the  contract  to  the  buyer  and  also  to 
the  seller.  He  signed  the  note  which  was  sent  to  the  seller, 
but  he  did  not  sign  that  which  he, sent  to  the  buyer.  He, 
however,  entered  in  his  broker's  book  both  the  bought  and 
the  sold  note,  and  signed  them  both.  The  butter  was  ten- 
dered to  the  defendant  some  time  after  the  note  was  sent  to 
him,  he  having  kept  the  latter  until  then  without  complaint 
or  remonstrance.  The  reason  he  assigned  for  his  refusal 
was,  not  that  he  had  not  entered  into  the  contract,  but  that 
the  note  sent  to  him  was  not  signed.  I  decline  to  enter  into 
the  terms  of  the  two  notes,  as  to  which  was  the  bought  and 
which  was  the  sold  note.  The  real  question  upon  the  notes 
on  this  point  always  turns  on  the  person  to  wnom  the  note 
is  sent.  If  the  broker  is  authorized  by  the  bujrer  to  make 
a  contract,  the  note  sent  by  him  to  the  seller  is  the  note 
which  is  intended  to  be  the  bargain,  and  vice  versa.  The 
note  which  was  to  bind  the  defendant  here,  was  the  sold 
note.  We  are  not  driven  to  rely  on  the  notes  in  the  broker's 
book,  because  the  note  delivered  to  the  plaintiff  (if  the 
broker  had  authority  to  sign  the  memorandum)  binds  him. 
The  authorities  are  conclusive  to  show  that  the  broker  act- 
ing for  one  of  the  contracting  parties,  making  a  contract  for 
the  other,  is  not  authorized  by  both  to  bind  both.  But  the 
broker  who  makes  a  contract  for  one  may  be  authorized  by 
that  person  to  make  and  sign  a  memorandum  of  the  con- 
tract. That  has  frequently  been  held.  The  question  here 
is  whether  there  was  any  evidence  that  the  broker  was  so 
authorized.  The  evidence  was,  that  a  note  of  the  bargain 
was  sent  to  the  buyer ;  and  that  his  only  objection  was,  not 
that  the  broker  wno  sent  it  had  no  authority  to  send  it,  or 
780]  that  no  such  contract  was  *made,  but  that  the  memo- 
randum sent  to  him  was  not  signed.  That  was  ample  evi- 
dence for  the  jury  that  the  defendant  recognized  the  au- 
thority of  the  broker  to  sign  for  him.  Luckily,  however, 
the  broker  did  sign  the  note  which  was  to  bind  the  defen- 
dant, that  is,  the  sold  note.  Then,  this  further  fact  remains, 
that  the  broker  kept  a  book  in  which  both  bought  and  sold 
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note  were  entered  ^nd  signed  by  him.  I  therefore  think 
that,  even  if  the  signature  to  the  note  sent  to  the  seller  was 
not  sufficient  to  bind  the  buyer,  the  signature  in  the  broker's 
book  was  enough  to  satisfy  the  statute.  The  broker  being 
a  broker  authorized  to  make  a  memorandum  of  the  contract 
on  the  defendant's  behalf,  the  entry  in  his  book  was  suf- 
ficient evidence  of  a  memorandum  of  the  bargain  signed  by 
a  duly  authorized  agent  within  the  meaning  of  the  Statute 
of  Frauds  to  bind  the  defendant. 

My  Brother  Grove  has  doubts,  and  wishes  me  to  say  that, 
in  his  judgment,  the  fact  of  the  defendant  keeping  the  note 
sent  to  him  without  objection  was»not  sufficient  to  show  an 
authoritvin  the  broker  to  bind  him.  But  he  thinks  that, 
inasmuch  as  when  the  defendant  made  the  objection  he  con- 
fined it  to  saying  "You  did  not  sign  it,"  he  thereby  ad- 
mitted the  agency  of  the  broker  to  make  the  contract  on  his 
behalf.  He  therefore  agrees  with  me  that  judgment  was 
rightly  entered  for  the  plain tiflf. 

My  Brother  Archibald  authorizes  me  to  say  that  he  con- 
curs in  the  above  judgment,  and  in  the  reasons  I  have  given. 

Judgment  for  the  plaintiff. 

Solicitor  for  plaintiflE :  S.  C.  H.  Sadler^  for  T.  Bellringer, 
Liverpool. 
Solicitors  for  defendant :  Whitley  &  Maddock^  Liverpool. 

See  12  Eng.  Rep./ 672  note ;  15  Eng.  it  as  to  make  it  a  part  of  it,  either  hy 

Sep.,  421  note.  the  physical  contact  or  by  the  refer- 

The   seller  of   land  cannot  act  as  ence.     When  thus  evidenced,  an  auc- 

agent  for  the  purchaser  so  as  to  bind  tion  sale  meets  the  requirements  of  the 

him  by  any  memorandum  he  might  statute  of  frauds,  and  a  court  of  equity 

make   and   sign   himself :    Adams  «.  will  compel  the  payment  of  the  money 

Scales,  57  Tenn.  (1  Baxter),  837;  12.  and  the  delivery  of  the  deed :  Jelks  v. 

Eng.  R.,  572  note ;  15  Eng.  Rep.,  421  Barrett,  62  Miss.,  815,  declining  to  foU. 

note.  low  the  cases  in  Virginia,  Bowles  v, 

Thoagh  originally  much  questioned,  Goodson,  6  Qratt.,  78,  and  Powell  v. 

it  is  now  well  settled  in  England  and  McKinley,  9  Gratt.,  1. 
America  that  the  statute  of  frauds  ap-        See  also  Adams  «.  Seales,  57  Tenn. 

plies  to  sales  of  realty  at  auction.     In  (1  Baxter),  887. 

such  cases  the  auctioneer  acts  as  agent        The  rule  which  holds  the  memoran- 

both  of  the  seller  and  the  buyer.     In  dum  of  an  auctioneer  sufficient  to  bind 

order  to  make  the  sale  valid,  the  auc-  the  parties  to  a  sale  of  land  and  takes 

tioneec  or  his  clerk  must  write  down  the  case  out  of  the  statute  of  frauds, 

the  name  of  the  bidder  and  the  price  contemplates  an  agent  of  both  parties, 

bid  opposite  the  parcel  of  land  sold,  with  authority  to  act  for  the  seller  and 

This  memorandum  must  be  made  at  buyer.      When  the  seller  is  himself  ' 

the  time  of  the  bidding  or  inlmediately  present,  directing  and  contracting  the 

afterwards.     It   must    be  made  upon  sale,  and  engages  a  crier  simply  to  cry 

some  book  or  paper  which  sets  forth  the  property,  and  knock  it  off  to  the 

the  land  sold,  and  the  terms  of  sale  best  bidder,  the  seller  himself  standing 

physically  annexed  to  such   book  or  by  and  doing  everything  else -except 

paper,  iDid  must  so  definitely  refer  to  ,  simply  crying  the  bids,  this  is  not  such 
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a  sale  by  an  auctioneer  as  would  give  reached  the  habendum,  when  B.  came 

hie  memorandum  the  effect  of  consti-  in  and  informed  him  that  he  would  not 

tuting  a^  contract.     In  such  case  the  comply  with    his    bid ;    in  an  action 

crier  is  merely  an  agent,  with  no  other  brought  by  ^. ,  the  owner  of  the  land 

authority  than  that  of  securing  bids  sold  at  auction,  to  recover  the  amount 

and  reporting  the  result  to  the  seller.  of  B.  's  bid  :  Held,  that  the  require- 

A  trustee  divided  lands  into  lots,  and  ments  of  the  statute  had  not  been  com- 
made  plat  thereof  on  paper,  which  was  plied  with,  and  the  plaintiff  was  not 
exhibited  to  bidders  at  the  sale,  and  entitled  to  recover:  Gwathney  v.  Ca- 
employed  a  crier  to  sell  the  property,  son,  74  N.  C. ,  5,  approving  Cherry  «. 
Lot  No.  2  was  knocked  off  to  Scales,  Long,  Phillips  (N.  C),  466,  Christian 
as  the  highest  bidder.  The  trustee,  «.  Nixon,  11  Irea.  (N.  C.)  Law,  1,  Har- 
who  was  present,  made  this  memoran-  dy  f>.  McKesson,  7  Jones  (N.  C),  569. 
dum  in  writing :  "  Lot  No.  2, 113  acres.  The  case  of  Gwathney  v.  Cason  seems 
W.  R.  Seales,  at  $30  per  acre":  Held,  to  have  gone  upon  the  theory  that,  by 
this  memorandum,  by  itself,  is  i&suffi-  stopping  at  the  habendum,  the  auc- 
cient  to  meet  the  requirements  of  the  tioneer  had  not  completed  any  memo- 
statute  of  frauds ;  nor  does  it  refer  on  randum  of  all  the  terms  of  the  sale ; 
its  face  to  other  documents,  such  as  the  court  did  not  pass  upon  the  ques- 
plats.  by  which  the  defect  could  be  tion  whether  he  was  required  to  make 
supplied :  Adams  v.  Seales,  57  Tenn.  the  memorandum  immediately  upon 
(1  Baxter),  337.  the  fall  of  the  hammer ;  or  whether  he 

Where  real  estate  of  a  debtor  is  sold  could  have  gone  the  distance  he  did 

on  execution,  at  sheriff's  sale,  but  no  and*  then  do  so.     The  court  held,  the 

certificate  of  such  sale  nor  deed  for  purchaser  revoked  his  bid  before  the 

such  land  is  ever  executed  to  the  pur-  terms  of  the  statute  were  complied  with 

chaser  by  said  sheriff,  and  no  memo-  by  the  auctioneer, 

randum  in  writing  of  such  sale  is  made  As  to  how  soon  aft-erthe  bid  the  auc- 

by  him  on  striking  off  such  real  estate,  tioneer  is  required  to  make  his  mem- 

though  the  purchase  money  therefor  orandum,  see  Mews  v.  Cur,  1  Hurl, 

be  paid  and  said  sheriff  makes  due  re-  &  Norm.,   486;    Smith   o.    Arnold,    5 

turn  of  such  sale,  it  is  within  the  stat-  Mason,   419  ;   Walker  «.  Herring,   21 

ute  of  frauds  and  cannot  be  enforced  :  Gratt.,  678  ;  Horton  v.  McCartney,  53 

Gossard  t).  Ferguson,  54  Ind.,  519.  Maine,  894;  Gwathney  «.  Caaon^   74 

Where  B.  bid  off  a  tract  of  land  at  N.  C,   7-10,   and  cases   there  cited ; 

an  auction  sale,  and  the  auctioneer  im-  Hunt  v.  Gregg,  8  Blackf.  (Ind.),  105  ; 

mediately  went  to  his  office,  some  200  Ruckle  v.  Barbour,  48  Ind.,  274;  Gos- 

yards  distant,  and  in  the  absence  of  sard  v.  Ferguson,  54  Ind.,  523. 
B.  began  to  prepare  a  deed,  and  had 
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*PuROELL  V.  SowLER  and  Others. 

Libel — Privilege  hy  Reason  of  ihe  Occasion — Gommente  on  Matters  of  PuUic  ItderetL 

To  justify  the  publication  in  a  newspaper  of  defamatory  comments, — apaK  from 
reports  of  what  passes  In  courts  of  justice, — ^it  must  be  shown  cither  that  tne  person 
of  whom  the  de&matory  matter  is  written  was  a  person  whose  position  and  diarac- 
ter  are  of  general  interest  to  the  whole  country,  or  that  the  subject-matter  dealt 
with  is  one  of  general  interest  to  the  whole  community.  It  is  not  enough  to  show 
that  the  individual  fills  a  public  character  of  a  limited  kind  and  in  a  limited  district, 
or  that  the  subject-matter  dealt  with  is  of  interest  only  to  a  small  portion  of  the  pub- 
lic, or  to  the  public  in  a  limited  district. 

The  defendants,  the  proprietors  of  a  newspaper,  published  a  report  of  the  pro- 
ceedings at  a  meeting  of  the  board  of  guardians  of  a  provincial  union,  containing 
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Iklse  aod  defiuiiAtory  matter  reflecting  upon  the  medical  officer  of  the  union  work- 
house : 

Heid,  not  privileged  by  the  occasion,  though  the  report  was  admitted  to  be  h<ma* 
Jide  and  a  correct  account  of  what  passed  at  Uie  meeting. 

Action  for  a  libel.  The  statement  of  claim  was  as  fol- 
lows: 

1.  The  plaintiff  was  at  the  time  of  the  committing  of  the 
grievance  hereinafter  mentioned,  and  still  is,  a  physician 
and  surgeon  practising  at  Knutsford,  in  the  conntj  of  Ches- 
ter, and  was  and  is  also  the  duly  appointed  medical  officer 
of  the  Knutsford  workhouse  at  Knutsford,  which  said  work- 
house is  within  the  Altrincham  Union  for  the  administration 
of  the  laws  for  the  relief  of  the  poor. 

2.  The  defendants  were  at  the  time  of  the  committing  of 
the  grievance  hereinafter  mentioned,  and  still  are,  the  print- 
ers and  publishers  of  a  daily  newspaper  called  the  Man- 
chester Courier  and  Lancashire  General  Ad vertizer,  printed 
and  published  at  Manchester,  and  having  a  wide  circulation, 
in  particular  in  Lancashire  and  Cheshire. 

3.  The  defendants,  being  such  printers  and  publishers  as 
aforesaid,  on  the  30th  of  December,  1875,  falsely  and  mali- 
ciously printed  and- published  of  and  concerning  the  plain- 
tiff, and  of  and  concerning  him  in  his  said  profession  of 
physician  and  surgeon,  and  of  and  concerning  him  in  his 
said  office  of  medical  officer  as  aforesaid,  in  the  said  news- 
paper called,  &c.,  the  words  following,  that  is  to  say, — 
**  More  alleged  neglect  at  Knutsford  workhouse.  *At  [782 
the  fortnightly  meeting  of  the  Altrincham  board  of  guar- 
dians yesterday,  Mr.  Fullalove,  the  chairman  of  the  house 
committee,  reported  that  a  few  days  ago  an  inmate  of  the 
house,  John  Oldham,  of  BoUington,  was  taken  seriously  ill, 
and  the  master  sent  a  messenger  for  the  doctor  (meaning 
thereby  the  plaintiff)  at  about  7  o'clock  in  the  morning. 
He  (meaning  thereby  the  plaintiff)  did  not  arrive  in  forty 
minutes :  the  porter  went  to  his  (meaning  thereby  the  plain- 
tUQTs)  house,  and  told  him  (meaning  thereby  the  plaintiff) 
that  the  man  was  dying,  and  that  he  should  walk  about  the 
front  of  his  (meaning  tnereby  the  plaintiff's)  house  until  he 
(meaning  thereby  the  plaintiff)  came.  On  the  visit  of  the 
porter,  the  doctor  (meaning  thereby  the  plaintiff)  went  to 
the  bedroom  window.  When  the  doctor  (meaning  thereby 
the  plaintiff)  did  arrive,  the  man  was  dead.  The  chairman 
(Mr.  J.  Ambler)  observed  that,  if  the  doctor  (meaning  thereby 
the  plaintiff)  had  come  when  first  desired,  he  would  proba- 
bly nave  seen  the  man  alive.  Mr.  Fullalove  said  that,  when 
the  porter  went  to  fetch  him  (meaning  thereby  the  plaintiff), 
he  was  in  bed.    Mr.  Taberer,  the  master  of  the  house,  said 
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that  that  was  the  third  time  the  doctor  (meaning  thereby  the 
.plaintiff)  had  served  him  like  that.  On  a  recent  occasion,  a 
man  was  brought  in  a  cab  from  Wilmslow  at  12  o'clock  at 
night.  The  doctor  (meaning  thereby  tl!e  plaintiff)  was  sent 
for,  but  he  (meaning  thereoy  the  plaintiff)  did  not  come 
until  a  quarter  past  2 :  he  (meaning  thereby  the  plaintiff) 
kept  five  of  them  waiting  up  two  hours  for  him.  Mr.  Green, 
Wilmslow,  said  that  that  was  perhaps  the  most  serious 
charge  which  had  been  brought  against  the  doctor  (meaning 
thereby  the  plaintiff).  A  man  was  found  to  be  dying, 
whereupon  a  boy  was  dispatched  for  the  doctor  (meaning 
thereby  the  plaintiff),  and  told  .him  (meaning  thereby  the 
plaintm)  that  a  man  was  very  poorly.  Subsequently  the 
porter  went ;  and  thei  doctor  (meaning  thereby  the  plaintiff) 
paid  little  attention  to  him,  although  ne  stated  that  the  man 
was  dying.  The  fullest  inquiry  should  be  made.  The  case 
assumed  a  very  serious  aspect ;  and,  if  the  case  were  good, 
the  doctor  (meaning  thereby  the  plaintiff)  ought  to  be  called 
upon  to  resign."  The  board  decided  to  hold  an  inquiry  into 
the  charges  preferred  against  the  doctor ;  meaning  thereby 
and  imputing  to  the  plaintiff  thereby  that  the  plaintiff  had 
783]  been  and  was  guilty  of  gross  misconduct  *in  his  pro- 
fession of  physician  and  surgeon  as  aforesaid,  and  in  his 
office  of  medical  officer  as  aforesaid,  and  had  acted  in  his 
said  profession  and  in  his  said  office  negligently,  improperly, 
and  with  great  cruelty ;  whereby  the  plaintiff  had  been  and 
was  greatly  prejudiced  and  injured  in  his  credit  and  repu- 
tation, and  in  his  profession  of  physician  and  surgeon  as 
aforesaid,  and  in  his  office  of  medical  officer  as  aforesaid,  &c. 
Stat'ement  of  defence, — 

1.  The  defendants  admit  the  allegations  contained  in  par- 
agraphs 1  and  2  of  the  plaintiff  s  statement. 

2.  The  defendants  admit  that  the  words  set  forth  in  par- 
agraph 3  of  the  plaintiff's  statement  were  printed  and  pub- 
lished by  them,  but  they  deny  the  other  allegations  in 
that  paragraph  contained.  The  defendants  are  public  jour- 
nalists, and  the  said  words  were  printed  and  published  by 
them  as  such  public  journalists,  in  a  public  journal,  hona 
fide^  without  malice,  and  for  the  public  benefit,  and  not 
otherwise,  and  were  and  are  a  correct,  fair,  impartial  and 
honest  report  and  account  of  proceedings  of  public  interest 
and  concern.     Issue  thereon. 

At  the  trial  before  Brett,  J.,  at  the  last  spring  assizes  at 
Manchester,  a  verdict  was  by  consent  enterea  for  the  plain- 
tiff, damages  40^.  (with  certificate),  leave  being  reserved  to 
move  to  enter  a  verdict  for  the  defendants  if  the  court  should 
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be  of  opinion  that  the  publication  was  privileged,  it  being 
admitted  to  be  bona  fide  and  a  correet  account  of  what 
passed  at  the  meeting  described. 

May  16.  Edwards^  Q.C.,  moved  to  enter  judgment  for 
the  defendants :  The  publication  complained  of,  being  ad- 
mitted to  be  a  correct  account  of  what  took  place  at  the 
meeting,  and  to  have  been  published  Jxma  fide  and  without 
malice,  falls  within  the  range  of  what  the  law  holds  to  be 
privileged,  being  a  matter  of  public  interest,  and  the  meet- 
ing being  a  public  meeting  authorized  by  act  of  Parliament 
to  be  held  by  the  guardians.  The  rule  as  to  privileged  pub- 
lication is  well  laid  down  by  Cockburn,  C. J.,  in  Wason  v. 
Walter Q),  ^'The  true  criterion,"  he  says,  "of  the  privi- 
lege is,  not  whether  the  f eport  was  or  was  not  ex  parte,  but 
whether  it  was  a  fair  and  honest  report  of  what  had  taken 
place,  published  *simply  with  a  view  to  the  informa-  [784 
tion  of  the  public,  and  innocent  of  all  intention  to  do  in  jury- 
to  the  reputation  of  the  party  aflfected."  That  applies  with 
equal  force  to  a  report  of  the  proceedings  of  a  meeting  like 
that  in  question  as  to  proceedings  in  a  court  of  justice.  In 
CampbeU  v.  Spotiiswoode  ("),  the  same  learned  judge  assents 
to  the  proposition  that  fair  comments  npon  a  matter  of  pub- 
lic interest  are  privileged.  In  Kelly  v.  Tinling  (•),  a  church- 
warden having  written  to  the  plaintiff,  the  incumbent, 
accusing  him  of  having  desecrated  the  church  by  allowing 
books  to  be  sold  in  it  during  service,  the  correspondence  was 
published  by  the  defendant  in  a  newspaper,  with  comments 
on  the  plaintiff's  conduct :  and  it  was  held  that  this  was  a 
matter  of  public  interest,  which  might  be  made  the  subject 
of  public  discussion  ;  and  that  the  publication  was  therefore 
not  libellous,  unless  the  language  used  was  stronger  than  in 
the  opinion  of  the  jury  the  occasion  justified.  Cockburn, 
C.J.,  say8(*):  "I  cannot  think  that  a  dispute  between  a 
clergyman  and  his  church-wardens  as  to  what  he  allows  to 
be  done  in  his  church  daring  divine  service,  and  the  uses  to 
which  he  pats  part  of  it,  viz.,  the  vestry-room,  which  were 
the  matters  involved  in  the  correspondence  between  them, 
is  not  a  subject  of  public  interest.  The  maintenance  of  de- 
cency and  propriety  in  conducting  public  worship,  and  of 
the  sanctity  of  the  sacred  edifice  and  all  connected  with  it, 
is  surely  a  matter  of  the  greatest  public  concern." 

[Brett,  J. :  The  conduct  of  a  clergyman  in  reference  to 
the  management  of  his  church  is  mattet  of  general  public  in- 

(1)  Law  Rep.,  4  Q.  B.,  78,  94.  (»)  Law  Rep.,  1  Q.  B.,  699.     * 

(•)  8  B.  <k  S.,  769,  776;  82  L.  J.  (Q.B.),        {*)  Law  Rep.,  1  Q.  B.,  at  p.  701. 
186. 


336  COMMON  PLEAS  DIVISION.  [Vol.  I. 

,  -  ^^^^^^^^^^^^^^.^^^a^^^,^^^^^^^^  ■■■■■■III.  ■  ^ . 

1876  .  Purcell  v.  Sowler. 

terest :  but  probably  it  would  be  otherwise  with  reference 
to  the  management  of  a  charity.] 

In  Henwood  v.  Harrison  {^\  Willes,  J.,  delivering  the 
judgment  of  the  court,  says:  "The  principle  upon  which 
these  cases  are  founded  is  a  universal  one,  that  the  pub- 
lic convenience  is  to  be  preferred  to  private  interests,  and 
that  communications  which  the  interests  of  society  require 
to  be  unfettered  may  freely  be  made  by  person?  acting 
honestly  without  actual  malice,  notwithstanding  that  they 
involve  relevant  comments  condemnatorv  of  individuals.  ' 
785]  *Iii  Davis  V.  Duncan  {*)y  it  was  held  that  the  con- 
duct of  persons  at  a  public  meeting  held  for  the  purpose  of 
promoting  the  election  of  a  candidate  for  a  seat  in  Parlia- 
ment, may  be  made  the  subject  of  Ikir  and  dona  ./2<^  discus- 
sion by  a  writer  in  a  public  newspaper,  and  unfavorable 
comments  made  upon  such  conduct  in  the  course  of  such 
discussion  are  privileged.  The  case  which  presses  the  most 
strongly  against  this  argument  is  Davison  v.  Duncan {\ 
where  it  is  held  that  the  publication  of  matter  defamatory 
of  an  individual  is  not  privileged  because  the  libel  is  con- 
tained in  a  fair  report  m  a  newspaper  of  what  passed  at  a 
public  meeting.  The  alleged  libel  consisted  of  remarks 
made  at  the  meeting,  in  which  it  was  suggested  that  the 
plaintiff,  who  had  been  secretary  to  a  former  Bishop  of 
Durham,  had  obtained  a  license  as  chaplain  to  a  cemetery 
by  misrepresentations  to  the  present  bishop.  Lord  Gamp- 
bell  said(*):  "It  is  of  great  consequence  that  the  public 
should  know  what  takes  place  in  court ;  and  the  proceed- 
ings are  under  the  control  of  the  judges.  The  inconven- 
ience, therefore,  arising  from  the  chance  of  injury  to  private 
character  is  infinitesimally  small  as  compared  to  the  con- 
venience of  publicity.  But  it  has  never  yet  been  contended 
that  such  a  privilege  extends  to  a  report  of  what  takes  place 
at  all  public  meetings.  Even  if  conhned  to  a  report  of  what 
was  relevant  to  the  object  of  the  meetinc,  it  would  extend 
the  privilege  to  an  alarming  extent.  If  this  plea  is  good,  a 
fair  account  of  what  takes  place  may  be  published,  what- 
ever harm  the  publication  may  do  to  private  character^  pro- 
vided it  take  place  at  a  meeting  of  a  public  nature, — ^a  wide 
description,  embracing  all  kinds  of  meetings,  from  a  county 
meeting  to  a  parish  meeting."  The  commissioners  in  that 
case  had  no  power  to  inquire  into  the  conduct  of  the  clergy- 
man, nor  was  the  matter  one  of  public  interest:  but  here' it 
was  the  duty  of  the  guardians  to  inquire  into  the  conduct 

(«)  Law  Rep.,  1  C.  P.,  606,  622.  (»)  7  E.  «k  B.,  229 ;  26  L.  J.  (Q.B.),  104. 

(")  Law  Rep.,  9  C.  P.,  896.  (*)  7  E.  4  B.,  at  pi  231. 
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of  the  medical  officer  of  the  union  with  regard  to  the  poor 
under  his  charge,  and  the  matter  clearly  was  of  public  in- 
terest. If  a  comment  on  such  a  matter  is  privileged,  how 
much  more  so  must  be  a  fair  and  impartial  report. 

G.  Russell^  Q.C.,  and  Biqham^  showed  cause:  There  is 
no  privilege  in  this  case.  The  meeting  the  proceedings  of 
which  the  *defendants  professed  to  publish  was  not  [786 
a  statutory  meeting,  but  a  meeting  which  the  guardians  are 
empowered  to  hold  under  the  regulations  of  tne  Poor  law 
Board.  It  is  not  unimportant  to  observe  the  heading  of 
the  libellous  article, — "More  alleged  neglect  at  Knutsiord 
workhouse."  The  imputation  on  the  plaintiff  was  grave, 
charging  him  with  breach  of  duty  as  medical  officer,  and 
with  want  of  humanity.  It  cannot  be  said  that  the  inquiry 
was  in  any  sense  a  matter  of  public  interest :  it  was  a  mere 
matter  of  internal  arrangement  by  the  guardians.  Popham 
V.  Pickhorn{^)  is  directly  in  point.  It  was  there  held  that, 
if  a  report  made  by  a  medical  officer  of  health  to  a  vestry 
board  in  pursuance  of  the  Metropolis  Local  Management 
Act,  18  &  19  Vict.  c.  120,  contains  libellous  matter,  a  news- 
paper proprietor  is  not  privileged  in  publishing  it,  though 
without  any  comment.  ''Undoubtedly,"  says  Wilde,  S., 
in  delivering  the  judf^ment  of  the  court,  ''the  report  of  a 
trial  in  a  court  of  justice  in  which  this  document  nad  been 
read  would  not  make  the  publisher  thereof  liable  to  an 
action  for  libel,  and  reasonably,  for  such  reports  only  ex- 
tend that  publicity  which  is  so  important  a  feature  of  the 
administration  of  the  law  in  England,  and  they  enable  to  be 
witnesses  of  it,  not  merely  the  few  whom  the  court  can  hold, 
but  the  thousands  who  can  read  the  reports.  But  no  case 
has  decided  that  the  reports  of  what  takes  place  at  the 
meeting  of  such  a  body  as  this  vestry  are  so  pnvileged :  in- 
deed, tne  case  cited  in  the  argument  is  an  authority  that 
they  are  not."  The  case  referred  to  was  Damson  v.  Dun- 
can (■).  To  be  privileged,  the  report  or  the  comment  must 
be  based  upon  truth.  A  public  journalist  has  no  privilege 
in  publishing  libellous  matter,  merely  because  it  has  been 
uttered  at  a  public  meeting.  Then,  was  this  a  matter  of 
such  public  interest  as  to  justify  the  defendants  in  report- 
ing it  ?  The  matter  reported  on  was  a  charge  of  pnvate 
misconduct  on  the  part  of  an  individual  in  which  the  gen- 
eral public  could  have  no  concern.  The  case  of  Henwood 
V.  Hdrruon  (*)  carried  the  privilege  as  far  as  it  reasonably 
can  be  carried:   but  the  decision  there  turned  upon  the 

0)  *?  a  A  N.,  891 ;  81  L.  J.  (Ex.).  188.      (•)  7  E.  A  B.,  229;  26  L.  J.  (Q.B.),  104. 

(»)  Law  Rep.,  7  C.  P.,  606. 

18  Eng.  Rep  43 
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ground  that  the  subject-matter  of  the  publication  was  of 
4  87]  such  great  national  importance  that  a  fair  and  *b(ma 
fide  discussion  of  it  was  of  interest  to  all  the  world.  But  it 
IS  difficult  to  say  that  it  can  interest  the  whole  world  to 
know  what  has  been  done  by  an  obscure  medical  man  in  a 
remote  district  of  the  kingdom. 

Edwards^  Q.C.,  in  reply:  To  iustify  a  comment  on  a 
public  matter,  it  is  not  necessary  that  all  the  facts  should 
Se  strictly  true.  *  ^^^  ^^  ^^ 

June  28.  The  judgment  of  the  court  (Brett,  Archibald, 
and  Idndlev,  JJ.)  was  delivered  by 

•  Brett,  J.:  In  this  case,  which  was  an  action  by  the 
plaintiff  against  the  defendants,  who  are  the  printers  and 
publishers  of  a  newspaper  called  The  Manchester  Courier 
and  Lancashire  General  Advertizer,  for  a  libel,  the  libel 
consisted  of  a  report  and  a  comment  upon  matters  which 
happened  at  a  meeting  of  the  board  of  guardians  of  the  Al- 
•  trincham  Union,  with  reference  to  the  conduct  of  the  medical 
officer  of  the  Rnutsford  workhouse,  and  his  treatment  of  the 
poor  under  his  charge.  There  is  no  doubt  that  the  report 
and  the  comments  were  disparaging  to  the  plaintiff;  but  it 
is  to  be  taken  that  the  report  is  a  true  and  correct  statement 
of  what  actually  passed  at  the  meeting,  and  that  the  com- 
ment was  a  fair  comment,  and  that  the  defendants  were  not 
actuated  by  any  malicious  motives  whatever.  The  only 
question  is  whether,  the  defendants  having  published  this 
defamatory  matter,  it  can  be  said  that  it  was  published  on 
a  privileged  occasion,  by  reason  of  its  being  a  fair  comment 
on  a  matter  of  general  public  interest. 

Upon  the  argument  it  was  suggested  that  this  was  a  mat- 
ter of  public  interest,  upon  the  ground  that  the  treatment 
by  a  public  medical  officer  of  the  poor  under  his  charge  is 
a  matter  of  interest  to  everybody  in  the  kingdom,  that  the 
poor  are  under  the  protection  oi  the  public,  and  therefore 
that  the  conduct  of  every  medical  officer  with  with  regard 
to  any  of  the  poor  is  a  matter  of  public  and  general  interest. 
On  the  other  hand,  it  was  urged  that  the  conduct  of  a  medi- 
cal officer  in  a  remote  district,  and  his  treatment  of  the 
poor, — not  of  all  the  poor,  but  of  a  certain  portion  of  the 
poor,  viz.,  those  of  a  particular  district  or  union, — though 
788]  in  one  sense  *a  matter  of  interest  to  all  humane  i)er- 
sons,  is  not  a  matter  of  such  general  interest  to  the  public, 
that  is,  to  all  the  public,  as  to  make  the  publication  of  a 
report  of  what  passes  on  the  subject  at  a  meeting  of  a  local 
board  of  guardians  privileged  by  the  occasion.    It  was  upon 
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some  doabt  as  to  which  of  these  argaments  ou^ht  to  prevail 
that  we  took  time  to  consider.  After  consideration,  we 
have  come  to  the  conclusion  that,  where  this  kind  of  privi- 
lege is  invoked,  it  must  be  shown  either  that  the  person  of 
whom  the  defamatory  matter  is  written  was  a  person  whose 
position  and  character  are  of  general  interest  to  the  whole 
country,  or  that  the  subject-matter  dealt  with  is  one  of  gen- 
eral interest  to  the  whole  country ;  and  that  it  is  not  enough 
to  show  that  he  filis  a  public  chamcter  of  a  limited  kind  and 
in  a  limited  district,  or  that  the  subject-matter  dealt  with  is 
a  matter  of  interest  only  to  a  small  portion  of  the  public,  or 
to  the  public  in  a  limited  district,  and  not  a  matter  of  gen* 
eral  public  interest. 

Now,  as  regards  this  plaintiff,  he  was  shown  to  be  a  most 
respectable  person,  and,  when  the  matter  came  to  be  inves- 
tigated, it  turned  out  that  there  was  no  real  imputation 
upon  his  character  or  conduct  But  the  character  of  such 
a  person  can  hardly  be  said  to  be  a  matter  of  public  interest 
to  the  whole  country.  It  is,  no  doubt,  of  interest  to  the 
people  of  the  district  the  poor  of  which  are  committed  to 
his  professional  care,  but  nothing  more.  Such  a  ouestion 
of  character,  interesting  to  the  whole  country,  mignt  arise 
with  regard  to  a  secretary  of  state  or  a  public  board  having 
to  deal  generally  with  the  whole  of  the  poor  of  the  kingdom. 
But  this  gentleman's  duties  were  strictly  confined  to  a  lim- 
ited district,  and  therefore  neither  as  to  his  person  nor  as  to 
the  subject-matter  with  which  he  had  to  deal  can  it  be  said 
that  the  general  public  could  have  any  interest  in  it.  It  is 
impossible,  therefore,  to  bring  this  case  within  the  rule  acted 
upon  in  this  court  in  the  case  of  Dams  v.  Duncan  ('). 
There,  the  libel  complained  of  was  a  report  of  what  passed 
at  a  public  meeting  for  the  election  of  a  member  of  r^arlia- 
ment  in  reference  to  the  conduct  of  certain  persons,  with 
comments  thereon :  and  it  was  held  that  the  cnaracter  of  a 
member  of  Parliament,  who  has  to  represent  *not  [789 
only  his  own  particular  constituency  but  the  whole  country 
when  elected,  is  of  such  public  interest  to  the  whole  country 
as  to  warrant  fair  comment  and  criticism  upon  his  character 
and  conduct. 

KeUy  V.  Tinting  (•)  has  perhaps  gone  further  than  any 
other  case  upon  the  subject.  The  defendant  had  commented 
in  a  newspaper  upon  the  conduct  of  the  plaintiff,  a  clergy- 
man, with  reference  to  matters  occurring  in  the  church  and 
in  the  vestyroom:  and  the  Court  of  Queen's  Bench  held 
that  the  conduct  of  a  clergyman  of  the  Church  of  England 

(J)  Law  Rep.,  9  C.  P.,  896.  (•)  Law  Rep.,  1  Q.  B.,  699. 
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in  the  recognized  public  worship  of  the  kingdom  was  a  mat- 
ter of  public  interest  which  might  be  made  the  subject  of 
public  discussion,  inasmuch  as  ^'  the  maintenance  of  decency 
and  propriety  in  conducting  public  worship,  and  of  the 
sanctity  of  the  sacred  edifice,  and  all  connected  with  it,  is  a 
matter  of  the  greatest  public  concern."  In  Henwood  v. 
Harrison  (*)  the  comments  were  upon  the  character  of  a 
person  whose  character  individually  was  of  no  public  inter- 
est, but  they  were  made  in  reference  to  his  capacity  to  deal 
with  a  plan  for  the  reconstruction  of  the  navy  of  England ; 
and  it  was  held  that  therefore  the  comments  were  justifiable, 
being  made  with  reference  to  a  matter  of  great  public  inter- 
est to  the  whole  kingdom.  And  in  Wason  v.  Walter  (•) 
comments  on  charges  made  by  a  member  of  Parliament  in  a 
speech  in  the  House  of  Commons  impugning  the  character 
and  conduct  of  a  learned  judge,  were  held  to  be  privileged, 
on  the  ground  that  the  character  and  conduct  of  a  judge, 
who  is  charged  to  administer  justice  to  all  the  subjects  of 
the  Queen,  are  of  the  highest  possible  public  interest  and 
concern. 

In  all  these  instances  the  privilege  has  been  confined  to 
the  publication  of  reports  or  comments  upon  persons  whose 
position  was  of  public  interest  to  the  whole  community,  or 
with  reference  to  matters  of  public  interest  to  the  whole 
community.  Here,  however,  neither  the  position  of  the  per- 
son whose  conduct  is  commented  upon  nor  the  subject- 
matter  with  which  the  Ubel  deals  is  of  such  general  and 
public  interest  and  importance  as  to  bryig  the  defendants 
within  the  protection  oi  privilege. 

790]  *The  motion  to  enter  judgment  for  the  defendants 
therefore  fails,  and  the  judgment  entered  for  the  plaintiff  at 
the  trial  will  stand. 

Judgment  for  the  plaintiff. 

Solicitor  for  plaintiff :  (7.  TT.  Dommett^  for  John  Robin- 
son Barling,  Manchester. 

Solicitors  for  defendants:  Johnson  <ft  Weatheralls^  for 
Stevenson,  Lycett  &  Co.,  Manchester. 

0)  Law  Rep.,  1  C.  P.,  606.  (•)  Law  R^.,  4  Q.  B.,  78. 
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[1  Exchequer  Diviflion,  886.] 
May  19,  1876. 

[m  the  court  of  appeal  from  inferior  courts.] 

*The  Wakefield  Local  Board  of  Health,      [336 
Appellants ;  Lee  and  Another,  Bespondents. 

PremiaeB  fronting,  adjjdning  or  abutting* — PMic  Health  Ad,  1848  (11  eft  12 

Vld.  c,  63),  8,  69. 

.  By  the  Public  Health  Act,  1848,  s.  69,  "in  case  any  present  or  ftiture  street,  or 
any  part  thereof  (not  beinj^  a  highway),  be  not  sewered,  leyelled,  paved,  flagged,  and 
channelled  to  the  satisfaction  of  the  local  board  of  health,  such  board  may,  by  notice 
in  writing  to  the  respective  owners  or  occupiers  of  the  premises  fronting,  acljoininff, 
or  abutting  upon  such  parts  thereof  as  may  require  to  be  sewered,  levelled,  paved, 
fla^rged,  or  channelled,  require  them  to  sewer,  level,  pave,  flag,  or  channel  the  same 
within  a  time  to  be  spedned  in  such  notice.* 

The  respondents*  premises  Were  divided  from  D.  street  by  a  small  stream,  but  by 
two  bridg^  over  the  stream  their  premises  were  connected  with  it;  by  means  of 
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gates  they  could  effectually  close  all  communication.  One  of  the  bridges  had  been 
moved  and  reinstated  by  the  respondents.  The  principal  outlet  from  t£eir  premises 
led  into  W.  Street : 

Held  (per  Grove  and  Field,  JJ.)  that  the  respondents'  premises  fronted  and  abutted 
upon  D.  street  within  the  meaning  of  the  foregoing  enactment. 

Per  Cleasby,  B.,  hesitating,  that  the  premises  adjoined  D.  Street 

Case  stated  by  justices  of  the  peace  for  the  borough  of 
Wakefield,  under  20  &  21  Vict.  c.  43. 

At  a  petty  sessions  held  on  the  10th  of  March,  1875,  a 
complaint  was  preferred  by  the  appellants  under  the  Public 
Health  Actf  1848,  s.  69  (*),  charging  that  prior  to  and  on  the 
337]  3d  day  of  April,  *1872,  and  thenceforward  until  after 
the  service  of  the  notice  next  mentioned,  a  street  called 
Dyehouse  Lane,  situate  within  the  district  of  the  appellants' 
board  (not  being  a  highway  within  the  meaning  of  the  stat- 
utes in  that  behalf)  was  not  sewered,  levelled,  paved,  flagged, 
and  channelled  to  the  satisfaction  of  the  said  Doard :  where- 
upon the  said  board  did,  on  the  15th  day  of  INovember, 
1872,  by  written  notice  in  the  form,  or  to  the  eflfect  pre- 
scribed by  the  statutes  in  that  behalf,  and  dated  the  3d  day 
of  April,  1872,  to  the  respective  owners  and  occupiers  of  the 
premises  fronting,  adjoining,  and  abutting  upon  such  part 
of  the  same  street  as  so  therein  reqiiired  to  be  sewered,  lev- 
elled, paved,  flagged,  and  channelled,  require  the  said  own- 
ei*s  to  sewer,  level,  pave,  flag,  and  channel  the  said  street 
within  six  weeks  from  the  service  of  the  said  notice  in  man- 
ner in  the  said  notice  described ;  that  the  said  notice  was 
not  complied  with  as  by  law  required ;  and,  therefore,  the 
said  board  thought  fit  to  execute,  and  did  thereafter  execute 
the  works  mentioned  and  referred  to  therein  ;  that  the  pro- 
portions of  the  expenses  incurred  by  the  said  board  in  so 

(*)  By  the  Public  Health  Act,  1848  according  to  the  frontage  of  their  re- 
(11  &  12  Vict.  c.  68),  8.  69:  "In  case  spective  premises,  and  in  such  propor- 
anj  present  or  future  street,  or  any  tion  as  shall  be  settled  by  the  surveyor 
part  thereof  (not  being  a  highway),  be  or,  in  case  of  dispute,  as  shall  be  settled 
not  sewered,  levelled,  paved,  flagged,  bj  arbitration  (having  regard  to  all  the 
and  channelled  to  the  satisfaction  of  the  circamstances  of  the  case)  in  the  man- 
local  board  of  healtb,  such  board  may,  ner  provided  by  this  act ;  and  such 
by  notice  in  writing  to  the  respective  expenses  may  be  recovered  from  the 
owners  or  occupiers  of  the  precQises  last-mentioned  owners  in  a  summary 
fronting,  adjoining,  or  abutting  upon  manner,  or  the  same  may  be  declared 
such  parts  thereof  as  may  require  to  be  by  order  of  the  said  local,  board  to  be 
sewered,  levelled,  paved,  flagged,  or  private  improvement  expenses,  and  be 
channelled,  require  them  to  sewer,  recoverable  as  such  in  the  manner  here- 
level,  pave,  flag  or  channel  the  same  inafter  provided." 
within  a  time  to  be  specified  in  such  no-  The  Public  Health  Act,  1875  (38  & 
tice  ;  and  if  such  notice  be  not  complied  89  Vict.  c.  55),  s.  848,  repeals  the  Pub- 
with,  the  said  local  board  may,  if  they  lie  Health  Act,  1848  ;  but  s.  150  of  the 
shall  think  fit,  execute  the  works  men-  Public  Health  Act,  1875,  contains  sim- 
tioned  or  referred  to  therein,  and  the  ilar  provisions  to  the  enactment  above 
expenses  incurred  by  them  in  so  doing  set  out. 
shall  be  paid  by  the  owners  in  default, 
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executing  the  said  works  to  be  paid  by  the  respective  own- 
ers of  premises  so  fronting,  adjoining,  and  abutting  as  afore- 
said, according  to  the  frontage  of  their  respective  premises, 
were  afterwards  (to  wit),  on  the  27th  day  of  April,  1874,  duly 
settled  by  the  surveyor  of  the  said  board,  having  regard  to 
all  the  circumstances  of  the  case,  and  pursuant  to  the  stat- 
utes in  that  behalf ;  that  notice  of  the  amount  of  the  said 
proportions  so  settled  by  the  said  surveyor  was,  in  accord- 
ance with  the  statutes  in  that  behalf,  more  than  three  calen- 
dar months  before  the  3d  day  of  Feljruary,  1875,  being  the 
day  of  complaint,  namely,  on  or  about  the  9th  day  of  June, 
1874,  duly  given  to  all  the  said  owners,  and  the  respective 
proportions  of  the  said  expenses  to  be  paid  by  the  said 
owners  respectively  had  theretofore  and  more  than  three 
calendar  months  before  the  date  of  the  complaint  been  duly 
demanded  of  all  the  said  owners,  but  that  the  respondents, 
two  of  the  said  owners  within  the  meaning  *of  the  [338 
statute  in  that  behalf  made,  had  not  paid,  but  had  refused 
to  pay  their  proportion  of  the  expenses  so  due  from  them 
as  aforesaid,  amounting  to  the  sum  of  £145  13^.  5d,j  nor  had 
paid,  but  had  refused  to  pay  the  interest  in  respect  of  the 
said  sum  by  law  payable  by  them  to  the  said  board,  and 
had  not,  within  the  time  limited  by  the  statute  in  that  behalf 
and  in  manner  thereby  prescribed,  disputed  the  same  ;  and 
that  there  was  therefore  then  due  from  them  to  the  said 
board  in  respect  of  the  premises  the  said  sum  of  £145 13^.  5e2., 
and  the  further  sum  of  £4  14^.  4d.  for  interest  on  the  said 
first-mentioned  sum  pursuant  to  tlie  statute  in  that  behalf, 
making  together  the  sum  of  £150  7^.  dd.  Wherefoie  it  was 
prayed  that  proceedings  might  be  taken  on  behalf  of  the  said 
board  for  recovery  thereof. 

At  the  hearing  the  respondents^  solicitor  admitted  the  reg- 
ularity of  the  preliminary  proceedings  taken  by  the  board, 
and  that  Dyehouse  Lane  was  a  street  repairable  by  the  own- 
ers of  property  fronting,  adjoining,  or  aoutting  thereupon. 

The  street  called  Dyehouse  Lane  was  situate  within  the 
appellants'  district,  and  on  the  east  side  of  the  stream  called 
the  River  Chald  or  Ings  Beck,  which  divided  the  townships 
of  Wakefield  and  Alverthorpe-with-Thomes,  and  also  di- 
vided the  premises  of  which  the  respondents  were  owners 
from  Dyehouse  Lane.  There  were  two  communications 
with  the  respondents'  premises  out  of  Dyehouse  Lane  and 
over  the  beck  by  means  of  two  bridges.  One  of  these 
bridges  was  made  of  brick,  arched  over  tne  beck,  and  might 
be  used  by  horses,  carts  and  other  carriages,  and  by  foot- 
passengers.    The  other  bridge  was  a  wooden  foot-bridge, 


344  EXCHEQUER  DIVISION.  [Vol.  L 

1876  Wakefield  Local  Board  y.  Lee. 

and  could  only  be  uaed  by  foot-passengers.  The  respon- 
dents had  gates  on  their  own  premises,  by  means  of  which 
they  could  at  their  own  will  and  pleasure  effectually  close 
all  communication  between  their  premises  and  Dyehouse 
Lane,  and  these  gates  were  the  only  obstructions  to  the  free 
ingress  and  egress  over  the  bridges  to  and  from  the  respon- 
dents' premises ;  but  it  was  stated  by  one  of  the  respondents 
that  he  had  known  only  one  cart  go  over  the  brick  bridge 
within  the  last  ten  years.  These  bridges  had  directly  com- 
municated between  the  respondents'  premises  and  Dyehouse 
Lane  for  a  creat  number  of  years,  but  there  was  no  evidence 
adduced  snowing  by  whom  they  were  erected.  It  was 
339]  proved  that  they  *had  been  in  existence  for  fifty 
years  or  upwards,  and  it  was  also  proved  that  the  wooden 
loot-bridge  was  removed  by  the  respondents  at  their  own 
cost  from  its  original  position  some  seven  or  eight  years  ago, 
and  that  it  still  communicated  between  their  premises  and 
Dyehouse  Lane.  It  was  not  proved  by  whom  either  of  the 
said  bridges  had  been  repaired,  or  that  they  had  ever  been 
repaired  oy  the  respondents,  except  so  far  as  the  wooden 
foot-bridge  was  altered  and  repaired  by  them  on  its  re- 
moval as  aforesaid. 

The  respondents  admitted  that  they  had  cleansed  or  paid 
for  the  cleansing  of  the  stream  called  Chald  or  Ings  Beck 
up  to  the  middle  thereof  coextensive  with  their  premises. 
The  respondents  proved  that  the  principal  entrance  used  to 
their  premises  was  from  the  street  called  Westgate,  in 
Wakeneld,  and  not  from  either  of  the  bridges. 

The  tippellants  contended,  through  their  counsel,  that 
the  Chald  or  Ings  Beck,  was  a  fence  bounding  the  respon- 
dents' property  ;  and  that,  as  the  respondents  had  two  com- 
munications from  Dyehouse  Lane  over  the  beck  by  means 
of  an  arched  bridge  for  carts  as  well  as  foot-passengers,  and 
a  wooden  bridge  for  foot-passengers,  their  premises  fronted, 
adjoined,  or  abutted  upon  Dyehouse  Lane,  in  respect  of  the 
whole  of  the  frontage  of  their  premises  coextensive  with 
the  stream  called  Chald  or  Ings  ibeck. 

The  respondents  contended  through  their  solicitor  that 
no  part  of  their  property  fronted,  adjoined,  or  abutted  upon 
Pyehouse  Lane,  and  produced  a  conveyance,  dated  the  11th 
of  July,  1845,  of  the  land  and  premises  in  respect  of  which 
the  present  claim  was  made:  upon  the  conveyance  was 
indorsed  a  plan  of  the  premises  purporting  to  be  thereby 

granted.     According  to  this  plan,  the  land  of  the  respon- 
ents  extended  only  as  far  as  the  bank  of  the  stream  next 
their  property.     They  further  contended  that  no  part  of  the 
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stream  called  Ghald  or  Ings  Beck,  or  the  two  bridges  cross- 
ing over  it,  formed  part  of  the  premises  in  the  said  con- 
veyance mentioned;  that,  as  the  principal  entrance  to  their 
premises  was  from  the  street  called  Westgate,  they  could 
not  be  owners  of  premises  fronting,  adjoining,  or  abutting 
upon  Dyehouse  Lane  within  the  meaning  of  the  act ;  that 
the  centre  of  the  stream  formed  the  boundary  between  the 
township  of  Wakelield  and  the  township  of  *Alver-  [340 
thorpe-with-Thornes,  and  that,  supposing  the  respondents 
had  any  right  to  the  stream,  it  would  only  be  as  an  ease- 
ment to  the  centre  thereof  in  the  township  of  Wakefield, 
and  that  the  other  half  of  the  said  stream  would  therefore 
front,  adjoin,  and  abut  upon  Dyehouse  Lane  in  the  town- 
ship of  Alverthorpe-with-Thornes ;  that  the  respondents 
could  not  maintain  an  action  for  damages  done  to  the 
bridges  crossing  the  stream,  and  that  under  the  circumstances 
they  could  not  be  held  liable  to  pay  any  proportion  of  the 
cost  of  repairing  Dyehoupe  Lane,  it  bein^  divided  fi'om 
their  premises  by  the  stream  as  before  mentioned. 

The  appellants'  counsel  argued  in  reply  that,  if  the  re- 
spondents were  owners  up  to  the  middle  of  the  stream,  it 
was  quite  clear  that  they  were  owners  np  to  the  street,  for 
the  other  half  of  the  stream  from  the  centre  thereof  was 
portion  of  the  street,  and  therefoi-e  the  respondents'  premises 
fronted,  adjoined,  and  abutted  upon  Dyehouse  Lane. 

The  justices  dismissed  the  complaint. 

The  question  of  law  arising  upon  the  foregoing  case  was, 
whether  the  respondents  were  liable  to  pay  to  the  appellants 
a  portion  of  the  cost  of  sewering,  levelling,  paving,  uagging, 
and  channelling  Dyehouse  Lane. 

May  18.  John  Forbes^  for  the  appellants:  The  deci- 
sion of  the  justices  in  dismissing  the  complaint  was  wrong. 
The  respondents'  premises  fronted,  adjoined,  and  abutted 
upon  Dyehouse  liane.  The  authorities  bearing  upon  the 
subject  support  the  contention  for  the  appellants:  School 
Board  for  London  v.  Vestry  of  St.  Mary,  Islington  (*), 
and  Baddeley  v.  Oingell  ('),  are  conclusive  in  their  favor. 
Meg.  V.  Newport  Local  Board  of  Health  ('),  establishes  that 
the  question  of  direct  benefit  is  not  material,  and  Mayor 
&c.  of  Manchester  v.  Chapman  (*),  shows  that  even  a  wall 
standing  on  the  respondents'  own  ground  would  not  separate 
their  land  from  Dyehouse  Lane  so  as  to  exempt  them  from 
liability. 

Sanaerson  TennarUy  for  the  respondents:    The  facts  in 

(»)  1  Q.  B.  D.,  W.  (»)  8  B.  «k  S.,  841 ;  82  L.  J.  (M.C.),  »?. 

(•)  1  Ex.,  819.  (<)  87  L.  J.  (M.C.),  178. 

18  Eng.  Rep.  44 
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the  authorities  cited  on  behalf  of  the  appellants  do  not 
resemble  those  in  the  present  case.  The  respondents  have 
341]  only  an  easement  over  the  *stream,  and  cannot  be 
charged  in  respect  of  it.  Olddker  v.  Hunt{'\  which  at  first 
may  seem  to  show  that  the  respondents  are  adjoining 
owners,  really  turned  upon  the  meaning  of  the  word  *' inter- 
ested" in  the  Public  Health  Act,  1848,  s.  146.  But  even  if 
the  respondents  were  seised  of  the  whole  bed  of  the  streamy, 
they  would  not  be  such  owners  of  land  as  are  liable  to  be 
charged,  for  they  derive  no  benefit  from  their  ownership:' 
Plumstead  Board  of  Works  v.  British  Land  Co.  ("). 
John  Forbes  replied. 

Cur.  adv.  vtUt. 

May  19.  The  following  judgments  were  delivered : 
Cleasbt,  B.  :  The  question  to  be  decided  is  whether  the 
respondents'  premises  have  been  brought  within  the  terms 
of  the. 69th  section  of  the  Public  Health  Act,  1848,  and 
whether  they  can  be  said  to  be  "fronting,  adjoining,  or 
abutting  upon"  Dyehouse  Lane.  The  material  facts  may 
be  shortly  stated  as  follows :  A  narrow  stream  runs  between 
the  respondents'  premises  and  Dyehouse  Lane.  It  seems 
clear  that  the  whole  of  the  bed  oi  this  stream  does  not  be- 
long to  the  respondents,  and  the  evidence  before  us  tends 
to  show  that  their  property  does  not  extend  further  than 
the  edge  of  the  banR  next  their  land.  Two  bridges  form 
the  means  of  communication  between  the  respondents'  prem- 
ises and  the  street;  one  of  them  is  of  brick,  but  it  was 
not  clearly  proved  to  whom  it  belonged ;  it  had  been  only 
once  crossed  by  a  cart  during  ten  years.  The  other  bridge 
was  of  wood,  and  appeared  to  belong  to  the  respondents, 
for  they  had  removed  it,  and  this  act  could  only  be  justi- 
fied on  the  ground  of  ownership.  The  respondents  could 
for  all  practical  purposes  prevent  any  one  from  using  the 
bridges  without  their  consent.  Upon  these  facts  we  nave 
to  determine  whether  the  respondents  are  liable  to  pay  the 
amount  claimed  from  them.  I  do  not  consider  the  words 
used  in  the  statute  svnonymous ;  I  think  that  they  were 
carefully  inserted,  and  that  they  have  distinctive  meanings. 
I  think  that  the  respondents'  premises  do  not  "abut"  upon 
342]  Dyehouse  Lane,  because  *the  stream  intervenes 
between  them,  and  I  do  not  think  the  bridges  make  any 
difference  as  to  this.     I  may  remark  that  if  the  respondents' 

E remises  do  either  front,  adjoin,  or  abut  upon  Dyehouse 
lane,   they  will  not  be  exempt  from  liability  upon  the 

(»)  6  D.  M.  A  G.,  876.  ing  Lord  Korthbrook  v.  PlutMiead  Board 

(«)  Law  Rep.,  10  Q.  B.,  203;  explain-    of  Work*,  Law  Rep,,  h  Q.  B.,  183. 
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ground  that  for  practical  purposes  they  gain  no  benefit 
from  their  proximity  to  the  lane:  owners  and  occupiers 
falling  within  the  provisions  of  the  statute  are  to  be  assessed 
according  to  their  frontages,  and  the  argument  that  those 
who  derive  no  advantage  are  not  bound  to  pay  is  not  war- 
ranted by  the  words  of  the  statute.  This  seems  to  be 
established  by  Meg.  v.  Newport  Local  Board  of  Heath  (*). 
I  hardly  think  that  upon  the  facts  stated  the  respondents' 
premises  fronted  the  lane.  The  most  important  word  is 
"adjoining."  Now  it  seems  to  me  that,  as  the  stream  is 
very  small,  the  premises  are  not  really  separated  from  the 
lane,  and  may  be  said  to  adjoin.  The  question  is  substan- 
tially of  fact,  and  the  answer  might  be  diflFerent  if  the  stream 
had  been  so  broad  and  deep  as  to  require  to  be  crossed  in 
a  ferry.  I  should  be  much  disposed  to  abide  by  the  view  of 
the  justices  who  had  before  them  the  materials  for  arriving 
at  a  proper  conclusion,  and  to  refrain  from  overruling  their 
decision ;  but,  as  my  learned  Brothers  concur  in  holding  the 
judgment  of  the  magistrates  to  be  wrong,  I  do  not  dissent 
from  the  conclusion  to  which  they  have  come.  In  my 
opinion,  with  the  exception  of  the  case  which  I  have  already 
mentioned,  the  authorities  cited  in  the  course  of  the  argu- 
ment do  not  throw  any  light  upon  the  question  before  us. 
The  decision  in  Baadeley  v.  OingeU{*)  turned  upon  the 
words  of  a  different  statute ;  the  question  was  whether 
certain  premises  could  be  said  to  lie  within  a  street ;  it  de- 
pended chiefly  upon  the  circumstances  that  they  had  some 
frontage  to  it,  and  that  the  only  mode  of  access  to  them  was 
from  tne  street.  In  School  Board  for  London  v.  Vestry  of 
8L  Mary^  Islington  (*)  the  judges  considered  it  the  most 
material  circumstance  lor  their  decision  that  the  appellants' 
ground  had  no  other  outlet  except  by  passing  into  a  street, 
and  therefore  they  held  that  the  buildings  standing  upon  the 
appellants'  ground  formed  the  street,  though  they  were 
separated  from  *it.  The  facts  of  the  present  case  [343 
are  widely  different,  and  consequently  Baddeley  v.  Oin- 
gell(^)  and  School  Board  for  London  y.  Vestry  of  St.  Mary^ 
Islington  Q  have  no  bewaring  upon  it. 

Gbove,  J.:  In  my  opinion  the  appellants  are  entitled  to 
judgment.  I  quite  admit  that  if  the  question  to  be  decided 
were  really  of  fact,  we  ought  not  to  interfere  with  the  de- 
cision of  the  magistrates ;  but  what  we  have  to  determine  is 
whether,  upon  the  facts  stated,  the  respondents'  premises 
are  really  *' fronting,  adjoining,  or  abutting  upon"  Dye- 
bouse  Lane.    Except  in  mathematics,  it  is  difficult  to  frame 

0)  8  B.  A  S.,  841  ;  82  L.  J.  (M.C.),  97.        (•)  1  Ex.,  819.        («)  1  Q.  B.  D.,  66. 
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exhaustive  definitions  of  words ;  they  must  be  construed  with 
reference  to  the  subject-matter  to  which  they  are  applied. 
Now  it  is  to  be  observed  that  the  narrow  stream  is  crossed 
by  two  bridges,  and  that  these  bridges  are  under  the  con- 
trol of  the  respondents.  There  is  for  practical  purposes  no 
division  by  intervening  land,  and  1  think  that  the  respon- 
dents' premises  may  be  said  in  popular  language  to  abut 
upon  the  lane,  for  the  bridges^  so  far  as  appears,  are  useful 
only  to  them  ;  and  I  also  think  that  they  may  be  said  to  front 
the  lane ;  and  further,  I  do  not  say  that  they  may  not  adjoin. 

I  think  that  we  may  derive  some  assistance  from  the  au- 
thorities cited  before  us.  Baddeley  v.  Oingell  {')  went  much 
further  than  is  requisite  to  support  the  view  wliich  I  take ; 
the  houses  rated  in  that  case  were  situate  in  a  yard,  and  were 
separated  from  the  street  by  other  buildings,  and  yet  they 
were  held  to  be  within  the  street ;  the  property  of  the  pres- 
ent, respondents  is  not  divided  from  Dyehouse  Lane  by 
any  intervening  erections.  A  similar  remark  is  applicable 
to  School  Board  for  London  v.  Vestry  of  St,  Mary^  Isling- 
ton (').  It  was  there  held  that  buildings  separated  from  a 
street  bj^  intervening  houses  "formed '"the  street,  and  the 
Lord  Chief  Justice  seemed  to  be  of  opinion  that  "forming 
a  street"  must  receive  much  the  same  construction  as  "  with- 
in a  street."  Now  if  we  take  the  view  least  favorable  to 
the  appellants,  and  if  we  hold  that  the  respondents'  prop- 
erty aoes  not  extend  beyond  the  bank  immediately  adjoin- 
ing thereto,  I  still  think  the  premises  "front"  and  "abut 
upon"  Dyehouse  Lane :  nothing  like  a  wall  or  a  fence  exists 
344]  between  them.  I  think  that  the  words  of  *the  statute 
must  be  construed  in  their  ordinary  meaning,  and  that  the 
facts  of  the  present  case  fall  within  them. 

Mjr  brother  Field,,  who  was  present  during  the  argument 
of  this  case,  concurs  in  the  result  at  which  1  have  arrived^ 
although  he  may  not  fully  agree  with  all  my  reasons. 

Case  remitted  to  Jtbstioes. 

Solicitors  for  appellants:  Pitman  &  Lane^  for  Brown, 
Wilkin  &  Scott,  Wakefield. 

Solicitor  for  respondents :  Oeorge  Badham^  for  J.  &  J.  E. 
Marsden,  Wakefield. 

(»)  1  Ex.,  819.  O  1  Q.  B.  D.,  66. 

As  to  construction  of  word  "  front-  merce  Ins.  Co.,  7  Hun,  455,  4  Weekly 

ing"  in  statute  :  Philadelphia  «.  East-  Diff.,  848. 

wick,  85  Penn.   St.   R.,  76  ;  Phil.   v.  Of  " adjacent :"  People f>.  Schenner- 

R.  R.  Co.,  33  Penn.  St.  R.,  41 ;  Morri-  horn,  19  Barb.,  540,  556  ;  Peverelly  €. 

eon  o.Hershire,  32  Iowa,  271.  People,  8  Park.  Crim.  Rep.,  69.  69. 

Of  "abutter:"    2   ;Dillon*8  Munic.  Of  "  adjoining :"  Peverelly  t).  People, 

Corp.  (2d  ed. ),  §  507.  3  Park. ,  69 ;  Holmes «.  Carlej,  82  Barb., 

Of    "contiguous:  "  Arkell  v.  Com-  440,  81  N.  Y.,  289. 
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[1  Exchequer  Division,  844.] 
May  20,  1876. 

[in  the  court  of  appeal  from  inferior  courts.] 

The  Mayor,  Aldermen  and  Burgesses  of  Scarborough, 
Api)ellaDts ;  The  Rural  Sanitary  Authority  of  the 
Scarborough  Poor  Law  Union,  Respondents. 

yviaance-^Abatenura—I^ohibitUm— Public  ffealihAei,  1876  (d&<&  89  Vid,  c,  65), 

M.  91.  94,  96. 

Tho  appellants,  who  were  the  urban  sanitary  authority  of  S.,  deposited  in  a  field 
ashes  and  refuse  collected  in  S.,  in  order  that  the  same  might  be  removed  by  certain 
farmers,  with  whom  they  had  contracted  for  the  purchase  thereof :  the  appellants 
were  not  the  owners  or  tenants  of  the  field,  and  they  exercised  no  control  ovA  the 
ashes  and  refuse  after  the  same  were  deposited :  the  deposit  formed  a  nuisance.  An 
order  was  made  under  the  Public  Health  Act,  1876,  s.  96,  by  justices  agidnst  the  ap- 
pellants, for  the  abatement  of  the  existing  nuisance  and  for  the  prohibition  of  its 
recurrence : 

Hddy  that  so  much  of  the  order  as  directed  an  abatement  was  bad,  for  it  prescribed 
an  act,  the  execution  of  which  might  inTolve  the  committal  of  a  trespass ;  but  that 
so  much  of  the  order  as  prohibited  a  recurrence  was  good,  for  it  was  the  appellanta' 
act  which  created  the  nuisance. 

Case  stated  by  two  justices  of  the  peace  for  the  North 
Riding  of  Yorkshire,  under  20  &  21  Vict.  c.  48. 

At  a  petty  session  holden  at  Scarborough  on  the  23d  of 
March^  1876,  a  complaint  was  heard,  charging  that  on  the 
19th  of  February  then  last  there  existed  in  or  upon  prem- 
ises situate  at  Stone  Haggs,  in  the  township  of  Seamer,  a 
nuisance,  to  wit,  a  deposit  of  foul  manure,  which  was  caused 
by  the  act  of  the  appellants,  who  were  the  urban  sanitary 
authority  for  the  borough.  At  the  hearing  *it  was  [345 
proved  that  a  deposit  of  foul  manure  existed  in  a  field  sit- 
uate at  Stone  Haggs,  in  the  township  of  Seamer,  between 
the  27th  of  December,  1875,  and  the  19  th  of  February,  1876  ; 
that  the  field  was  in  the  occupation  of  Ann  Woodall  and 
adjoined  the  high  road ;  that  the  heap  of  deposit  was  near 
to  the  fence  adjoining  the  road,  and  about  one  hundred  and 
fifty  yards  from  the  line  of  railway  from  Scarborough  to 
¥ork ;  that  the  appellants  by  their  servants,  carts  and 
horses,  led  the  manure  and  deposited  it  in  the  field  in  ques- 
tion ;  that  there  was  a  large  daily  traffic  on  the  road  adjoin- 
ing the  field  containing  the  deposit,  and  that  complaints  had 
been  made  to  the  inspector  of  nuisances  by  persons  using 
the  road  in  question.  It  was  also  proved  that  the  deposit 
was  a  nuisance,  and  injurious  to  health,  and  was  so  from 
the  time  it  was  tipped  from  the  appellants'  carts  into  the 
field.      > 
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On  the  part  of  the  appellants  it  was  proved  that  their 
foreman  oi  the  scavenging  department  had  contracted  for 
the  sale  of  ashes,  manure,  and  refuse  collected  in  Scar- 
borough, to  six  farmers  in  Seamer  and  its  neighborhood,  and 
for  delivery  thereof  to  them  in  the  field  in  question ;  that 
the  appellants  had  no  interest  either  as  owners  or  tenants  of 
8uch^  field,  but  that  the  purchasers  of  the  ashes  paid  the 
tenant  for  the  use  of  the  held  for  the  purpose,  and  that  the 

5)urcha8ers  agreed  to  lead  the  ashes  away  to  their  respective 
arms  as  soon  as  possible  after  delivery  thereof  by  the  ap- 
pellants, or  otherwise  to  cover  up  the  ashes  so  as  to  prevent 
a  nuisance ;  that  the  purchasers  contracted  to  pay  the  ap- 
pellants an  agreed  sum  for  every  ton  of  ashes  delivered  m 
the  field,  and  that  after  delivery  thereof  the  ashes  remained 
subject  to  the  exclusive  order  of  the  respective  purchasers  ; 
that  the  deposit  referred  to  in'  the  complaint  was  made  by 
authority  of  the  appellants  under  the  contract  above  men- 
tioned, and  by  the  order  of  the  purchasers. 
On  the  part  of  the  respondents  it  was  urged  that  the  ap- 

!)ellants  having  themselves,  by  their  servants  and  vehicles, 
ed  and  deposited  the  manure  in  the  field  in  question,  were 
liable,  and  that  under  s.  255  of  the  Public  Health  Act,  1875, 
which  provides  that,  where  any  nuisance  appears  to  be 
wholly  or  partially  caused  by  the  acts  or  defaults  of  two  or 
more  persons,  proceedings  may  be  taken  against  any  one  of 
them,  the  appellants,  notwithstanding  any  default  on  the 

§art  of  the  farmers  contributing  to  increase  the  nuisance, 
46]  ^might  be  called  upon  to  abate  the  same,  and  the 
recurrence  thereof  might  be  prohibited. 

On  the  part  of  the  appellants  it  was  contended  that,  as 
they  deposited  the  ashes  in  the  field  under  the  contract  re- 
ferred to  and  by  order  of  the  purchasers,  upon  the  deposit 
the  delivery  was  complete  to  such  purchasers,  and  that  after 
the  delivery  the  appellants  ceased  to  have  control  or  respon- 
sibility in  respect  of  such  deposit ;  and  that  as  they  were 
neither  owners  nor  occupiers  of  the  field,  the  appellants  had 
themselves  no  power  to  remove  the  deposit  or  to  comply 
with  any  order  which  might  be  made  for  the  abatement  of 
the  nuisance  complained  of. 

The  justices  adjudged  the  charge  to  be  proved,  and  or- 
dered the  appellants,  within  one  calendar  month  from  the 
date  of  their  order,  or  a  true  copy  thereof,  to  abate  the  nui- 
sance by  covering  over  or  disinfecting  the  deposit,  or  so 
much  thereof  as  t^en  remained  in  the  field,  so  that  the  same 
should  no  longer  remain  a  nuisance  or  injurious  to  health. 
And  the  justices  being  satisfied  that,  notwithstanding  the 
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nuisance  might  be  abated,  the  same  was  likely  to  recur  on 
the  premises,  did  by  the  same  order  prohibit  the  appellants 
from  causing  or  permitting  any  foul  manure  or  other  matter 
to  be  deposited  upon  the  said  premises  in  such  manner  as  to 
cause  the  recurrence  of  the  nuisance.  The  question  sub- 
mitted for  this  court  was,  whether  on  the  facts  above  stated 
the  appellants  were  liable  to  be  called  upon  to  abate  tho 
nuisance  complained  of,  in  manner  and  form  as  directed  in 
the  said  order,  and  thereafter  to  discontinue  the  delivery  of 
the  ashes  on  the  Held  in  question. 

If  the  court  should  be  of  opinion  that  the  order  had  been 
legally  and  properly  made,  and  the  appellants  were  liable 
as  aforesaid,  then  the  order  was  to  stand ;  bnt  if  the  court 
should  be  of  a  contrary  opinion,  then  the  complaint  was  to 
be  dismissed. 

A.  W.  Simpson,  for  the  appellants :  The  order  is  wholly 
bad,  and  cannot  be  maintained  under  the  Public  Health 
Act,  1875,  ss.  91,  94,  96  Q.  The  appellants  did  not  create 
the  nuisance  complained  *of ;  no  evidence  appears  to  [347 
have  been  given  that  the  manure  was  offensive  whilst  it  was 
conveyed  to  the  field,  and  the  tipping  was  a  matter  which 
lasted  but  for  an  instant,  and  after  the  tipping  the  appel- 
lants had  no  control  over  the  deposit ;  but  by  this  order 
they  are  made  liable  for  the  negligence  of  the  purchasers  in 
allowing  the  deposit  to  accumulate ;  the  reasoning  of  Bram- 

(*)  By  the  Public  Health  Act,  1875  act,  default,  or  sufferance  tho  nuisance 
(88  &  89  Vict.  c.  55),  s.  01,  "  For  the  arises  or  continues,  or,  if  such  person 
purposes  of  this  act  .  .  .  (4,)  any  ac-  cannot  be  found,  on  the  owner  or  oc- 
cumulation  or  deposit  which  is  a  nui-  cupier  of  the  premises  on  which  the 
sauce  or  injurious  to  health  .  .  .  shall  nuisance  arises,  requiring  him  to  abate 
be  deemed  to  be  nuisances  liable  to  be'  the  same  within  a  time  to  be  specified 
dealt  with  summarily  in  manner  pro-  in -the  notice,  and  to  execute  such  works 
Tided  by  this  act :  provided,  first,  that  and  do  such  things  as  may  be  necessary 
a  penalty  shall  not  be  imposed  on  any  for  that  purpose." 
person  in  respect  of  any  accumulation  Sect.  08  :  "If  the  court  is  satisfied 
or  deposit  necessary  for  the  effectual  that  tlie  alleged  nuisance  exists,  or  that 
carrying  on  any  business  or  manufac-  although  abated  it  is  likely  to  recur  on 
lure,  if  it  be  proved  to  the  satisfaction  the  same  premises,  the  court  shall 
of  the  court  that  the  accumulation  or  make  an  order  on  such  person  requir- 
deposit  has  not  been  kept  longer  than  ing  him  to  comply  with  all  or  any  of 
is  necessary  for  the  purposes  of  the  the  requisitions  of  the  notice,  or  other- 
business  or  manufacture,  and  that  the  wise  to  abate  the  nuisance  within  a 
best  available  means  have  been  taken  time  specified  in  the  order,  and  to  do 
for  preventing  injury  thereby  to  the  any  works  necessary  for  that  purpose ; 
public  health."  or  an  order  prohibiting  the  recurrence 

Sect.  94  :  ''On  the  receipt  of  any  in-  of  the  nuisance,  and  directing  the  ex- 
formation  respecting  the  existence  of  a  ecution  of  any  works  necessary  to  pre- 
nuisance  the  local  authorities  shall,  if  vent  the  recurrence ;  or  an  order  both 
satisfied  of  the  existence  of  a  nuisance,  requiring  abatement  and  prohibiting 
serve  a  notice  on  the  person  by  whose  the  recurreuce  of  the  nuisance." 
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well,  B.,  in  Murphy  v.  Caralli  ('),  is  very  much  in  the  ap- 
pellants' favor. 

[Cleasbt,  B.  :  The  manure  is  a  nuisance  from  the  very 
moment  when  it  is  tipped  at  the  heap.] 

The  appellants  are  not  tenants  of  the  field ;  and  the  au- 
thorities show  that  it  is  only  the  occupier  of  the  place  where 
a  nuisance  exists  who  can  be  held  responsible  for  injury 
arising  therefrom ;  even  a  lessor  is  not  liable  for  a  nuisance 
during  the  currencjjr  of  the  lease,  unless  perhaps  he  has  let 
the  property  knowing  that  the  nuisance  tlK^n  existed :  Owin- 
neU  V.  Earner  (*).  The  appellants  have  not  been  guilty  of 
any  wrong,  and,  therefore,  no  duty  is  imposed  upon  them 
to  take  care  of  the  manure  after  it  has  passed  out  of  their 
possession :  Brovm  v.  Malleti  (").  They  are  a  public  body 
disct^arging  duties  important  16  be  fulfilled  for  the  public 
348]  *benefit ;  and  if  the  order  of  abatement  and  prohibi- 
tion be  allowed  to  stand,  they  will  be  seriously  hampered 
in  the  performance  of  the  functions  assigned  to  them. 

[G-BOVE,  J.:  So  far  as  appears  from  the  statements  in  the 
case,  the  appellants  may  take  other  means  of  disposing  of 
the  ashes  and  refuse  collected  in  Scarborough,  and  may 
thereby  avoid  the  creation  of  a  nuisance.  They  cannot  rely 
upon  the  maxim.  Nemo  tenetur  ad  impossibilid.] 

James  Patterson,  for  the  respondents. 

[Cleasby,  B.:  That  part  of  the  order  which  relates  to  a 
prohibition  of  the  recurrence  of  the  nuisance  appears  to  be 

5ood;  but  it  seems  difficulty  to  support  that  part  which 
irects  an  abatement. 

Grove,  J. :  How  is  an  order  to  be  enforced  which  per- 
haps cannot  be  obeyed  without  committing  a  trespass?  (^)] 

in  Brown  v.  BtisseU  (*)  an  order  was  upheld  directing  the 
appellant  to  abate  a  nuisance  which  did  not  exist  upon  his 
own  land. 

[Grove,  J.:  That  case  is  not  in  point;  for  there  the  ap- 
pellant was  to  execute  upon  his  own  premises  what  was 
necessary  to  prevent  the  nuisance  ;  here  the  appellants  have 
no  power  to  go  into  the  field  to  remove  or  cover  up  the 
deposit  without  the  occupier's  consent.] 

If  the  order  stands  as  to  the  abatement,  the  appellants 
will  probably  find  means  to  comply  with  it. 

Cleasby,  B.:  The  order  consists  of  two  parts,  the  one  as 
to  abatement,  the  other  as  to  prohibition ;  1  think  the  for- 

(*)  3  H.  d  C,  462,  at  p.  466.  Court  of  Common  Pleas  refu^Kxl  to  grant 

(*)  Law  Rep.,  10  C.  P.,  658.  an  injunction,  which  could  not  be  o^yed 

(')  5  C.  B.,  699.  without  committing  a  trespass. 
{*)  In   London  and  SoiUh  Wutem  Rtf.        (^)  Law  Rep.,  8  Q.  B.,  251. 
Co.   V.  Webb,  15  C.  B.  (N.S.),  450,  the 
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mer  clearly  bad,  the  latter  clearly  good.  Upon  the  facts 
stated,  it  is  quite  plain  that  a  nuisance  was  created  by  the 
appellants ;  the  deposit  of  the  manure  necessarily  involved 
toe  accumulation  of  matter  injurious  to  the  public  health: 
the  act  of  depositing  the  ashes  and  refuse  was  the  act  of  the 
appellants,  and  therefore  they  were  rightly  directed  to  dis- 
continue it ;  but  as  they  are  not  occupiers  of  the  field,  they 
cannot  lawfully  be  ordered  to  abate  the  nuisance  by  cover- 
ing over  or  disinfecting  the  heap. 

*6rov£,  J.:  I  am  of  the  same  opinion.  It  is  the  [349 
duty  of  the  appellants  to  find  some  place  where  the  ashes 
and  refuse  may  be  deposited  without  creating  a  nuisance ; 
it  is  not  stated  in  the  case  that  they  have  taken  the  best 
available  means  for  preventing  injury  to  the  public,  so  as  to 
bring  themselves  within  the  protection  of  the  first  proviso  in 
8.  91  of  the  Public  Health  Act,  1876 ;  for  anything  that  ap- 
pears, many  other  means  may  exist  whereby  the  refuse  may 
be  carried  away  from  Scarborough  without  producing  incon- 
venience to  any  one ;  therefore  the  part  of  the  order  pro- 
hibiting the  recurrence  of  the  nuisance  must  stand.  I  think, 
however,  that  the  part  directing  abatement  of  the  existing 
nuisance  cannot  be  upheld ;  for  it  directs  the  performance 
of  that  which  may  be  illegal.  The  order  is  good  in  party 
and  also  bad  in  part. 

Order  quashed  as  to  abatemerU;  confirmed  as 
to  prohibition. 

Solicitor  for  api)ellants :  Lammin. 

Solicitors  for  respondents :  Sharp  &  UUithxyme. 


[1  Exchequer  BiTiaion,  352.] 

April  29,  187ft. 

[IN  THE  COUBT  OP  APPEAL  FROM  INFERIOR  COURTS.] 

*CoDD,  Appellant;  Cabe,  Respondent.         [352 

Arrmt — Warrant — Offence  lea$  than  Fdonjf, 

Wben  ft  wmrnukt  has  been  isaned  to  apprehend  a  person  for  an  ofFenoe  less  than 
felony,  the  police  officer ^ho  execatea  it  most  hare  the  warrant  in  his  poaseaaion  ai  9 
the  time  of  arreat 

The  appellant  waa  summoned  to  answer  an  Information  chareing  him  with  tres- 
pass in  pursnit  of  conies ;  as  he  did  not  appear  in  obedience  to  the  summons,  a  war- 
rant was  issued  for  his  apprehension.  The  respondent,  being  a  police  officer  to  whom 
the  warrant  was  directea,  but  DOt  having  it  in  his  possession,  attempted  to  arreat  the 
appellant,  who  thereupon  committed  an  assault  upon  him  : 

Held,  that  the  appellant  could  not  be  convicted  upon  an  information  charging  him 
with  assaulting  the  respondent  in  the  execution  of  his  duty. 

18  Eng.  Rep.  45 
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Case  stated  by  justices  of  the  peace  for  Devonshire,  under 
20  &  21  Vict.  c.  43. 

At  a*  petty  sessions,  holden  at  Totness,  on  the  20th  of  De- 
cember, 1875,  an  information  was  heard,  charging  that  the 
appellant,  on  the  16th  of  October,  1875,  "unlawfully  did 
assault  the  respondent,  he  then  being  one  of  the  constables 
for  the  county  of  Devon,  duly  appointed  and  in  the  due 
execution  of  his  office  and  dutv  as  such  constable. 

It  was  proved  that  the  appellant  was  summoned  to  answer 
an  information  laid  before  a  justice  for  Devonshire,  and 
charging  him  with  a  trespass  in  the  daytime  in  search  of 
353 J  conies,  and  that  he  was  Muly  served  with  the  sum- 
mons, but  that  he  failed  to  appear  in  obedience  thereto; 
thereupon  a  warrant,  on  the  6tn  of  April,  1874,  was. issued 
for  his  apprehension  and  placed  in  the  hands  of  one  of  the 
Devon  county  constables.  The  appellant  was  a  miner,  and 
then  resided  in  the  parish  of  Stoke  Gabriel,  which  adjoined 
the  parish  of  Berry  Pomeroy,  where  the  oflfence  of  trespass- 
ing m  search  of  conies  had  been  committed.  The  warrant 
to  apprehend  was  addressed:  ^'To  the  constables  of  the 
parish  of  Stoke  Gabriel,  in  the  county  of  Devon,  and  to  all 
other  peace  officers  in  the  e^^id  county."  In  accordance 
with  the  usual  regulation,  when  a  wan-ant  was  issued  by  a 
magistrate  for  the  apprehension  of  a  person,  the  constables 
throughout  the  county  were  informed  through  the  chief 
constable  that  a  warrant  was  in  existence  for  the  apprehen- 
sion of  the  appellant. 

The  appellant  was  not  met  with  by  the  police  until  the 
16th  of  October,  1875,  when  the  respondent  in  uniform  met 
the  appellant  in  the  parish  of  East  Portlemouth,  in  the 
county  of  Devon,  and  said  to  him :  "Is  your  name  William 
Codd  V '  The  appellan t  answered  ' '  Yes. ' '  The  respondent 
then  said :  ''I  apprehend  you  under  a  warrant  for  not  ap- 
pearing at  a  Totness  petty  sessions  to  answer  a  summons, 
and  you  must  go  with  me."  The  appellant  said  in  reply : 
"Notto-dav."  There  was  no  evidence  that  the  appellant 
made  any  demand  to  see  the  warrant,  but  the  warrant  at 
that  time  was  not  in  the  personal 'possession  of  the  re- 
spondent. The  respondent  ihen  endeavored  to  apprehend 
the  appellant,  who  used  great  violence  in  resisting  the  at- 
temptea  arrest,  and  inflicted  serious  injuries  upon  the  re- 
spondent. For  the  time  the  appellant  effected  his  escape, 
but  he  afterwards  surrendered  nimself  into  the  custody  of 
the  police. 

The  solicitor  for  the  appellant  took  the  objection  that  the 
attempted  arrest  was  illegal,  because  the  warrant  of  the  6th 
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of  April,  1874,  was  not  in  the  possession  of  the  respondent 
when  he  attempted  to  arrest  the  appellant,  and  therefore 
he  was  not  at  that  time  acting  in  the  execution  of  his  duty 
as  constable. 

The  justices  convicted  the  appellant,  and  adjudged  him  to 
be  imprisoned  in  the  Devon  county  jail,  and  mere  to  be 
kept  to  hard  labor  for  six  months  ('^. 

*The  question  for  the  opinion  or  this  court  was,  [354 
whether  the  warrant  of  the  6th  of  April,  1874,  having  been 
issued  by  a  justice  of  the  peace  for  the  county  of  Devon  for 
the  apprehension  of  the  appellant  for  disobeying  a  summons, 
and  being  in  the  hands  of  the  Devon  county  constabulary, 
the  respondent,  as  one  of  the  officers  of  the  same  force,  be- 
ing then  on  duty  in  uniform,  but  not  having  the  warrant  in 
his  own  personal  possession  at  the  time  oi  the  attempted 
arrest,  was  legally  justified  in  attempting  to  arrest  the  ap- 
pellant. 

April  28.  W.  M.  St.  Atibyn^  for  the  appellant:  The 
conviction  for  the  assault  upon  the  respondent  cannot  be 
upheld ;  the  facts  of  this  case  cannot  be  distinguished  in 

{)rinciple  from  those  in  OaZliard  v.  Laxton  (").  The  offence 
or  which  the  summons  had  been  issued  had  been  commit- 
ted long  before  the  respondent  endeavored  to  take  the  ap- 
pellant into  custody ;  therefore  the  attempted  arrest  was 
ill^al :  Reg.  v.  Marsden  (*). 

[Bramwbll,  6. :  That  case  turned  upon  the  circumstance, 
that  the  original  offence  having  ceased  there  was  no  fresh 
pursuit;  it  nas  no  bearing  upon  the  present  facts.] 

The  appellant  had  not  been  guilty  of  felony ;  tha  offence 
in  respect  of  which  he  had  been  summoned  was  punishable 
summarily ;  and  as  he  had  been  duly  served  with  the  sum- 
mons, he  might  have  been  convicted  in  his  absence,  when 
he  failed  to  api)ear  in  obedience  thereto  {^\ ;  this  shows  that 
he  ought  not  to  be  treated  as  a  criminal,  and  that  the  re- 
spondent ought  not  to  have  attempted  to  arrest  him  without 
havingthe  warrant  in  his  possession. 

M.  W.  McKellar^  for  the  respondent :  In  OalUard  v. 
Laxton  (*)  the  warrant  to  arrest  was  issued  for  the  non-pay- 
ment of  money  under  a  bastardy  order ;  it  was  in  the  nature 
of  civil  process,  and  very  much  resembled  a  writ  of  capias 
ad  satlsf addendum ;  therefore  the  officer  was  bound  to  have 
it  with  him  when  he  attempted  to  arrest  the  person  named 
in  it.     The  distinction  is  between  civil  and  criminal  process ; 

(I)  Under  the  Pretention  of  Crimes        (*)  Law  Rep.,  1  C.  C.  R,  181. 
Act.  1871  (34  h  86  Vict  a  112),  s.  12.  («)  Under  11  <&  12  Vict  c,  48,  a.  2. 

(*)  2  B.  4fc  S.,  868 ;  81  L.  J.  (M.C),  128  ; 
1  Am.  Law  Reg.,  N.S.,  806. 
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if  the  arrest  be  for  a  crime,  it  is  not  necessary  that  the  con- 
355]  stable  should  have  the  warrant  in  his  possession ;  *and 
a  game  trespass  is  clearly  a  criminal  offence :  CaMeU  v. 
Iresoni').  It  is  .only  requisite  that  the  warrant  should  be 
proDerly  directed.  In  JReg.  v.  Sanders  (•)  Kelly,  C.B.,  said  : 
'*Ii  the  warrant  had  been  specially  directed  to  the  police 
constable,  or  generally  to  all  other  constables  and  peace 
officers  of  the  division,  the  arrest  would  have  been  lawful." 
Here  the  warrant  was  without  doubt  properly  directed. 

[Bramwell,  B.:  JReg.  v.  Sanders  {*)  does  not  assist  the 
contention  for  the  respondent ;  for  in  that  case  the  constable 
had  the  warrant  in  his  possession  at  the  time  of  the  assault ; 
the  remark  of  the  Lord  Chief  Baron  must  be  understood  to 
have  been  uttered  with  reference  to  the  facts  proved  at  the 
trial.] 

It  is  submitted  that  as  the  appellant  wa^well  aware  of  the 
reason  why  the  respondent  wished  to  arrest  him,  there  was 
no  necessity  to  give  further  intimation  thereof  by  producing 
the  warrant :  in  1  East,  P.  C,  319,  it  is  said :  ''It  was  ruled 
in  MiackaUaj/s  Case{*\  that  if  the  party  know  the  officer 
and  his  business,  it  is  not  necessary  to  give  express  notice 
thereof." 

[Denman,  J.:  In  JSeg.  v.  Chapman (^\  Hannen,  J.,  fol- 
lowed the  authority  of  OaUiard  v.  Laxtm  (*).] 

W.  M.  St.  Aubyn  did  not  reply. 

Cfur.  adv.  vvXt. 

April  29.  The  following  judgments  were  delivered : 
Bramwell,  B.  :  The  conviction  was  wrong,  and  must  be 
quashed.  The  warrant  to  arrest  the  appellant  had  been 
issued  in  respect  of  an  offence  punishable  upon  summary 
conviction  (') ;  and  I  think  that  OaUiard  v.  LaxUmi^)  is  in 
point  to  show  that,  as  regards  the  possession  of  the  warrant 
by  a  police  oflBcer  at  the  time  of' taking  into  custody,  no 
difference  exists  between  arrest  upon  civil  process  and  arrest 
for  crime  other  than  felony.  In  the  judgment  delivered  in 
the*  case  which  I  have  mentioned,  the  distinction  is  drawn 
between  arrest  for  felony  and  arrest  upon  other  grounds ; 
and  the  reason  is  that  a  police  officer  can  always  arrest 
356]  *and  detain  a  person  whom  he  reasonably  suspects 
to  have  committed  a  felony  ('),  but  as  a  general  rule,  subject 
to  certain  exceptions  mostly  created  by  statute,  he  cannot 

(»)  E.  B.  &  E.,  91.  (•)  Under  1  4  2  Wm.  4,  c.  82,  s.  80. 

(«)  Law  Rep.,  1  C.  C.  R.,  76.  (')  See  BeckwUh  v.  Philby,  6  B.  4  C, 

(')  9  Rep.,  69.  635 ;  as  to  what  la  reasonable  suspicion, 

(*)  12  Cox,  C.  C,  4.  see  Hogg  r.  Ward,  8  H.  4  N.,  417. 
(»)  2  B.  4  S.,  863 ;  81  L.  J.  (M.C.),  128 ; 
1  Am.  Law  Keg.,  N.S.,  805. 
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arrest  without  warrant  a  person  not  charged  with  felony. 
I  have  always  held  it  to  be  clear  law  that  a  person  not 
charged  with  felony  shall  have  the  opportunity  of  seeing 
the  warrant  when  he  is  taken  into  custody ;  and  I  should 
have  arrived  at  the  conclusion  that  the  present  appellant  is 
entitled  to  judgment,  even  although  there  had  been  no  au- 
thority in  his  favor.  We  have  consulted  some  of  the  other 
judges,  and  they  agree  with  us  that  the  decision  of  the  jus- 
tices cannot  be  upheld.  Although  the  appellant  displayed 
great  violence,  yet  it  is  not  expressly  fpund  by  the  justices 
that  he  used  more  force  than  was  necessary  to  prevent  his 
apptehension,  which  was  unlawful;  and,  therefore,  as  the 
case  stands,  he  has  not  been  guilty  in  law  of  even  a  common 
assault. 

Mellor,  J.:  I  quite  agree  with  the  view  which  has  Inst 
been  expressed  by  my  Brother  Bramwell.  I  think  that  &a^ 
Hard  V.  Laoctoni^)  was  w^ll  decided,  and  is  an  authority 
which  we  ought  to  follow.  Whenever  a  warrant  has  been 
issued  to  arrest  a  person  charged  with  an  offence  in  respect 
of  which  he  cannot  be  apprehended  without  a  warrant,  the 
police  officer  must  have  the  warrant  in  his  possession  at  the 
time  when  he  executes  it ;  if  he  has  not,  the  arrest  will  be 
illegal. 

Denman,  J. :  The  general  rule  is,  that  in  felony  a  police 
constable  may  arrest  without  a  warrant,  that  in  offences  of 
a  lesser  degree  he  cannot :  it  follows,  therefore,  that  when 
a  warrant  nas  been  issued  for  an  offence  punishable  upon 
summary  conviction,  the  officer  executing  it  ought  to  have 
it  in  his  possession,  readv  to  be  produced  if  it  is  asked  for. 
In  Odtliard  v.  LaxUmi^)  the  distinction  was  drawn  between 
arrests  for  felony  and  arrests  for  other  matters ;  and  it  is 

J)lain  from  that  case  that  arrests  for  offences  less  than 
elony  stand  upon  the  same  footing  as  arrests  npon  civil 
process.  The  case  which  I  have  mentioned  was  followed 
by  *Hannen,  J.,  in  Reg.  v.  Chapman  i^\  and  I  can-  [357 
not  doubt  that  it  enunciates  a  correct  principle.  The 
respondent  was  not  in  the  execution  of  his  duty,  and 
the  information  w£ls  not  proved.  The  conviction  must  be 
quashed. 

Judgment  for  the  appellarU. 

Solicitors  for  appellant  i  E.  W.  &  H.  C.  Matey  for  Carter 
&  Son,  Torquay. 

Solicitors  for  respondent :  Parkers^  for  Hooper  &-  Michel- 
more,  Newton  Abbott. 

(1)  2  B.  &  S.,  868  ;  81 L.  J.  (M.C.),  128.  Q)  12  Cox,  C.  C,  4. 
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The  English  cases  in  regard  to  ar-  MaMaohusetU ;    Bohan  «.  Lawin, 

rests  without  warrant  are  collected  and  5  Cash.,  281 ;  Com.  «.  Carey,  12  Cnsh., 

elaborately  reviewed  by  Mr.  Greaves,  246;  Com.  v.  McLaughlin,  Id.,  615. 

the  well  known  editor  of  Russell  on  Michigan ;    Drennan  «.  People,  10 

Crimes,  published  in  Cox  &  Saunders'  Mich.,  169. 

Criminal  Acts  (3d  ed.),  LXI,  entitled  New  York:   Holleyv.  Mix,8Wend., 

"The  Law  of   Arrest  without  War-  850;  Matter  of  Henry,  29  How,  Prac, 

rants."  187 ;  Slater  v.  Wood,  9  Bosw.,  15,  26; 

See  also  Price  v.  Seeley,  10  Clark  &  Bums  f>,  Erben,  40  N.  T.,  468,  affirm- 

Finnelly,  28.  1  Bennett  &  Heard's  Lead,  ing  1  Rob.,  555,  26  How.,  278;  Wil- 

Crim.  Cas.  (2d  ed.),  177,  and  notes  183-  son  v.  King,  39  N.  T.  Superior  Ct.  R., 

193.   197-202,   Id.,   220   note;    Burn's  884;  Carpenter  «.  Mills,  29  How.  Pr., 

Justice,  tit.  "Arrest";  1  Albany  Law  473;  Taylor  v.  Strong,  8  Wend.,  48a; 

Jour.,  28;    Hurd    on  Habeas  Corpus  Brown  v.  Chadsey,  89  Barb. ,  258  ;  But- 

(1st  ed.),  402.  895  (2d  ed.)  ;  Moak's  Van  ler  v.  Hawley,  54  Barb..  490,  48  Barb.. 

Sant.  PI.,  881-2;   1  Bish.  Crim.  Proc.  101. 

(2d  ed.),  §§  164-178,  181-6  ;  8  Whart.  Though  he  has  a  void  warrant :  Mil- 

Crim.  Law  (7th  ed.),  || 2927-2985;  1  ler  «.  Foley,  28  Barb.,  682,  2  Wait's 

Russell   on    Crimes    (oth    Eng.    ed.),  Prac,  44. 

709-780  ;  Id.  (7th  Am.  ed.),  255-9.  Rhode  Island  :    Wade  v.  Chaifee,  8 

Questions  as  to  the  right  to  arrest  R.  I. ,  224,  5  Am.  Rep. ,  572,  574  note, 

without  warrant  arise  in  four  classes  of  2.  Where  an  arrest  is  made  by  a 

cases :  constable   or  other  peace'  officer  on   a 

1.  Where  such  arrests  are  made  by  charge  for  a  felony  committed  in  his 
a  constable  or  other  peace  officer  on  a  presence  without  a  warrant,  the  general 
charge  of  felony.  rule  is  that  he  may  arrest  any  person 

2.  Where  such  arrests  are  made  by  a  so  committing  such  offence. 

private  citizen.  nUnois  :  Miles  «.  Weston,  66  His., 

8.  Where  such  arrests  are  made  by  861. 

a  constable  or  peace  officer  on  a  charge  New  York :    Willis  v.  Warren,  17 

of  misdemeanor.  How.  Pr.,  100. 

4.  Where  such  arrests  are  made  by  8.  Where  an  arrest  is  made  by  a 

a  private  citizen.  priv€Ue  citizen  without  warrant,  on  a 

1.  Where  an  arrest  is  made  by  a  charge  of  a  past  felony,  the  general  rule 

eonttahle   or  other  peace  officer  on  a  is  that  two  things  must  concnr  which 

charge  of  a  past  felony  without  a  war-  the  party  arresting  must  prove  at  his 

rant,  the  general  rule  is  that  he  has  a  peril. 

right  at  common  law,  without  a  war-  (a).  A  felony  must  have  been  corn- 
rant,  to  arre'st  any  one  whom  he  sus-  mitted  by  some  person, 
pects  to  be  guilty  of  felony,  whether  he  (&).  Such  private  person  most  have 
acts  upon  his  own  knowledge  or  upon  had  reasonable  cause  to  believe  the 
facts  communicated  by  others.  P<^'^y  arrested  to  be  the  guilty  person. 

Oalifomia :    People  «.  Pool,  27  Cal.,  Alabama  :    Morrell  «.   Quarles,  85 

572.  Ala.,  544. 

Canada  (Upper) ;    Rogers    «.    Van  Canada  (Upper) ;    Rogers   «.    Van 

Valkenburgh,  20  Q.  B.,  218;  Cottrell  Valkenburgh,  20  Q.  B.,  220;  McKen- 

«.  Hueston,  7  C.  PI.,  277.  sie  v.  tiibson,  8  Q.  B.,  100;  Ashley  th 

Connectiout:    Knot  v.   Gray.  Kir-  Dundas,  5  K.  B.,  O.S..  749;  Patterson 

by,  67.  tj.  Scott,  88  Qi  B.,  642. 

Bngland :    Gosden    «.    Elphick,    4  Connecticut :    Wrexford  v.  Smith, 

Exch.,  445  ;  8  N.  Y.,  Lef.  Obs.,  204.  2  Root,  171. 

Illinois  :    Shanley  «.  Wells,  71  Illi-  Bngland  :    Lester  «.  Perryman,  L. 

nois,  78.  R.,  4  H.  L.,  521,  reversing  L.  R.,  3 

Indiana :    Doering  v.  State,  49  Ind..  Exch..  197. 

56,  19  Am.  Rep.,  669,  672  note.  Qeorgia  :    Habersham  «.  State,  56 

Kentucky:    Jamieson   v.    Gamett,  Geo.,  61 ;  Long  «.  State,  12  Geo.,  292. 

10  Bush,  221.  Illinois  :    Dodds  v.  Board,  48  Ills.. 

Maine:    Burke  c.  Bell,  86  Maine,  95;  Marshall  v.  Smith,  49  Ills..  896; 

817.  Smith  «.  Donnelly.  66  Ills..  464. 
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Indiana  :    See  Doering  «.  Sute,  49  North  Carolina  :    State  o.  Belk,  76 

Ind.,56.  N.  C,  12. 

New  Jeney  :    Benk  «.  McGregor,  Ohio  :    See  under  gtattUe :   Wolf  v. 

82  N.  J.  Law,  70  ;  Spencer  v.  Anness,  State,  19  Ohio  St.  K.,  248,  257. 

82  N.  J.  Law,  100*  6.   Where  an  arrest  is  made  by  a 

See  Schroeder  «.  Ehlers,  81  N.  J.  constable  or  other  peace  ofQcer  withoat 

Law,  44.  warrant,  on  a  charge  for  a  misdemea- 

New  York :    Holler  «.  Mix,  8  Wen-  nor  committed  in  his  presence,  or  just 

dell,  8dO;  Burns  «.  Erben,  40  N.  Y.,  terminated,  involving  a  breach  of  the 

468;  People  v,  Adler,  8  Park.,  249;  peace,  the  general  rule  is  that  he  majr 

Brown  «.  Chadsey,  89  Barb.,  2*53  ;  But-  arrest  for  a  misdemeanor  involving  an 

ler  «.  Hawley,  54  Barb.,  490,  48  Barb.,  affray  or  a  breach  of  the  peace  contin- 

101.  ning  at  the  time  of  the  arrest,  or  a  well 

North  Carolina :    State  v.  Brjant,  founded  apprehension  of  its  renewal : 

65  N.  C. ,  827.  Pricf  «.  Seeley,  10  Qark  &  Fin. .  28  ; 

Pennsylvania :    Wakeley  «.  Hart,  Henessey  «.  Conolly,  6  N.  T.  Weekly 

6  Binn.,  316.  Dig.,  88  ;  although  the  cases  are  quite 

4   Where  an  arrest  is  made  by  a  conflicting  as  to  whether  he  may  not 

private  citizen  without  warrant,  on  a  arrest  for  any  misdemeanor,  whether 

charge  of  a  felony  committed  in  his  it  involve  a  breach  of  the  peace  or  not, 

presence,  the  general  rule  is  that  all  and  the  practitioner  should  examine  the 

persons    whatever,    who    are   present  cases  in  hjs  own  state. 

when  a  felony  is  conmiitted,  are  bound  Connecttout  s   Knot  v.  Gray,  1  Boot, 

to  apprehend  the  offender.  66. 

Georgia:  Long  v.SUte,  12Ga.,298.  Bngland  ;    Han  way  «.  Bonltber,  1 

New  York:    Phillips  «.  Trull,  11  Moody  &  Rob.,  15;  Regina  «.  Light, 

Johns.,  487;  People  «.  Wolven,  7  N.  Dears.  &  B.  C.  C,  882  ;  Timothy  «. 

Y.  Leg.  Obs.,  89.  Simpson,  1  Cr.,  Mees.  &  Rose.,  757,  and 

Wisconsin :  Keenan  «.  State,  8  Wis-  note,  p.  765,  Johnson  &  Co.'s  ed. 

cousin,' 182.  Illinois:    Newton    v.    Loddin,    77 

5.  Where  an  arrest  is  made  by  a  con-  Dls.,  108;  Shanley  «.  Wells,  71  Ills., 

stable  or  other  peace  officer  without  a  78 ;  Lancaster  v.  Lane,  19  Bis.,  242. 

warrant,  on  a  charge  of  past  misdemea-  Indiana  ;    NeaUs   «.    Hayward,    48 

nor,  the  general  rule  is  that  he  cannot  Lid.,  19. 

at  common  law  arrest  for  such  an  of-  Ireland  :    Murphy    «.    McClelland, 

fence  after  it  has  been  committed.  Irish  L.  R.,  5  C.  L.,  440. 

Bngland  :    Regina  «.  Walker,  Bell's  Michigan :    An  insane  person  :  Lott 

C.  C,  858 ;  Price  «.  Seeley,  10  Clark  &  v.  Sweet,  88  Mich..  808. 

Finnelly,  28.  New  York  :    Henessey  «.  Ck>nolly, 

a«oigim :    See  Johnson  «.  State.  80  6  ^.  Y.  Weekly  Dig.,  88 ;  Coyles  «. 

Geo.,  426.  Husten,   10   Johns.,   86;    Phillips   «. 

niinoia:   Raffertyo.  People,  69  His.,  Trull,    11    Johns.,    486;    Butolph   «. 

Ill,  18  Amer.  Rep.,  601 ;  Shanley  «.  Blust,  41  How.  Pr.,  481 ;  Carpenter  «. 

Wells,  71  Ills.,  78,  82 ;  Main  c.  Mc-  MUls,  29  How.,  473 ;  Stage  Horse  Ca- 

Carty,  15  Ills.,  441.  ses,  15  Abb.  Pr.,  N.S.,  51.  61 ;  Willis 

Ireland:    Forbes  «.  Lloyd,  Irish  L.  tJ.  Warren,   17  How.,  100;  Meyer  «. 

R.,  10  C.  L.,  552.  Clark,  41  N.  Y.  Superior  Court  Rep., 

Kansas  :    See  Prell  v.  McDonald,  7  107. 113. 

Eans.,  426.  See  Sands  «.  Benedict,  5  Thomp.  & 

Massaohusetts  :    Com.  v,  Carey,  12  Cooke,  19. 

Cush.,  246 ;  Com.  v.  McLaughlin,  I4.,  North  Carolina :    State  v.  Belk,  76 

615.  N.  C,  12. 

New  York:    Phillips  v.  Trull,  11  Pennsylvania:    Com.   «.  Fisher,  1 

Johns..  486;   Meyer  t?.  Clark,  41  N.  Y.  Leg.  Gazette  R.,  50  ;  Com.  «.  Deacon, 

Superior  Court  Hep.,  107;  People  v.  8  &rff .  &  Rawle,  47. 

Adler,  8  Park.,  249  7.    Where  an  arrest  is  made  by  a 

See  Butler  «.  Hawley,  54  Barb.,  490,  prwcUe  citizen  without  warrant,  on  a 

48  Barb.,  101.  charge  of    a   past   misdemeanor,   the 

See  Sands  «.  Benedict,  5  Thomp.  &  general  rule  is   he   has  no  right  to 

Cooke,  19.  do  so.  * 
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Zllinolfl  !    Bee  Smith  v.  Donnelly,  66  costodj  under  charge  of  a  felony,  may 

His. ,  464  show  reasonable  and  probable  caase  of 

Indiana :    Doerlng  «.  State,  49  In-  suspicion  in  mitigation  of  damages : 

diana,  56.  Perkins  v.  Vaughn ,  4  Man.  &  Gr.,  988 ; 

Kentucky:   Jamieson  c.  Gamett,  10  1  N.  Y.  Leg.   Obs.,  285;   Goeden  «. 

Bush,  231.  Elphick.  4  Exch.,  445.  447 ;  8  N.  T. 

New   York:    People   9.    Adler,  8  Leg.  Obs.,  204;  Brown  t.  Chadsey,  89 

Park.,  249.  Barb.,  258;   Judson   «.   Reardon,    16 

8.    Where  an  arrest  is  made  by  a  Minn.,  481. 

private  citizen  iffithout  toarrant,  on  a  As  to  an  ofScer  taking  and  detaining 

charge  of  a  misdemeanor  committed  in  gambling  instruments  and  other  arti- 

his  presence,  the  general  rule  is  that  cles  to  m  used  as  evidence,  see  Willis 

he  cannot  arrest  for  a  misdemeanor  v.  Warren,  17  How.  Pr.,  100, 1  Hilton 

without  warrant,  though  a  priva^  per-  590  ;    Spauiding  «.  Preston,  21  Ver 

son  may  arrest  or  give  in  charge  one  mont,  9,  1  Ijaw  Reporter,  N.S.,  458 

engaged  in  an  affray  or  breach  of  the  BoUes  «.  State,  8  West  Va.,  685,  687 

I>eace  continuing  at  the  time  of  the  Houghton  v.  Bachman,  47  Barb. ,  888 

arrest,  or  if  there  be  a  well  founded  Com.    o.    Gaming    Implements,    119 

apprehension  of  its  renewal:  Price  «.  Mass.,  882;   Closson  c.  Morrison,  47 

Seeley,  10  Clark  &  Finnelly,  28.  N.  H.,  482. 

Bngland  :    Price  «.  Seeley,  10  Clark  As  to  arrests  for  violation  of  a  city 

&  Finnelly,  28.                     «  ordinance,  see  Schneider  «.  McLane,  86 

BiIinnMota:    Judson  c.  Reardon,  16  Barb.,  495,  4  Abb.  Court  App.  Dec., 

Minn.,  431.  154,  8  Trans.  App.,  266,  8  Keyes,  568 ; 

New  York  :    Phillips  v.  Trull,  11  Sircle  v.  Neeves,  47  Ind.,  289 ;  Shanley 

Johns.,  486.  «.  Wells,  71  Ills,  78 ;  State  «.  Belk,  76 

Where  a  private  citisen  merely  dis-  N.  C«,  10 ;  Nealis  «.  Hay  ward,  48  Ind., 

closes  what  he  knows  and  only  ex-  19;    Johnson  e.   State,  80  Geo.,  426; 

presses   an   opinion   that   there   was  Bryan  e.  Bates,  15  Ills. ,  87 ;  Main  v. 

enough  of  suspicion  to  have  4.he  ac-  McCarty,  15  Ills. ,  441 ;   Henessey  v, 

cused  examined,  but  does  not  request  Conolly,  6  Weekly  Dig.,  88,   N.  T. 

or  urge  any  arrest  but  leaves  it  to  an  Supreme  Court. 

officer  to  decide  on  its  propriety,  he  is  Detaining  for  too  Ion?  a  time,  or  does 

not  liable  for  an  arrest  made  by  an  not  take  the  accused  before  a  magis- 

offieer ;  Bums  «.  Erben,  26  How. ,  273,  trate  :  Habersham  «.  State,  56 Geo.,  61; 

277, 1  Rob.,  555,  affirmed  40  N.  T.  463 ;  State  e.  Parker,  75  N.  C,  249,  22  Am. 

Patterson  «.  Scott,  88  U.  C.  Q.  B.,  644 ;  Rep.,  669  ;  Brock  e.  Stimson,  108 Mass., 

Van  Latham  «.  Libby,  88  Barl9.,  889;  520,  11  Am.   Rep.,  890;  Johnson  v. 

Peckham  «.  Tomlinson,  6  Barb.,  253 ;  Mayor,  46  Geo.,  80 ;  Burke  v.  Bell,  86 

Carratt  «.  Moriey,  1  Q.  B.,  18  ;  Barber  Maine, 817;  Judson  e.Reardon,  16 Minn. 

«.  RoUinson,  1  Cromp.  &  Mora.,  880;  431;  Butler  ti.  Hawley,  48  Barb.,  101. 

West  e.  SmaJlwood,  8  Mees.  &  Welsh ,  A  magistrate  has   no  authority  to 

418 ;  Brown  o.  Chapman,  6  C!  B.,  865 ;  order  a  person,  accused  of  a  criminal 

Cohen  e.  Morgan,  6  D.  &  R.,  8 ;  Cooper  offence,  to  be  committed  until  a  subse- 

«.  Harding,  7  Q.  B.,  928.  quent    day  for  examination,  without 

See  also  Famam  e.  Feeley,  56  N.Y.,  tlie  accused  being  first  brought  before 

451.  him  :  Pratt  v.  Hill,  16  Barb.,  808. 

Otherwise  if  he  take  any  part  in  the  See  Sircle  v.  Neeves,  47  Ind.,  289. 

arrest:  Brown  e.  Chadsey,  89  Barb.,  As  to  the  duty  of  an  officer  making 

258  ;  Patterson  v.  Scott,  88  U.  C.  Q.  B.,  arrest    upon  a   telegram  :   Matter   of 

644.  Henry,  29  How.,  185  ;  Hawley  e.  But- 

A  private  citizen  when  sued  for  false  ler,  48  Barb.,  101,  54  Barb.,  490 ;  Ex 

imprisonment  in  giving  a  party  into  parte  Cubreth,  49  Cal.,  485. 


Vol.  I.]  EXCHEQUER  DIVISION.  361 


6add  Y.  Houghton.  1876 


[1  Exchequer  Dividon,  857.] 

JoDe  20,  1876. 

[IN  THE  COURT  OF  APPEAL.] 

Gadd  V.  Houghton  and  Another. 

PrincipcU  and  Agent — 8aU  of  Ooodi — Broker  making  Bold  note  "  on  Aoeotmt  of^ 
foreign  Frineipal — Pergonal  Liability  of  Broker, 

Prnit  brokers  in  Liverpool  gave  a  fruit  merchant  the  following,  sold  note :  "  "We 
have  this  day  sold  to  yon  on  account  of  James  Horand  &  Co.,  Valencia,  2,000  cases 
Valencia  oranges,  of  the  brand  James  Morand  ifc  Co.,  at  12«.  9dL  per  case  free  on 
board,  .  .  .  ."  and  signed  it  without  any  addition.  The  purchaser  having  brought 
an  action  against  the  brokers  for  non-delivery  of  the  oranges  : 

Held,  reversing  the  decision  of  tlie  Exchequer  Division,  that  the  words  "  on  ac- 
count of  James  Morand  &  Co."  showed  an  intention  to  make  the  foreign  principals, 
and  not  the  brokers,  liable,  and  that  the  brokers  were  not  liable  upon  uie  contract. 

Paiee  v.  Walker  (Law  Rep.,  6  Ex.,  178)  commented  on. 

This  was  an  action  for  non-delivery  of  oranges  sold  by  the 
defendants  to  the  plain tiJOT.  At  the  trial  before  Pollock,  B., 
at  the  Liverpool  spring  assizes,  1875,  the  following  facts 
were  proved :  The  plaintiff,  a  fruit  merchant  in  Liverpool, 
having  had  some  communication  with  the  defendants,  who 
were  fruit  brokers  in  Liverpool,  as  to  the  purchase  of 
oranges  with  the  brand  of  James  Morand  &  Co.,  wrote  to 
the  defendants  on  the  4th  of  November,  1874,  as  follows : 
"Pteas  telQ^raph  out  an  order  on  my  account  for  2,000 
cases  Valencia  oranges  (all  430s)  of  the  brand  James  Morand 
&  Co.  Shipment  from  commencement  of  season  to  not  later 
than  the  7th  of  December  next,  at  12*.  9d.  per  case,  f.  o.  b.'^ 
The  *defendant8  accordingly  telegraphed  to  James  [358 
Morand  &Co.  at  Yalencia,  in  Spain,  that  they  had  this  offer, 
and  having  on  the  7th  of  November  received  a  reply  by  tel- 
egram from  Morand  &  Co.  that  they  accepted  the  offer,  the 
defendants,  on  the  9th  of  November,  wrote  to  the  plaintiff 
as  follows:  "Mr.  George  Gadd.  We  have  this  day  sold  to 
you  on  account  of  James  Morand  &  Co.,  Valencia,  2,000 
cases  Valencia  oranges  (all  420s)  of  the  brand  ^  James  Mo- 
rand &  Co.'  at  12*.  9d.  per  case,  free  on  board.  Shipment 
from  commencement  of  season,  to  not  later  than  7th  of  De- 
cember next.  Payment  as  usual.  J.  C.  Houghton  &  Co." 
The  contract  not  having  been  performed,  the  plaintiff  brought 
this  action.  The  defendants  counsel  contended  that  upon 
this  contract  Morand  &  Co.,  and  not  the  defendants,  were 
liable,  and  they  called  several  brokers  and  other  witnesses, 
who  gave  evidence  of  usage  in  Liverpool  as  to  the  non-lia- 
bility of  brokers  upon  contracts  in  the  present  form,  but 

18  Eng.  Rep.  46 
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the  evidence  became  immaterial  in  the  view  taken  of  the 
contract  by  the  Court  of  Appeal.  A  verdict  was  then  en- 
tered for  the  defendants,  with  leave  to  the  plaintiff  to  move 
to  enter  it  for  him,  on  the  ground  that  the  defendants  were 
personally  liable  on  the  contract,  the  damages,  if  necessary, 
to  be  settled  by  a  referee. 

An  order  nisi  having  been  obtained  accordingly,  was, 
after  argument  on  the  11th  of  January,  1876,  made  absolute 
bv  the  Exchequer  Division  (Kelly,  C.jB.,  Pollock  and  Hud- 
dleston,  BB.),  on  the  ground  that  the  case  was  undistinguish- 
able  from  Paice  v.  Walker  (*). 

From  this  decision  the  defendants  appealed. 

Benjamin^  Q.C.,  and  Bigham^  for  the  appellants,  re- 
ferred to  Cropper  v.  CooJc(f\  Paice  v.  Walker  (^\  and  to 
Southwell  V.  Bowditch  (').  [The  arguments  as  to  the  admis- 
sibility and  effect  of  the  evidence  of  usage  are  omitted  as 
immaterial,  the  Court  of  Appeal  holding  that  the  defendants 
were  not  liable,  without  reference  to  that  usage.] 

Her  Schelly  Q.C.,  and  M^ConneUy  for  the  plaintiff:  The 
defendants  having  signed  the  contract  in  their  own  name 
359]  without  *qualiiication  ^xq  prima  fade  liable  person- 
ally :  see  the  note  to  Thomson  v.  Davenport  (*).  It  is  not 
sumcient  for  an  agent  to  stat«  that  he  is  agent :  per  Lord 
Campbell  in  Parker  v.  Winlow{^)\  the  intention  to  bind 
the  principal  and  not  the  agent  should  clearly  appear  from 
the  agent's  signature,  as  in  Deslandes  v.  Gregory  ().  When, 
as  here,  the  principal  is  a  foreigner,  residing  abroad,  the 
presumption  is,  to  say  the  least,  stronger  that  it  is  intended 
to  make  the  agent  responsible:  Lennard  v.  Robinson (^\ 
and  Story  on  Agency,  7th  ed.,  ss.  268,  290,  400. 

James,  L.J.:  I  think  the  judgment  of  the  Exchequer 
Division  ought  to  be  reversed.  The  case  is  not,  in  my  opin- 
ion, in  any  way  governed  by  Paice  v.  Walker  (*),  for  what- 
ever the  decision  was  in  that  case  npon  the  words  "as 
ag^nts,"  the  words  in  the  present  case,  "on  account  of," 
are  not  at  all  ambiguous,  and  it  would  be  impossible  to 
make  them  words  of  description.  The  ratio  decidendi  in 
Paice  V.  Walker  {')  was  that,  having  regard  to  the  contract 
apd  all  the  circumstances  of  the  case,  the  words  *'  as  agents" 
must  be  considered  as  merely  describing  or  intimating  the 
fact  that  the  defendants,  were  agents,  and  did  not  amount  to 
a  statement  that  they  were  making  a  bargain  "on  account 
of"  another  person.     Those  are  the  very  words  used  in  the 

(>)  Law  Rep.,  6  Ex.,  178.  (»)  7  E.  A  B.,  at  p.  »47 ;  27  L.  J.  (Q.B.), 

(•)  Law  Rep.,  8  C.  P.,  194.  at  p.  62. 

(«)  1  C.  P.  D.,  100,  and  on  appeal,  874.  (•)  2  E.  <k  E.,  602;  29  L.  J.  (Q.B.),  98. 

(*)  2"Sm.  L.  C,  6th  ed.,  844.  O  6  E.  A  B.,  126 ;  24  L.  J.  (Q.B.),  276. 
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present  case.  When  a  man  says  that  he  is  making  a  con- 
tract ^^on  account  of"  some  one  else,  it  seems  to  me  that  he 
uses  the  very  strongest  terms  the  English  language  affords 
to  show  that  he  is  not  binding  himself,  but  is  binding  his 
principal.  As  to  Paice  v.  Walker  {^\  I  cannot  conceive  that 
the  words  '*as  agents"  can  be  properly  understood  as  im- 
plying merely  a  description.  The  word  **as"  seems  to  ex- 
clude that  idea.  If  that  case  were  now  before  us,  I  should 
hold  that  the  words  *^as  agents"  in  that  case  had  the  same 
effect  as  the  words  ^^on  account  of"  in  the  present  case,  and 
that  the  decision  in  that  case  ought  not  to  stand.  I  do 
not  dissent  from  the  principle  that  a  man  does  not  relieve 
himself  from  liability  upon  a  contract  by  using  words  which 
are  intended  to  be  merely  words  of  description,  *but  [360 
I  do  not  think  the  words  "as  agents"  were  words  of  de- 
scription. 

Hellish,  L.  J.:  I  am  of  the  same  opinion.  The  question 
is  whether,  on  the  true  construction  of  this  contract,  Hough- 
ton &  Go.  sold  the  goods  themselves  or  entered  into  a  con- 
tract on  behalf  of  Morand  &  Co.  The  language  used  must  be 
interpreted  according  to  its  plain  and  natural  meaning.  As 
is  said  in  the  note  to  Thomson  v.  Davenport  ("),  when  a  man 
signs  a  contract  in  his  own  name  he  is  prima  facie  a  contract- 
ing party  and  liable,  and  there  must  be  something  verjr  strong 
on  the  face  of  the  instrument  to  show  that  the  liability  does 
not  attach  to  him.  But  if  there  are  plain  words  to  show  that 
he  is  contracting  on  behalf  of  somebody  else,  why  are  wc 
not  to  give  effect  to  them  %  I  can  see  no  difference  between 
a  man  writing  "  I,  A.  B.,  as  a^nt  for  C.  3J.,  have  sold  to  you," 
and  signing  ''  A.  B. ;"  and  his  writing,  ''  I  have  sold  to  you  " 
and  signing  "  A.  B.  for  C.  D.  the  seller."  When  the  signature 
comes  at  tne  end  you  apply  it  to  everything  which  occurs 
throughout  the  contract.  If  all  that  appears  is  that  the 
agent  has  been  making  a  contract  on  behalf  of  some  other 
person,  it  seems  to  me  to  follow  of  necessity  that  that  other 
person  is  the  person  liable.     This  is  one  of  the  simplest 

rssible  cases.  How  can  the  words  '^on  account  of. Morand 
Co."  be  inserted  merely  as  a  description?  The  words 
mean  that  Morand  &  Co.  are  the  people  who  have  sold.  It 
follows  that  the  persons  who  have  signed  are  merely  the 
brokers  and  are  not  liable.  I  agree  also  that  the  circum- 
stances of  Paice  v'.  Walker  (*)  are  to  be  distinguished  from 
the  present,  and  that  the  judgment  of  the  Exchequer  Divi- 
sion ought  to  be  reversed. 
Bagoallay,  J. a.,  concurred. 

0)  Law  Rep.,  6  Ex.,  178.  («)  2  8m.  L.  C,  6th  ed.,  344. 
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QuAiN,  J.:  The  case  appears  to  me  plain.  It  seems  ex- 
traordinary that  there  should  be  any  doubt  whether  this 
binds  the  principal  or  the  agent.  It  is  said  that  in  order  to 
relieve  the  agent  from  liability,  he  must  sign  '*as  agent"  or 
^'on  account  of"  Morand  &  Go.  I  cannot  see  the  necessity 
for  adding  those  words  to  the  signature  if  you  can  gather 
from  the  contract  that  he  makes  it  on  account  of  Morand  & 
361]  Co.  Those  words  at  the  end  of  the  *signature  would 
add  nothing  to  what  has  been  stated  in  the  body  of  the  con- 
tract. Tlie  agent,  therefore,  does  not  render  himself  per- 
sonally liable  by  not  adding  them. 

Archibald,  J.:  I  am  of  the  same  opinion.  The  usual 
way  in  which  an  agent  contracts  so  as  not  to  render  himself 
personally  liable  is  by  signing  as  agent.  That,  however,  is 
not  the  only  way,*  because,  if  it  is  clear  from  the  body  of  the 
contract  tnat  he  contracted  only  as  agent,  he  would  save 
his  liability.  No  words  could  be  plainer  than  the  words 
^'on  account  of  Morand  &  Co."  to  show  that  the  defendants 
contracted  only  as  agents. 

.  I  also  agree  that  Paice  v.  Walker  Q)  is  to  be  distinguished 
from  this  case. 

Judgment  reversed  and  rule  discharged. 

Solicitors  for  plaintiff :  Johnson  <6  WeatheraU^  for  Snow- 
ball, Copeman  &  Smith,  Liverpool. 

Solicitor  for  defendants :  JE.  Byrne^  for  Whitley  &  Mad- 
dock,  Liverpool.  , 

(1)  Law  Rep.,  6  Ex.,  178. 


[1  Exchequer  Diyision,  864.] 
May  22,  1876. 
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Bill  of  Sale — PosMstion  or  apparent  PotMnion  of  Gooda  by  Grantor  a»  Servant  to 
Grantee-^Deaeription  of  every  atUeting  Wilneee^Afidavii  Defective— 11  iM  18  VkL 
c.  86,  se,  1,  6. 

The  ezecation  by  the  g^ntor  of  a  bill  of  sale  which  was  not  made  tinder  process 
and  which  reqaired  registration  was  attested  by  two  witnesses,  and  contained  a 
description  of  tne  residence  and  occupation  of  each  witness.  The  affidavit  filed  with 
the  bill  contained  a  description  of  the  residence  and  occupation  of  only  one  of  the 
attesting  witnesses : 

Heldf  that  the  affidavit  was  not  sufficient  to  satisfy  17  A  18  Vict.  c.  86,  s.  1,  since 
it  did  not  contain  a  description  of  the  residence  and  oocu|>ation  of  "  every  attesting 
witness." 

The  grantor  of  a  bill  of  sale  of  household  fumitnre  managed  a  business  as  servant 
to  the  grantee  at  a  weekly  salary,  and  was  allowed  to  reside  in  the  house  where  the 
business  was  carried  on  and  to  use  the  furniture  as  part  of  his  salary,  the  grantee 
residing  elsewhere.  The  goods  having  been  taken  in  an  execution  agidnst  the 
grantor  and  the  bill  not  having  been  duly  regpistered : 
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HM,  that  the  goods  were  in  the  poeseaaion  of  the  graDtor  within  the  meaning  of 
17  A  18  Vict  c.  36,  88.  1,  ft,  and  that  the  execution  creditor  was  entitled  to  tnem 
as  against  the  grantee. 

Interpleader  issue,  in  which  the  plaintiff  affirmed,  and 
'the  defendant  denied,  that  certain  goods  and  chattels  on  the 
11th  of  *Pebruary,  1876,  seized  that  day  by  the  [365 
sheriff  of  Surrey,  under  a  fi,  fa.  issued  upon  a  judgment 
recovered  by  the  defendant  against  Henry  Pickard,  were 
the  property  of  Edwin  Pickard,  the  plaintiff.  At  the  trial 
at  the  Surrey  spring  assizes,  1875,  before  Joyce,  Q.C.,  com- 
missioner, the  following  facts  were  proved : 

In  October,  1874,  the  plaintiff  Edwin  Pickard,  a  dairy- 
man and  cab  owner,  bought  a  dairy  business  at  Stockwell 
Green  for  his  brother  Henr}^,  the  debtor,  who  thereupon 
brought  up  from  a  farm  which  he  had  previously  rented, 
his  family  and  household  furniture  to  the  house  at  Stockwell 
Green,  and  began  to  reside  there  and  carry  on  the  dairy  busi- 
ness. The  debtor  being  unable  to  pay  the  purchase-money, 
the  plaintiff  completed  the  purchase  on  his  own  account,  and 

Slid  the  debtor  26^.  a  week  as  his  manager.  *0n  the  3d  of 
ecember  the  debtor,  in  consideration  of  past  advances  and 
a  present  loan,  gave  the  plaintiff  a  bill  of  sale  of  all  the  fur- 
niture and  goods  on  the  premises  at  Stockwell  Green.  It 
was  provided  by  the  bill  that  so  long  as  the  plaintiff  should 
think  fit  the  debtor  should  "have  the  use  and  apparent 

Eossession  of  the  household  furniture,  goods,  &c.^*  The 
iU  also  recited  that  the  debtor  had  put  the  plaintiff  "in  full 
possession  by  delivering  to  him  one  chair  in  the  name  of  all 
the  household  furniture,  goods,  &c.''  The  chair,  however, 
remained  with  the  rest  of  the  furniture  on  the  premises, 
where  the  debtor  continued  to  reside  and  appeared  to  be 
the  owner  of  the  business  until  the  sheriff  seized,  the  plain- 
tiff residing  elsewhere.  There  was  some  evidence  to  the 
effect  that  the  plaintiff  and  the  debtor  had  agreed  that  the 
debtor  should  have  the  use  of  the  house  and  furniture  as 
part  of  his  wages  as  the  plaintiff's  manager.  The  debtor's 
execution  of  the  bill  was  attested  by  two  witnesses,  one  be- 
ing **J.  J.  Jackson,  61  Thornton  Street,  Brixton,  S.W., 
clerk;"  and  the  other,  "William  Jackson,  61  Thornton 
Street,  Brixton,  Surrey,  house  and  business  agent."  The 
bill  was  registered  on  the  4th  of  December,  and  with  it  was 
filed  an  afndavit  by  "  William  Jackson,  of  No.  61  Thornton 
Street,  Brixton  Road,  in  the  countv  of  Surrey,  house  and 
business  agent,"  verifying  the  bill,  but  containing  no  refer- 
ence whatever  to  the  other  attesting  witness,  J.  J.  Jackson. 
The  defendant's  counsel  contended  that  the  goods  were  at 
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the  time  of  the  seizure  by  the  sheriff  in  the  x>pssession,  or 
366]  apparent  *pos8es8ion,  of  the  debtor  within  the  mean- 
ing of  the  Bills  of  Sale  Act,  17  &  18  Vict.  c.  36,  and  that  the 
bill  therefore  reauired  registration,  and  that  the  affidavit 
was  defective.  Tbe  jury  found  that  the  bill  of  sale  was 
given  bona  fide  for  advances  of  money  bv  the  plaintiff  to 
the  debtor,  and  a  verdict  was  entered  for  tiie  plaintiff.  An 
order  nisi  was  afterwards  obtained  to  enter  the  verdict  for 
the  defendant,  pursuant  to  leave  reserved,  on  the  ground 
that  the  affidavit  filed  by  the  plaintiff  in  pursuance  of  17  & 
18  Vict.  c.  36  was  defective,  in  not  containing  a  description 
of  the  residence  and  occupation  of  both  the  attesting  wit- 
nesses to  the  bill  of  sale  under  which  the  plaintiff  claimed. 

1875.  Nov.  4.  Edmund  ThoiriaSy  for  the  plaintiff, 
showed  cause :  The  order  ought  to  be  discharged,  on  two 
grounds ;  first,  that  the  bill  of  sale  did  not  require  registra- 
tion, and,  secondly,  that  it  was  duly  registered.  First,  it 
did  not  require  registration  because  the  goods  were  not  ^'in 
the  possessioji  or  apparent  possession  "  of  the  grantor  within 
the  meaning  of  17  &  18  Vict.  c.  36.  They  were  in  the  posses- 
sion of  the  grantee  by  his  servant,  the  grantor,  who  received 
a  weekly  salary,  calculated  on  the  basis  that  the  servant  en- 
joyed the  use  of  the  furniture.  It  was  the  same  as  if  the 
debtor  had  paid  rent  for  the  furniture,  and  the  rent  had 
been  deducted  from  his  salary.  Secondlv,  the  affidavit  was 
sufficient,  as  it  contained  a  description  of  the  residence  and 
occupation  of  one  of  the  attesting  witnesses.  The  words  of 
17  &  18  Vict.  c.  36,  s.  1,  "and  of  every  attesting  witness  to 
such  bill  of  sale,"  refer  only  to  bills  oi  sale  ''given  by  any 
person  under  or  in  execution  of  any  process^'  or  if  they 
apply  to  every  bill  of  sale,  then  they  are  meant  to  meet  the 
case  where  more  than  one  grantor  executes,  and  before  dif- 
ferent witnesses.  Here  the  bill  of  sale  gave  the  residence 
and  occupation  of  both  witnesses,  and  in  Rovih  v.  Houb- 
lot  (*)  Lord  Campbell  said:  "I  lay  down  no  rule  but  this, 
that  the  affidavit  required  by  the  statute  must  give  such  in- 
formation as  reasonable  persons  would  require."  When 
there  is  an  insufficient  description  of  the  grantor  in  the  affi- 
davit, the  bill  of  sale  may  be  referred  to  to  supplement  the 
affidavit:  Jones  v.  Harris  ('). 

367]  *W.  Willis^  for  the  defendant,  in  support  of  the 
order:  First,  the  debtor  had  the  same  use  of  the  furniture 
before  as  after  the  execution  of  the  bill  of  sale.  The  house 
was  *' occupied"  by  him,  and  the  goods  were  "used  and 

0)  1  E.  4  E.,  860,  852;  28  L.  J.  (QB.),  240.  («)  Law  Rep.,  7  Q.  B;,  167. 
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enjoyed  by  him,"  and  he  was  therefore  in  possession  of 
them  within  the  act.  Secondly,  the  clause  "and  of  every 
attesting  witness  to  such  bill  of  sale"  is  not  confined  to  bills 
given  under  process :  NichoUon  v.  Cooper  (*). 

[Cleasby,  B.,  referred  to  Tutlon  v.  Sanoner  (')  and  1  Ch. 
Arch.  Pf-5  p.  670  (12th  ed.),  and  the  cases  there  cited.] 

Kelly,  (J.B.:  We  think  that  the  affidavit  must  contain  a 
description  of  the  residence  and  occupation  of  every  attest- 
ing witness,  and  that  it  was  therefore  insufficient.  On  the 
other  i)oint,  we  will  conaider  our  judgment. 

Our.  adv.  vtUt. 

May  22.  The  judgment  of  the  court  (Kelly,  C.B.,  Bram- 
well  and  Cleasby,  BB.)  was  delivered  by 

Bbam WELL,  B. :  We  think  the  order  must  be  made  abso- 
lute. The  first  question  was  whether  the  affidavit  was  suffi- 
cient, the  description  of  one  of  the  attesting  witnesses  being 
omitted  from  the  affidavit,  and  we  are  all  of  opinion,  as  was 
intimated  during  the  argument,  that,  upon  the  decided  au- 
thorities, the  affidavit  was  not  sufficient.  But  the  principal 
question  which  arose  was  this :  the  plaintiff  contended  that 
the  grantor  was  not  in  possession  of  the  goods  ut  the  time  of 
the  seizure.  We  think  he  was  in  possession,  the  furniture 
being  in  the  room  occupied  by  the  grantor  as  servant  to  the 

f;rantee,  he  using  the  room  and  having  the  benefit  of  the 
urniture  as  part  of  his  wages.  It  was  said  that  he  was  in 
possession  only  as  servant,  and  therefore  the  case  was  not 
within  the  Bills  of  Sale  Act.  But  we  think  it  is  within  the 
very  mischief  the  act  was  intended  to  prevent.  If,  instead 
of  26^.  a  week  wages  and  the  use  of  the  furniture  free,  he 
had  had  dOs.  a  week  and  had  paid  rent  for  the  furniture,  it 
is  manifest  he  would  have  been  in  possession.  If  we  acceded 
to  the  plaintiff's  argument,  we  should  hold  that  the  grantor 
of  a  bill  of  sale  mi^ht  contend  that  he  had  given  up  posses- 
sion because  he  paid  rent  to  the  grantee,  and  that  registra- 
tion *was  not  required.  This  would  bring  about  the  [368 
very  mischief  the  act  was  intended  to  prevent.  The  rule 
must  therefore  be  absolute  to  enter  the  verdict  for  the  defen- 
dant, the  bill  not  having  been  duly  registered,  because  of 
the  defect  in  the  affidavit. 

Order  absolute. 

Solicitor  for  plaintiff :  Edward  CramTOond. 
Solicitor  for  defendant :  0.  March. 

{>)  27  L.  J.  (Ex.),  898.  («)  8  H.  4  N.,  280;  27  L.  J.  (Ex.),  293. 


368  EXCHEQUER  DIVISION.  [Vol  L 

1876  '^  BobbeU  y.  Pinkett 


[1  Exchequer  DiTision,  868.] 
May  6,  1876. 

BOBBETT  V.    PiNKETT. 

Btoiker  and  Cuaiomer — PaymetU  of  croased  Cheek  to  wrong  Bankera — Fcrged  Indona- 
ment — BaHJieatiian  hjf  Oualomer  of  Banker'a  unauthoriMod  Payment — Mongy  had  and 
reemvtd. 

The  pUintiff  drew  a  check  on  his  bankers,  M.  A  Co.,  payable  to  order,  crossed  it 
"  L.  &  C.  Bank,"  and  sent  it  for  yalae  to  the  payee,  from  whom  it  was  stolen  and  his 
indorsement  forged.  It  was  ultimately  passed  to  the  defendant,  who  took  it  bona 
fide  in  igaoranoe  of  the  forgery.  The  defendant  gaye  it  to  his  country  bankers,  and 
their  London  agents,  the  L.  and  J.'  Bank  presented  and  receiyed  payment  for  it  from 
H.  A  Co.,  who  either  did  not  perceive  or  disregarded  the  crossing  "  L.  AC.  Bank." 
On  hearing  it  was  paid  the  defendant  gaye  yaloe  for  it  to  a  customer.  Meanwhile 
the  plaintiff,  at  the  payee's.fequest^  had  sent  him  a  second  check  for  the  same  amount, 
which  was  also  paid  by  M.  A  Co.,  and  the  plaintiff's  account  was  debited  with  both 
checks.  The  plaintiff  having  brought  an  action  for  the  amount  of  the  first  check, 
for  money  had  and  received  by  the  defendant,  the  jury  found  that  all  the  parties 
conoemecl,  except  the  defendant,  namely,  the  plaintiff,  M.  A  Co.,  and  the  payee,  had 
been  guilty  of  n^ligenoe  with  regard  to  the  nayment  of  the  first  check: 

Hdd,  that  the  first  check  haid  been  paid  by  M.  Al  Co.  improperly  and  without 
authority,  because  they  had  paid  it  to  the  wrong  bankers,  and  that  the  plaintiff 
could  maintain  this  action  against  the  defendant  who  had  acquired  no  title  to  the 
check. 

Action"  for  £47 16^.  11  A,  for  money  had  and  received  and 
money  dae  on  accounts  stated.  Plea,  never  indebted,  and 
issue  thereon. 

At  the  trial  before  Bramwell,  B.,  in  Middlesex,  on  the  21st 
of  April,  1875,  the  following  facts  appeared :  On  the  14th  of 
December,  1874,  the  plaintiff,  a  corn  merchant  at  Tunbridge 
Wells,  drew  a  check  for  £47  16*.  lid,  on  his  Tunbridge 
Wells  bankers,  Molineux  &  Co.,  payable  to  the  order  of  one 
369]  Pennack,  crossed  the  *check  "London  &  County 
BauK,"  and  sent  it  by  post  to  Pennack,  his  creditor,  at 
Birmingham,  who  left  it  lying  about.  Some  one  stole  it, 
and  forged  Pennack' s  indorsement.  A  few  days  after,  the 
check,  purporting  to  be  indorsed  by  Pennack,  was  handed 
to  the  defendant,  the  proprietor  of  an  hotel  in  Worcester, 
by  a  customer,  who  asked  the  defendant  to  pay  him  the 
balance  after  deducting  the  amount  of  his  hotel  bill.  The 
defendant,  through  his  bankers,  telegraphed  to  Molineux  & 
Co.,  to  know  if  the  check  was  all  right  and  would  be  paid. 
Molineux  &  Co.  replied  by  telegram  that  the  check  was 
^ood,  and  would  be  paid  unless  they  had  orders  not  to  pay 
It.  The  defendant  tlien,  acting  bona  fide  and  in  ignorance 
of  the  forgery  and  the  theft,  took  the  check  from  his  cus- 
tomer, and  gave  it  to  his  own  bankers,  "The  Worcester  City 
and  County  Banking  Co."  for  presentation.     In  the  mean- 
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time,  Pennack  had,  about  the  15th  of  December,  sent  a  let- 
ter, and  a  telegram  to  the  plaintiff  informing  him  of  the  losa 
of  the  check;  but  the  plaintiffs  swore  that  he  did  not  receive 
either  letter  or  telegram,  and  did  not  know  of  the  loss  till  late 
on  the  29th  of  December,  when  he  admitted  he  received  a  letter 
from  Pennack  mentioning  the  loss,  requesting  another  check, 
and  offering  an  indemnity  in  respect  of  the  first  check.  The 
plaintiff  accordingly,  on  the  29th,  sent  Pennack  another 
check  for  the  same  amount.  On  the  30th  of  December, 
about  11  a,m.^  the  first  check  was  presented  to  Molinenx  & 
Co.  by  the  London  and  Joint  Stock  Bank  as  agents  of  the 
Worcester  City  and  County  Banking  Co.  Molinenx  &  Co. 
(not  observing  or  disregarding  the  name  of  the  London  and 
Conntv  Bank,  which  their  manager  said  was  nearly  illegible) 
paid  tne  check  in  the  usual  way  to  the  London  and  Joint 
Stock  Bank  and  debited  the  plaintiff's  account  with  it  ('). 
On  the  1st  of  January,  1876,  the  second  check  was  presented 
to  Molinenx  &  Co.,  paid,  and  debited  by  them  to  the  plain- 
tiff's account.  The  plaintiff  admitted  that  he  lived  within  a 
few  minutes'  walk  from  Molinenx  &  Co.'s  bank,  but  that  he 
did  not  take  any  steps  towards  stopping  the  first  check  or 
communicating  with  them  till  the  4th  of  January,  when  he 
discovered  that  his  ^account  had  been  debited  with  [370 
both  checks.  On  the  Ist-of  January,  the  defendant,  hearing 
that  the  first  check  had  been  pHaid,  sent  his  customer  the 
balance  after  deducting  the  amount  of  the  hotel  bill. 

Bramwell,  B.,  directed  the  jury  tcT  consider  whether  Pen- 
nack, the  plaintiff,  Molinenx  &  Co.,  and  the  defendant,  or 
any  of  them,  were  guilty  of  negligence,  viz.,  Pennack  in 
losing  the  check  and  in  not  taking  further  steps  to  stop  it 
when  he  received  no  answer  to  his  Tetter  and  telegram  of  the 
16th  of  December ;  the  plaintiff,  in  not  stopping  the  first 
ch^k  on  the  evening  of  the  29th,  or  morning  of  the  30th,  of 
December;  Molinenx  &  Co.,  in  disregarding  the  name  of 
the  London  and  County  Bank,  which  was  in  their  Qwn  cus- 
tomer's handwriting ;  and  the  defendant  in  giving  value  for 
the  check  in  the  way  he  did.  The  jury  found  that  all  the 
above  persons,  except  the  defendant,  were  guilty  of  negli- 
gence. Bramwell,  B.,  then  directed  a  verdict  for  thie  defen- 
dant, giving  leave  to  the  plaintiff  to  move  to  enter  it  for  him 
for  JE47  16*.  lld.^  neither  party  to  appeal  from  the  Court  of 
Exchequer.  An  order  nisi  was  accordingly  obtained,  on 
the  ground  that  upon  the  facts  proved  at  the  trial,  together 

(*)  The  check  when  produced  in  court  evidence  m  to  whether  it  wm  stamped 
bore  the  stamp  of  the  London  and  Joint  before  or  after  presentation  to  Molineux 
Stock  Bank  across  it,  but  there  was  no    A  Co. 

18  Eng.  Rep.  47 
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with  the  findings  of  the  jury,  the  plaintiff  was  entitled  to  a 
verdict. 

Jan.  11,  Feb.  14,  1876.  Powell,  Q.C.,  and  Jelf,  for  the 
defendant,  showed  cause :  The  action  for  money  had  and 
received  depends  upon  privity  of  contract,  but  the  money 
received  by  the  defendant  was  not  the  property  of  the  plain- 
tiff, bijit  or  Molineux  &  Co.,  and  paid  oy  them  in  their  own 
wrong.  The  effect  of  19  &  20  Vict.  c.  25,  s.  1,  and  21  &  22 
Vict.  c.  79,  ss.  1,  4,  is  that  payment  of  a  crossed  check  to 
the  wrong  banker  is  a  void  payment:  Byles  on  Bills,  11th 
ed.,  p.  23.  The  plaintiff  could  undoubtedly  treat  it  as  such, 
and  require  his  bankers  to  credit  him  with  the  amount,  and 
he  cannot  treat  it  as  a  good  payment,  at  least  not  so  as  to 
affect  the  defendant  injuriously.  The  plaintiff  is  in  this 
dilemma, — ^if  the  payment  was  bad,  he  must  look  to  his 
bankers  for  indemnity ;  if  it  was  good,  he  cannot  recover  it 
from  the  defendant.  He  cannot  say  it  was  both  good  and 
bad,  or  that  his  bankers  were  his  agents  and  at  the  same 
time  not  his  agents  to  pay.  By  not  objecting  to  being 
371]  debited  with  the  amount,  he  has  ^aamitted  the  pay- 
ment to  be  good,  and  is  estopped  from  saying  it  is  oad. 
The  action  for  money  had  and  received  lies  only  when  it  is 
inequitable  that  the  defendant  should  retain  the  money,  but 
the  defendant  has  done  nothing  wrong,  and  is  the  only  per- 
son in  the  transaction  not  guilty  of  negligence.  He  took 
more  than  ordinary  care.  The  plaintiff  is  injured  not  by 
thd  defendant's  act,  but  by  the  laches  of  his  bankers,  and 
his  own  laches  in  not  stopping  the  check  the  moment  he 
heard  of  its  loss,  which  he  had  ample  time  and  means  of 
doing.  Ogden  v.  Benas  (*)  is  no  authority  against  the  de- 
fendant, for  there  the  plaintiff  had  committed  no  laches,  and 
moreover  could  not  sue  his  bankers,  who  were  protected  by 
16  &  17  Vict.  c.  59,  s.  19,  from  the  consequence  of  pavine  on 
a  forged  indorsement.  But  no  statute  protects  oanKers 
against  .payment  of  a  crossed  check  to  the  wrong  banker. 
The  plaintiff,  having  a  right  against  his  own  bankers  to  treat 
the  payment  as  void,  with  full  knowledge  of  the  facts  treats 
it  as  a  good  payment  and  does  not  put  himself  in  the  posi- 
tion of  the  plaintiff  in  Wilkinson  v.  Johnson  (•).  There 
being  no  privity  between  the  plaintiff  and  defendant,  the 
case  is  concluded  by  Rogers  v.  Kelly  ("),  per  Lord  Ellen- 
borough.  If  the  defendant  is  liable  to  any  one,  it  is  to 
Molineux  &  Co.  Smith  v.  Union  Bank  (*),  if  it  touches  the 
present  case  at  all,  is  an  argument  to  show  that  the  pay- 

(»)  Law  Rep.,  9  0.  P.,  518.     -*  («)  2  Campb.,  128. 

(«)  8  B.  A  C.,  428.  (*)  1  Q.  B.  D.,  81, 
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ment  to  the  wrong  bankers  is  a  good  payment,  and  cannot 
be  upset. 

W.  Willis  for  the  plaintiff :  Ogden  v.  Benas  (')  would  be 
conclusiFe  in  the  plaintiff's  favor  but  for  the  distinction  that 
there  the  check  was  not  specially  crossed,  and  was  not  paid 
to  the  wrong  banker.  This  difference  is  unfavorable  to  the 
defendant ;  he  ought  not  to  have  taken  a  specially  crossed 
check  at  all ;  having  obtained  payment  through  the  wrong 
banker,  he  cannot  profit  by  his  own  wrongful  act,  or  by  the 
wrongful  act  of  Molineux  &  Go.  done  at  the  defendant's 
request.  Rogers  v.  Kelly  (*)  is  irrelevant ;  there  the  banker 
was  not  the  plaintiffs  agent.  The  general  principle  is  clear, 
that  when  a  banker  pays  a  check  on  a  forged  indorsement 
he  can  recover  the  money  on  the  ground  that  the  considera- 
tion failed,  or  that  the  instrument  is  not  genuine,  or  that  it 
was  paid  under  a  mistake  of  fact — Byles  on  Bills,  p.  334, 
11th  ed.,  *citing  Jones  v.  Ryde  (*),  and  other  cases.  [372 
See  also  Cocks  v.  Masterman  (*)  and  Smith  v.  Mercer  (')  to 
the  same  effect.  Then  if  the  banker,  who  is  the  customer's 
a^ent,  can  recover  it,  the  customer  can.  The  payment  by 
Molineux  &  Co.  was  at  first  wholly  unauthorized  (21  &  ^ 
Vict.  c.  79,  s,  1);  but  the  principal  may  ratify  an  unauthor- 
ized act,  and  take  the  benefit  of  it,  e.g.,  in  the  case  of  a  dis- 
tress for  rent.  The  statutory  restriction  on  crossed  checks 
was  imposed  for  the  benefit  of  the  customer,  who  majr  waive 
the  benefit  if  he  likes.  It  is  conceded  that  the  plaintiff  had 
a  reasonable  time  and  opportunity  to  stop  the  check  being 
paid,  but  he  was  under  no  obligation  to  do  so  as  regards 
the  defendant,  about  whom  he  knew  nothing.  He  is  not  in 
the  position  of  the  plaintiff  in  Young  v.  Oro^  (*),  or  of  those 
who  actually  do  something  which  induces  another  to  act  to 
his  own  loss,  and  are  estopped.  Negligence  to  operate  as 
an  estoppel  must  be  the  proximate  cause  of  the  loss :  Sioan 
V.  Norm  British  Australasian  Co,  (').  * 

Cur.  adv.  vuU. 

« 

May  5.  The  following  judgments  were  read : 
Bbamwell,  B.:  It  is  quite  certain  that  if  the  payee  had 
brought  an  action  against  the  present  defendant  for  the  con- 
version of  the  check  in  question,  he  could  have  maintained 
it.  It  is  also  certain  that  the  present  plaintiff  might  have 
refused  to  allow  the  bankers,  Molineux  &  Co.,  to  debit  his 
account  with  the  amount  of  the  check,  and  had  he  done  so. 


Q)  Uw  Rep..  9  C.  P.,  618.  (»)  6  Taant.,  76, 

(*)  9  B.  4  C,  902. 


(«)  2  Campb.*  128.      '        *  (•)  4  Bing.,  268! 

')  6  Taunt,  488.  O  ^  H,  S  N.,  608 ;  81  U  J.  (Ex,),  426. 
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and  had  Molineux  &  Co.  brought  an  action  against  the  de- 
fendant to  recover  back  the  money  thev  had  paid  him,  they 
could  have  maintained  that  action.  But,  for  some  unintel- 
ligible reason,  it  has  been  thought  right  to  bring  the  present 
action  in  the  plaintiff's  name,  and  so  create  a  difficulty  of 
party  and  procedure  rather  than  of  right.  It  is  certain,  how- 
ever, that  the  defendant  is  liable  in  some  way  to  some  one, 
the  question  being  whether  he  is  liable  in  this  action  to  this 
plaintiff. 

When  a  banker  pays  a  check,  the  customer  may  treat  it 
as  a  payment  made  by  himself,  so  as  to  recover  the  money 
back  in  certain  cases,  as  for  example  when  there  is  a  failure 
373]  of  consideration  *between  the  drawer  and  payee 
of  the  check.  But  the  difficulty  suggested  in  this  case  is 
that  the  plaintiff  cannot  s^y  that  the  payment  was  by  his 
authority,  so  as  to  make  it  a  payment  by  nim,  and  yet  that 
it  was  not  with  his  authority,  so  as  to  enable  him  to  recover 
it  back — that  he  cannot  approbate  and  reprobate.  We 
think,  however,  that  notwithstanding  this  objection,  the 
plaintiff  is  entitled  to  recover. 

There  were  two  defects  or  difficulties  in  the  defendant's 
title  to  the  check  and  power  to  enforce  payment  of  it.  One, 
that  the  indorsement  was  forged.  That  was  a  defect  in  his 
title.  &ad  this  been  all,  it  is  clear  that  the  bankers  paying 
it  would  have  been  entitled  to  debit  the  plaintiff's  account 
with  it,  and  that  he  the  plaintiff  would  have  been  entitled 
to  get  the  money  back  from  the  defendant,  treating  its  pay- 
ment as  with  his  authority,  and  therefore  by  him. 

The  other  difficulty  in  the  defendant's  way  was,  that  the 
check  had  across  it  the  name  of  the  London  and  County 
Bank,  so  that  the  defendant  could  only  effectually  present  it 
through  that  bank.  And  if,  as  was  the  case,  it  was  presented 
through  another,  th§  drawees  might  have  ijefused  to  pay  it, 
and  if  they  did  pay,  the  plaintiff  might  have  refused  to  recog- 
nize that  payment.  But  this  is  a  matter  between  him  and  the 
defendants  and  the  drawees,  three  persons ;  and  the  plain- 
tiff may,  it  he  thinks  fit,  say,  '^  I  was  and  am  content  that, 
if  you  were  entitled  to  the  check,  it  should  have  been  pre- 
sented by  and  paid  to  a  person  other  than  the  banker  whose 
name  was  cros^d,  and  was  and  am  content  that  I  should 
be  charged  with  it,  if  there  was  no  defect  in  your  title  to  it. 
But  I  say  that,  having  discovered  that  you  the  defendant 
have  no  title  to  the  check,  and  that  a  fourth  person  has, 
whose  rights  I  cannot  affect,  I  claim  the  money  back  from 
you  on  that  ground."  This  is  in  effect  what  the  plaintiff 
says.     It  is  not  to  approbate  and  reprobate  the  same  matter. 
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The  plainti£F  approbates  the  mode  of  presentment,  but  rep- 
robates the  defendant's  title. 

Another  way  of  putting;  the  case  is  this.  The  defendant 
cannot  be  heard  to  say  that  the  check  was  improperly  pre- 
sented, for  he  presented  it  by  his  agents.  Tnen  the  only 
other  matter  is  one  aeainst  him,  viz.,  that  he  was  not  the 
lawful  holder  of  the  cneck.  The  truth  is,  it  would  be  some- 
what hard  on  the  plaintiff  if  he  *could  not  recover.  [374 
He  has  allowed  his  account  to  be  debited  with  this  check, 
and  could  not  now  object  to  it.  The  bankers,  the  drawees, 
could  now  maintain  no  action  against  the  defendant.  The 
payee,  indeed,  could,  but  that  would  be  no  indemnity  to 
the  plaintiff.  On  the  other  hand,  this  decision  is  no  bard- 
ship  to  the  defendant,  who  is  clearly  liable  to  some  one : 
except,  indeed,  that  it  is  very  hard  on  him  that  he  should 
be  liable  at  all,  being  the  only  one  of  the  various  parties 
free  from  blame. 

My  Brother  Cleasbv  agrees  with  this  judgment,  and  also 
with  that  of  my  Brother  Amphlett. 

Amphlett,  fi. :  It  is  clear  that  the  defendant,  although 
the  innocent  holder  for  value  of  the  check  with  a  forged 
indorsement  of  the  payee's  name,  had  no  property  in  it, 
and  was  not  entitled  to  recover  the  amount  for  which  it  was 
drawn.    In  ignorance,  however,  of  the  fraud,  the  check  was 

S resented  for  payment  by  London  bankers  on  behalf  of  the 
efendant,  and  the  drawees  not  observing  or  disregarding 
the  fact  that  the  bankers  who  presented  it  were  not  the 
same  as  those  who  were  named  in  the  crossing,  and  having 
sufficient  assets  of  the  plaintiff  in  their  hands,  paid  the  same 
and  debited  the  amount  in  the  plaintiff' i3  account.  The 
bankers  by  whom  the  check  was  presented  afterwards 
accounted  for  the  money  they  received  to  the  defendant. 
Under  these  circumstances  the  defendant  would  be  liable, 
beyond  question,  to  be  sued  by  somebody  for  the  money 
thus  wrongfully  obtained ;  and  leaving  out  of  consideration 
for  the  moment  the  effect  of  the  crossing,  it  may,  I  think, 
be  considered  as  settled,  both  on  principle  and  authority, 
that  not  only  the  drawees,  but  the  plaintiff,  whose  money 
in  fact  it  was,  might  maintain  the  action:  see  OgdenY. 
Benas  (*). 

The  question,  however,  remains,  whether  the  payment 
by  the  drawees  to  bankers  other  than  those  named  in  the 
crossing  makes  any  difference.  It  cannot  be  denied  that 
the  crossing  operated  as  a  mandate  to  the  drawees  to  pay 
the  check  to  the  bankers  named  and  to  no  one  else,  and 

Q)  Law  Eep.,  9  C.  P.,  618. 
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that  consequently  the  plaintiff  might,  if  he  was  bo  minded, 
have  declined  to  allow  his  account  to  be  debited  with  the 
amount  so  paid  contrary  to  his  orders,  and  it  was  argued 
375]  *before  us  that  his  voluntarily  submitting  as  he  did 
to  have  his  account  so  debited  could  not  enable  him  to 
maintain  an  action  against  the  defendant  in  his  own  name. 
It  is  not  likely  that  any  advantage  would  accrue  to  the 
defendant  by  a  decision  of  this  point  in  his  favor,  because 
another  action  might  be  immediately  commenced  by  the 
drawees,  and  the  fact  that  they,  as  between  themselves  and 
the  plaintiff,  had  been  indemnified  against  loss  would  not, 
I  apprehend,  be  an  answer  to  the  action.  Still,  as  con- 
ceivably the  defendant s  position  might  be  altered  by  allow- 
ing the  plaintiff  to  sue  instead  of  the  drawees,  he  has  a 
right  to  have  our  judgment  upon  th^  point.  After  some 
hesitation,  I  have  come  to  the  conclusion  that  the  plaintiff 
may  sue  in  his  own  name,  notwithstanding  he  had  an  option, 
which  he  declined  to  exercise,  of  disavowing  the  payment 
of  the  check,  and  throwing  the  loss,  if  any,  upon  the 
drawees. 

It  may  be  conceded  that  in  an  ordinarv  case,  as  the  law 
stood  at  the  time  of  this  transaction,  a  right  of  action  could 
not  be  transferred  to  )iis  principal  by  an  aj^ent  acting  be- 
yond the  scope  of  his  authority ;  but  here  it  must  be  ob- 
served that  the  drawees  were  at  least  professing  to  act  as 
the  plaintiff's  agents  in  paying  the  check,  and  the  defen- 
dant himself  applied  to  them  for  payment  in  that  character ; 
and  the  defendant  therefore  cannot,  in  my  judgment,  be 
allowed  to  set  up  a  want  of  authority  in  the  drawees  which 
the  plaintiff  himself  has  declined  to  insist  upon.  Suppose 
B.,  professing  to  act  as  A.'s  aj^ent,  but  in  fact  not  au- 
thorized, enters  into  a  contract  with  C.  Would  not  A.,  by 
^subsequently  ratifying  B.'s  act,  be  entitled  to  sue  C.  on 
the  contract  in  his  own  name}  See  the  judgment  of  Hol- 
royd,  J.,  in  Saunderson  v.  Griffiths  {*),  upon  the  whole  I 
think  our  judgment  ought  to  be  for  the  plaintiff. 

Order  absoliUe  to  enter  the  verdict  /or  the  plain- 
tiff  for  the  amount  of  the  check. 

Solicitors  for  plaintiff :  Colly er- Br istow  &  Co.^  for  Stone 
&  Simpson,  Tunbridge  Wells. 

Solicitors  for  defendant :  Sunt  &  Son^  for  Rea  &  Miller, 
•  Worcester. 

Q)  6  B.  (fc  C,  915.  See  asUe,  p;  215  note. 
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[i  Exchequer  Division,  896.] 
May  6,  18Y6. 

« 

[15  THE  COURT  OF  APPEAL  FROM  INFERIOR  COURTS.] 

♦Sheffield,  Appellant;   The  Board  op  Works    [395 
FOR  THE  PuLHAM  DISTRICT,  Respondents. 

Sewer — Street — yew  Street — Apportionment — Metropolis  ManagemmU  Amendment  Act, 

1862  (26  dr  26  Vict,  e,  102),  m.  62,  68,  112. 

26  A  26  Vict,  c  102,  b.  62,  enacts:  "Where  anj  sewer  shall  ....  he  constmcted 
by  any  ....  district  board  in  or  for  the  drainage  of  any  new  street  ....  the 
expense  ....  shall  be  ...  .  defrayed  by  the  owners  of  such  street  ....  and  of 
the  land  bounding  or  abutting**  thereon.  Sect  68  enacts:  "  Where  any  sewer  shall 
be  constructed  by  any  ....  district  board  in  a  street  in  which  previously  to  such 
constructtan  there  had  been  no  sewer,  or  only  an  open  sewer,  but  where  sewers  rates 
have  been  levied  previouslv  to  such  construction,  the  expense  .  .  .  «  shall  be  ...  . 
defrayed  in  part  only  by  tne  owners  of  the  houses  situate  in  and  of  the  land  bound- 
ing and  abutting  on  such  street  respectively  ....  and  the  residue  of  such  expenses 
shall  be  defray^  by  the  ....  district  board  out  of  sewers  rat«8  levied  in  their 
....  district."  By  s.  112  "new  street"  includes  streets  to  be  formed  after  the  7th 
of  August,  1862.  The  appellant  was  the  owner  of  a  piece  of  land  within  the  respon- 
dents' district,  upon  which  streets  had  been  laid  out  since  the  7th  of  August,  1862; 
certain  building  land  not  belonging  to  him  bounded  and  abutted  upon  the  ends  of 
all  the  streets  except  one,  which  terminat<ed  at  a  cemetery.  The  respondents  laid 
down  sewers  in  the  streets  and  apportioned  the  whole  of  the  cost  between  the  appel- 
lant, his  tenants,  and  the  owners  of  the  cemetery.  Sewer  rates  had  for  many  years 
beon  levied  in  respect  of  the  houses  upon  the  appellant's  land,  although  no  sewer  had 
previously  existea  in  the  streets  thereon: 

l/eltL  that  the  word  "street"  in  s.  68  included  "new  streets"  as  defined  by  s.  112, 
as  well  as  old  streets,  that  s.  62  did  not  apply,  and,  therefore,  that  the  apportionment 
was  invalid,  as  it  did  not  provide  that  a  portion  of  the  cost  of  the  sewers  should  be 
defrayed  by  the  respondents  out  of  the  sewers  rate  levied  in  their  district: 

SembUy  that  even  if  s.  62  had  been  applicable,  the  apportionment  would  have  been 
invalid,  since  it  did  not  charge  anv  portion  of  the  cost  of  the  sewers  upon  the  owners 
of  the  building  land  bounding  and  abutting  upon  the  ends  of  the  streets. 

Case  stated  by  a  metropolitan  police  magistrate,  nnder  20 
&  21  Vict.  c.  43. 

The  appellant  was  the  owner  in  fee  of  a  piece  of  land ; 
along  it  ran  a  street  called  Field  Road,  terminating  at  one 
end  at  a  cemetery,  and  at  the  other  in  Greyhound  Road. 
Eight  streets,  named  respectively,  John  Street,  Francis 
Street,  Dawson  Street,  Chelmsford  Street,  Suffolk  Street, 
Norfolk  Street,  Hatfield  Street,  and  Milton  Street,  ran  out 
of  Field  Road  on  either  side  thereof,  at  right  angles  to  it. 
All  these  streets  were  upon  the  appellant's  *land,  [396 
and  had  been  formed  ana  laid  out  since  the  7th  of  August, 
1862.  The  land  bounding  and  abutting  xx^on  the  appellant's 
piece  of  land,  and  upon  the  ends  of  the  eight  streets  before 
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mentioned  did  not  belong  to  birn  ;  it  was  building  land,  and 
the  eight  streets  were  not  prolonged  beyond  the  appellant's 
land.  The  cemetery  did  not  belong  to  him.  Field  Road 
and  the  eight  streets  before  mentioned  not  being  sewered  to 
the  satisfaction  of  the  respondents,  they  resolved  that,  *'the  • 
said  streets  be  sewered  under  the  provisions  of  18  &  19  Vict, 
c.  120  and  25  &  26  Vict*,  c.  102."  The  expenses  of  the  con- 
struction of  the  sewers,  and  the  works  appertaining  thereto, 
including  the  cost  of  gullies,  side  entrances,  lengths  of 
sewers  at  the  intersection  of  streets,  and  other  incidental 
charges,  were  apportioned  by  the  respondents,  and  the 
amount  charged  against  the  appellant  came  to  £420.  A 
part  of  the  expense's  of  the  construction  of  the  sewers  was 
apportioned  upon  the  owners  of  the  cemetery,  but  the  whole 
01  the  rest  of  tlie  expenses  was  apportioned  upon  the  appel- 
lant or  his  tenants,  and  no  part  thereof  was  apportioned 
upon  the  owners  of  the  bnildin^  land  bounding  or  abut-  . 
ting  upon  the  ends  of  the  said  eight  streets.  Sewers  rates 
had  been  levied,  for  many  years  previously  to  the  passing 
of  the  resolution  for  the  construction  of  the  sewers,  on 
the  appellant  as  owner  of  the  houses  situate  in  the  streets 
respectively,  and  on  the  owners  of  the  land  bounding  and 
abutting  on  such  streets,  and  abutting  o^  the  ends  thereof, 
although  there  was  no  sewer  in  such  streets :  no  portion  of 
the  said  expenses  and  costs  was  proposed  by  the  apportion- 
ment to  be  defrayed  by  the  respondents.  A  plan  of  the 
sewers  intended  to  be  constructed  in  accordance  with  the 
resolution  had  been  submitted  to  and  sanctioned  by  the 
Metropolitan  Board  of  Works. 

The  appellant  having  been  summoned  for  non-payment 
of  the  amounts  apportioned  upon  him^  the  foregoing  facts 
were  proved  at  the  hearing. 

It  was  contended  for  the  appellant  that  he  was  not  liable 
to  pay  the  amounts,  first,,  because  no  portion  of  the  expense 
was  apportioned  to  each  of  the  owners  of  the  land  bounding 
or  abutting  on  the  ends  of  the  streets;  secondly,  because, 
notwithstanding  sewers  rates  had  been  levied  in  respect  of 
the  appellant's  houses  and  land  previously  to  the  passing  of 
397]  the  resolution  for  the  construction  *of  the  sewers, 
yet  the  whole,  and  not  a  part  only,  of  the  expenses  and 
costs  was  apportioned  to  be  borne  and  defrayed  by  the  ap- 
pellant, his  tenants,  and  the  owners  of  the  cemetery. 

The  magistrate  ordered  payment  by  the  appellant  of  the 
amounts  charged  npon  him. 

The  question  for  the  opinion  of  this  court  was,  whether 
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the  appellant  was  liable  to  be  ordered  to  pay  the  said 
amounts  ('). 

April  28,  29 ;  Mav  5.  H,  V.  Williams  (7.  0.  Orifflts, 
Q.C.,  with  him)  for  the  appellant:  It  is  submitted  that  the 
apportionment  is  wrong,  and  cannot  be  sustained  under 
either  s.  62  or  s.  53  of  the  Metropolis  Management  Amend- 
ment Act,  1862  (■),  for  no  part  of  the  cost  of  constructing 
the  sewers  is  to  be  defrayed  either  by  the  owners  of  the 
building  land  bounding  and  abutting  upon  the  ends  of  the 
streets  under  s.  62,  or  by  the  respondents  under  s.  63.    ' 

*[Denman,  J.:  Ought  not  the  appellant  to  have  [398 
appealed  against  the  apportionment  to  the  Metropolitan 
Board  of  Works  under  26  &  26  Vict.  c.  102,  s.  67  ?] 

It  is  submitted  that  he  need  not,  because  the  respondents 
had  no  jurisdiction  to  make  the  apportionment:  Whit- 
church V.  Fulham  Board  of  Works  ( ).  No  doubt  the  dis- 
cretion exercised  by  them  in  fixing  the  amounts  to  be 
contributed  under  apportionments  lawfully  malde  cannot  be 
questioned  in  this  court:  Nesbitt  v,  Oreenwich  Board  of 

0)  Other  objections  were  urged  be-  apportioned  bj  the  veBtiy  or  district 

fore  the  magistrate  on  behalf  of  the  board  in  such  proportions  as  the7  may. 

appellant,  but  owing  to  the  yiew  taken  deem  just." 

bj  the  coon  it  is  unnecessary  to  men-  Sect.  58 :  "  Where  any  sewer  shall 

tion  theuL  be  constructed  by  any  vestry  or  district 

(*}  By  the  Metropolis  Management  board  in  a  street  in  .which  previously  to 
Amendment  Act,  1862  (25  &  26  Vict,  such  construction  there  had  been  no 
c  102),  &  21,  "  It  shall  be  lawful  for  sewer,  or  only  an  open  sewer,  but 
the  said  Metropolitan  Board,  and  they  where  sewers  rates  have  been  levied 
are  hereby  authorized  and  em^wered,  previously  to  such  construction,  the 
during  the  construction  of  any  works  expense  of  constructing  such  sewer  and 
by  them  under  the  recited  acts  or  this  the  works  appertaining  thereto,  includ- 
act,  subject  to  the  provisions  of  such  ing  the  cost  of  guUies,  side  entrances, 
acta,  to  cause  to  be  stopped  up  all  or  lengths  of  sewer  at  the  intersection  of 
such  part  of  the  carriage  or  footway  of  streets,  and  other  incidental  charges 
any  streets,  roads,  or  ways  as  shaU  be  and  expenses,  shall  be  borne  and  de- 
necessary  for  the  due  execution  of  the  frayed  in  part  only  by  the  owners  of 
said  works."  the  houses  situate  in  and  of  the  land 

Sect.  52 :  "Where  any  sewer  shall,  bounding  and  abutting  on  such  street 
after  the  passing  of  this  act,  be  con-  respectively ;  and  the  amount  to  be 
strutted  by  any  vestry  or  district  board  borne  by  such  owners  shall  be  deter- 
in  or  for  the  drainage  of  any  new  mined  by  the  vestry  or  district  board 
street,  or  of  any  house  or  houses  erected  in  each  particular  case,  and  the  residue 
since  the  1st  day  of  January,  1856,  of  such  expenses  shall  be  defrayed  by 
'  the  expense  of  constructing  such  sewer  the  vestry  or  district  board  out  of  the 
and  the  works  appertaining  thereto,  sewers  rates  levied  in  their  parish  or 
including  the  cost  of  gullies,  side  en-  district." 

trances,  lengths  of  sewer  at  the  inter-  Sect.   112:    "The  expression   'new 

section  of  streets,  and  other  incidental  street*  shall  apply  to  and  include  aU 

charge  and  expenses,  shall  be  borne  streets  hereafter  to  be  formed  or  laid 

and  defrayed  by  the  owners  of  such  out,"  that  is,  after  the  7th  of  August, 

street  or  houses,  and  of  the  land  boifnd-  1862. 

ing  or  abutting  on  such  street  respect-  (*)  Law  Bep.,  1  Q.  B.,  283. 
iv^y,  and  the  said  expenses  shaU  be 

18  Eng.  Rep.  48 
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Works  (*) ;  London  and  North  Western  Ry,  Co,  v.  Vestry 
of  St.  Pancrds  (*) :  but  here  the  respondents  have  exceeded 
their  powers,  and  have  thrown  the  whole  expense  of  con- 
structing the  sewers  upon  the  appellant,  his  tenants,  and 
the  owners  of  the  cemetery. 

Birony  for  the  respondents :  The  apportionment  has  been 
made  under  s.  52 ;  for,  as  all  the  streets  upon  the  appellant's 
land  were  ^'new  streets"  within  the  Metropolis  Manage- 
ment Acts,  the  respondents  could  not  proceed  under  s.  63, 
which  applies  only  to  old  streets. 

[Bramwell,  B.:  Why  does  not  the  word  "street"  in 
8.  53  comprehend  "new  streets"  as  well  as  old  i  If  it  does, 
the  respondents  ought  to  have  made  the  apportionment 
under  it,  and  not  under  s.  62 ;  for  in  the  present  case  all  the 
other  incidents  of  s.  53  are  fulfilled.] 

It  seems  to  follow  from  Dryden  v.  Overseers  of  Putney  (*), 
that  in  the  Metropolis  Management  Acts  "street"  does  not 
include  "  new  streets"  as  therein  defined ;  but  if  s.  63  is  ap- 
plicable to  the  present  case,  it  must  be  admitted  that  the 
apportionment  is  based  upon  a  wrong  principle. 

Jz.  y.  Williams  did  not  reply. 

Bramwell,  B.:  I  am  of  opinion  that  the  appellant  is  en- 
titled to  our  judgment.  Previously  to  the  construction  of 
the  sewers  by  the  respondents  there  was  no  sewer  in  the 
appellant's  land,  but  sewers  rates  had  been  paid  in  respect 
01  his  houses;  therefore  some  portion  of  the  expense  in- 
curred by  the  respondents  in  constructing  the  sewers  ought 
to  be  borne  by  them,  pursuant  to  the  provisions  of  s.  63.  It 
399]  has  been,  however,  contended  before  us  by  *the  re- 
spondents' counsel  that  the  apportionment  is  valid,  and 
that  s.  63  does  not  apply ;  and  it  has  been  argued  that  the 
word  "street"  is  to  be  taken  to  mean  exclusively  old  streets, 
and  does  not  include  "new  streets"  as  defined  by  26  &  26 
Vict.  c.  102.  It  would  seem  to  follow  from  this  contention 
that  wherever  the  word  "street"  occurs  in  the  Metropolitan 
Management  Acts  it  must  be  taken  as  comprehending  only 
old  streets ;  but  it  is  manifest  that  this  cannot  be  its  true 
interpretation.  The  21st  section  of  25  &  26  Vict.  c.  102, 
which  ffives  power  to  stop  up  streets  during  the  execution 
of  woi-ks,  must  apply  to  "new  streets"  as  well  as  old, 
although  the  word  "street"  alone  is  used  therein;  and  I 
think  that  in  s.  63  it  must  receive  the  wider  interpretation. 
The  order  of  the  magistrate  must  be  (juashed. 

Denman,  J.:  I  am  of  the  same  opinion.  After  the  argu- 
ment which  we  have  heard,  I  think  it  clear  that  s.  63  applies 

0)  Law  Eep.,  10  Q.  B.,  465.  (»)  17  L.  T.  (N.S.),  664.  (*)  Ante,  p.  22«. 
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to  this  case,  and  that  the  apportionment  is  bad  because  it 
throws  the  whole  expense  of  constructing  the  sewers  upon 
the  appellant  and  his  tenants  as  owners  of  the  houses,  and 
ux>on  the  owners  of  the  cemetery,  without  apportioning  any 
part  thereof  upon  the  respondents'  district. 

I  may  mention  that,  even  under  s.  62  the  apportionment 
seems  to  me  to  be  bad,  for  no  portion  of  the  cost  of  con- 
structing the  sewers  is  imposed  upon  the  owners  of  the  land 
bounding  and  abutting  upon  the  ends  of  the  eight  streets 
referred  to  in  the  case.  I  do  not,  however,  express  any  defi- 
nite opinion  as  to  this,  as  it  is  not  a  matter  necessary  to  our 
decision. 

Br  AM  WELL,  B.:  I  concur  in  my  Brother  Denman's  re- 
marks as  to  whether  the  apportionment  could  be  sustained 
under  s.  52. 

Judgment  for  the  appellant  {^). 

Solicitors  for  appellant :  Sheffield  <fe  Scms. 
Solicitors  for  respondents :   JVatsony  Sons  <fe  Room. 

(1)  But  see  8awuer  v.  Vettry  of  Paddina-  ofSL  Oila,  CamberwU  v.  WeOtr,  Law  Rep., 
ftm,  Law  Rep.,  6  4  B.,  164,  where  Black-  6  Q.  B.,  168  (n.),  held  that  26  k  26  Vict, 
bum  and  Lnah,  J  J.,  diaaentiiigfroiii  Vutry    c  102,  b.  68,  applies  only  to  old  etreeta. 


[1  Exchequer  Division,  400.] 
May  18,  1876. 

'    [m  the  court  op  appeal  from  inferior  courts.] 

♦The  Board  of  Works  for  the  Fulham  Dis-     [400 
TRICT,  Appellants ;  Goodwin,  Respondent. 

Stwet — New  Sireei — Metropolu  Managemmt  Amendment  Ad,  1862  (26  db  26  VteL 

e.  102),  «s.  44,  62,  112. 

The  respondent,  within  the  limits  of  the  Metropolis  Management  Acts,  and  with 
the  sanction  of  the  Metropolitan  Board  of  Works,  constructed  a  sewer  for  the  drain- 
a(re  of  the  M.  road,  in  which  he  owned  certain  honses,  and  which  was  a  **  new  street" 
within  the  meaning  of  the  above  mentioned  acts.  Afterwards  the  appellants  took 
up  the  sewer  constructed  by  the  respondent,  and  in  place  thereof  laid  aown  another 
for  the  drainage  of  the  neighborhood : 

Hdd^  that  Uie  respondent  was  not  liable  to  pay  any  portion  of  the  cost  ef  thd 
sewer  laid  down  by  the  appellants. 

Case  stated  by  a  metropolitan  police  magistrate,  under  20 
&  21  Vict.  c.  43.     ^ 

Complaint  was  made  by  the  appellants  of  the  non-pay- 
ment by  the  respondent  of  the  sum  of  £646,  as  owner  of 
certain  premises  situate  and  being  in  Mayland  Road,  in  re- 
spect oi  certain  sewer  works,  Mayland  Koad  having  been 
formed  and  laid  out  as  a  new  street  since  the  7th  of  August, 
1862,  and  a  summons  having  been  issued,  the  following  facts 
were  proved  at  the  hearing : 
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The  respondent  had  been,  in  1867,  and  still  was  the  owner 
of  certain  houses  in  May  laud  Boad,  and  the  tenants  thereof 
had,  previously  to  the  making  of  the  new  sewer,  paid  sewers 
rates ;  he  was  not  the  owner  of  any  house  or  land  in  Con- 
inghani  Road,  which  was  a  continuation  of  Mayland  Boad. 
On  or  about  the  1st  of  February,  1867,  the  Metropolitan 
Board  of  Works  sanctioned  the  construction  of  a  sewer  in 
the  centre  of  Mayland  Boad  by  the  owners,  under  s.  44  of 
25  &  26  Vict.  c.  102.  Such  sewer  was  built,  and  drainage 
works  were  made  at  the  expense  of  the  respondent,  accord- 
ing to  plans  submitted  to  and  approved  by  the  Metropolitan 
Board  of  Works,  and  extendea  the  entire  length  of  the 
Mayland  Boad,  about  1,050  ft.  The  construction  of  a  sewer 
in  Coningham  Boad  by  the  owners,  with  an  outfall  into  the 
Uxbridge  Boad,  was  sanctioned  by  the  Metropolitan  Board 
of  Works,  and  constructed  in  two  sections :  the  first  section 
401]  WS'S  in  accordance  *with  such  sanction ;  the  second 
section,  about  500  ft.  in  length,  was  not  in  accordance  with 
such  sanction,  its  outfall  being  into  the  sewer  of  Mayland 
Boad,  instead  of  into  the  Uxbridge  Boad.  In  April,  1875,  the 
Board  of  Works  for  the  Fulham  district  determined  to  have 
the  sewers  before  mentioned  taken  up  and  reconstructed. 
The  provisions  of  the  several  acts  relating  to  sewers  in  force 
in  1867  were  complied  with  by  the  respondent  in  the  con- 
struction of  the  sewer  in  the. year  1867.  In  the  month  of 
June,  1875,  the  district  board  caused  the  sewers  to  be  re- 
moved, and  constructed  a  brick  main  sewer  throughout  the 
whole  of  Mayland  Boad,  and  a  lage  part  of  Coningham 
Boad,  with  man-holes  and  gullies  sufficient  to  take  the 
sewage  of  a  large  and  populous  neighborhood ;  and  they 
connected  the  drainage  of  the  houses  in  Mayland  Boad,  and 
of  the  several  houses  in  Coningham  Boad,  with  the  new 
sewer.  The  costs  and  expenses  of  the  works  executed  in 
1875  amounted  to  the  sum  of  £2,527,  and  the  appellants 
apportioned  the  same  upon  the  owners  of  the  houses  and 
land  in  Mayland  and  Coningham  Boads. 

Upon  the  hearing  of  the  summons,  it  was  contended  on 
the  part  of  the  respondent,  first,  that  the  apportionment 
whereby  the  respondent  was  sought  to  be  chained,  and 
which  amounted  to  the  sum  of  £646,  was  bad  in  law,  be- 
cause the  appellants,  having  removed  the  old  sewer  in  May- 
land  Boad,  sanctioned  and  made  as  before  stated,  were 
bound  to  substitute  one  as  efficient,  but  not  at  the  cost  of 
the  owners ;  secondly,  that  the  sewer,  in  respect  of  which 
the  present  claim  was  made  against  the  respondent,  was  a 
sewer  for  taking  the  sewage  of  the  whole  neighborhood,  in- 
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clnding  the  side  streets,  and  not  of  the  Mayland  Road  and 
Coningham  Road  only,  and  that  therefore  the  owners  of 
hou&es  in  Mayland  Road  ought  not  to  pay  the  costs ; 
thirdly,  that  any  sewer  replacing  an  old  one  vested  in  the 
district  board  ought  to  be  made  at  the  cost  of  the  rate  payers. 

The  magistrate  dismissed  the  summons. 

The  question  for  t\ie  opinion  of  this  court  was,  whether 
the  respondent  was  liable  to  pay  the  said  sum  of  £646  in  re- 
spect of  the  said  apportionment. 

If  this  courts  should  be  of  opinion  that  he  was  so  liable, 
judgment  was  to  be  entered  for  the  appellants ;  but  if  it 
should  be  of  *opinion  that  he  was  not  so  liable,  judg-  [402 
ment  was  to  be  entered  for  the  respondent. 

J7.  T.  BoddaiTiy  for  the  aptellants  :  The  magistrate  was 
wrong  in  dismissing  the  summons.  The  appellants  were 
empowered  by  the  Metropolis  Management  Amendment  Act, 
1862,  8.  52  (*),  to  lay  down  a  sewer  at  the  expense  of  the  re- 
8i)ondent.  Mayland  Road  was  plainly  a  **new  street,'* 
within  the  meaning  of  the  interpretation  clause  (s.  112),  for 
it  has  been  formed  and  laid  out  since  the  passing  of  that 
statute ;  and  whenever  a  sewer  is  constructed  in  a  new  street 
by  a  district  board,  the  expense  of  the  work  must  be  borne 
by  the  neighboring  owners,  under  s.  62  :  Sawyer  v.  Vestry 
of  Paddington  (•). 

John  Day^  Q.C.  {T.  R.  Kemp  with  him),  for  the  respon- 

Q)  By  the  Metropolis  Management  By  s.  52,  "  Where  any  sewer  shall. 
Amendment  Act,  1862  (25  &;  ^  Vict,  after  the  passing  of  this  act,  be  con- 
c.  102),  B.  44,  *'  It  shall  be  lawful  for  the  stracted  by  any  vestry  or  district  board, 
owners  or  occupiers  of  any  land  or  prem-  -  in  or  for  the  drainaae  of  any  new  street, 
ises  in  any  parish,  district,  or  part,  or  of  any  house  or  houses  erected  since 
within  the  limits  of  the  metropolis  the  1st  of  January,  1856,  the  expense 
....  with  the  consent  and  subject  to  of  constructing  such  sewer,  and  the 
the  regulations  and  conditions  hereinaf-  works  appertaining  thereto,  including 
ter  mentioned,  to  construct  sewers  at  the  cost  of  gullies,  side  entrances, 
their  own  expense  for  the  purpose  of  lengths  of  sewer  at  the  intersection  of 
draining  such  land  or  premises ;  and  it  streets,  and  other  incidental  charges 
shall  be  lawful  for  any  vestry  or  district  and  expenses,  shall  be  borne  and  de- 
board  in  whom  the  sewers  in  any  frayed  by  the  owners  of  such  street  or 
parish,  district,  or  part  are  vested,  if  houses,-  and  ^f  the  land  bounding  or 
they  shall  dei^m  it  just  and  proper  so  to  abutting  on  such  street  respectively, 
do,  to  contribute  out  of  the  rates  under  and  the  said  expenses  shall  be  appor- 
tliexT  control,  applicable  to  the  execu-  tioned  by  the  vestry  or  district  board 
tion  of  works  of  sewerage,  to  the  cost  in  such  proportions  as  they  may  deem 
of  any  sewers  constructed  for  the  pur-  just." 
pose  aforesaid."  By  s.   112,  "The  expression,  'new 

By  8.  47,  every  person  intending  to  street'  shall  apply  to  and  include  all 

make  a  sewer  shall  first  obtain  the  streets  Irereafter  to  be  formed  or  laid 

sanction  of  the  vestry  or  district  board,  out/'  that  is,  after  the  7th  of  August, 

By  8.  48,  no  vestry  or  district  board  1862. 

shall  sanction  the  construction  of  any  (>)  Law  Rep.,  6  Q.  B.,  164. 
such  sewer,  without  the^approval  of  the 
Metropolitan  Board  of  Works. 
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dent:  The  decision  of  the  magistrate  was  right.  As  May- 
land  Road  had  already  been  sewered  by  the  respondent  at 
his  own  expense,  he  conld  not  be  called  upon  under  s.  52  to 
403]  pay  the  costs  of  a  fresh  *sewer  laid  down  by  the  ap- 
pellants. The  sewer  constructed  by  the  respondent  vested 
m  the  appellants  under  the  Metropolis  Management  Act, 
1855  (18  &  19  Vict.  c.  120),  s.  68,  and  they  were  bound  to 
repair  it,  and  if  necessary  to  replace  it,  under  s.  69.  [He  was 
then  stopped.] 

Cleasby,  B.  :  I  do  not  feel  much  difficulty  in  coming  to 
the  conclusion  that  this  appeal  must  be  dismissed,  on  the 
ground  that  the  facts  proved  do  not  render  the  respondent 
liable  to  pay  the  expenses  incurred  by  the  appellants  in  con- 
structing the  sewer  in  1875.  The  sewer  laid  down  by  the 
respondent  in  1867  was  constructed  by  him  under  the  Me- 
tropolis Management  Amendment  Act,  1862,  s.  44,  and  pur- 
suant to  the  Metropolis  Management  Act,  1855,  s.  68,  it 
vested  in  the  appellants ;  he  did  all  that  was  necessary  in 
the  matter,  but  m  1875  the  appellants  caused  this  sewer  to 
be  removed  and  laid  down  another.  Under  these  circum- 
stances, it  appears  to  me  scarcely  arguable  that  the  appel- 
lants can  call  upon  the  owners  of  the  houses  in  Mayland 
Road  to  pav  for  the  cost  of  the  new  sewer.  It  seems  to  me 
unreasonable  to  hold  that  after  the  neighboring  owners  have 
constructed  a  sufficient  sewer  in  a  street,  they  can  afterwards 
be  called  upon  to  contribute  to  the  cost  of  a  fresh  sewer.  I 
also  think  that  the  appellants  could  not,  under  the  circum- 
stances, charge  the  respondent  with  the  cost  of  the  drainage 
of  the  whole  neighborhood. 

Grove,  J. :  I  am  of  the  same  opinion.  It  seems  to  me 
to  be  the  policy  of  the  enactments  cited  before  us  to  throw 
in  the  first  instance  the  cost  of  constructing  sewers  in  a  new 
street  upon  the  neighboring  owners,  but  when  the  street  has 
once  been  sufficiently  sewered,  to  impose  upon  the  vestry  or 
district  board  the  duty  of  maintaining  and  replacing  the 
original  sewers  out  of  the  funds  at  their  disposal. 

Field,  J.,  concurred. 

JudgiaentfoT  the  respondent. 

Solicitors  for  appellants :   Watson^  Sons  <fe  Room. 
Solicitor  for  respondent :   W.  A.  Downing. 
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[1  Exchequer  Division,  419.] 

Jooe  1, 1876. 

pN  THE  COURT  OF  APPEAL  FROM  INFERIOR  COURTS.] 

*Smith,  Appellant ;  Barnham,  Respondent.    [419 

NtMonce — Watereourte  "  bdouging"  to  River — Artificial  Stream — "Wilfully.** 

14  Geo.  8,  c.  96,  which  was  passed  for  improvinff  the  navigation  of  certain  rivers, 
enacted  that  '*if  any  person  or  persons  shall  wilfally  throw  any  soil  ....  into 
any  part  of  the  said  rivers  ....  or  of  any  drains,  trenches,  or  watercoarses 
thereanto  belonging,  every  snch  person  shall  for  every  such  offence  forfeit "  a  sum 
of  money. 

The  appellant  was  a  tanner,  having  premises  on  a  small  natural  stream  at  a  point 
about  four  miles  from  one  of  the  rivers,  into  which  it  flowed  at  a  place  where  that 
river  was  navigable  :  in  the  course  of  his  business  he  discharged  refuse  from  his 
works  into  the  natural  stream :  he  was  convicted  by  a  stipendiary  magistrate  of  an 
offence  against  the  foregoing  enactment : 

Beld^  that  the  words  "drains,  trenches,  or  watercourses  thereunto  belonging" 
applied  only  to  artificial  streams  made  for  the  purpose  of  improving  the  navigation 
of  the  rivers,  and  did  not  apply  to  natural  streams,  and  iheredfore  tlmt  the  conviction 
was  wrong. 

Hdd,  also  (per  Bramwell,  B.),  that  inasmuch  as  the  appellant  discharged  the  refuso 
in  the  course  of  his  business,  he  did  not  "  wilfully"  throw  it  into  the  stream  within 
the  meaning  of  the  statute. 

Case  stated  by  a  stipendiary  police  magistrate  for  the 
borough  of  Leeds,  under  20  &  21  Vict.  c.  43. 

At  a  petty  sessions  holden  on  the  3d  of  •  March,  1876,  an 
information  under  s.  97  of  14  Geo.  3,  c.  96(*)  was  heard, 
charging  *that  the  appellant  on  the  8th  of  January    [420 

(*)  14   Geo.   8,    c    96,  is   intituled  than  forty  shilling,  at  the  discretion 

'*  An  act  to  amend  an  act  passed  in  of  the  justice  or  justices  of  the  peace 

the  tenth  and  eleventh  years  of  the  before  whom  the  effender  shall  be  oon- 

leign  of  King  William  the  Third,  in-  victed." 

tituled  'An  act  for  the  making  and  Sect.  108.  "  All  the  penalties,  fines, 
keeping  navigable  the  rivers  of  Aire  and  forfeitures  hereby  inflicted,  or 
and  Calder  in  the  county  of  York  ;'  and  anthorisBed  to  be  imposed  (the  manner 
for  improving  the  navigation  of -the  said  of  levying  and  recovery  whereof  is  not 
river  Aire  from  Weeland  to  the  river  otherwise  hereby  particnlarly  directed), 
Onze;  and  for  making  a  navigable  shall,  npon  proof  of  the  offences  re- 
canal  from  the  said  river  Aire,  at  or  spectively,  before  any  justice  of  the 
near  Haddlesey,  to  the  river  Onze,  at  peace  for  the  place  wherain  the  offence 
the  Old  Brick  Garth  at  Onze  Gate  shall  be  committed,  or  the  offender 
End,  within  the  township  of  Selby,  in  shall  be  or  reside  ....  be  levied  by 
the  said  county ;  and  for  other  pur-  distress  and  sale  of  the  goods  and. 
poses :"  it  enacts  by  chattels  of  the  party  or  parties  offend- 

Sect.  97.     "  If  any  person  or  persons  ing  ....  and   the    moneys    arisina^ 

shall  wilfully  throw  any  soil,  earth,  from  such  penalties,  forfeitures,  and 

ballast,  gravel,  stones,  roots,  bushes,  or  fines,  when  levied,   shall   be   (if  not 

other  rubbish,  into  any  part  of  the  said  otherwise  directed  to  be  applied  by  this 

rivers,  cuts,  or  canal,  or  of  any  drains,  act)  paid,  one  moietv  to  the  party  or 

trenches,  or  watercourses  thereunto  be-  parties  injured,  and  the  other  moiety  to 

longing,  every  such  person  shall,  for  the  informer." 

every  such  offence,  forfeit  any  sum        Seet.  HI.  after  reciting  that  "the 

not   exceeding   five   pounds  nor  less  legal  estate  and  interest  in  the  present 
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in  the  year  aforesaid  wilfully  and  unlawfully  did  throw  a 
quantity  of  soil,  earth,  and  rubbish  into  a  beck  there  sit- 
uate, called  Sheepscar  Beck,  the  said  beck  being  a  water- 
course belonging  to  the  river  Aire  in  the  borough  of  Leeds. 

At  the  hearing  it  was  proved  that  the  real  complainants 
were  undertakers  of  the  Aire  and  Calder  navigation,  upon 
whom  statutory  powers  were  confeiTed  by  10  &  11  Wm.  3, 
c.  19,  14  Geo.  3,  c.  96,  1  Geo.  4,  c.  39,  and  9  Geo.  4,  c.  98. 
The  appellant  was  a  tanner,  having  premises  on  the  Sheep- 
scar  Beck  (^beck  averaging  in  its  course  about  five  feet  m 
width  and  eighteen  inches  in  depth  at  the  middle  of  the 
stream),  at  a  point  about  four  miles  from  the  river  Aire,  into 
which  it  flowed  at  a  place,  where  that  river  was  navigable 
and  formed  part  of  the  navigation  authorized  by  the  statute 
first  above  referred  to.  The  beck  was  and  had  for  many 
years  been  used  by  the  occupiers  of  several  tanneries  and 
manufactories  on  its  banks.  The  beck  ran  under  the  appel- 
lant's  premises  in  a  large  culvert,  through  the  wall  of  which 
thirty- three  pipes  o€  about  five  inches  diameter  projected 
over  the  stream ;  and  there  were  also  two  drains  aoout  two 
feet  square  from  the  appellant's  premises  into  the  beck. 
On  the  day  in  question  the  business  was  being  carried  on, 
and  out  of  a  five  inch  pipe  water  charged  with  lime  and 
earthy  matter  was  discharged  into  the  becK,  and  a  sieve  hav- 
ing been  put  under  the  mouth  of  the  pipe  was  allowed  to 
remain  for  about  three  quarters  of  an  hour,  during  which 
421]  ti™e  i^  received  and  retained  about  half  *a  pound  of 
lime  and  earthy  matter,  which  would  otherwise  have  been 
passed  into  the  beck  ;  and  out  of  the  drain  two  feet  square, 
water  was  discharged  with  earthy  and  fleshy  matter,  which 
during  the  same  time  left  a  residue  in  a  basket  of  about  half 
a  peck  in  measure  of  such  earthy  and  fleshy  matter,  which 
would  otherwise  have  passed  into  the  beck.  The  appellant 
had  carried  on  the  same  business  of  a  tanner  in  tJhe  same 
manner  at  the  same  premises  for  less  than  twenty  years. 

On  the  part  of  the  appellant,  it  was  contended  that  the 
statute  dia  not  apply  to  the  case  of  a  manufacturer  who,  in 
the  course  of  his  business,  turned  mere  refuse  matter  from 
his  works  held  in  suspension  in  water  into  the  beck ;  that 
the  beck  was  not  sucu  a  watercourse  as  was  mentioned 
in  s.  97 ;  that  the  lime  and  earthy  and  fleshy  matter  dis- 

navigation  of  the  said  rivers,  with  the  and   hereditaments,"  were  vested   in 

works  and  appurtenances  of  navigation  certain  persons,  contains  provisions  for 

thereunto  belonging,  and  the  tolls  and  vesting.the  lands  to  be  purchased  under 

duties  by  the  said  former  act  granted,  14  Qeo.  8,  c.  96,  and  other  provisions 

and    divers    messuages,   mills,    ware-  of  a  similar  nature, 
houses,    buildings,   lands,    tenements, 


\ 
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charged  into  the  beck  were  neither  soil,  earth,  nor  rubbish 
within  the  meaning  of  that  section,  and  that  they  were  not 
wilfully  thrown  in  within  its  meaning. 

It  appeared  to  the  magistrate  that  the  object  of  s.  97  was 
to  keep  the  rivers  mentioned  in  tlie  acts  ana  their  tributaries 
free  from  obstructions,  which  might  be  caused  by  the  throw- 
ing of  soil,  earth,  or  rubbish  into  them,  and  that  it  could 
make  no  difference  whether  such  soil,  &c.y  was  thrown  into 
them  by  using  the  hand  or  machinery  or  water  as  the  motive 
power,  or  whether  it  was  so  thrown  out  of  mere  wantonness 
or  for  the  purpose  of  getting  rid  of  soil,  &c.,  which  having 
served  the  purpose  of  a  manufacturer  was  no  longer  useful 
to  him.  It  further  appeared  to  the  magistrate  that  the  lime 
and  earthy  and  fleshy  matter  discharged  into  the  beck  by 
the  appellant  were  6oil,  earth,  or  rubbish.  Whether  Sheep- 
scar  Beck  was  a  watercourse  belonging  to  the  Aire  withm 
the  meaning  of  s.  97,  was  a  question  upon  which  he  enter- 
tained some  doubt,  but  he  was  of  opinion  that  it  was  such  a 
watercourse.  He  therefore  convicted  the  appellant,  and  or- 
dered him  to  pay  a  penalty  of  sixty  shillings  and  the  costs. 

The. question  of  mw  arising  on  the  foregoing  case  was, 
whether  the  magistrate  was  right  in  convicting  the  appellant 
on  the  aforesaid  grounds. 

Manistyy  Q.C.  {John  Forbes  with  him),  for  the  appellant : 
It  is  *8ubmitted  tnat  Sheepscar  Beck  cannot  be  called  [422 
a  "watercourse  belonging*'  to  the  river  Aire  at  the  point 
where  the  refuse  from  the  appellant' s  works  flows  into  it : 
14  Geo.  3,  c.  96,  s.  97,  was  intended  merely  to  prevent  such 
pollution  of  the  rivers  Aire  and  Calder  as  might  obstruct 
the  navigation  thereof.  Now  the  refuse  from  the  appellant's 
works  being  discharged  at  the  distance  of  four  mifes  could 
not  possibly  hinder  the  i^avigation ;  moreover  the  act  merely 
comprehends  artificial  watercourses,  and  Sheepscar  Beck  is 
a  natural  stream.  It  is  further  contended  that  the  refuse  is 
not  wilfully  thrown  into  the  beck  within  the  meaning  of  the 
st£rtute:  "wilfully"  there  means  "wantonly,"  or  "un- 
necessarily," whilst  the  appellant,  who  carries  on  a  useful 
trade,  discharges  refuse  into  the  stream  because  it  is  the 
most  convenient  mode  of  getting  rid  of  it. 

Shield,  for  the  respondant :  The  construction  suggested 
on  the  appellant's  betialf  would  reduce  the  enactment  almost 
to  a  nullity,  and  the  clause,  being  of  a  remedial  nature,  ought 
to  receive  a  liberal  interpretation,  so  as  to  carry  into  effect 
what  may  \>e  presumed  to  have  been  the  intention  of  the 
Legislature,  namdy,  the  preservation  of  the  navigable  waters 
from  pollution. 

18  Eng.  Rep.  49 
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Bramwell,  B.:  I  am  of  opinion  that  this  conviction 
ought  to  be  quashed.  It  is  always  difficult  to  construe  an 
enactment  so  comprehensive  in  its  language  as  the  clause 
upon  which  the  appellant  has  been  convicted;  but  I  think 
it  clear  that  he  is  entitled  to  our  judgment.  The  penaltv 
is  imposed  upon  a  person  throwing  soil,  earth,  or  rubbish 
into  the  rivers,  cuts,  or  canal,  or  the  '* drains,  trenches,  or 
watercourses  thereunto  belonging:"  now  Sheepscar  Beck 
is  a  tributary  of  the.  Aire,  and  is  a  natural  stream ;  and  for 
the  reasons  which  I  will  proceed  to  give,  it  does  not  seem 
to  me  to  be  a  "watercourse  belonging"  to  that  river  in  the 
sense  in  which  that  expression  is  used  by  the  Legislature. 
I  think  that  the  words  ''drains,  trenches,  or  watercourses 
thereunto  belonging"  were  intended  to  comprise  only  those 
watercourses  which  are  made  by  the  hand  of  man  and 
artificially  connected  with  the  navigation,  and,  in  fact,  form 
a  portion  of  it.  Further,  it  seems  to  me  that  s.  103,  which 
4^3]  gives  one  moiety  of  the  penalty  *when  levied  '*to  the 
party  or  parties  injured,"  throws  light  upon  the  meaning 
of  s.  97,  and  shows  that  it  is  intended  only  to  apply  to  such 
acts  as  are  injurious  to  the  undertakers  of  the  navigation. 
The  words  "to  the  injury  of  the  undertakers"  are  not  found 
in  s.  97 ;  but  it  must  be  injurious  to  them  to  throw  into  the 
rivers  or  canal  any  of  the  forbidden  things,  for  they  all  have 
a  tendency  to  obstruct  the  free  passage  of  the  water  and 
also  of  boats  passing  along  it ;  biit  it  cannot  be  injurious  to 
the  undertakers  to  discharge  refuse  from  a  tannery  into  a 
natural  stream,  which  afterwards  has  to  flow  four  miles 
before  it  joins  one  of  the  rivers.  Moreover,  the  words  "  soil, 
earth,  ballast,  gravel,  stones,  roots,  bushes,"  primarily  apply 
to  what  has  b^n  dug  or  taken  out  of  the  ground  in  order  to 
execute  the  works  necessary  to  improve  the  navigation,  and 
they  seem  to  show  that  it  was  merely  intended  to  forbid  the 
throwing  back  of  things  which  are  of  the  same  nature  as 
those  which  histve  been  removed,  and  which,  when  thrown 
in,  must  necessarily  be  injurious  to  the  undertakers  by  fill- 
ing up  wholly  or  in  part  some  portion  of.  the  navigable 
stream.  The  word  "  rubbish,"  if  it  stood  alone,  might  cause 
a  doubt ;  but  in  any  point  of  view  the  words  of  the  clause 
must  be  limited,  for  otherwise  throwing  in  rubbish  near  the 
source  of  the  rivers  far  beyond  the  limits  of  the  navigation 
would  be  an  offence  punishable  under  this  enactment,  and 
this,  we  must  assume,  cannot  have  been  the  intention  of  the 
Legislature.  I,  therefore,  think  that  as  Sheepscar  Beck  was 
a  natural  stream,  and  as  no  injury  was  cadsed  to  the  under- 
takers, the  appellant  was  not  liable  for  discharging  refuse 
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into  it;  in  my  opinion,  a  person  throwing  soil,  earth,  or 
rubbish  into  a  natural  stream  flowing  into  one  of  the  rivers, 
but  at  a  point  beyond  the  limits  oi  the  navigation,  is  not 
liable  to  be  convicted  under  s.  97 ;  but  I  express  no  opinion, 
wliether  the  undertakers  may  not  obtain  redress  by  other 
r^mediea  against  a  person  who  pollutes  a  watercourse  be- 
yond the  limits  of  the  navigation,  whereby  they  sustain  an 
injury. 

Further,  I  think  that  the  refuse  was  not  ** wilfully" 
thrown  in  within  the  meaning  of  the  clause :  for  it  was  ais- 
charged  in  the  course  of  carrying  on  a  lawful  trade,  and,  as 
it  appears,  in  the  exercise  of  a  supposed  right ;  '*  wilfully" 
appearse  to  me  in  this  *section  to  mean  "wantonly"  [424 
or  "causelessly."  I,  therefore,  think  that  the  appellant  is 
entitled  to  judgment. 

I  may  remark  that,  in  my  opinion,  if  an  act  is  committed 
contrary  to  the  prohibition  of  this  clause,  it  is  immaterial 
that  it  has  been  done  in  the  same  manner  and  to  the  same 
extent  for  a  period  of  more  than  twenty  years ;  the  person 
committing  it  will  nevertheless  be  liable  to  be  convicted. 

Gbove,  J.:  I  also  think  that  the  conviction  ought  to  be 
quashed ;  but  I  base  my  judgment  simply  upon  the  ground 
that  Sheepscar  Beck  is  not  a  "  watercourse  belonging"  to 
the  river  Aire.  I  think  that  the  section  was  intended  to 
protect  only  those  streams  which  are  ancillary  to  the 
navigation;  and  upon  the  facts  before  us  the  beck  is  a 
tributary  and  natural  stream,  and  the  refuse  from  the  ap- 
pellant's works  flows  in  at  a  point  far  beyond  where  the 
navigation  begins.  Sect.  Ill  of  14  G-eo.  3,  c.  96,  speaks  of 
"  the  legal  estate  and  interest  in  the  present  navigation  of 
the  said  rivers,  with  the  works  and  appurtenances  oi  naviga- 
tion thereunto  belonging:"  here  the  word  "belonging"  is 
E}ainly  applied  to  something  artificial,  and  I  think  it  must 
e  understood  in  the  same  sense  in  s.  97.«  The  construction 
contended  for  on  behalf  of  the  respondent  seems  to  me 
extravagant,  and  contrary  to  the  intention  of  the  Legislature. 

Judgment  for  the  appellavi. 

Solicitors  for  appellant :  Torr^  Janeway^  Tagart  &  Co.^ 
for  Simpson  &  Burrell,  Leeds. 

Solicitors  for  respondent:  Eoans^  Forster  <fe  BuiteTy  for 
Newstead  &  Wilson,  Leeds. 

See  9  Eng.  R. ,  726  note ;  Higgins  on  stream,  and  make  it  anfit  for  drinking 

Pollution  or  Watercoarses.  purposes:  D wight,  etc.,  v,  Boston,  13 

A  riparian  owner  has  no  right,  in  Mass.,  588 ;  Merrifield  v,  Lombard,  18 

the  absence  of  express  grant  or  pre-  Allen,  16. 

Bcription,  to  pollute  the  waters  of  a  A  person  throwing  pozioofl  puitter 
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into  Lake  Ontario,  or  any  other  public  to  impede  navigation  or  to  create  a 

navigable  water,  is  liable  both  to  an  nuisance,  and  the  owner  of  any  one  of 

indictment   for  committing  a   public  said  parcels  of  land,  who  has  been  in- 

nuisance,  and  to  a  private  action  at  the  lured  by  the  illegal  act  of  the  city,  may 

suit  of  any  individual  diiUinctly  and  have  relief  in  equity. 

pecuUarly  injured.  A  city  built  a  sewer  in  1851,  empty- 

The  right  which  an.  individual  has  to  ing  into  a  private  canal.  The  discharge 
the  use  of  public  navigable  water  in  its  from  the  sewer  increased  continuously 
pure  and  natural  state,  is  not  founded  with  the  growth  of  that  part  of  the 
npon  the  possession  of  land  or  of  a  city  drained  by  it,  but  tne  deposits 
mill  or  house  adjoining  the  water,  but  caused  by  the  sewer  in  the  canal  did 
simply  upon  the  same  common  law  not  impair  to  any  great  extent  the  nav- 
right  which  every  other  individual  has,  igation  of  the  canal  or  create  a  nuisance 
to  use  the  water  in  its  unadulterated  until  about  five  years  prior  to  1874,  in 
state,  whether  he  possesses  land,  mills  which  year  a  bill  in  equity  to  abate  the 
or  houses  on  its  bauks  or  not :  Watson  nuisance  was  filed  against  the  city  by 
«.  Toronto  Gas,  etc.,  4  Upper  Can.  Q.  B. ,  an  owner  of  land  bordering  on  the  ca- 
158,  overruling  Hubert  v.  Groves,  1  nal,  who  had  a  right  to  navigate  the 
Esp.  N.  P.,  148,  and  distinguishing  same  with  vessels.  Held  that  the  de- 
Rex  9.  Directors,  etc.,  of  Bristol  Dock  fendant  had  no  right  by  prescription  to 
Co.,  12  East,  ^9,  and  citing  Rose  «.  continue  the  nuisance.  Held,  also. 
Miles,  4  Maule  &  Selw.,  101,  anony-  that  in  the  absence  of  evidence  that 
mous  note  to  Hammond  v.  Pearson,  1  the  defendant  had  been  prejudiced  by 
Cunp.,  517,  Wilkes o.Hungerford  etc.,  the  delay  in  bringing  the  suit,  the 
2  Bing.  N.  C.,  281,  Carter  «.  Canthrope,  plaintiff  was  not  guilty  of  laches. 
4  Mod.,  153.  Higginson  Pollution  of  Where  the  owner  of  a  canal  is  in- 
Wateroourses,  67-74,  119,  247.  jured,  by  the  unlawful  dischaige  by  a 

Where  the  owners  of  adjoining  lands  city  of  its  sewage  into  the  canal,  and 
have  dug  a  canal  through  their  lands  applies  for  an  injunction  to  restrain 
to  the  sea,  and  each  of  them  has,  by  such  discharge,  regard  will  be  had,  in 
agreement  between  them,  a  right  of  determining  the  nature  of  the  relief  to 
way  through  the  canal  for  vessels,  a  be  granted,  to  the  injury  which  the  pub- 
city,  which  is  authorized  to  lay  out  lie  ¥ri]l  sustain  by  a  strict  enforcement 
common  sewers,  and  has  constructed  a  of  the  owner's  rights,  and  the  court 
sewer  emptying  into  the  canal,  without  will  be  influenced,  in  settling  the  terms  * 
taking  therefor  the  land  of  said  own-  of  the  final  decree,  by  all  proper  aug- 
ers, has  no  right  to  discharge  the  sew-  gestions  in  this  regard ;  Boston,  etc., 
age  into  the  canal  in  such  a  manner  as  «.  Cambridge,  117  Mass.,  896. 


[1  Exchequer  Division,  484.] 
June  19,  1876. 

[in  the  court  of  appeal.] 
484]  *Lewis  v.  Carr. 

Alderman  or  CwmeiUor  of  a  Borough — Inter eti  in  a  Contract  vn(h  CofMcil-'*J)uqwiH' 
JicaHon  during  Cunlinifance  of  Contract — Penaltiet  for  acting — Municipal  Corpora- 
tions Act  (6  A  &  Wm.  4,  e.  76),  m.  2$,  62,  63. 

The  disqualification,  under  s.  28  of  5  A  6  Wm.  4,  c.  76,  of  any  person  who  has  any 
interest  in  a  contract  with  the  council  of  the  borough,  to  be  elected  or  be  an  alder- 
man or  councillor  of  the  borough,  applies  only  during  the  continuance  of  the  contract. 
So  that  by  becoming  interested  in  such  a  contract  an  alderman  or  councillor  does  not 
cease  to  be  qualified  or  become  disqualified  within  the  meaning  of  a.  63,  so  as  to  incur 
penalties  for  acting  after  the  termination  of  the  contract. 

This  was  an  action  brought  by  a  burgess  of  the  borough 
of  Macclesfield  to  recover  five  penalties  of  £50  each  from  the 
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defendant  for  acting  as  an  alderman  for  that  borough.  The 
declaration  alleged  that  before  and  at  the  time  of  so  acting 
the  defendant  had  become  disqualified  to  hold  the  oflSice  of 
alderman  of  the  borough  by  having  a  share  and  interest  in 
certain  contracts  for  the  supply  of  goods  by  the  defendant 
to  the  council  of  the  borough. 

At  the  trial  before  Lord  Coleridge,  C.  J.,  at  Chester,  at  the 
summer  assizes,  1875,  it  appeared  that  the  defendant  was  a 
tallow-  chandler  in  the  borough  of  Macclesfield,  which  is  a 
♦borough  within  sched.  A,  of  the  Muncipal  Corpora-  [485 
tions  Act  (6  &  6  Wm.  4,  c.  76),  and  that  in  the  year  1874, 
while  holding  the  oflice  of  alderman  of  the  borough,  he  had 
sold  goods  on  several  occasions  to  the  corporation  on  orders 
drawn  up  by  the  waterworks  committee  of  the  council,  and 
approved  by  the  council,  and  sent  by  them  to  the  defen- 
dant's place  of  business.  Payment  was  made  at  intervals 
by  orders  signed  by  three  members  of  the  council  and 
countersigned  by  the  town  clerk.  In  May,  1875,  the  defen- 
dant acted  on  five  several  occasions  as  alderman,  and  these 
were  the  offences  for  which  the  penalties  were  sought  to  be  re- 
covered. At  that  time  all  the  goods  that  had  been  supplied 
by  the  defendant  to  the  council  had  been  paid  for,  and  there 
were  no  outstanding  transactions  between  them.  On  these 
facts  the  learned  judge  held  that  any  supply  of  goods  to  the 
council  was  within  the  28th  section  of  5  &  6  Wm.  4,  c.  76  (*), 

0)  By  6  &  6  Wm.  4,  c.  76,  s.  28,  the  coancil  therenpon  shaJl  forthwith 
*''Nor  shall  any  person  be  qualified  to  declare  the  said  office  to  be  void,  and 
be  elected  or  to  be  a  councillor  of  any  shall  signify  the  same  by  notice  in  writ- 
such  borough  or  an  alderman  of  any  ing  under  the  hands  of  three  o^  more 
such  borouffh  ....  during  such  time  of  them,  countersigned  by  the  town 
as  he  shall  have  directly  or  indirectly,  clerk,  to  be  affixed  in  some  public  place 
by  himself  or  his  partner,  any  share  or  within  the  borough,  and  the  said  office 
interest  in  any  contract  or  employment  shall  thereupon  .become  void  .  .  .  ." 
with,  by,  or  on  behalf  of  such  council."        By  s.  58,  "  If  any  person  shall  act  as 

By  8.' 52,  **  If  any  person  holding  the  mayor,  idderman,  or  oounciUor,  oraudi- 
office  of  mayor,  alderman,  or  councillor  tor,  or  assessor  for  any  borough,  with* 
for  any  borough  shall  be  declared  bank*  out  having  made  the  declaration  herein- 
rupt,  or  shall  apply  to  take  the  benefit  before  required  in  that  behalf,  or 
of  any  act  for  the  relief  of  insolvent  without  being  duly  qualified  at  the 
debtors,  or  shall  compound  by  deed  time  of  making  such  declaration,  or 
with  his  creditors,  or  being  mayor  shall  after  he  shall  cease  to  be  qualified  ac- 
he absent  for  more  than  two  calendar  cording  to  the  provisions  of  this  act, 
months,  or  beinfip  an  alderman  or  coun-  or  after  he  shall  have  become  disquali- 
eillor  for  more  than  six  months  at  one  fied  to  hold  any  such  office,  he  shall 
and  the  same  time  (unless  in  case  of  for  every  such  offence  forfeit  the  sum 
illness)  from  the  borough  of  which  he  of  £50,  such  sum  to  be  recovered,  with 
shall  be  mayor,  alderman,  or  councillor,  full  costs  of  suit,  by  any  person  who 
then  and  in  every  such  ca^  such  per-  will  sue  for  the  same  ^thin  three 
eon  shall  thereupon  immediately  be-  calendar  months  after  the  commission 
come  disqualified,  and  shall  cease  to  of  such  offence,  by  action  of  debt  or  on 
hold  the  office  of  such  mayor,  alderman,  the  case  in  any  of  his  Majesty's  su-* 
or  councillor  as  aforesaid  .  .  .  .'  and  perior  courts  of  record,  &c." 
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486J  and  disqualfied  the  defendant  *frorn  being  an  alder- 
man, and  subiected  him  to  penalties  for  subse^nentlv  acting. 
He  accordingly  directed  a  verdict  for  the  plaintiff  for  £250. 
'  A  rule  nisi  was  afterward  obtained  for  a  new  trial,  on  the 
ground  of  misdirection. 

Feb.  24,  1876.  Arthur  Williams  (Sir  H.  Oiffard,  S.G., 
with  him)  showed  cause :  The  transactions  were  contracts, 
and  the  disqualification  having  once  arisen  must  be  con- 
tinuous. The  case  is  within  the  mischief  which  the  act  was 
intended  to  remedy.  The  limitation  of  time  in  s.  28  is  not 
applicable  to  a  person  who  is  already  in  office,  and  that  sec- 
tion was  intended  to  be  read  as  applying  a  temporary  dis- 
qualification from  being  elected  during  the  continuance  of 
an  interest  in  the  contract,  but  as  absolutely  taking  away 
the  qualification  in  the  case  of  any  person  who  is  already  an 
alderman.  If  the  defendant  was  disqualified  from  being  an 
alderman  under  s.  28,  he  has  incurred  the  penalties  under 
s.  53  by  acting  afterwards,  unless  he  resigns  or  in  some  way 
ceases  to  hold  the  office  and  is  re-elected.  [He  referred  to 
NicJiolson  V.  Fields  (*^.] 

Mclrdyrey  Q.C.,  ana  Coxoriy  in  support  of  the  rule:  All 
the  words  of  the  28th  section  must  have  effect  given  to  them, 
and  the  disqualification  to  be  an  alderman,  as  well  as  that 
to  be  elected,  must  be  during  the  time  there  is  an  interest  in 
the  contract.  Otherwise  a  sale  over  the  counter  of  any 
small  amount  would  be  a  contract  which  would  have  the 
effect  of  a  permanent  disqualification.  The  statute  is  aimed 
at  cbntinumg  contracts.  Where  there  is  an  intention  to 
avoid  the  office,  it  is  clearly  expressed  as  in  the  52d  section. 
In  s.  53  there  must  be  some  limit  of  time,  for  a  person  who 
has  lost  a  qualification  is  not  barred  thereby  for  all  time 
from  being  an  alderman  or  councillor  if  he  becomes  prop- 
erly qualified  and  is  re-elected.  That  section  must,  tnere- 
fore,  be  read  as  applving  to  acts  done  after  and  durine 
disqualification,  and  the  defendant  has,  therefore,  incurrea 
ho  penalty.     [They  referred  to  Reg.  v.  Francis  (").] 

Bramwell,  B.:  I  think  this  rule  should  be  made  abso- 
lute. I  think  the  plaintiff  did  not  prove  his  case.  Whether 
487]  the  Legislature  *intended  that  such  contracts  should 
or  should  not  be  within  the  act  is  another  matter,  but  I  think 
if  a  shilling's  worth  of  stationery  were  bought  of  an  alder- 
man there  would  be  a  contract  between  the  corporation  and 
that  alderman.  Probably  if  they  had  intended  it  they  w6uld 
have  used  the  word  ''dealing,"  or  some  such  word.  How- 
.  ever,  it  is  a  contract,  and,  independently  of  any  reasoning 

(»)  7  H.  A  N.,  810;  21  L.  J.  (Ex),  288.  (•)  18  a  B.,  626. 
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upon  the  matter,  I  think  it  is  concluded  by  the  case  of 
Nicholson  V.  Fields  (*^,  where  a  somewhat  similar  contract 
was  involved.  There  it  was  a  bill  for  lime  supplied  to  cer- 
tain commissioners.  In  this  case  it  is  a  casual  supply  of 
candles,  or  some  such  thing.  The  question,  then,  is,- wnether 
the  defendant's  acts  have  brouglit  him  within  the  53d  section 
of  the  act.  I  do  not  like — and  it  is  generally  useless — refer- 
ring to  pleadings,  but  where  it  is  necessary  that  the  case  be 
logically  stated,  either  under  the  old  system  or  under  the 
more  modern  form  of  pleading,  one  cannot  help  getting 
some  assistance  by  looking  at  the  mode  in  which  it  has  been 
put  by  the  pleader ;  and  I  think  if  we  look  at  the  declara- 
tion in  this  case  it  will  be  found  that  the  plaintiff  has  not 
£  roved  his  case.  The  declaration  says  that  the  borough  of 
[acclesfield  is  a  corporation  within  the  Municipal  Corpora- 
tion Apt ;  that  the  defendant  claims  to  be  an  alderman  of 
the  borough,  and  that  before  and  at  the  time  of  the  commit- 
ting of  the  grievance  he  had  become  disqualified  to  hold  the 
office  of  alderman  of  the  borough.  That  has  certainly  not 
been  proved,  because  Mr.  Williams  concedes  that  if  he  had 
put  himself  np  for  election  as  an  alderman  at  the  time  the 
declaration  is  speaking  of,  he  would  have  been  undoubtedly 
qualified  to  hold  the  office.  It  is  true  that  he  could  not 
have  put  himself  up  at  that  time,  because  he  was  already  in 
office,  and  perhaps  could  not  be  removed  except  by  a  qvx> 
warranto  ;  but  still,  if  in  some  way  or  other  he  had  got  out 
of  office  he  would  not  have  been,  as  the  declaration  says, 
''disqualified  to  hold  the  office  of  alderman."  ^hen  ibgoes 
on  to  say  this,  "To  wit,  by  having  a  share  and  interest  in 
certain  contracts  within  the  borough."  Now  I  construe 
that  to  mean — and  it  is  obviously  the  plain  meaning — that 
at  the  time  he  committed  the  offence  he  had  "an  interest  in 
a  contract."  If  it  had  meant  "having  had,"  it  should  have 
said  so,  but  it  does  not  do  so.  This  *pleading,  to  my  [488 
mind,  correctly  states  the  offence  unaer  the  statute,  but  it 
satisfies  me  that  the  plaintiff  has  no  case.  Now,  instead  of 
dealing  with  the  declaration,  I  will  deal  with  the  substance 
of  the  matter.  It  is  alleged  that  this  defendant,  by  what  he 
has  done,  has  brought  himself  within  the  63d  section  of  this 
act  of  Parliament. 

Before  considering  the  53d  section  it  will  be  as  well  to 
call  attention  to  the  52d  section,  which  states  that  if  any' 
person  holding  the  office  shall  be  declared  a  bankrupt,  or 
any  of  the  otner  things  there  mentioned  shall  happen,  he 
shall  "immediately  become  disqualified,  and  shall  cease  to 

(>)  7  H.  &  N.,  810;  21  L.  J.  (Ex.),  238. 
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hold  the  office."  The  53d  section  says  that  if  any  person 
shall  act'  as  alderman  without  being  duly  qualified  at  the 
time  of  making  the  declaration,  or  after  he  shall  cease  to  be 
qualified  according  to  the  provisions  of  the  act^  or  after  he 
shall  have  become  disqualified,  he  is  to  forfeit  for  every 
such  offence  the  sum  of  £50.  Now  the  defendant  had  not 
become  disqualified,  because  that  means  disqualitied  as 
previously  stated,  and  that  he  had  certainly  not  become; 
therefore  the  question  is,  whether  he  had  "ceased  to  be 
qualified  according  to  the  provisions  of  this  act."  In  order 
to  ascertain  whether  he  had  ceased  to  be  qualified,  we  are 
referred  to  the  28th  section  of  the  act,  under  which  it  is 
argued  that  he  had  ceased  to  be  (qualified.  Now,  let  us  look 
at  the  28th  section  and  see  what  it  says.  It  says  that,  "No 
person  shall  be  qualified  to  be  elected" — leaving  out  for  the 
moment  the  words  "or  to  be" — "during  such  time  as  he 
shall  have  any  interest"  in  a  contract  of  this  sort.  If  that 
was  all,  of  course  that  would  not  do,  because  he  had  no  in- 
terest at  the  time  he  was  elected  ;  but  there  are  the  further 
words  "or"to  be;"  and  Mr.  Williams  says  the  meaning  is 
that  he  shall  not  be  elected  if  at  the  time  of  his  seeking 
election  he  is  interested  in  a  contract,  or  if  after  election  he 
becomes  interested  in  a  contract,  he  shall  not  continue  "to 
be"  an  alderman  of  the  borough.  Then  Mr.  Williams  had 
some  little  difficulty  to  contend  with  the  word  "during," 
but  I  think  he  was  not  averse  to  adopt  this  mode  of  dealing 
with  it,  that  is,  either  to  say  that  sense  must  be  made  of  it 
in  s^me  way  or  other  whicll  is  not  for  him  to  point  out,  or 
at  all  events,  if  the  word  "during"  is  to  continue  in,  that 
then  we  are  to  take  it  with  this  consequence — that,  inas- 
489]  much  as  he  cannot  be  an  alderman  Muring  the  time 
he  shall  have  ceased  to  be  de  jure  an  alderman,  and  shall 
be  liable  to  be  turned  out  upon  a  quo  warranto^  and  as  he 
does  not  come  into  a  lawful  aldertnanic  condition,  that  is  to 
say,  he  does  not  resume  his  aldermanic  status  lawfully  on 
ceacSing  to  be  interested  in  a  contract,  the  section  'must  be 
read  thus :  He  shall  not  be  elected  if  he  is  interested  at  the 
time  of  the  eU^ction,  and  if  he  becomes  interested  afterwards 
he  shall  cease  to  be  an  alderman  de  jure.  Now  I  am  not  at 
all  sure  that  that  ingenious  argument  is  well  founded.  I  am 
not  at  all  sure  that  the  meaning  is  not  that  the  law-maker 
supposes  that  it  is  not  enough  to  say  that  he  shall  not  be 
elected,  because  it  might  be  said,  "they  ought  not  to  elect 
him,  but  they  have  done  so."  I  think  that  might  be  an 
argument,  although,  perhaps,  a  bad  one,  but  still  it  is  not  un- 
frequently  guarded  against  by  this  sort  of  expression — "he 
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shall  not  be  elected,  or  if  elected,  he  shall  not  be."  lam 
not  sure  that  the  Legislature  had  any  further  meaning  in 
the  words  they  use  in  that  section  than  that ;  but  supposing 
we  were  to  put  upon  it  the  meaning  which  Mr.  Williams 
says  we  ought,  and  were  to  read  it  thus :  "  that  he  shall  not 
be  elected  if  at  the  time  of  his  election  he  is  engaged  in  a 
contract,  or  if,  after  election,  having  become  interested  in  a 
contract  he  shall  cease  to  be  ;"  is  that  within  the  53d  section 
of  the  act  of  Parliament?  The  53d  section  says  that  if  he 
shall  act  without  being  duly  qualilied  a  certain  thing  shall 
happen ;  but  if  Mr.  Williams'  argument  were  stretched  to  the 
utmost,  it  does  not  follow  that  the  defendant  has  acted  with- 
out being  duly  aualilied :  the  argument,  in  fact,  proves  not 
that  he  is  disqualified,  but  that  he  is  not  an  alderman.  Now 
if  the  statute  had  said  that  he  shall  not  act,  not  being  an 
alderman,  then  it  might  have  been  that  Mr.  Williams'  argu- 
ment might  have  gone  a  long  way  to  prove  that  he  was  not 
d^jureBiXi  alderman;  but  the  63d  section  says  "without 
being  qualified."  Now  he  is  qualified,  because  it  is  con- 
ceded, and  indeed  it  is  clear,  that  if  by  any  chance  he  got 
out  of  office  he  could  immediately  offer  himself  for  re-elec- 
tion. It  is  impossible  for  me  to  read  those  words  as  sug- 
gested, because  this  consequence  would  follow,  that  if  there 
was  an  informality  in  the  election  which  would  subject  the 
man  to  be  turned  out  upon  a  quo  warranto^  he  would  be 
subject  to  penalties  during  all  the  time  he  acted.  I  do  hot 
know  that  there  *is  any  provision  in  the  act  of  Parlia-  [490 
ment  against  that,  and  if  not,  and  we  hold  that  this  extended 
to  a  man  who  is  acting,  and  is  not  de  jure  an  alderman,  there 
is  nothing  to  prevent  him  being  subject  to  penalties.  It 
seems  that,  giving  the  utmost  weight  to  Mr.  Williams'  argu- 
ment, s.  28  only  shows  this  gentleman  is  not  de  jure  an 
alderman,  and  that  s.  53  imposes  no  penalty  upon  a  man  who 
is  acting  de  facto  as  an  alderman,  but  is  not  one  de  jure^ 
but  imposes  a  penalty  where  he  is  not  duly  qualified;  and 
that  is  not  the  case  with  this  defendant. 

There  is  another  argument  which  has  incidentally  arisen, 
which  seems  to  me  to  be  very  strong  to  show  that  Miat  must 
be  the  meaning  of  the  statute.  Mr.  Williams  did  not  tell 
us  what  would  be  the  consequences  of  s.  28  being  interpreted 
as  he  said  it  ought  to  be,  whether  the  office  was  ipso  facto 
void,  or  whether  it  could  be  made  void  upon  a  quo  war- 
ranto; but  he  comes  to  the  conclusion  now,  as  I  understand 
him,  that  it  is  not  ipso  facto  void,  but  that  it  is  void  upon 
a  qv^  warranto.  Now  observe  the  consequence :  the  ^va) 
warranto  must  be  moved  for  within  a  year.  Suppose  it  is 
18  Eng.  Rep.  50 
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not  moved  for  within  a  year,  then  the  man  is  an  alderman, 
and  de  jure  an  alderman,  and  he  cannot  be  turned  out,  and 
yet  he  cannot  act  without  being  subject  to  penalties.  That 
seems  to  be  an  inconsistency,  and  it  seems  to  demonstrate 
that  Mr.  Williams'  contention  cannot  be  maintained. 

But  then  we  are  met  with  an  argument  that  we  must  deal 
with  the  words  of  those  sections  strictly,  and  that  we  ought 
to  put  the  construction  upon  them  for  which  the  plaintiff 
contends  in  this  case,  because  the  consequence  of  not  doing 
so  would  be  very  disastrous.  I  do  not  agree  with  that ;  I 
am  by  no  means  clear,  as  I  said  before,  that  the  Legislature 
intended  to  deal  with  such  a  case  as  this  in  this  way.  I 
think  that  what  they  had  in  their  minds,  very  likely,  was 
one  of  those  continuing  contracts,  that  is  to  say,  a  contract 
for  the  supi)ly  of  coal  for  a  year,  or  a  contract  to  do  a  large 
piece  of  building,  or  something  of  that  kind  where  a  man 
may  make  a  lar^e  profit  if  he  has  got  friendly  persons  to 
contract  with  him ;  and  I  doubt  very  much  whether  the 
Legislature  intended  these  words  to  comprehend  the  case 
where  there  was  a  trifling  dealing  over  the  counter,  and 
where  the  price  paid  for  the  articles  was  well  known.  It 
491]  has  been  suggested  that  if  this  were  to  be  allowed  *you 
would  have  one  alderman,  who  is  a  stationer,  on  one  day 
giving  an  alderman,  who  is  a  coal  merchant,  an  order  on 
different  terms  to  what  he  would  a  member  of  the  public,  to 
supply  coals,  and  that  then  the  coals  would  be  supplied 
and  paid  for,  and  thereupon  the  alderman  who  is  the  coal 
mercnant  would  do  the  same  good  turn  to  the  stationer ;  I 
doubt  very  much  whether  that  sort  of  thing  was  intended  to 
be  provided  against,  or  that  it  was  apprehended  as  likely 
to  take  place.  I  think  that,  looking  at  the  whole  of  the 
provision,  the  prohibition  is  against  acting  during  the  con- 
tract, and  I  think  that  was  the  mischief  which  the  Legis- 
lature intended  to  guard  against,  and  that  they  were  content 
that  after  the  contract  was  over  he  should  act,  knowing  that 
under  those  circumstances  it  would  prohibit  the  making  of 
long  contracts,  because  of  the  disqualification  penalty  in 
the  case  of  an  alderman  acting,  and  they  not  caring  much 
about  prohibiting  a  short  contmct  of  this  kind.  I  really  do 
not  feel  pressed  by  the  diflSculty  as  to  the  policy  of  the  act, 
and  upon  the  words  of  it  I  think  there  was  no  oise  to  go  to 
the  jary*  and  consequently  that  this  rule  must  oe  made  ab- 
solute for 'a  new  trial. 

Cleasby,  B.:  I  have  come  to  the  same  conclusion,  feel- 
ing to  some  extent  that  the  case  is  witbin  the  mischief 
pointed  at  by  the  act,  but  in  this  penal  clause  of  the  statute, 
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feeling  bound  to  give  a  somewhat  strict  interpretation  to  the 
language.  I  do  not  feel  myself  mnch  doubt  that  this  con- 
tract is  not  only  within  the  mischief  contemplated  by  the 
act,  but  that  it  comes  within  the  terms  of  it.  The  only  assist- 
ance which  I  can  obtain  towards  construing  the  act  is  from 
the  terms  of  the  subsequent  statute,  16  Vict.  c.  6,  which  ex- 
plains this  act  and  amends  it.  That  act  lias  this  clause  in 
It :  ^'That  from  and  after  the  passing  of  this  act  no  person 
shall  be  deemed  to  have  had  or  to  have  an  interest  in  a  con- 
tract or  employment,  with,  by,  or  on  behalf  of  such  council, 
commissioners,  or  trustees,  by  reason  only  of  his  having  had 
or  having  a  share  or  interest  in  anjr  newspaper  in  which  any 
advertisement  relating  to  the  affairs  of  any  such  borough, 
council,  commissioners,  or  trustees,  may  have  been  or  may 
hereafter  be  inserted,"  which  shows  that  the  previous  s"tat- 
ute  applies  to  simple  acts  of  that  sort,  and  not  merely  to 
permanent  contracts.  That  being  so  the  ^question  [492 
which  we  have  to  deal  with  arises  on  the  63d  section,  which 
imposes  a  penalty  if  he  shall  act  after  he  has  become  dis- 
qualified to  hold  office.  The  words  are  ''after  he  shall  have 
become  disqualified,"  but  that  must  be  read  to  mean  ''after  he 
shall  have  become  disqualified  and  while  he  is  disqualified." 
Now  it  is  conceded  that  although  he  may  be  dis<][ualified  it 
is  not  a  permanent  disqualification,  but  that  he  might  be  re- 
elected, and  might  then  be  entitled  to  act.  We  must,  there- 
fore, necessarily  read  the  68d  section  as  making  the  penalty 
attach  to  acting  while  the  disqualification  exists.  I  have 
not  the  least  doubt  that  the  office  would  continue  full,  in- 
deed this  is  pretty  plain  on  a  comparison  with  the  62d  sec- 
tion, the  language  of  which  is  mucn  stronger,  and  distinctly 
points  out  that  in  the  case's  there  mentioned  the  office  is 
void,  and  what  steps  are  to  be  taken  thereupon.  Then  we 
come  to  the  difficulty  in  the  construction  of  the  28th  section. 
I  do  not  feel  myself  justified  in  giving  any  different  effect 
to  the  word  "during"  with  reference  to  cases  which  have 
gone  before  it,  and  as  I  am  obliged  in  reference  to  the  first 
part  of  the  sentence,  respecting  the  disqualification  to  be 
elected,  to  limit  that  disqualification  to  the  time  during 
which  there  is  an  interest  in  the  contract,  I  do  not  conceive, 
without  some  stronger  reason  than  has  been  given,  that  I 
should  be  justified  in  giving  to  the  same  words  applied  to 
different  and  distinct  cases  "to  be  elected"  "or  to  be"  a 
different  meaning.  I  feel  bound,  therefore,  to  hold  that  the 
disqualification  to  be  an  alderman  was  limited  to  the  time 
during  which  there  was  an  interest  in  the  contracts,  and 
that  it  is  not  made  out  that  the  acting  took  place  under 
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the  circamstances  of  the  disqualification  mentioned  in  the 
section. 

Amphlett,  B.:  lam  of  the  same  opinion.  Looking  at 
the  words  of  the  28th  section,  they  seem  to  me  as  they 
stand  to  be  very  sensible.  They  jequire  no  violent  inter- 
pretation at  all  to  give  them  a  sensible  effect,  for  what  the 
section  says  is  this,  "That  no  person  shall  be  qualified  to 
be  elected  or  to  be  an  alderman  during  the  time  he  shall 
have  any  interest  in  a  contract,"  that  is,  if  he  is  interested 
in  a  contract  at  the  time  of  the  election,  he  shall  not  be 
(qualified  to  be  elected,  and  if  he  afterwards  should  become 
interested,  he  shall  not  be  qualified  to  be  an  alderman  dur- 
493]  ing  such  ^time  as  he  shall  be  so  interested  in  the 
contract;  he  is  not  qualified  de  jure  to  actor  be  an  alder- 
man, and,  therefore,  might  be  removed  by  a  qiw  warranto. 
That  gives  a  plain  and  intelligible  meaning  to  the  words, 
and  I  do  not  see  why  we  are  to  travel  out  of  those  words 
in  order  to  give  a  more  extensive  effect  to  the  clause  than  it 
would  othei*wise  have,  and  I  am  very  much  confirmed  in 
this  opinion  by  seeing  that  in  the  same  clause,  that  is,  clause 
28,  it  IS  said,  and  in  almost  the  same  words,. "That  no  per- 
son shall  be  qualified  to  be  elected  or  to  be  a  councillor 
unless  he  shall  have  a  certain  property  qualification,"  which 
is  specified.  Well,  then,  it  would  be  said  by  Mr.  Williams, 
and,  in  fact,  consistently  with  his  argument  it  could  not  be 
otherwise  said,  that  if  he  had  a  property  qualification  ac- 
cording to  the  clause  at  the  time  of  his  election,  but  after- 
wards for  a  single  moment,  ceased  to  have  that  qualifica- 
tion, although  he  never  acted  during  the  time  be  had  no 
real  property  (Qualification  and  subsequently  re-acquired  a 
property  qualihcation,  nevertheless  he  would  be  subject  to 
penalties  for  afterwards  acting,  and  that  the  only  way  of 
getting  rid  of  his  disqualification  would  be  by  re-election, 
although  the  mischief  of  the  statute  did  not  at  all  point  to 
the  necessity  of  his  re-election.  All  the  statute  requires 
with  r^ard  to  property  qualification  is,  that  when  he  acts 
as  alderman  he  shall  have  a  certain  property  qualification. 
It  is  very  difficult,  therefore,  to  say  that  if  a  person  has 
ceased  to  hold  a  proper  qualification  by  reason  of  some 
circumstance  which  has  happened  after  his  election,  and 
has  subsecjuently  acquired  a  qualification,  that  still  he 
would  be  liable  to  penalties,  that  is,  that  he  has  ceased  de 
jure  permanently  to  be  an  alderman.  I  cannot  help  think- 
ing that  it'  is  very  analogous  to  the  case  of  a  justice  of  the 
peace..  What  I  find  enacted  by  the  statute  18  &eo.  2,  c.  20, 
IS,  that  from  and  after  a  certain  date  there  specified  no  per- 
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son  shall  l>e  capable  of  being  a  justice  of  the  peace,  or  of 
acting  as  such,  for  any  coanty  unless  he  has  a  property 
qualitication,  and  the  penalty  of  £100  is  there  given  to  any 
person  who  will  sue  for  it.  The  words  are,  "Any  person 
who  shall  act  as  a  justice  of  the  peace  without  taking  the 
oath,"  and  so  on,  "or  without  being  qualified  according  to 
the  true  intent  and  meaning  of  the  act,  shall  for  every  such 
offence  forfeit  £100."  It  has  been  argued  that  although  the 
act  says  that,  "No  person  shall  be  a  justice  *of  the  [494 
peace  unless  qualified,"  yet  if  he  has  ceased  to  have  the 
qualification  which  he  formerly  possessed,  he  still  remains 
a  justice  of  the  peace,  and  his  acts  are  not  void,  but  he  is 
liable  to  the  penalty;  but  although  there  are  no  cases 
cited  on  the  suoject,  I  find  that  Burns  in  his  Justice  of  the 
Peace  lays  it  down  that  if  a  justice  of  the  peace  has  become 
disqualified  and  afterwards  obtains  a  proper  qualification, 
that  then  he  may  act  without  having  a  new  commission, 
that  is  to  say,  he  may  act  as  a  justice  of  the  peace  without 
being  subject  to  the  penalties  (*).  That  seems  to  be  strongly 
analogous  to  the  case  now  before  us.  I  will  only  add  that 
the  52d  section  supports  the  view  we  have  taken,  because 
there  it  is  enacted  that  when  a  person  holding  the  office  of 
alderman  becomes  bankrupt,  or  goes  away  for  six  months, 
not  that  he  shall  be  disqualified  from  being  elected  or  from 
being  an  alderman,  but  that  his  office  shall  cease,  that 
there  shall  be  a  vacancy*  in  his  office,  and  provision  is  made 
for  filling  up  that  vacancy,  while  in  the  28th  and  53d  sec- 
tions the  language  is  different,  and  it  is  admitted  that  there 
is  no  actual  vacancy  in  the  office.  Therefore,  in  my  opin- 
ion, this  case  does  not  come  within  the  words  of  the  section, 
and  this  rule  ought  to  be  made  absolute. 

Rule  ahsolvie. 


Prom  this  judgment  the  plaintiff  appealed. 

June  19,  1876.  J.  Brown,  Q.C.,  and  A.  Williams  argued 
for  the  plaintiff,  and  Mclntyre^  Q.C.,  and  Coxon,  for  the 
defendant,  in  support  of  the  judgment  of  the  Exchequer 
Division. 

James,  L.J.:  I  am  of  opinion  that  the  judgment  ought 
to  be  affirmed.  It  is  conceded  that,  in  the  words  of  sect. 
53,  something  must  be  implied  or  understood,  as  there  must 
be  some  limitation  in  point  of  time ;  for  the  mere  fact  of  a 
disqualification  having  once  attached  would  not  prevent  a 

Serson  from  being  elected  or  re-elected,  when  the  disquali- 
cation  was  removed,  and  acting  without  incurring  penalties. 

Q)  Title,  Justice  of  the  Peace/  sect  4. 
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When  we  turn  to  the  28th  section  there  is  no  sufficient 
reason  for  applying  only  to  the  election  the  limitation  of 
the  disqualitication  to  the  time  during  which  there  is  an 
495]  •  *intt»rest  in  a  contract.  We  must  give  full  effect  to 
all  the  words  of  the  section,  and  doing  so  we  find  that  the 
defendant  was  not  (qualified  to  be  an  alderman  during  the 
time  of  his  interest  m  these  contracts,  that  is  to  say,  the  dis- 
qualification is  temporary.  That  being  so,  as  he  is  only 
disqualified  during  the  continuance  of  the  contract  under 
sect.  28,  and  is. not  charged  with  acting  during  that  time, 
he  has  not  incurred  any  penalty  under  sect.  68  by  acting 
afterwards.    The  appeal  must  therefore  be  dismissed. 

Mellish,  J.:    I  am  of  the  same  opinion. 

Baogallay,  J.A.r  I  am  of  the  same  opinion.  In  con- 
sidering the  28th  section  it  is  necessary  to  bear  in  mind  the 
62d,  for  provision  is  made  in  that  section  for  the  cases  in 
which  there  is  a  cessation  of  the  office,  namely,  bankruptcy, 
insolvency,  composition,  or  absence  from  the  borough.  In 
all  those  cases  it  is  provided  that  the  party  shall  immedi- 
ately become  disqualified,  and  shall  cease  to* hold  the  office ; 
and  the  section  goes  on  to  provide  that  on  payment  of  cred- 
itors, or  (in  the  case  of  absence  from  the  borough)  on  return 
to  the  borough,  the  party  being  otherwise  qualified  shall  be 
eligible  for  re-election.  Had  it  been  intended  that  a  person 
once  duly  elected  who  had  become  disqualified  by  ceasing  to 
hold  a  qualification,  or  by  becoming  interested  in  a  contract 
should  not  be  able  to  recover  his  status  without  re-election, 
that  intention  would  have  been  expressed  as  in  the  62d  sec- 
tion. I  think,  in  the  absence  of  any  such  words  in  the  28th 
section,  there  is  a  clear  indication  of  what  the  Legislature 
intended  and  that  the  Exchequer  Division  were  right  in  the 
conclusion  they  came  to. 

QuAiN  and  Archibald,  J.  J.,  concurred. 

Judgment  affirmed. 
Solicitor  for  plaintiff :   A.  E.  Francis. 
Solicitors  for  defendant :   Stephens  &  Stephens^  for  Par- 
rott.  May  &  Sons,  Macclesfield. 

See  9  Eng.  Rep. ,  874  note.                  '  of  a  common  council  to  become  a  oon- 

An    employment  by  or    nnder   an-  tractor  under  a  contract  authorized  bj 

thority  of  the  common  council  of  a  city  the  common  council  is  but  declaratory 

of  one  of  its  members  to  render  ser-  of  the  common  law,  and  is  not  to  be 

vices  for  the   city  is    against  public  construed  strictly  :    Smith  o.  Albany, 

policy,  and  an  action  cannot  be  main-  61  N.  Y.,  444,  alflrming  7  Lans.,  14. 

tained  against  the  city  for  services  ren-  A  commissioner  who  is  appointed  by 

dered.     The  act  of  1843  (ch.  57,  Laws  a  county  court  to  "let  out  a  contract" 

1843)  making  it  unlawful  for  a  member  for  certain  road  improvements,  "and 
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to  superintend  the  same,"  and  who  re-  partnership,  which  was  established  by 

ceives  money  to  be  used  for  that  par-  the  evidence,  the  bill  was  dismissed 

pose,  will  be  held  responsible  to  the  without  costs :    Collins  v.  Swindle,  6 

county  for  the  money,  if  he  fails  to  let  Grant's  (U.O.)  Chy.,  282. 

out  the  contract,   and  cannot  relieve  It  has  been  held,  in  Massachusetts, 

himself  by  showin^^  that  he  did  the  that  a  city  may  convey  land  by  deed  to 

work  himself,  and  that  the  amount  re-  •  a  member  of  the  city  council,  and  one 

ceived  by  him  was  actually  expended  of  the  committee  to  which  the  matter 

by  him  in  the  improvements :  Achison  was  referred,  if  he  does  not  take  any 

County  V,  De  Armand,  60  Missouri,  19.  part  in  the  transaction  officially,  or,  as 

The  mayor  of  Toronto,  an  incorpo-  agent  of  the  city,  convey  to  himself : 

rated  city,  secretly  contracted  to  pur-  Tucker  v.  Howard,  122  Mass.,  529. 

chase,  at  a  discount,  a  large  amount  of  The  question  in  this  case  arose  be- 

the  debentures  of  the  city,  which  were  tween  the  grantee  and  a  third  person, 

expected  to  be  issued  under  a  future  who  did  not  claim  under  the  city  and 

by-law  of  the  city  council,  and  was  him-  had  no  right,  on  behalf  of  the  city,  to 

self  afterwards  an  active  party  in  pro-  avoid  the  transfer.     We  doubt  whether 

caring  and  giving  effect  to  the  by-law  the  decision  would  have  been  the  same 

which  was  subsequently  passed.  Held,  had  the  question  arisen  on  a  contest  be- 

tliat  he  was  a  trustee  for  the  city  of  the  tween  the  city  and  the  grantee  wherein 

profit  he  derived  from  the  transaction  :  the  city  sought  to  avoid  the  transfer. 

City  of  Toronto  v.  Bowes,  4  Grant's  although  the  court  does  not  seem  to 

(U.C.)  Chy.,  489,  affirmed  6  id.,  1.  make  any  such  distinction. 

A  member  of  a  municipal  corporation  Where  one  who  is  mayor  and  coun- 

agreed  with  another  party  to  take  a  cilman  has,  without  collusion  or  fraud, 

contract  from  the  corporation  for  the  been  employed  as  an  attorney  to  appear 

execution  of  certain  works  in  his  name,  for  the  city  and  defend  a  suit  brought 

the  profits  whereof  were  to  be  divided  against  it,  there  is  nothing  in  his  offi- 

between  the  parties.   Held,  that  such  a  cial  relations  to  the  city  to  preclude  his 

contract  was  in  contravention  of  the  recovering  the  value  of  the  services 

municipal  act  (16  Viot.  ch.  181),  and  actually  rendered  under  such  employ- 

the  court  refuseid  to  enforce  the  agree-  ment :  Mayor,  etc.,  9.  Muzzy,  88  MicM- 

ment  for  a  partnership ;  bat  the  defen-  gan,  61. 
dant  having  denied  the  existence  of  the' 


[1  Exchequer  Division,  496.] 

June  21,  1876. 

[IN  THE  COURT  OF  APPEAL.] 

*A8PDEN  V.  Seddon  and  Another  (').  [496 

Pbeston  and  Others  v.  Seddon  and  Another. 

Grant  of  Land  re»ervinff  Minerals — Biffht  to  work  MineraU,  paying  CompenMlion  for 
Damc^^ — Enforcing  Claim  for  Compensation — JSasement — JUght  to  Support. 

The  owner  in  fee  of  an  estate  granted  away  a  portion  of  it,  which  ultimately  became 
the  property  of  the  plain lifF,  but  reserved  a  rent  charge  (subsequently  redeemed),  and 
also  the  minerals  under  the  land  so  granted  and  the  rieht  to  work  them,  paying 
compensation  for  all  damage  that  should  be  done  thereby  to  the  erections  on  the 
land.  The  erantee  (for  the  better  securing  of  the  rent  charge)  covenanted  to  build  a 
mill  on  the  land  granted  to  him.  The  owner  in  fee  afterwards  granted  to  the  defen- 
dants' predecessor  in  title  the  minerals,  rights,'  and  liberties  so  reserved,  and  also 
the  other  and  adjacent  portion  of  the  estate.  The  defendants,  who  took  with  notice 
of  the  agreement  as  to  the  payment  of  compensation,  worked  the  minerals  under  the 
plaintiff's  land,  and  also  the  minerals  under  their  own  land,  aud  by  the  operation  of 
one  or  other  of  these  workings,  or  by  ^leir  joint  operation,  let  down  the  surDace  of 

0)  See  12  Eng.  R.,  IIS, 
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the  plaintiff's  land,  and  bo  injored  the  mill  which  had  been  bnilt  there  in  aocordanoe 
with  the  covenant : 

Hdd^  affirming  the  decision  of  the  coart  below,  first,  that  the  right  to  work  the 
Bobiacent  mines  oeing  subject  to  the  condition  of  paying  compensation,  the  plaintiff 
cooid  maintain  an  action  for  the  injury  done  to  the  null  by  the  working  of  those 
mines. 

Secondly,  that  if  the  injury  arose  from  the  working  of  the  mines  under  the  adjacent 
lands,  or  from  the  combined  effect  of  working  those  mines  and  the  subjacent  ones, 
the  plaintiff  was  still  entitled  to  recover. 

These  were  two  actions  brought  (1,)  by  the  occupier  and 
mortgagor  in  possession,  (2,)  by  the  mortgagees  of  a  cotton 
mill  and  premises  at  Westhoughton,  in  I^ncashire,  against 
the  defendants,  as  owners  and  workers  of  coal  mines  situ- 
ated under  and  near  to  the  mill,  to  recover  compensation  or 
damages  for  the  letting  down  of  the  mill  and  of  the  site 
thereof  by  the  working  of  the  mines. 

The  action,  Aspden  v.  Seddon^  came  on  for  trial  at  the 
Manchester  summer  assizes,  1875,  before  Archibald,  J.,vand 
a  special  jury  when,  by  agreement  between  the  parties,  a 
verdict  was  taken  for  the  plaintiff  in  Aspden  v,  Seadon^  and 
th^  record  was  withdrawn  in  the  action  of  Preston  v.  Sed- 
don,, subject  to  a  reference  in  each  case  of  the  cause  and  all 
497]  matters  in  diflPerence,  with  power  *to  the  arbitrator  to 
raise  for  the  opinion  of  the  Court  of  Exchequer  any  prelimi- 
nary questions  of  liability,  without  assessing  damages  or 
finding  any  disputed  facts  as  to  the  causes  or  extent  of  the 
alleged  damage.  A  case  was  accordingly  stated,  from  which 
the  following  facts  appeared : 

William  Stott,  the  owner  in  fee  of  an  estate  situated  at 
Westhoughton,  and  of  the  mines  and  minertils  thereunder, 
by  an  indenture  dated  the  31st  of  December,  1861,  conveyed 
a  portion  thereof  (subject  to  the  exception  and  reservation 
hereinafter  mentioned)  to  John  Pilkington,  as  a  trustee  for 
the  Westhoughton  Cotton  Manufacturing  Company,  Lim- 
ited, The  piece  of  land  so  conveyed  was  made  subject  to 
the  payment  to  Stott  and  his  heirs  of  a  chief  rent,  which 
has  since  been  redeemed.  William  Stott  retained  the  resi- 
due of  the  estate  in  his  own  possession,  and  for  the  purpose 
of  distinguishing  it  it  is  hereinafter  called  ^^the  adjacent 
land." 

The  exception  and  reservation  above  referred  to  were  in 
the  words  following  :  *'  Except  and  always  reserved  out  of 
these  presents  and  the  direction,  appointment,  grant,  and 
conveyance  hereby  made  unto  the  said  William  Stott,  his 
appointees,  heirs,  and  assigns,  all  mines,  veins,  and  seams 
of  coal,  cannel,  and  ironstone,  and  other  mines  and  minerals 
lying  within  or  under  the  sai^  piece  of  land  hereby  ap- 
pointed, granted,  and  conveyed,  or  any  part  or  parts  thereof 


VoL  I.]  EXCHEQUER  DIVISION.  401 

Aspdea  ▼.  Seddon.      Preston  ▼.  The  Same.  1876 

respectively,  with  full  libertj^,  power,  and  authority  for  the 
said  William  Stott,  his  appointees,  heirs,  and  assigns,  and 
his,  their,  or  any  of  their  lessees  or  agents  and  workmen, 
and  every  or  any  other  person  or  persons,  by  his,  their,  or 
any  of  their  order  or  permission  at  any  time  or  times,  and 
from  time  to  time  to  search  for,  get,  win,  take,  cart  and 
carry  away  the  same,  and  sell  or  convert  to  his  or  their  own 
nse  the  said  excepted  mines,  veins,  and  seams  of  coal,  can- 
nel,  and  ironstone  and  other  mines  and  minerals  or  any  of 
them,  or  any  part  or  parts  thereof,  at  pleasure,  and  to  do 
all  things  necessary  for  effectuating  all  Or  any  of  the  afore- 
said purposes,  but  without  entering  upon  the  surface  of  the 
said  premises  or  any  part  thereof,  so  that  compensation  in 
money  be  made  by  nim  or  them  for  all  damage  that  shall  be 
done  to  the  erections  on  the  said  plot  by  the  exercise  of  any 
of  the  said  excepted  liberties  or  in  consequence  thereof." 

*The  indenture  contained  the  following  covenant :  [498 
^^That  he,  the  said  William  Stott,  his  appointees,  heirs, 
executors,  administrators  or  assigns,  will,  from  time  to  time, 
and  at  all  times  hereafter  make  and  pay  full  and  reasonable 
compensation  (the  amount  thereof  to  be  determined  in  case 
of  difference  by  two  indifferent  arbitrators  or  their  umpire, 
as  in  the  ordinary  case  of  settlement  of  disputes  by  arbitra- 
tion) for  all  damage,  spoil,  injury,  or  loss  that  shall  or  may 
W  time  to  tioTe  VsustaiWby  the  owner,  tenant,  oir 
occupier,  tenants,  or  occupiers  for  the  time  being  of  the 
lands  hereinbefore  expressed  to  be  hereby  appointed  and 
panted  or  any  part  tnereof,  or  of  any  erections  or  build- 
ings for  the  time  being  thereupon  for  oy  reason  in  respect 
or  in  consequence  of  the  searching  for,  getting,  working,  or 
carrying  away  any  of  the  hereinbefore  excepted  mines,  min- 
erals, or  substances  lying  within  or  under  the  same  land  or 
any  part  thereof." 

The  indenture  also  contained  the  following  covenant  by 
the  company  for  themselves,  their  successors,  and  assigns : 
''And  (the  said  company,  &c.)  also  will  and  shall,  within 
twelve  calendar  months  from  the  date  of  these  presents, 
erect,  and  at  all  times  forever  afterwards  maintain  in  good 
repair,  upon  the  same  piece  or  parcel  of  land,  a  substantial 
building,  with  proper  outbuildings  and  appurtenances  suit- 
able for  a  cotton  mill,  and  one  or  more  messuages  or  dwell- 
ing houses,  and  that  such  buildings  and  appurtenances  shall 
be  built  and  maintained  of  good  brick  or  stone  or  both,  and 
with  sound  timber  and  materials,  and  in  a  workmanlikn 
manner,  and  shall  be  roofed  with  slates  or  lead,  alid  shall 
forever  thereafter  be  fairly  worth  to  be  let  to  a  tenant  or 
18  Eng.  Rep.  61 
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tenants  at  a  rackrental  of  at  least  £150  a  year,  and  will  and 
shall,  within  thirty-six  calendar  months  from  the  date  of 
these  presents,  furnish  and  supply  the  said  building  to  be 
erected  as  aforesaid,  as  and  for  a  cotton  mill,  and  at  all 
times  afterwards  keep  the  same  furnished  and  supplied  with 
sufficient  steam  power  and  with  mill-gearing  and  machinery 
of  the  most  approved  construction  for  spinning  or  manufac- 
turing cotton.  ^ 

A  cotton  mill  and  weaving  shed  were  accordingly  built 
by  the  company  upon  their  land,  together  with  gas-works, 
offices,  and  other  buildings  used  in  connection  with  the  mill, 
and  the  whole  was  stocked  with  the  usual  machinery  and 
499]  apparatus  necessary  *for  the  carry ingpn  of  the  busi- 
ness of  spinning  and  manufacturing  cotton. 

By  an  indenture  of  the  8th  of  ^ptember,  1863,  Williaili 
Stott  conveyed  to  James  Stott  and  his  heirs,  amongst  other 
hereditaments,  the  portion  of  land  which  he  had  retained  in 
his  own  possession,  herein  called  ''  the  adjacent  land,"  and 
also  all  the  mines,  veins,  and  seams  of  coal,  cannel,  and 
ironstone  and  other  mines  and  minerals,  and  all  the  marl 
and  clay  under  the  lands  conveyed  by  the  deed  of  the  3l8t 
of  December,  1861,  and  also  all  the  liberties,  powers,  and 
authorities  which  were  excepted,  reserved,  limited,  or 
granted  to  him,  his  appointees,  heirs,  and  assigns,  bv  that 
indenture,  or  expressed  or  intended  so  to  be,  and  all  and 
every  the  rights,  privileges,  estates,  and  interests,  benefits, 
and  advantages  oi  or  to  which  he  was  seised,  possessed,  or 
entitled  in  any  manner  howsoever  under  or  by  virtue  of  the 
same  indenture,  to  hold  the  same  lands,  mines,  minerals, 
and  premises  thereby  granted  and  conveyed  or  expressed  so 
to  be  unto  the  said  James  Stott  and  his  heirs,  subject  *to  the 
covenants,  agreements,  and  liabilities  contained  in  the  in- 
denture dated  the  31st  day  of  December,  1861,  and  which  by 
or  on  the  part  of  the  said  William  Stott,  his  appointees, 
heirs,  executors,  administrators,  or  assigns,  were,  or  ought 
to  be  at  any  time  or  times,  or  from  time  to  time  thereafter 
observed,  performed,  fulfilled,  or  kept. 

By  an  indenture  of  the  26th  of  July,  1871,  James  Stott 
conveyed  to  one  of  the  defendants  the  land,  mines,  and  min- 
erals which  were  conveyed  by  the  last  mentioned  deed  of 
the  8th  of  September,  1863. 

In  May,  1871,  the  company  was  voluntarily  wound  up, 
and  the  liquidators  sold  their  land  and  the  mill  and  prem- 
ises to  the  plaintiff  Henry  Aspden.  The  sale  was  completed 
by  an  indenture  dated  the  11th  of  August,  1871,  which  con- 
tained a  clause  of  exception  and  reservation  similar  to  the 
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clause  set  oat  above.  The  plaintiff,  Henry  Aspden,  from 
the  time  that  he  so  purchased  the  mill  until  the  lOth  of  Jan- 
uary, 1874,  carried  on  the  business  of  a  spinner  and  manu- 
facturer of  cotton  in  the  mill  and  premises. 

In  1873  the  plaintiff  Henry  Aspden  mortgaged  the  mill 
and  premises,  and  the  mortgage  subsequently  became  vested 
in  the  ^plaintiffs  in  the  action  of  Preston  and  Others  [500 
V.  Seddon  and  Another. 

After  the  26th  of  July,  1871,  the  defendants  (trading  in 
partnership  as  "  John  Seddon  &  Co.")  worked  certain  of  the 
mines  conveyed  by  the  indenture  of  that  date,  and  sot  coal 
lying  under  the  land  of  the  plaintiffs,  and  also  coal  lying 
under  the  adjacent  land. 

The  plaintiffs  allege  (and  for  the  purposes  of  this  case  it 
is  admitted  by  the  aufendants)  that,  by  reason  of  the  defen- 
dants* workings  under  the  plaintiffs'  land,  or  by  reason  of 
their  workings  under  the  adjacent  land,  or  bv  reason  of  their 
combined  workings  under  both,  the  plaintiffs'  land  has  sub- 
sided, and  the  mill  and  buildings  have  become  ruinous  and 
useless  for  the  purpose  of  spinning  and  manufacturing  cot- 
ton :  and  that,  after  several  stoppages  for  repair,  on  the  lOth 
of  January,  1874,  it  became  impossible,  by  reason  of  the 
subsidence,  to  continue  to  work  the  mill  and  machinerv ; 
and  since  that  date  the  machinery  has  stood  still,  and  the 
business  of  the  plaintiff  Henry  Aspden  has  been  stopped : 
and,  further,  that  the  security  given  to  the  mortgagees,  plain- 
tiffs in  the  second  action,  upon  the  mill  and  premises  has  been 
materially  affected  and  diminished  hj  sucn  subsidence  and 
by  the  condition  of  the  mill  and  premises. 

The  defendants  have  always  refused  to  pay  any  compen- 
sation for  the  damage  done  to  the  mill  and  premises,  and 
have  always  denied  their  liability  to  do  so. 

On  the  1st  of  Januarv,  1874,  tne  plaintiffs,  Henry  Aspden 
and  his  mortgagees,  filed  a  bill  in  the  Court  of  Chancery 
against  the  defendants  to  restrain  them  from  working  under 
or  adjacent  to  the  plaintiffs'  land,  and  claimed  damages  and 
an  account. 

The  defendants  put  in  their  answer,  and  the  cause  came 
on  for  hearing  before  the  Master  of  the  Rolls  on  the  16th  of 
November,  1874,  when  a  decree  was  made  that  the  plaintiffs 
were  not  entitled  to  the  relief  claimed  by  their  bill  against 
the  defendants  or  either  of  them,  and  it  was  ordered  that  all 
further  proceedings  should  be  stayed  without  prejudice  to 
the  right  of  the  plaintiffs  to  bring  an  action  at  law  for  any 
damages  they  might  have  sustained  by  reason  or  in  conse- 
quence of  the  defendants'  workings  in  the  bill  *men-    [501 
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tioned.  The  plaintiffs  appealed  to  the  Lords  Justices,  who 
affirmed  the  decisiou  of  the  Master  of  the  Rolls  (*). 

The  questions  for  the  opinion  of  the  court  were — 

Whether,  on  the  present  or  any  amended  pleadings,  or  on 
the  facts  found  in  the  case,  the  plaintiffs  in  both  actions  or 
the  plaintiff  or  plaintiffs  in  either  of  them,  is  or  are  entitled 
to  recover  compensation  from  the  defendants  for  damage  to 
the  mill  and  premises  occasioned — 

{a.)  By  workings  under  the  plaintiffs'  land ; 

(6.)  By  workings  under  the  adjacent  land ; 

(c.)  By  combined  workings  tinder  both. 

(1.)  All  such  workings  being  proper  and  according  to  the 
custom  of  the  countiy  ? 

(2.)  All  such  workings  being  assumed  to  be  Improper  and 
not  according  to  the  custom  oi  the  country  t 

And* whether  the  plaintiff  and  plaintiffs,  or  either  of  them, 
are  or  is  precluded  b^  the  decree  and  decision  of  the  Court 
of  Chancery  from  maintaining  the  actions  or  either  of  them  i 

Majr  1,  1876.  fferschelly  Q.C.  {Ghdly,  with  him),  for  the 
plaintiffs  :  In  order  to  justify  what  they  have  done  the  de- 
fendants must  rely  on  the  provisions  of  the  deed  under 
which  they  have  only  a  qualified  right,  and  they  cannot  say 
they  will  exercise  the  right,  but  have  nothing  to  do  with  the 
qualification.  They  must  be  taken  to  have  done  these  acts 
on  the  terms  that  they  will  pay  compensation,  the  only 
terms  on  which  they  can  do  them,  and  an  action  on  the  case 
will  lie.  Except  they  justify  under  the  deed  there  is  a  clear 
cause  of  action  for  trespass.    [He  cited  Morland  v.  Cook  (•).] 

Orompton  {C.  Russell^  Q.C,  and  Archibald  Brown^  with 
him),  for  the  defendants :  There  is  no  privity  between  the 
parties  to  these  actions.  The  case  resembles  that  of  a  cove- 
nant which  does  not  run  with  the  land — for  this  is  an  at- 
tempt to  attach  a  burden  to  the  land  which  is  unknown  to 
the  law :  Notes  to  Spencer*  s  Case  C) ;  KeppeU  v.  Bailey  (*) : 
Richards  v.  Harper  (•). 

502]  *Furtlier,  the  judgment  of  the  Master  of  the  Rolls 
is  conclusive  against  the  plaintiffs,  for  if  the  right  claimed 
by  them  existed  at  all  it  could  have  been  enforced  in 
equity :  Talk  v.  Moxhay  (•). 

Her  Schelly  Q.  C. ,  in  reply. 

May  2,  1876.  Beamwell,  B.:  There  were  two  cases  of 
Aspden  v.  Seddon  and  Preston  v.  Seddon  argued  before  us 

(»)  Atpdm  Y,  Seddon,  Law  Eep.,  10        (*)  2  M7.  A  K..  617. 

Ch.,  894 ;  12  Eng.  R.,  773.  *        (*)  Law  Rep.,  1  Ex.,  199. 

(*)  Law  Rep.,  6  Eq..  262.  (•)  2  Ph.,  774. 
(«)  1  St^,  L.  C,  7th  ed.,  p.  96. 
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yesterday,  in  which  we  will  now  give  judgment.  Our  judg- 
ment is  for  the  plaintiffs  upon  all  the  points.  For  my  own 
part,  I  think,  although  the  decision  of  these  questions  in 
the  suit  between  the  same  parties  in  the  Court  of  Chancery 
is  a  decision  which  is  unfavorable  to  the  plaintiffs  there,  it 
is  in  truth  a  decision  in  their  favor  here ;  because  it  seems 
to  me  that  clearly  there  would  have  been  an  equitable  rem- 
edy in  Chancery  if  there  had  been  none  at  law,  that  is  to 
say,  upon  the  authority  of  the  case  of  TtUk  v.  Moxhay  (*), 
and  the  others  that  followed  on  it,  the  defendants  having 
taken  their  property  with  notice  of  a  certain  burden  upon 
it,  or  with  notice  that  it  possessed  a^  right  with  a  burden 
attached  to  that  right,  would  have  been  liable  to  the  per- 
sons entitled  to  the  benefit  of  that  burden,  even  though 
there  was  no  covenant  that  ran  with  the  land.  It  seems  to 
me,  therefore,  speaking  with  the  reservation  with  which  I 
always  speak  of  equitable  rights,  that  there  would  have 
been  a  remedy  in  the  Court  of  Equity  if  there  had  not  been 
one  at  law ;  and  I  collect  that  that  was  the  opinion  of  the 
Master  of  the  Rolls  and  the  Lords  Justices ;  but  they  were 
of  opinion  that  there  was  a  right  at  law,  and  so  am  L  Con- 
sequently, they  dismissed  the  bill  there,  holding  that,  as  it 
was  a  claim  for  damages  and  there  was  a  legal  remedy, 
that  claim  should  have  been  enforced  in  a  court  of  common 
law.  I  should  mention  that  the  proceedings  in  equity  be- 
gan before  the  coming  into  operation  of  the  J  udicature  Act. 
We  are  under  no  difficulty  as  to  the  form  of  action,  because 
the  question  put  to  us  is,  whether  under  any  form  of  plead- 
ing which,  however,  Mr.  Herschell  very  properly  said,  was 
a  form  of  pleading  such  as  would  be  good  at  the  time  when 
the  pleading  took  place  (*),  the  *plain  tiffs  would  be  [503 
entitled  to  maintain  these  actions.    I  think  they  would. 

The  facts  may  be  stated  shortly  thus :  One  Stott  was  the 
owner  in  fee  of  the  whole  of  the  property  which  is  in  ques- 
tion here.  He  granted  the  surface  oc  a  portion  of  the  prop- 
erty to  those  under  whom  the  plaintiffs  claim.  He  reserved 
the  mines  to  himself,  that  is  to  say,  he  did  not  grant  them. 

In  that  state  of  things  there  was  a  severance  of  the  owner- 
ship of  the  surface  and  of  the  mines  underneath.  Now  I 
deal  for  the  present  with  the  questions  that  arise  with  re- 
spect to  the  surface  and  the  mines  underneath  that  portion 
of  the  property.  In  that  condition  of  things,  if  nothing  else 
had  taken  place  he  would  have  been  bound  so  to  take  his 

(I)  2  Ph.,  774.  Judicature  Acts  of  1878  and  1876  came 

{^  The  action  was  brought  and  the    into  operation, 
pleadings  were  filed  in  1875,  before  the 
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coal,  if  he  took  it  at  all,  as  not  to  injure  the  surface.  But 
at  the  same  time  that  the  conveyance  was  made  tl^e  grantees 
of  the  surface  did  that  which  for  the  purposes  of  this  ques- 
^  tion  would  make  it  the  same  as  though  it  had  been  done 
'  fifty  years  afterwards.  Suppose  it  had  been  done  fifty  years 
afterwards,  it  would  have  been  this:  the  owner  of  the  sur- 
face I  will  say — I  will  suppose  the  two  estates  to  be  effectu- 
ally severed — granted  to  tne  owner  of  the  subjacent  mines  a 
right  to  take  tne  whole  of  the  coal  and  minerals  underneath, 
though  in  so  doing  the  surface  and  what  was  on  it  should 
be  let  down,  but  he  granted  that  right,  and  he  gave  that 
license,  so  that  compensation  in  monev  be  made  by  the 
grantee  or  his  assigns  for  all  damage  tnat  should  be  done 
in  the  exercise  of  what  are  called  the  excepted  liberties, 
or  in  consequence  thereof.  The  defendant  is  an  assignee  of 
the  mines,  and  he  has  under  and  by  virtue  professedly — 
because,  unless  it  is  so,  it  is  a  tortious  act  on  his  part— of 
that  license  so  granted  to  him,  worked  his  mines  in  such  a 
way  as  to  let  down  the  plaintiffs'  surface. 

Then  the  plaintiffs  say,  you  having  exercised  the  license 
which  was  coupled  with — I  do  not  know  whether  "con- 
dition" is  the  right  word ;  condition-precedent  certainly  is 
not,  because  the  right  to  the  compensation  does  not  accrue 
till  after  the  act  has  been  done  and  mischief  has  resulted 
from  it; — with  that  corresponding  duty  on  your  part,  you 
having  exercised  that  rignt  subject  to  that  obligation  on 
your  part,  or  to  that  condition,  whichever  is  the  right 
word — must  now  make  me  compensation.  This  the  defen- 
dants have  refused  to  do.  It  really  does  seem  to  me  plain 
604]  that  they  are  bound  *to  make  that  compensation, 
and  it  is  a  compensation  the  ascertainment  of  which  is  pro- 
vided for,  that  is  to  say,  it  is  compensation  which  is  to  be 
agreed  upon  between  them,  or  if  they  dispute  it  is  to  be 
ascertained  by  arbitrators.  If  the  defendants  will  not  ap- 
point an  arbitrator,  the  result  is  that  they  are  liable  to  an 
action,  because  they  have  failed  to  do  that  duty  which  they 
in  my  judgment  took  npon  themselves  to  do  when  they  ex- 
ercised that  license.  I  have  a  strong  opinion  upon  the  utter 
unreasonableness  of  what  would  be  the  law  if  it  were  not 
what  we  are  pronouncing  it  to  be.  It  certainly  is  a  very 
strange  thing  indeed  that  no  case  could  be  found  whicn 
could  be  said  to  bear  upon  it. 

I  do  not  know  that  one  could  gain  much  by  putting  ex- 
amples, but  I  put  this  case  to  Mr.  Crompton,  who  argued 
for  the  defendants :  if  a  right  of  way  be  granted,  the  grantee 
paying  a  penny  for  each  time  of  user, — and  in  order  that  no 
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diflSculty  be  made  about  it,  we  will  say  such  payments  to  be 
made  quarterly  or  yearly, — the  grantee  cannot  be  challenged 
for  trespass,  because  be  could  show  the  grant  of  the  right 
of  way.  Is  there  to  be  no  remedy  for  the  agreed  price  of 
the  user  ?  It  seems  to  me  impossible  that  that  coula  be  so. 
Take  another  case,  the  grant  of  a  right  to  erect  a  dam  which 
would  turn  the  water  back  to  the  grantor's  premises,  upon 
the  terms  of  making  compensation  for  any  damage  tnat 
might  result.  If  the  common  law  gave  no  remedy  in  such  a 
case  as  that  against  the  person  who  would — unless  he 
availed  himself  of  this  conditional  license,  or  this  license  ac- 
companied with  an  obligation  on  the  part  of  the  person 
using  it — be  the  actual  wrongdoer,  it  seems  to  me  it  would 
be  much  more  defective  than  I  have  been  accustomed  to 
consider  it  ever  since  I  have  had  acquaintance  with  it. 
Whether  the  correct  form  of  action  would  be  assumpsit,  or 
an  action  on  the  case,  I  think  it  is  unnecessary  to  consider. 
For  aught  I  know,  it  may  be  that  the  remedy  is  in  tort, 
though  I  think  not  on  the  ground  that  the  defendant,  by 
not  paying  the  compensation,  as  it  were,  defeated  his  license ; 
but,  fortunately,  as  I  said  before,  we  are  not  dealing  with 
the  question  as  to  how  the  plaintiff  should  declare ;  it  is 
enoufi'h  for  us  to  say,  as  we  do,  that  in  this  case  there  is  a 
rem^y  at  common  law  for  the  compensation  stipulated  to 
be  paid  when  the  license  is  exercised. 

I  have  limited  my  observations  at  the  present  moment  to 
the  *case  of  the  subjacent  mining,  but  another  ques-  [505 
tion  arises  in  this  way ;  the  grantor  of  the  land  to  those 
under  whom  the  plaintiffs  claim  was  also  the  owner  of  ad- 
jacent land  not  included  in  the  grant,  and  a  question  is  put 
to  us  whether,  if  the  plaintiffs'  premises  were  injured  by 
working  in  the  adjacent  land,  they  have  any  right  of  action 
against  the  defendants.  Now  the  case  is  somewhat  curious. 
The  grantor  of  the  land  to  those  under  whom  the  plaintiffs 
claim  stipulated  that,  for  securing  the  rent  charge  which  he 
took  as  tne  consideration  for  the  grant,  the  grantees  should 
build  on  it  a  substantial  building,  and  they  did  build  on  it 
a  substantial  building.  There  is  no  covenant  on  the  one 
hand  by  the  grantor  that  he  will  not  work  the  adjacent  land 
so  as  to  injure  that  building,  and  there  is  no  license  to  him 
to  work  it  injuring  the  building,  and  consequently  there  is 
no  provision  as  there  is  in  the  other  matters  I  have  men- 
tioned, that  if  he  does  injure  it  he  must  make  compensation 
for  it.  I  am  very  much  inclined  to  think  that  there  is  here 
what  one  may  call  a  compensation  of  errors,  that  is,  it  is 
very  likely,  that  the  grantor,  Stott,  would,  if  he  had  thought 
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of  it,  have  reserved  to  himself  the  right  to  work  under  the 
adjacent  land  in  the  same  way  as  he  reserved,  or  caused  to 
to  be  granted  to  him,  I  ought  more  technically  to  say,  the 
right  to  work  in  the  subjacent  mines.  .But  then  it  is  more 
than  probable  that  if  he  had  claimed  to  do  that,  and  at  the 
same  time  stipulated  for  the  erection  of  this  building,  the 
grantees  of  the  land  on  which  the  building  was  to  be  built 
would  have  claimed  and  have  introduced  into  the  deed  an 
obligation  on  his  part  to  compensate  them,  just  in  the  same 
way  as  in  the  case  of  workmg  the  subjacent  strata.  Of 
course  we  must  not  decide  the  case  upon  the  footing  that 
two  mistakes  have  been  made,  but  we  must  take  it  upon  the 
materials  with  which  the  parties  have  furnished  us  and  the 
a^eement  actually  come  to.  It  seems  to  me,  under  these 
circumstances,  ^uite  certain  that  if  no  building  had  been 
put  by  the  plaintiffs  or  those  under  whom  they  claimed 
upon  their  land,  and  the  defendants  had  so  worked  their 
mines  in  the  adjacent  land  as  to  cause  the  surface  of  the 

Elaintiffs'  land  to  fall  in,  in  that  case  the  plaintiffs  would 
ave  been  entitled  to  maintain  an  action  against  them.  The 
{)laintiffs  certainly  would  be  entitled  to  recover  if  the  de- 
endants'  mines  in  the  adjacent  land  had  been  so  worked 
606]  *that  the  plaintiffs'  land  would  have  come  down 
whether  there  was  a  house  there  or  not.  But  further  than 
that,  I  think  that  even  if  the  plaintiffs'  land  would  not  have 
come  down  without  the  additional  weight  of  the  house, 
they  are  entitled  to  maintain  this  action;  and  for  this 
reason:  when  Stott  granted  the  surface  to  the  grantees 
under  whom  the  plaintiffs  claim,  with  the  stipulation  that 
those  grantees  should  build  on  that  land,  then  oy  the  appli- 
cation of  the  doctrine  of  the  disposition  of  the  owner  of  two 
tenements,  he,  by  implication,  granted  to  the  grantees  that 
he  would  so  use  his  adjacent  land  that  the  house  which  the 
grantees  were  to  build  should  not  be  let  down  by  his  opera- 
tions upon  it.  Therefore  it  seems  to  me,  on  that  ground, 
the  plaintiffs  are  entitled  to  say,  You  have  taken  your  land 
with  the  burden  of  so  using  it  that  the  house  that  w%  build 
on  our  land  should  stand ;  in  other  words,  we  have  an  ease- 
ment against  you,  not  only  for  the  natural  support  of  land 
unbuilt  upon,  but  for  support  to  build  upon  land. 

I  think,  therefore,  that  the  plaintiffs  are  entitled  to  re- 
cover for  any  damage  that  may  have  been  done  to  the  mill 
upon  two  grounds :  first,  if  in  fact  the  land  has  not  been  so 
burdened  that  the  house  has  come  down  in  consequence, 
they  would  be  entitled  to  maintain  the  action ;  but  even 
supposing  it  is  extra  burdened,  and  the  ground  has  come 


Voi  I.]  EXCHEQUER  DIVISION.  409 

Aspden  t.  Seddon.      Preston  r.  The  Same.  1876 

down  in  consequence,  then  I  think  they  are  entitled  under 
that  law  of  the  disposition  of  the  owner  of  two  tenements. 
The  result  is,  therefore,  that  I  think  they  are  entitled  to 
maintain  their  action  against  the  defendants  for  damage  to 
the  mill  and  premises  occasioned  by  the  workings  under 
their  land,  by  the  workings  under  the  plaintiffs'  land,  and 
certainly  as  a  conseg^uence  by  combined  workings  under 
both,  aU  workings  being  proper  and  in  accordance  ^with  the 
custom  of  the  country. 

The  second  question  assumes  the  working  not  according 
to  the  custom,  but  Mr.  Herschell  said  he  should  not  rely 
on  that,  therefore  it  is  not  necessary  to  express  an  opinion 
upon  it. 

The  third  question  is,  whether  the  plaintiff  and  plaintiffs, 
or  either  of  iliem,  are  or  is  precluded  hy  the  decree  and  de- 
cision of  the  Court  of  Chancery  from  maintaining  the  actions, 
or  eithert)f  them,  and  the  ground  of  that  was  that  the  defen- 
dants said  it  was  res  Judicata.  I  am  of  opinion  that  it 
really  is  not.  If  there  was  any  res  judicata  at  all,  it  was 
that  they  could  maintain  an  action.  *Therefore  I  an-  [507 
Bwer  that  in  favor  of  the  plaintiffs  also.  On  these  grounds  I 
think  our  judgment  should  be  altogether  for  the  plaintiffs. 

Cleasbt,  B.:  I  am  of  the  same  opinion.  I  think  the  ac- 
tion is  maintainable  to  recover  compensation  for  injury  to 
buildings  by  the  working  of  the  subjacent  mines,  i  shall 
confine  my  judgment  to  that  which  is  the  main  question, 
and  adopt  entirely  what  has  been  said  by  my  learned 
Brother  upon  those  other  questions,  which  are  not  of  so 
much  importance.  One  person  is  the  owner  of  the  surface, 
another  is  the  owner  of  the  mines.  Sometimes  there  is  a 
difficulty  from  not  knowing  exactly  how  they  became  sepa- 
rated and  what  the  state  of  circumstances  was,  but  here  we 
know  exactly.  I  do  not  think  it  would  be  argued  that  it 
makes  any  difference  that  the  same  person,  being  the  owner 
of  both,  grants  away  the  surface,  reserving  the  minerals,  or 
being  the  owner  of  both,  reserves  the  surface  and  grants  the 
minerals.  He  grants  the  minerals  subject  to  this,  that  in 
case  the  minerals  are  worked,  compensation  shall  be  made 
for  injury  to  the  buildings  that  it  is  intended  shall  be  erected 
upon  the  land ;  and  it  appears  to  me  that  under  those  cir- 
cumstances, if  the  grantee  of  the  minerals  entered,  searched 
for  mines,  and  did  injury  to  the  buildings,  he  would  be 
liable.  If  he  sold  the  minerals,  and  the  person  to  whom  he 
sold  them  continued  the  search,  and  continued  the  working 
of  the  minerals,  and  continued  to  injure  the  building,  he 
would  be  liable ;  and  so,  again,  as  long  as  any  person,  pos- 
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sessed  of  the  minerals  by  the  same  title  as  the  grantee,  ex- 
ercised the  right — which  he  must  be  taken  to  do  rightfully, 
not  wrongfully — of  searching  for  minerals,  and  produced 
the  result  contemplated  by  the  grantee  of  the  minerals,  each 
would  be  responsible  successively  for  the  injury  he  did.  I 
adopt  the  reason  given  by  my  learned  Brother.  It  is  re- 
markable that  we  have  not  had  a  reference  to  any  authority 
upon  this  subject.  It  could  not  be  treated  as  a  covenant, 
and  therefore  as  a  matter  running  with  any  title,  but  only 
as  a  liability.  To  see  how  an  action  at  law  could  be  main- 
tained, I  have  been  referring  to  Viner's  Abridgment.  There, 
under  Debt  C,  placitum  8,  is  a  reference  to  a  case  in  the 
7th  volume  of  the  Reports,  which,  although  not  the  same, 
508]  *I  think  presents  a  very  close  apalogy.  It  is  LiUings- 
torVs  Oase  (').  It  was  resolved  that,  "  Where  a  man  grants 
a  rent  charge  for  life,  and  the  rent  is  in  arrear,  and  the 
grantor,"— ^that  is,  the  person  seised  of  the  land, — '^enfeoffs 
A.  of  the  lands,  and  the  rent  charge  is  in  arrear  in  the  time 
of  A.,  and  then  A.  enfeoffs  B.,  and  the  rent  charge  is  in  ar- 
rear in  his  time,  and  then  the  grantee  of  the  rent  charge  dies, 
his  executor  shall  have  an  action  of  debt  against  every  one 
of  them  for  the  rent  which  was  in  arrear  respectively  in  their 
times ;"  and  the  reason  given  is  a  very  excellent  one,  cer- 
tainly equally  applicable  to  this  case,  for  the  only  reason 
given  is,  '*/or  qui  sent  It  commodzcm  sentire  debet  et  onus.^^ 
Thus  there  is  no  liability  arising  out  of  contract ;  the  only 
liability  arises  out  of  this,  that  the  man  has  enjoyed  the 
land.  That  is  where  I  say  it  is  only  an  analogy,  not  a  case 
in  point,  because  the  man  has  enjoyed  the  land,  and  during 
the  time  that  he  has  enjoyed  it  a  certain  liability  and  risk 
in  respect  of  it  have  accrued.  Then  the  law  says.  You 
ought  to  bear  the  burden  because  you  have  enioyed  the 
land.  There  is  no  necessity  imposed,  it  is  not  a  Durden  in 
that  sense,  it  is  optional  with  him  whether  he  exercises  the 
right  or  i\ot.  It  makes  no  difference  whether  it  is  mines  or 
land.  During  the  time  that  you  have  enjoyed  the  land  this 
burden,  one  may  say,  came  into  existence;  that  is,  the 
yearly  rent  has  become  due.  Here  you  have  enjoyed  these 
mines,  you  have  enjoyed  this  licence.  During  the  time  that 
you  enjoyed  it  this  burden — that  is,  this  obligation  to  make 
compensation  for  what  you  have  done — has  come  into  ex- 
istence. I  think,  therefore,  our  judgment  ought  to  be  for 
the  plaintiffs. 

Judgment  for  the  plaintiffs. 

P)  7  Co.  Rep.,  89  b. 
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Against  this  jndgment  the  defendants  appealed. 

1878.  June  21.  Manisty^  Q.C.,  and  Archibald  Brovm 
(Orompton  with  them),  for  the  defendants,  contended  that 
the  judgment  of  the  Excheauer  Division  was  wrong. 

Herschell^  Q.C.,  and  OvUy^  for  the  plainlifFs,  contrA. 

James,  L.J.:  Unless  the  authorities  compel  me  to  decide 
dififerently  from  the  judgment  of  the  court  below,  I  should 
not  be  *much  disposed  to  hold  that  the  law  of  Eng-  [609 
land  can  be  in  such  a  state  that  the  defendants  could  be  au- 
thorized to  commit  a  trespass  in  opening  a  mine,  and*should 
justify  doing  so  under  an  authority  in  which  there  is  a  qual- 
ification, but  should  refuse  to  pay  anything  in  the  way  of 
compensation  under  the  terms  of  that  qualification.  The 
grantor  here^aid,  "I  reserve  to  ravself,  my  heirs,  appointees, 
and  assigns,  the  right  of  taking  the  minerals  which  are  sup- 
porting your  house,  I  and  they  paying  all  compensation." 
The  law  seems  to  me  plain  that  a  man  exercising  the  right  is 
to  pay  the  compensation.  There  is  no  new  charge  created 
by  the  plainjtiffs,  the  simple  thing  is  that  the  man  who  has 
exercised  the  right  is  to  pay  for  tne  damage.  The  law  is  so, 
and  I  think  that  it  ought  to  be  so. 

Mellish,  L.  J. :  I  am  of  the  same  opinion.  It  is  certainly 
rather  remarkable  that  there  should  be  no  direct  authority 
either  for  or  against  the  right  to  maintain  an  action  of  this 
description.  1  have  no  doubt  it  is  a  well  known  principle 
of  law  that  you  cannot  annex  to  land  a  burthen  which  is 
unknown  to  the  law,  that  is,  have  a  sort  of  burthen  of  your 
own  and  annex  it  to  the  land  and  make  it  run  with  the  land 
from  one  owner  to  another.  That  is  a  thing  which  cannot 
be  done.  Nothing  can  be  annexed  to  the  land,  except  a 
well  known  legal  interest  of  the  owner  of  which  the  law 
takes  notice.  The  right  here  is  simply  a  right  on  the  part 
of  the  owner  of  the  minerals  to  ^et  all  the  minerals  so  as  to 
let  down  the  surface.  I  think  it  does  not  make  the  least 
difference  whether  the  separation  of  the  surface  and  the  min- 
erals has  taken  place  by  the  man  who  was  owner  of  both 
granting  away  the  surface,  or  whether  it  takes  place  by  the 
man  who  was  owner  of  both  granting  away  the  minerals. 
In  the  one  case  it  is  a  reservation  no  doubt,  and  in  the  other 
a  grant.  Then  the  next  thing  is,  can  you  annex  this  condi- 
tion to  that  grant,  and  give  a  right  to  let  down  the  surface 
subject  to  tne  condition?  I  think  thev  may  say,  "You 
shall  let  down  the  surface,  but  you  shall  only  do  that  svi> 
mode  that  the  man,  whoever  does  let  down  the  surface  by 
getting  minerals,  shall  pay  compensation."  I  presume  that 
ever  since  the  ownership  of  the  surface  and  the  minerals  has 
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been  separated,  it  has  been  the  common  practice  to  make  it 
510]  *partof  the  conditions,  that  if  the  sarface  is  let  down 
compensation  shall  be  paid.  I  think  very  nnmerons  cases 
may  be  fonnd  where  it  has  been  proved  as  a  custom  from 
time  immemorial  for  the  lord  of  the  manor  to  be  at  liberty 
to  get  the  coal  in  copyhold  tenements,  paying  compensation 
for  the  damage  which  he  may  cause  by  getting  it.  Some- 
times the  custom  is  that  the  copyholder  gets  it,  or  if  there  is 
no  custom  at  all,  neither  party  can  ^et  it ;  but  I  apprehend 
there  may  be  a  well  known  and  perfectly  legal  custom  that 
the  lord  of  the  manor  may  get  all  minerals  under  the  copy- 
hold lands,  paying  compensation  to  a  copyhold  tenant  for 
any  damage  ne  may  do  in  respect  of  the  surface  in  getting 
them.  Inclosure  Acts  constantly  give  the  same  right.  That 
bein^  a  perfectly  well  known  right,  and  existing  and  bind- 
ing, m  tne  absence  of  direct  authority  to  the  contrary,  we 
should  do  very  wrong  if  we  held  that  the  right  claimed  |n 
this  case  did  not  exist.  It  does  not  impose  any  unusual 
burthen.  I  think  it  would  be  most  unjust  that  the  owner 
of  the  minerals,  having  got  them,  under  the  express  terms 
that  he  should  not  let  down  the  support  to  the  surf^e, 
should  get  the  minerals  and  let  down  the  buildings,  and  not 

a  compensation  for  doing  so.     I  am  of  opinion  that  the 
^ment  of  the  court  below  should  be  affirmed. 

BAG0ALLAY,  J. A.,  and  QuAiK,  J.,  concurred. 

Judgment  for  the  plaintiff 8  affirmed. 

Solicitors  for  plaintiffs :  Pritchard^  Englefield  &  Co.j  for. 
Charles  Costeker,  Over  Darwen. 

Solicibrs  for  defendants:  Sharpe^  Parkers  <fe  C4>.,  for 
Taylor  &  Rowbottom,  Wigan. 
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April  4, 1876. 

*The  Limerick.    (7318)  (').  [292 

Wagu  and  DuSnirtemenU — Bond  given  hy  Master  m  remeet  of  a  Collision  admiUedfy 
oeeeunoned  6y  Negligence  of  Master — LuMUg  of  Master  for  Necessaries, 

A  sailing  vessel  \y\ng  at  anchor  in  a  foreign  river  was  ran  into  and  damaged  by 
an  English  steamship,  which  was  at  the  time  under  charter  to  proceed  to  a  neigh- 
boring port  for  a  perishable  cargo.  The  master  of  the  steamship,  acting  in  the 
interests  of  his  owners  and  in  order  to  prevent  the  arrest  and  detention  of  his  vessel 
at  the  port  where  the  collision  occurred,  executed  a  bond  acknowledging  the  liabil- 
itv  of  his  vessel,  and  binding  himself  and  his  owners  for  the  payment  to  the  owners 
of  the  vessel  ran  into  of  the  damage  their  vessel  had  sustainea. 

In  an  action  of  wages  and  disbursements  brought  by  the  master  against  his  vessel 
he  claimed  to  recover,  as  a  disbursement  for  which  he  was  liable,  the  amount  of  the 
penalty  of  the  bond  : 

ffela,  that  the  amount  of  the  penalty  of  the  bond  must  he  retained  in  court  out  of 
the  proceeds  of  the  vessel,  to  answer  any  claim  which  might  be  established  against 
the  master  under  the  bond. 

Q)  Reversed  in  part,  post,  p.  460. 
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This  was  a  cause  of  wages  and  disbursements  carried  on 
on  behalf  of  the  master  of  the  steamship  Limerick  against 
the  said  vessel,  and  against  C.  J.  Jutson',  an  alleged  mort- 
gagee of  the  vessel,  intervening  as  defendant. 

The  plaintiff  claimed  to  recover  in  the  action,  inter  alia : 
1.  A  sum  of  £200,  being  the  amount  of  the  penalty  of  a 
bond  given  by  him  in  tne  circumstances  heremaf ter  men- 
tioned, in  respect  of  a  collision  between  the  Limerick  and  a 
vessel  called  the  Skitty  Belle,  which  occurred  in  Huelva 
river,  in  the  month  of  February,  1876 ;  and,  2.  A  sum  of 
£102  0^.  2tZ.,  alleged  to  be  due  to  Messrs.  Dowson  &  Worth, 
shipbrokers,  on  account  of  necessaries  supplied  to  the  Lim- 
erick. 

On  the  14th  of  July,  1876,  the  claim  of  the  plaintiff  was 
pronounced  for  with  costs,  and  was  referred  to  the  Registrar, 
assisted  by  merchants,  to  report  thereon. 

In  the  claim  of  the  plaintiff  filed  in  the  registry  the  above- 
mentioned  sums  of  £200  and  £102  0^.  2<2.  were  set  forth  as 
disbursements,  and  in  an  affidavit  made  by  the  plaintiff  he 
deposed,  in  the  20th  and  22d  paragraphs  thereof,  as  fol- 
lows : — 

"20.  In  the  mont^^  of  February,  1875,  the  Limerick  came 
into  collision  with  the  schooner  Skitty  Belle  in  Huelva  river 
owing  to  the  strength  ^f  the  tide,  and  as  the  Skitty  Belle 
was  at  anchor  it  was  clear  that  the  Limerick  was  to  blame. 
293]  *I  paid  to  the  master  of  the  Skitty  Belle  the  sum  of 
£40  on  account  of  his  damages,  and  the  Limerick  was 
allowed  to  leave  Huelva  on  my  giving  a  bond  on  behalf  of 
myself  personally  and  the  owners  of  the  vessel  for  the  sum 
of  £200,  to  cover  such  damages  as  might  be  ascertained. 
No  claim  has  yet  been  made  on  me  under  the  said  bond, 
but  I  am  personally  liable  should  such  claim  be  made.  I 
am  informed  that  the  owners  of  the  Skitty  Belle  are  suing 
Mr.  Jutson,  one  of  the  owners,  for  the  same ;  but  although 
I  have  no  personal  knowledge  of  the  suit,  I  have  reason  to 
believe  he  is  defending  the  said  action  on  the  ground  that, 
although  he  is  on  the  register  as  an  owner,  he  was  really 
only  a  mortgagee  of  the  said  vessel,  and  had  no  beneficial 
interest ;  and  I  am  advised  and  believe  that  it  is  a  very 
doubtful  question  whether  he  is  liable  or  not  under  the 
circumstances,  and,  in  the  event  of  his  not  being  so  liable, 
in  all  probability  I  shall  be  called  upon  to  pay  the  amount 
of  the  said  bond,  or  so  much  as  is  due  thereunder. 

^^  22.  The  amounts  specified  in  my  claim  in  this  suit  as  due 
to  Messrs.  Dowson  &  Worth  ....  are  justly  due  and 
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owing  from  the  said  vessel,  and,  to  the  best  of  my  knowledge 
and  belief,  1  am  personally  liable  for  the  said  amounts." 

The  reference  was  commenced  on  the  13th  of  December, 
1875,  when  the  plaintiff  was  examined  itf  support  of  his 
claim,  and  was  continued  on  the  12th  and  14th  of  February ; 
further  evidence  on  behalf  of  the  plaintiff  being  taken  on 
the  former  of  the  two  last  mentioned  days. 

The  following  evidence  material  to  this  report  was  given 
by  the  plaintiff  at  the  reference : — 

"The  collision  occurred  at  Huelva,  owing  to  strength  of 
tide,  and  yet  I  was  wrong.  My  ship  was  unmanageable. 
I  did  all  I  could  to  prevent  it.  I  paid  under  protest,  and 
noted  protest.  If  anybody  on  board  m  v  ship  was  wrong  I 
was  wrong.  I  did  not  communicate  with  any  one  in  Eng- 
land before  I  gave  the  bond  There  is  a  telegraph,  but  there 
was  fruit  waiting  for  me  at  Lisbon,  and  I  had  to  go  on  for 
it.  I  came  to  the  conclusion  that  the  Skitty  Belle  was  not 
to  blame  as  soon  as  the  accident  had  happened.  It  was 
about  four  in  the  afternoon.  I  went  on  shore  three-  or  four 
minutes  after  the  accident.  I  think  it  happened  on  a  Tues- 
day, and  I  executed  the  bond  on  the  day  after  in  the  after- 
noon. I  telegraphed  to  Mr.  Ireland  (')  to  tell  him  of  the 
collision  either  the  day  of  or  the  day  after  the  collision,  and 
told  him  to  wire  me  to  Lisbon.  I  left  Huelva  the  day  but 
one  after  the  collision.  The  ship  lay  there  two  days,  but  I 
had  an  expectation  to  get  away  on  the  following  aay  but  I 
could  not  finish  my  repairs  soon  enough. 

"Mr.  Port  took  me  and  introduced  me  to  Messrs.  Dowson 
&  Worth,  telling  them  that  the  Limerick  was  not  one  of 
their  ships,  they  only  managed  her.  I  can't  account  for 
the  bill  being  made  out  only  to  the  owners.     I  in  the  first 

Flace  sent  to  Messrs.  Dowson  &  Worth  for  their  account, 
didn't  know  whether  I  was  liable  or  not,  and  wished  to 
have -all  the  accounts.  I  should  say  that  that  is  the  ac- 
count they  sent  me.  They  didn't  at  the  time  make  anjr 
demand  on  me.  I  didn't  hear  personally  from  them  until 
two  months  ago.  They  have  not  sued  me  nor  threatened 
me  with  a  suit. 

*"I  got  an  answer  from  Mr.  Ireland  to  the  effect  [294 
that  the  Limerick  was  insured  in  a  Collision  Club.  He  had 
never  blamed  me  for  giving  the  bond.  He  told  me  to  make 
up  a  statement  of  all  that  had  befen  done  and  he  would  see 
to  it  then.  I  know  Mr.  Jutson.  I  have  talked  to  him 
about  it.    He  told  me  that  I  had  no  business  to  give  the  bond, 

(1)  One  of  the  then  owners  of  the  vessel. 
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and  that  he  should  oppose  it.  I  told  Mr.  Jutson  about  the 
bond  at  Harwich.  He  came  down  there  to  look  at  the  ves- 
sel about  buying  her  in  conjunction  with  another  gentleman 
down  there.  Mr.  Jutson  said  some  one  was  suing  him  on 
the  bond,  and  that  he  should  oppose  it.  He  told  me  because 
he  was  half  owner  on  the  register.  But  he  told  me  he  was 
not  half  owner,  as  he  had  sold  out,  but  hadn't  got  the 
money,  and  he  didn't  know  that  he  was  liable.  I  gave  the 
bond  under  the  advice  of  the  British  Consul.  Unless  I  did 
so  the  shipwould  have  been  arrested  there." 

The  bond  given  by  the  plaintiflf  at  Huelva  was  brought , 
into  the  registry :  omitting  the  immaterial  portions,  it  was 
in  terms  as  follows : — 

"British  Vice-Consulate,  Huelva. 

"  Agreement  between  Mr.  Sheriff  Hopkins,  master  of  the 
steamship  Limerick,  and  of  Liverpool,  on  behalf  of  the 
owners,  underwriters,  and  all  others  concerned  in  the  said 
vessel,  and  Mr.  William  Kees,  master  of  the  brigantine 
Skitty  Belle,  of  Swansea,  for  and  on  behalf  of  the  owners 
and  all  others  concerned  in  the  said  bri^ntine. 

''Mr.  SheriflE  Hopkins,  acknowledging,  as  he  does  by 
these  presents,  the  liability  of  the  said  steamship  Limerick 
to  the  payment  of  the  damages,  losses,  detentions,  costs, 
and  expenses  sustained  by  the  brigantine  Skitty  Belle  in 
conseq^uence  of  her  being  run  into  by  the  said  steamship 
Limerick  under  his  command,  hereby  binds  himself,  own- 
ers, underwriters,  and  all  others  concerned  in  the  said  ves- 
sel to  the  payment  of  the  said  damages,  losses,  detentions, 
costs  and  expenses  in  the  manner  and  with  the  conditions 
hereinafter  stated." 

[Here  followed  certain  stipulations  for  the  payment  of  the 
repairs  of  the  Skitty  Belle,  occasioned  by  the  collision,  and 
of  the  compensation  to  be  paid  in  respect  of  her  detention 
while  undergoing  such  repairs.] 

*'8.  On  signing  these  presents  Mr.  Sheriff  Hopkins  will 
be  at  liberty  to  proceed  with  the  said  steamship  Limerick 
on  her  intended  voyage  without  any  further  hindrance  or 
detention  on  the  part  of  the  owners,  master,  or  others  con- 
cerned in  the  Skitty  Belle. 

''  For  the  faithful  performance  of  the  foregoing  agreement 
295]  Mr.  *Sheriflf  Hopkins  binds  himself,  the  owners  of 
the  steamship  Limerick,  and  all  others  concerned,  in  the 
penal  sum  of  £200,  to  be  paid  unto  the  owner  and  owners 
of  the  said  brigantine  Skitty  Belle,  his  or  their  heirs,  execu- 
tors, administrators,  or  assigns. 
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'^Thns  done,  signed,  sealed  and  executed  at  Huelva  on 
this  6th  day  of  4pril,  1875. 

(Signed)  "  S.  Hopkins. 

"W.  Rees. 

"Before  me  ,    (Signed)  Edward  Diaz, 

"British  Vlce-Consul." 

The  following  letter  relating  to  the  amount  which  the 
plaintiff  claimed  as  q,  disbursement  due  from  him  to  Messrs. 
jOowson  &  Worth  was  also  brought  in : — 

"49  Lombard  Street,  13th  March,  1876. 
"Captain  Hopkins:  Dear  Sir, — We  are  sorry  to  have  to 
trouble  you  again  with  regard  to  our  account  against  the 
LimericH:,  but  as  Mr.  Jutson  denies  his  ownership  and  Mr. 
Ireland  has  failed,  we  must  apply  to  you  for  payment.  Our 
contract  was  made  with  you,  and  you  are  equally  liable  as 
master  of  the  vessel.     Yours  faithfully, 

"DowsonA  Worth.*' 

On  the  16th  of  February  the  Registrar  made  his  report ; 
the  material  portions  of  it  were  in  terms  as  follows : — 

"  Whereas  in  a  cause  of  wages  and  disbursements  wliich  was  instituted  in  the 
High  Court  of  Admiralty  of  England  on  behalf  of  Sheriff  Hopkins,  master  mari- 
ner, master  of  the  vessel  Limerick,  the  plaintiff,  against  the  said  vessel,  and 
against  C.  J.  Jutson,  alleged  to  be  a  mortgagee  of  the  said  vessel,  the  defendant, 
intervening,  the  Judge  of  the  said  court  did,  by  his  decree  of  the  14th  of  July, 
1875,  pronounce  in  favor  of  the  claim  for  wages  and  disbursements,  together 
with  costs,  and  did  refer  the  said  claim  to  the  Begistrar,  assisted  by  merchants, 
to  report  the  amount  thereof  due  thereon :  and  whereas  the  said  cause  is  now 
pending  in  the  Admiralty  Division  of  the  High  Court  of  Justice, 

"Now  I  do  most  humbly  report,  &c.,  I  find  that  there  is  due  to  the  plaintiff 
the  sum  of  £1,048  19«.  7d,,  with  interest  from  the  date  of  this  report,  as  weU  as 
the  costs  of  these  proceedings.  I  am  also  of  opinion  that  the  plaintiff  is  entitled 
to  the  sum  of  £^00  retained  in  court  to  answer  any  claim  that  may  be  estab- 
lished against  him  under  the  bond  given  by  him  in  respect  of  the  collision 
between  the  Limerick  and  the  Skitty  Belle.  I  am  further  of  opinion  that  the 
plaintiff  is  entitled  to  payment  of  the  amount  found  due  to  him  out  of  the  pro- 
ceeds of  sale  *of  the  vessel  Limerick  that  may  be  now  remaining  in  court  [296 
in  priority  to  all  other  dainls." 

In  the  schedule  annexed  to  the  report  were,  inter  dHa^ 
the  following  items : — 

"  50.  Bond  for  £300  given  by  the  master  in  respect  of  Allowed, 

a  collision  between  the  Limerick  and  the  Skitty  £      9,    d. 

Belle 20000 

64.  Dowson  &  Worth,  Shipwrights  ....  102    0    3 

with  interest  at  4  per  cent,  per  annum  from  the  16th  of  February,  1876,  until 
paid." 


The  defendant's  solicitors  gave  notice  that  they  objected 
to  the  report  of  the  Registrar,  and  filed  a  petition  on  objec- 
tion, which  in  the  4th,  6th,  and  6th  paragraphs  contained 
the  following  allegations : — 
18  Eng.  Rep.  53 
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4.  The  defendant  objects  to  the  said  report  in  so  far  as  it 
finds  that  the  plaintiff  is  entitled  to  have  the  snm  of  £200 
retained  in  court  to  answer  any  claim  that  may  be  estab- 
lished against  the  plaintiff  under  the  bond  given  by  him  in 
respect  of  the  collision  between  the  Limerick  and  the  Skitty 
Bene,  upon  the  grounds  that  such  bond  was  given  by  the 
plaintiff  without  authority  from,  or  due  communication 
with,  the  owner  of  the  Limerick ;  that  the  plaintiff  himself 
was,  at  the  time  of  the  collision,  conducting  the  navigation 
of  the  Limerick,  and  that  he  was  personally  liable  in  respect 
of  the  damage  done  to  the  Skitty  JBelle,  by  reason  of  the  said 
collision,  at  the  time  when  he  executed  the  said  bond. 

6.  And  the  defendant  also  objects  to  the  said  report  in  so 
far  as  the  same  allows  to  the  plaintiff,  by  item  64  of  the  sched- 
ule thereto,  the  sum  of  £102  0^.  2d.  in  respect  of  a  claim  bv* 
Dowson  &  Worth,  shipwrights,  upon  the  ground  that  such 
sum  never  was  claimed  of  tiie  plaintiff  by  the  said  Dowson 
&  Worth,  and  has  never  been  paid  by  the  plaintiff  to  the 
said  Dowson  &  Worth,  and  that  the  plaintiff  never  was 
liable  to  the  said  Dowson  &  Worth  in  respect  of  the  said 
claim. 

6.  And  the  defendant  also  objects  to  the  said  report  in  so 
so  far  as  it  allows  interest  on  the  sum  of  £1,048  19^.  7d.  from 
the  16th  of  February,  1876,  until  paid,  upon  the  ground  that 
interest  should  only  have  been  allowed  on  part  of  such  sum, 
inasmuch  as  large  sums  found  due  to  the  plaintiff  by  the 
said  report  have  not  been  paid  out  of  pocket  by  the  plain- 
tiff, but  were  still  due  and  owing  by  him  at  the  date  of  the 
said  report,,  and  will  be  paid  out  of  the  proceeds  of  the 
said  ship  in  the  registry  without  interest. 

The  answer  or  objection  alleged,  inter  alia^  as  follows : — 

2.  The  bond  referred  to  in  the  4th  article  of  the  petition 
was  given  on  behalf  of  the  owners  of  the  Limerick  by  the 

Elaintiff,  acting  under  the  advice  of  the  British  Consul  at 
[uelva,  in  Spain,  where  the  collision  occurred,  and  for 
the  best  interests  of  the  owner  of  the  Limerick,  in  order 
to  prevent  her  arrest  and  detention  in  the  pott  of  Hu- 
elva  and  consequent  expenses  and  loss  of  freight,  and 
was,  as  they  submit,  within  the  scope  of  the  plaintiff's  au- 
297]  thority.  The  act  of  the  *plaintiff  in  giving  this 
bond  was  approved  and  ratified  by  Frederick  Ii-eland,  the 
then  managing  owner  of  the  Limerick.  Insurances  had 
been  effected  by  the  said  Frederick  Ireland  for  and  on 
behalf  of  the  owners  of  the  Limerick  against  loss  by  col- 
lision, and  the  amount  of  the  said  bond  has  been,  or 
might  have  been,  recovered  from  the  underwriters  of  the 
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said  insurances  for  the  benefit  of  those  interested  in  the 
Limerick. 

3.  They  deny  that  the  plaintiff  was  personally  liable  in 
respect  of  the  damage  done  to  the  Skitty  Belle,  by  reason 
of  the  collision  referred  to  in  the  4th  article  of  the  petition. 

4.  They  say  that  Messrs.  Dowson  &  Worth  have  claimed 
of  the  plaintiff  the  sum  allowed  in  item  64  of  the  Registrar's 
report,  and  they  submit  to  the  court  whether  the  plaintiff  is 
liable  or  not  in  respect  of  the  said  claim. 

6.  They  submit  to  such  an  alteration  being  made  in  the 
report  as  will  reduce  the  item  on  which  interest  is  allowed 
from  the  date  of  the  report  by  those  which  are  liabilities 
only  and  not  payments  out  of  pocket.  The  amount  of 
such  items,  however,  is  only  £149  IQs.  lld.y  and  the  interest 
thereon  as  allowed  is  very  trifling,  and  not  such  as  should 
be  made  matter  of  appeal. 

March  21.  JE.  C.  Clarkson,  for  the  defendant,  in  objec- 
tion to  the  report  of  the  Registrar :  The  master  of  the  Lim- 
erick is,  on  his  own  evidence,  personally  liable  for  the 
damage  sustained  by  the  Skitty  Belle  in  the  collision  with 
the  Limericl(,  and  the  court  will  not  in  any  way  assist  him 
to  escape  such  liability.  A  personal  action  at  the  suit  of 
the  owners  of  the  Skitty  Belle  would  clearly  lie  against  the 
master  as  well  as  against  the  owners  of  the  Limerick  {The 
'Volant. {'))y  to  recover  the  very  damages  in  respect  of  which 
the  bond  was  given,  and  the  master,  being  himself  a  wrong- 
doer, could  not  have  recovered  over  from  his  owners  the 
amount  he  would  have  been  comi)elled  to  pay  in  such  ac- 
tion, how  then  can  he  place  himself  in  a  better  position  by 
having  turned  the  claim  of  the  owners  of  the  Skitty  Belle 
from  an  unlio  uidated  into  a  liquidated  amount  1  The  cir- 
cumstances of  the  present  case  are  analogous  to  those  in  the 
case  of  The  Ida  ('),  and  in  that  case  the  court,  though  no 
decision  was  given  on  the  point,  would  seem  to  have  been 
of  opinion  that  a  master  was  only  justified  in  raising  money 
to  obtain  the  release  of  his  vessel  detained  in  a  foreign  port 
in  a  case  where  a  lien  on  the  ship  existed.  As  to  the  amount 
which  the  master  alleges  he  is  liable  to  pay  to  Messrs.  Dow- 
son &  Worth,  it  is  clear  on  the  evidence  that  credit  was 
primarily  given  to  the  owners  of  the  Limerick,  and  that 
they  dealt  with  the  ^master  as  an  a^ent  only,  he  [298 
therefore  cannot  in  the  circumstances  oe  allowed  to  charge 
the  amount  against  them  as  a  disbursement. 

W.  O.  F.  PhiUiTnore^  for  the  plaintiff,  contr^ ;    In  giving 

Q)  1  W.  Rob.,  883.  (■)  Law  Rep.,  8  A.  *  «.,  H%. 
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the  bond  for  £200  the  master  of  the  Limerick  exercised  a 
wise  discretion,  and  acted  wholly  in  the  interest  of  his  own- 
ers. If  SDch  bond  had  not  been  given  the  Limerick  would 
in  all  probability  have  been  arrested  at  Huelva,  and  have 
been  prevented  from  earning  her  freight.  -  In  case  the  vessel 
had  l^n  actually  arrested,  can  there  be  any  doubt  that,  in 
the  circumstances,  the  master  would  have  acted  rightly  in 
taking  steps  to  release  the  vessel?  If  so,  the  same  con- 
siderations must  surely  ^Pply  where,  as  here,  the  master 
knowing  that  a  detention  at  Huelva  would  entail  a  loss 
on  his  owners,  and  being  advised  that  his  vessel  was  to 
blame  for  the  collision,  has  given  security  to  pay  the 
amount  of  the  dama^  done.  The  bond  was  given  under  the 
sanction  of  the  British  Consul,  and,  in  fact,  not  only  has 
there  been  a  settlement  of  account  with  the  master  since  the 
collision,  but  his  act  in  admittin<r  liability  was  ratified  by 
his  owners.  The  case  of  The  Ida  Q  is  not  in  point,  the 
question  there  really  before  the  court  being  in  what  circum- 
stances a  ship's  agent  abroad  could  take  a  valid  bottomry 
bond  from  tne  master  of  a  vessel  for  which  he  was  agent 
It  is  true  that  the  owners  of  the  Skitty  Belle  could  nave 
brought  a  personal  action  against  the  master  to  recover  for 
the  damages  done  in  the  collision,  but  it  is  another  thing  to 
hold  that  the  owners  of  the  Limerick,  if  compelled  to  make 
good  such  damage,  could  have  recovered  over  from  their 
servant,  the  master,  where,  as  in  this  case,  no  fault  except 
that  of  error  of  judgment  can  be  attributed  to  him.  The 
master  has  had  notice  that  Messrs.  Dowson  &  Worth  looked 
to  him  for  payment  of  their  bill. 

JK.  O.  Clarkson^  in  reply. 

Sir  Robert  Phillimore:  I  am  asked  to  overrule  the 
decision  of  the  Registrar  on  two  points  in  this  case.  One  is 
as  to  a  sum  of  money  du5  to  Messrs.  Dowson  &  Worth  of 
£102  0^.  id.,  which  the  Re^strar  has  allowed,  I  understand, 
on  the  ground  that  it  is  at  least  doubtful  whether  the  master 
299]  ^  not  liable  to  those  who  *f umished  the  articles  for 
the  benefit  of  the  ship,  and  I  think  it  doubtful,  in  spite  of 
the  argument  which  has  been  addressed  to  me.  I  think  it 
is  very  possible  myself  that  the  master  may  be  found  liable 
for  the  £102  0^.  2(Z.  which  has  been  advanced  to  Dowson  & 
Worth  ;  at  all  events,  it  is  certainly  a  question  as  to  which 
I  should  be  sorry  to  give  an  olBf-hand  opinion  as  to  whether 
or  not  he  may  not  be  liable.  But  I  think  the  justice  and 
equity  of  the  case  will  be  answered  by  allowing  the  mort- 
gagee to  have  the  £102  0^.  2^.  upon  bis  giving  security 

0)  Law  Rep.,  S  A.  &  E.,  542, 
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that  if  the  master  be  foand  liable  for  this  sum  he  will 
repay  him. 

That  seems  to  me  a  fair  proposition,  and  1  think  the  same 
principle  applies  to  the  other  item.  The  bond  given  by  the 
master  of  the  Limerick  for  £300  in  respect  of  the  collision 
between  the  Limerick  and  the  Skitty  Belle,  falls  under  the 
category  of  those  cases  decided  in  this  court,  where  the  con- 
duct of  a  master,  acting  bona  fide  for  the  purpose  of  getting 
his  ship  out  of  arrest  in  a  foreign  country,  has  always  been 
upheld  where  no  Tnala  fides  is  shown  (*).  It  may  be  that 
he  is  not  personally  liable  under  this  bond,  or  it  may  be  that 
he  is  personally  liable ;  but  1  think  that  what  he  did  was  for 
the  benefit  of  the  ship,  and  for  the  benefit  of  the  owners, 
and  I  think  it  would  be  a  harsh  thing  to  depriye  him  of  a 
lien  he  would  otherwise  have  had  on  the  ship.  I  do  not 
howeter  see  what  harm  will  happen  if  the  £200  should  have 
to  be  piEiid  out  of  court  to  the  defendant  on  his  giving  security 
to  repay  the  amount  to  the  plaintiff  in  case  he  should  be 
found  liable  on  the  bond.  I  am  ready  to  make  this  modi- 
fication of  the  Registrar' 8  report,  but  I  am  not  disposed  to  go 
further. 

The  minute  of  the  order  as  entered  in  the  registry  wsis  as 
follows : 

''The  judge,  having  heard  counsel  on  both  sides,  ad- 
journed for  a  fortnight  the  further  consideration  of  the 
objection  to  the  Registrar's  report  in  this  cause,  for  the  pur- 
pose of  allowing  the  defendant  to  ^ive  within  fourteen  days, 
if  he  shall  think  fit,  a  valid  guarantee  to  secure  the  plaintiff 
in  respect  of  the  sum  of  £102  Os.  2d.^  claimed  by  Messrs. 
Dowson  &  Worth,  being  item  No.  64  in  the  schedule  an- 
nexed to  the  said  report,  and  in  respect  of  costs,  if  he  shall 
•be  sued  for  the  same,  and  also  in  respect  of  any  [300 
claim  that  may  be  established  against  the  plaintiff,  under 
or  in  consequence  of  the  bond  for  £200  given  by  him  and 
referred  to  in  item  No.  60  of  the  schedule  to  the  said  report." 

April  4.  W,  O,  F.  PhiUimore^  on  behalf  of  the  plaintiff, 
moved  the  judge  in  court  to  connrm  the  Registrar's  report, 
the  defendant  not  having  given  the  security  ordered  by  the 
court,  and  that  the  costs  of  the  application,  and  all  costs 
occasioned  by  the  objection  to  the  said  report,  mi^ht  be 
costs  in  the  cause  if  the  said  report  should  stand  connrmed. 

E,  C.  Clarkson^  on  behalf  of  the  defendant. 

His  Lordship  confirmed  the  Registrar's  report,  save  as  to 
interest,  and  pronounced  the  sum  of  £1,048  19^.  7(2.,  the 
amount  set  forth  in  the  said  report,  to  be  due  to  the  plain- 

(0  S««  2%e  Karnak,  Law  Rep.,  2  A.  (fc  £.,  289  ;  2  P.  C,  605. 
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tiff,  bat  with  interest  only  on  the  sam  of  £872  13^.  dd,,  at 
the  rate  of  4  per  cent,  per  annum  from  the  date  of  the  re- 
port nntii  payment  thereof,  and  condemned  the  proceeds  of 
the  Limerick  in  the  said  sam  of  £1,048  19^.  7d.y  interest  and 
costs,  save  the  costs  of  the  objection  to  the  report,  as  to 
which  he  made  no  order. 

Solicitors  for  plaintiff :  Lowless  A  Co\ 
Solicitors  for  defendant :  LirMater  &  Co. 


[1  Probate  Dividon,  SOO.] 
May  16,  1876. 

In  re  Smith  and  Others. 


PraetUe — Jurindietion  in  remeetof  Drnnaqe  done  by  a  Formgn  8hi^  on  th$  High  BtOM 
Supreme  Cowri  of  JwUcaiure  Ad,  1875  (88  Jt  89  Vust,  e.  77),  SeKedule  1,  Order 
n,  BuU  4,  Order  XI,  RuU  1. 

A  ahip  sailing  under  a  foreign  flag,  and  belonging  to  a  foreign  company  eatabliahed 
abroad,  came  into  collision  with;  and  did  damage  to,  an  English  ship  on  the  high 
seas.  The  owners  of  the  English  ship  applied  for  l^re  to  issne  a  wnt  of  summons, 
of  which  notice  should  be  g^ven  oat  of  the  jarisdiction,  d^imtng  compensation  for  the 
damage,  against  the  foreign  company.    Leave  refused. 

The  phrase,  "  within  the  jarisdiction,"  used  in  the  Judicature  Act,  1876,  soh.  1, 
Order  XI,  Rule  1,  means  territorial  jurisdiction. 


[I  Probate  Division,  811.] 

April  8,  1876. 

[IN  THE  CONSISTORY  COURT  OP  LONDON.] 

311]    *-?^  Te  The  Rector  and  Church- wardens  op 

St.  George-in-the-East. 

J^aeuUif — Chmrthyard  eUmdfar  BuriaU  under  Order  in  CwmcU — FubUe  OardeH>  Dit^ 

erAtmo/ihe  Court  in  Faculty  Oaeee, 

On  an  application  for  a  iaculty  to  sanction  the  appropriation  of  a  portion  of  a 
churchyard,  which  had  been  closed  for  burials  under  an  Order  in  Council,  for  the 
purpose  of  a  public  garden,  the  court  authorized  the  construction  of  footpaths  in 
such  portion  of  the  churchyard  for  the  convenience  of  the  parishioners,  and  the 
erection  of  gates  to  give  them  access  to  it. 

In  this  case  an  application  was  made  to  the  Consistory 
Coart  of  London,  praying  for  the  ^rant  of  a  faculty  tx>  en- 
able the  rector  and  the  church-wardens  of  the  parish  of  St. 
George-in-the-East  to  make  certain  alterations  in  the  church- 
yard of  the  said  parish,  and  to  appropriate  a  portion  of  the 
same  for  the  purpose  of  a  public  garden,  at  the  promotion 
of  the  said  rector  atfd  church-wardens.  - 

The  petition  to  lead  the  faculty  alleged  in  substance  as 
follows : 
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It  being  thought  desirable  to  form  a  public  garden  at  the 
east  end  of  the  churchyard  of  the  parish  of  St.  (reorge-in-t he- 
East  with  proper  access  thereto,  a  committee  was  appointed 
to  consider  the  same  and  report  thereon. 

The  report  of  the  said  committee  recommended,  iriier 
alia^  that  the  wall  separating  the  churchyard  from  a  dis- 
used burial  ground  attached  to  the  Wesleyan  chapel,  as 
shown  in  a  plan  annexed  to  the  petition,  should  be  taken 
down. 

A  vestry  meeting  duly  convened  for  that  purpose  was 
held  on  the  2d  of  December,  1876,  at  which  the  said  report 
was  read  and  considered,  and  the  before-mentioned  plan 
submitted,  when  it  was  unanimously  agreed  that  so  much 
of  the  said  report  and  plan,  as  related  to  the  proposed  alter- 
ation in  the  churchyard  of  the  said  parish  by  appropriating 
part  thereof  to  a  public  garden,  be  approved  of,  and  that  a 
faculty  be  appliea  for  to  carry  out  the  same. 

Such  proposed  alterations,  so  far  as  relates  to  the  church- 
yard, will  consist  of  pulling  down'  the  boundary  wall  be- 
tween the  church  and  chapel  burial  grounds  at  the  north 
side  thereof,  and  constructing  a  dwarf  boundary  wall  where 
indicated  by  the  dotted  line  shown  in  the  said  plan,  with 
an  iron  railing  thereon. 

*The  churchyard  of  the  said  parish  has  been  [312 
closed  for  several  years  under  an  Order  in  Council  issued 
for  that  purpose.  None  of  the  bodies  or  remains  will  be 
removed  from  that  portion  of  the  churchyard  which  is  to 
form  part  of  the  proposed  public  garden,  but  the  memorial 
stones  will  be  carefully  removed  therefrom  and  placed 
against  the  interior  wall  of  the  inclosed  churchyard. 

The  estimated  expense  of  the  said  alterations,  so  far  as 
respects  the  taking  down  the  said  wall  of  the  churchyard 
and  constructing  a  new  wall  with  iron  railings  thereon,  and 
the  removal  and  the  replacement  of  the  memorial  stones  as 
aforesaid  will  be  about  £600,  and  will  be  defrayed  by  the 
vestry  out  of  the  rates  levied  pursuant  to  the  Metropolis 
Management  Acts. 

Your  petitioners  therefore  humbly  pray  that  you  will  be 
pleased  to  decree  a  license  or  faculty  for  the  purposes 
aforesaid. 

The  usual  citation  with  intimation  issued  and  was  duly 
served,  but  no  person  appeared  to  oppose  the  grant  of  the 
faculty,  and  on  the  6th  oi  March  last  Dr.  Deane^  Q.C.  ( W. 
O,  F.  PhUUmore  with  him),  on  behalf  of  the  petitioners, 
applied  to  the  court  to  decree  the  faculty  to  issue  as  prayed. 
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They  referred  to  18  &  19  Vict.  c.  120,  ss.  158-161,  Reg.  v. 
Twiss  (*),  and  In  re  Bettison  ("). 

On  the  27th  of  March  the  case  came  again  before  the 
Court,  and  after  certain  witnesses  on  behalf  of  the  petition- 
ers had  been  orallv  examined,  the  learned  chancellor  per- 
sonally inspected  tnat  portion  of  the  charchyard  which  the 
petitioners  proposed  snonld  be  appropriated  for  the  pur- 
poses of  a  pabhc  garden. 

Our.  adv.  tuU. 

April  3.  Db.  Tbistbam*  :  This  was  an  application  to  the 
court  bjr  the  rector  and  church-wardens  of  the  parish  of  St. 
6eorge-in- the- East,  to  issue  a  faculty  authorizing  them  to 
appropriate  the  further  or  lower  end  of  the  eastern  portion 
oi  the  parochial  churchyard  as  a  public  garden,  and  to 
make  proper  access  thereto,  and  other  alterations  in  fur- 
therance of  the  said  object. 

On  the  faculty  being  moved  for,  it  seemed  to  the  court 
that  there  were  objections  to  granting  it  in  the  terms  prayed ; 
but  as  the  application  was  made  in  accordance  with  an 
unanimous  vote  of  the  vestry,  and  with  the  general  concur- 
313]  rence  of  the  parishioners,  *the  court  directed  the  case 
to  stand  over  for  further  evidence  and  for  consideration.  In 
the  interval  I  have  inspected  the  churchyard,  and  the  rector, 
the  church- wardens  and  vestry  clerk,  attended  a  court  held 
on  Monday  last,  and  gave  further  evidence  and  explana- 
tions in  support  of  the  application. 

The  application  in  question  relates  to  that  part  of  the 
eastern  portion  of  the  churchyard  which  is  furthest  from 
the  chhrch,  comprising  a  narrow  strip  of  the  old  church- 
yard and  a  considerable  piece  of  ground  which  was  acquired 
by  the  parish  by  purchase  out  of  the  church  rates  in  1829, 
and  was  then  added  to  the  old  churchyard  and  consecrated. 

In  1866  the  churchyard  was  by  an  Order  in  Council  closed 
for  burials. 

This  addition  to  the  churchyard  has  been  but  little  used 
for  burials.  It  contains  a  few  gravestones  but  no  grave 
mounds.  It  is  planted  with  some  clumps  of  trees  and 
flower  beds,  and  there  are  gravel  walks  across  and  around 
it.  It  abuts  on  the  south  side  on  Batcliffe  Street  which 
leads  into  Batcliffe  Highway,  on  the  north  side,  on  a  Wes- 
leyan  burial  ground  running  up  to  Cable  Street.  It  is 
fenced  in  on  the  north  and  south  sides  by  high  walls,  which 
impede  the  full  circulation  of  air  between  Cable  Street  and 
Batcliffe  Street.     Arrangements  have  been  made  by  the 

0)  Law  Bep.,  4  Q.  B.,  407.  (*)  Law  Bep.,  4  A.  <fc  £.,  294. 
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vestry,  with  the  sanction  of  the  Metropolitan  Board  of 
Works,  to  purchase,  out  of  funds  secured  or  raised  by 
parochial  rates,  the  We8leya.n  burial  ground,  with  the  view 
of  laying  it  out  and  planting  it  as  a  ^rden  for  the  use  of 
the  parishioners,  with  an  entrance  to  it  from  Cable  Street, 
and  this  court  is  asked  to  sanction  a  somewhat  similar  plan 
of  planting  and  laying  out  this  portion  of  the  church- 
yard. The  scheme  involves  the  taking  down  of  a  portion 
of  the  high  walls  on  the  north  and  south  sides  of  the  church- 
yard, the  removal  of  certain  tombstones,  which  it  is  pro- 
posed to  place  against  the  wall  of  the  churchyard,  the 
fencing  off  of  the  old  portion  of  the  churchyard  (with  the 
exception  of  a  narrow  strip)  by  iron  railings,  and  the  con- 
tinuance of  the  footpath  from  the  Weslevan  burial  ground, 
through  the  new  portion  of  the  churchyard  to  Katcliffe 
Street. 

The  plan  in  question  was  unanimously  approved  of  by 
a  large  meeting  of  the  parishioners,  convened  by  the  rector 
and  church- wardens  *in  March,  1875,  on  the  under-  [314 
standing  that  it  was  not  to  involve  the  disinterment  of  any 
bodies  or  remains.  This  meeting  led  to  a  petition  signed  by 
700  of  the  parishioners,  including  the  principal  rate-payers, 
being  presented  to  the  vestry,  urging  the  vestry  to  take  the 
steps  requisite  to  carry  out  the  scheme,  and  to  a  subsequent 
unanimous  vote  of  the  vestry  in  approval  of  it. 

On  principle  and  authority  I  entertain  no  doubt  that  it  is 
not  competent  to  this  court  to  grant  a  faculty  authorizing  a 
churchyard  to  be  appropriated  as  a  public  garden :  Beg.  v. 
Twiss  (').  But  the  churchyard  is  under  the  control  and 
protection  of  the  court,  and  it  is  in  the  discretion  of  the 
court  to  authorize  by  a  faculty  the  construction  of  foot- 
paths in  it  for  the  convenience  of  the  parishioners :  Walter 
V.  Mountague  (') ;  the  removal  of  hi/jh  walls  which  obstruct 
the  free  circulation  of  air,  the  planting  of  it  with  trees  and 
with  flowers,  as  it  is  closed  for  burials ;  the  erection  of  gates 
in  order  to  give  the  parishioners  access  to  it,  and  other  minor 
alterations.  In  the  exercise  of  this  discretion  the  court  is 
bound,  in  the  words  of  Sir  John  Nicholl,  "to  exercise  a 
sound  discretion,  having  a  due  regard  to  times  and  circum- 
stances and  to  the  rights  and  interests  of  all  parties  con- 
cerned "  :  BtjM  v.  JoTies  (').  In  the  present  case,  the  parties 
interested,  the  parishioners  and  the  families  of  those  who 
have  been  buried  in  this  part  of  the  churchyard,  as  far  as 
the  court  can  ascertain,  without  a  dissentient  voice,  desire 

(1)  Law  Rep.,  4  Q.  B.»  407.  (•)  1  Cart,  268,  261. 

(>)  2  Hagg.  Eca  Bep.,  417,  424. 

18  Eye.  Rep.  64 
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that  the  parishioners  should  have  free  access  to  this  portioa 
of  the  churchyard  daring  certain  hours. 

The  court  has  jurisdiction  to  make  an  order  which  will 
give  them  such  access,  and  if  it  makes  it,  it  does  not  confer 
on  the  parishioners  of  St.  George-in-the-East  any  greater 
right  in  regard  to  their  churchyard  than  that  which  is  en- 
joyed by  the  parishioners  of  very  many  country  parishes, 
or  even  of  very  many  town  parishes  in  England.  If  it  sanc- 
tions directly  or  indirectly  the  ground  being  planted  with 
flowers,  it  will  be  doing  nothing  that  can  be  construed  as 
desecrating  or  altering  the  character  of  the  place,  or  as 
offering  any  disrespect  to  the  dead.  Where  tombstones 
are  removed  it  will  take  care  that  the  places  of  interment 
are  so  marked  that  the  relatives  or  friends  of  those  buried 
315J  *there  will  be  able  to  distinguish  the  spot  where  they 
lie.  The  removal  of  the  high  walls  that  impede  the  free 
circulation  of  air  between  Cable  Street  and  Ratcliffe  Street 
will,  according  to  the  evidence  of  the  rector  and  church- 
wardens, conduce  greatly  to  the  health  of  the  neighborhood. 
The  continuance  of  a  footpath  from  Cable  Street  through 
the  Wesleyan  burial  ground  and  the  eastern  portion  of  the 
churchyard  to  Ratcliffe  Street  will  be  a  great  convenience  to 
many  of  the  parishioners,  saving  them  a  circuitous  route  of 
about  a  quarter  of  a  mile  when  going  from  Cable  Street  to 
Ratcliffe  Highway;  and  it  will  have  this  further  advan- 
tage— one  which  has  great  weight  with  the  court  in  con- 
sidering the  application — that  it  will  give  many  of  the 
parishioners  living  in  the  north  part  of  the  parish  a  much 
shorter  road  to  their  parish  church. 

,  The  church- wardens  are  prepared  to  undertake  so  to  pro- 
tect this  ground  as  to  preclude  the  occurrence  of  anything 
in  it  open  to  just  exception ;  and  it  will  still  remain  subject 
to  the  orders  of  this  court,  to  which  application  can  at  any 
future  time,  if  required,  be  made. 

The  court  is  prepared  to  issue  a  faculty  to  give  access  to 
the  parishioners  to  this  portion  of  the  churchyard,  and  to 
make  the  other  alterations  indicated,  and  in  granting  it  is 
satisfied  that  it  is  exercising  a  sound  discretion,  having  due 
regard  to  the  special  circumstances  of  the  case,  and  the  in- 
terest of  all  parties  concerned. 

Any  application  relating  to  the  details  of  the  faculty  may 
be  made  to  me  in  Chambers^ 

Proctor  for  petitioners :  Olarkson. 

See  12  EDg.  Rep.,  656  note ;  16  Am.  Am.  R.,  667  note  ;  Washington  Cem. 
Law  Reg.,  N.S.,  157  note  ;  19  Am.  R.,  eteiy  «.  Prospect  Park  and  Coney  Island 
79  note ;  Pierce  «.  Swan  Point,  etc.,  14    R.  R.  Co.,  7  Han,  655. 
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The  case  of  Rebecca  Secord  «.  David  her  deoeased  husband  where  there  were 

Bell  Secord,  81  Leg.  Int.,  268,  referred  no  children,  but  expressing  no  opinion 

to  in  the  note,  16  Am.  Law  Reg.,  N.S.,  as  to  the  right  as  between  widow  and 

162,  was  affirmed  by  the  General  Term  children.      No    written    opinion    was 

of  the  Supreme  Coart  of  New  York,  at  given. 

Poaghkeepsie,  June  12,  1871,  Barnard,  After  the  proper  interment  of  a  body 
Gilbert  and  Tappen,  Justices.  We  have  the  control  over  it  rests  with  the  next 
a  copj  of  the  order  in  our  possession  of  kin  who  is  living.  It  cannot  be 
which  states  that  an  opinion  was  writ-  transmitted  or  transferred, 
ten  by  Mr.  Justice  Hogeboom,  who  had  Where  there  were  several  next  of 
probably  sat  at  a  former  term  when  the  kin  in  the  same  degree,  and  they  dif- 
case  was  argued.  We  are  informed  by  fered  in  their  wishes  as  to  the  dis- 
a  member  of  the  bar  that  an  abstract  position  of  the  remains,  a  bill  by  the 
of  Judge  Hogeboom's  opinion  was  pub-  majority  to  enjoin  the  others  from  in- 
lished,  about  the  time  of  the  decision,  terfering  with  the  removal  of  the  re- 
in the  New  York  Tribune,  and  that  the  mains  to  another  place,  was  dismissed, 
abstract  held  that  the  widow,  m  widow.  When  a  body  has  been  properly 
had  the  right  to  control  the  burial  of  buried  in  a  vault,  with  the  consent  of 
her  decea«9d  husband.  The  opinion  all  concerned,  quere  whether  even  the 
was  stated  to  be  very  elaborate.  It  is  next  of  kin  can  remove  it  against  the 
ffreatly  to  be  reg^tted  that  it  has  never  will  of  the  vault  owner,  though  the  lat- 
been  reported.  As,  however,  the  case  ter  be  a  stranger :  Lowry  e.  Plitt,  16 
at  Special  Term  went  upon  the  ground  Am.  Law  R^.,  N.S.,  155 ;  18  Upper 
that  after  burial  "  a  proper  respect  for  Can.  Law  Jour.,  N.S.,  112. 
the  dead,  a  regard  for  the  tender  sensi-  Replevin  will  not  lie  for  a  coffin  and 
bilities  of  the  living,  and  the  due  pres-  its  contents,  when  those  contents  are  a 
ervation  of  the  public  health,  require  corpse.  When  a  coffin,  with  the  con- 
that  a  corpse  should  not  be  disinterred  or  sent  of  all  persons  having  a  pecuniary 
transported  from  place  to  place,  except  interest  in  it,  has  l>een  deposited  in  the 
under  extreme  circumstances  of  exi-  earth  for  the  purposes  of  interment, 
gency;"  and  from  the  statement  of  the  with  a  corpse  inclosed  within  it,  it  is 
facts  of  the  case  the  question  as  to  no  longer  an  article  of  merchandise, 
whether  the  widow  or  next  of  kin  had  I'here  is  no  property  in  a  corpse ;  the 
the  right  to  control  the  place  of  burial,  relatives  have,  in  regard  to  it,  the 
would  not  seem  to  have  arisen.  right  of  interment ;  and  this  right  hav- 

In  the  case  of  Lester  et  al.,  as  next  ing  been  once  exercised  by  the  father 

of  kin,  affaiust  Margaret  Lester,  widow,  of  a  married  woman,  though  against 

Samuel  Lester  died  in  October,  1868,  the  husband's  consent,  or  by  the  hus- 

leaving  a  widow  and  no  child.     He  band  though  against  the  consent  of  the 

was  buried  in  a  country  church  grave-  father,  no  right  to  the  corpse  remains 

yard.     In  1870  his  widow  had  bought  except  to  protect  it  from  msult :  Gu- 

a  lot  in  a  cemetery  and  proposed  to  re-  thrie  «.  Weaver,  1  Missouri  Appeal  R., 

move  the  remains  of  her  deceased  hus-  186. 

band  to  such  lot.  An  action  was  brought  Cemeteries  or  graveyards  will  not  be 

by  the  brothers  and  sisters,  as  next  of  subjected  to  sale  to  satisfy  liens  on 

kin  of  deceased,  to  restrain  the  widow  them  for  improvements   of   adjacent 

from  removing  the  bodv,  and  a  tempo-  streets— especially  when  the  disturb- 

lary  injunction  gran  tea  with  an  order  ance  of   cemeteries  or  graveyards  is 

to   show    cause    why   the    injunction  made  penal  by  statute :  Louisville  «. 

should  not  be  continued  until  t])e  ter-  Nevin,  10  Bush  (Ky.)j  549,  19  Am.  R., 

mination  of  the  action.     On  the  return  78,  79  note. 

of  the  order  Mr.  Justice  Bockes,  of  the  An  incorporated  company  was  au- 

New  York  Supreme  Court,  after  hear-  thorized  to  make  by-laws,  etc.,  to  sell 

ing  Messrs.  Williams  &  Noble  and  A.  lots  in  fee  simple  or  otherwise  for  se- 

D.  Wait  for  the  pl^ntiffs,  and  Messrs.  pulture  alone,  under  such  rules  as  the 

Hughes  &  Northrop  for  the  defendant,  managers  might  ordain  for  the  burial 

dissolved  the  injunction,  holding  orally  of  the  dead,   etc.    The  by-laws  pro- 

that  the  widow,  as  widow,  had  the  vided  that  there  should  be  no  burial 

right  to  control  the  place  of  burial  of  without  a  written  permit  from  the  sec- 
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retary,  and  that  all  transfen  of  lots  voto"  etc.    This  did  not  extend  the 
most  be  registered  in  the  office  of  the  right  of  membership  :  Ck>m.  «.  Union, 
association.     Boileaa  bought  a  lot,  and  etc.,  78  Penn.  St.  R.,  806. 
his  deed  was  registered  ;  he  conveyed  The  first  duty  of  an  executor  or  ad- 
it to  Jones,  a  colored  woman ;  this  deed  ministrator  is  to  bury  the  deceased  in 
was  not  registered.     She  applied  for  a  a  manner  suitable  to  the  estate,  and  the 
permit  to  ourj  her  husband ;  the  sec-  law  will  imply  a  promise  on  his  part 
retary  declined   because  the   lot  was  to  pay  a  person  who,  upon  the  neglect 
registered  as  Botleau's.     Boilean  asked  of  the  executor,   has  performed  this 
for  a  permit  to  her  to  bury  her  husband  duty :  Browne  on  Probate,  citing  Ed- 
in  the  lot ;  the  managers  then  directed  warids  «.  Edwards,  2  Cromp.  &  MeeS.^ 
the  secretary  to  refuse  an  approval  of  612,  Reeves  «.  Ward,  2  Scott,  895. 
the  transfer  to  Jones.    The  secretary  As  to  what  is  suitable  to  the  estate, 
refused  to  issue  a  permit  for  the  burial,  see  Browne  on  Probate,  207. 
Held  :  An  administrator  or  exeeutor  is  lia- 

1.  That  Boilean  had  the  right  to  bury  ble  personally,  and  not  ki  bis  repre- 
the  husband  ;  that  the  refusal  to  issue  sentative  capacity,  fof  his  oontriacta  for 
the  permit  was  arbitrary  and  unreason-  the  expenses  of  the  f  unertd  of  the  tes- 
able,  and  mandamus  lay  to  compel  the  tator  or  intestate,  and  so  of  any  oen- 
company  to  issue  the  permit  tract  made  by  him  ;  a  sueteeding  tep- 

2.  When  Boilean  purchased,  there  resentative  is  not  liable,  As  such,  npon 
being  no  restriction  on  his  right  of  such  contracts :  12  Eng.  E.,  666  note ; 
burial,  the  company  could  not  after-  Campbell  e.  Bell,  16  Grant's  (U.C.) 
wards  abridge  his  rights:  Mount  Mo-  Chy.,  115 ;  Hardee  e.  Cheatham,  59 
riah,  etc.,  «.  Commonwealth,  81  Penn.  Miss.,  41 ;  Cocker  #.  Cocker,  2  Mo. 
St.  R,  285,  affirming  2  Weekly  Notes  App.,  451. 

of  Cases.  244,  cited  12  Eng.  R.,  665.  But  see  Gilman  «.  Qilman,  63  N.  T., 

By  their  charter,  a  burial  society  con-  41 ;  Caitiot  e.  Barney,  68  N.  T.,  281 ; 

sisted  of  Such  persons  as  might  **  be  Ross  e.  Harden,  42  N.  Y.  Superior  Ct. 

admitted  members  thereof  and  comply  R.,  427 ;  Noyes  e.  Blakeman,  6  N.  ¥., 

with  the  articles,"  etc.     Each  member  667 ;  Stanton  e.  King,  8  Hun,  6 ;  New 

should  be  entitled  to  one  lot,  to  hold  e.  Nicholl,  12  Hun,  481,  reversed  on 

for  a  burial  place,  "to  his  heirs  or  this  point  but  affirmed  on  another  by 

assigns  forever."    Held :  Court  of  Appeals,  March  19, 1878 :  Bar- 

1.  That  ownership  of  a  lot  was  not  ing  «.  Putnam,  1  Holmes,  261;  De  Va- 
equivalent  to  membership  in  the  so-  lengln's  Adm'rs  «.  Duffy,  14  Peters, 
ciety.  288  ;  McFarlin  f .  Stinson,  56  Geo.,  896 ; 

2.  Descent,  devise  or  assignment  of  Kyle  «.  Kyle,  67  N.  Y.,  400. 

a  lot  did  not  necessarily  carry  with  it  As  to  a  trust  to  build,  maintain,  and 

the  right  to  membership.  keep  in  repair  tombs,  etc.,  see  Neo  t. 

8.  By  resolution  of  the  sodoty,  "any  Neo,  18  Eng.  R,  207 ;  Fellows  «.  Mi- 

member,  duly  authorized  by  a  family  ner,  119  Mass.,  541. 
or  owner  of  a  lot,  shall  be  entitled  to 


[1  Probate  Division,  868.] 
June  18,  1876. 

368]         *Th]S  Caiterina  ChiazJare.  (S.  162.) 

Damage — LU  aUhi  penderu^^Court  of  Admiralty  of  Ireland — Slay  of  Proeeedingf'^ 

Diamiea<U  of  Action, 

A  collision  occurred  on  the  high  seas  between  two  vessels,  the  H.  W.  and  the 
C.  C.  and  to  recover  for  the  damage  sustained  therein  the  owner  of  the  H.  W.  insti- 
tuted a  cause  of  damage  in  rem  in  the  Hiffh  Court  of  Admiralty  of  Ireland  against 
the  C.  C,  and  caused  her  to  be  arrested  in  Ireland.  The  owners  of  the  C.  C.  obtained 
the  release  of  the  vessel  on  bail,  and  instituted  a  cross  suit  against  the  H.  W.  Sub- 
sequeutly  the  C.  C.  came  to  England,  and  was  there  arrested  in  an  Admiralty  action 
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iff  rem  at  the  snit  of  the  owner  of  the  H.  W.,  who  claiined  in  such  action  to  reooyer 
'  damages  in  respect  of  the  same  collision.    Whilst  the  proceedings  in  Ireland  were 
still  pending,  the  owners  of  the  C.  C.  applied  that  the  action  in  Uiis  court  should  be 
dismissed  with  costs : 

The  court  ordered  the  Tes^ei  to  be  released,  and  all  proceedings  in  the  action  to 
be  stayed. 

On  the  19th  of  December  last  the  Italian  bark  Catterina 
Chiazzare  came  into  collision  with  the  brigantine  Harriett 
Williams,  near  Roches  Point,  in  Ireland,  and  for  the  recov- 
ery of  damage  sustained  in  the  collision,  the  owner  of  the 
Harriett  Williams,  on  the  20th  of  December,  instituted,  in 
the  High'Court  of  Admiralty  of  Ireland,  an  action  of  dam- 
age in  rem  against  the  Catterina  Chiazzare  in  the  sum  of 
£900. 

The  Catterina  Chiazzare  was  arrested  In  this  action  by 
warrant,  under  the  seal  of  the  High  Court  of  Ireland,  on  the 
21st  of  December,  at  Cork,  but,  an  appearance  in  the  suit 
having  been  entered  for  the  owner  of  the  Catterina  Chiazzare, 
and  a  bail  bond  given  on  his  behalf,  was,  on  the  31st  of 
December,  released  from  arrest.  A  cross  action  of  damage 
in  rem  had,  on  the  23d  of  December,  been  instituted  in  the 
High  Court  of  Admiralty  of  Ireland  on  behalf  of  the  owner 
of  the  Catterina  Chiazzare  against  the  Harriett  Williams. 
Subsequently,  on  the  26th  of  January,  1876,  the  owner  of 
the  Harriett  Williams  instituted  an  Admiralty  action  in 
rem^  in  the  High  Court  of  Justice  in  England,  against  the 
Catterina  Chiazzare,  in  the  sum  of  £1,000,  and  claimed  to 
recover  therein  damages  occasioned  by«a  collision  with  the 
Catterina  Chiazzare  on  the  19th  of  December,  1876,  be^ng 
the  same  collision  in  respect  of  which  he  had  taken  pro- 
ceedings in  rem  in  the  High  Court  of  Admiralty  of  Ireland 
as  stated  above. 

*After  being  released  from  the  arrest  of  the  High  [369 
Court  of  Admiralty  of  Ireland,  the  Catterina  Chiazzare  sailed 
to  Liverpool,  and  was,  on  the  27th  of  January,  arrested  at 
that  port  by  the  marshal  of  the  High  Court  of  Admiralty  of 
England.  Thereupon,  on  the  28th  of  February,  an  appear- 
ance under  protest  was  entered  in  the  action  by  the  owner 
of  the  Catterina  Chiazzare,  and  his  solicitor  filed  in  the  Ijon- 
don  registry  of  the  Admiralty  Division  a  notice  of  motion, 
to  the  effect  that  the  judge  in  court  would  be  moved  to  disr 
miss  the  action  and  to  condemn  the  plaintiff  in  costs. 

In  support  of  the  motion  an  aflSdavit  was  filed,  in  which 
the  solicitor  in  Ireland,  for  the  owner  of  the  Catterina  Chiaz- 
zare, after  a  statement  of  the  occurrence  of  the  collision,  the 
institution  of  a  cause  and  cross  cause  of  damage  in  rem  in 
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the  High  Court  of  Admiralty  of  Ireland  for  the  recovery  of 
the  damage  arising  therefrom,  and  the  subsequent  release  of 
the  Catterina  Chiazzare  from  the  arrest  of  that  court  on  bail, 
further  deposed,  inter  aliay  as  follows : — 

''The  aforesaid  actions  and  cross  action  are  still  outstand- 
ing and  pending  in  the  said  High  Court  of  Admiralty  of 
Ireland,  and  the  owner  of  the  Catterina  Chiazzare  is  de- 
sirous that  the  procedings  therein  should  be  taken  to  judg- 
ment and  conclusion  in  the  said  High  Court  of  Admiralty  of 
Ireland. 

"The  High  Court  of  Admiralty  of  Ireland  is  a  court  of 
competent  jurisdiction  to  hear  and  determine  the  said  action 
and  cross  action.  The  owner  of  the  Catterii^  Chiazzare  is 
advised  that  in  actions  in  rem  brought  between  the  same 
parties  and  for  the  same  cause  of  action  in  two  different 
courts,  having  co-ordinate  jurisdiction,  the  court  which  has 
possession  of  the  case  when  the  second  action  is  commenced, 
and  has  powers  adequate  to  the  administration  of  justice 
therein,  is  entitled  to  retain  jurisdiction  in  the  action  first 
commenced. 

"The  High  Court  of  Admiralty  of  Ireland  has  co-ordinate 
jarisdiction  with  the  Admiralty  jDivision  of  the  High  Court 
of  Justice." 

On  behalf  of  the  owner  of  the  Harriett  Williams  an  affi- 
davit was  brought  in,  which  alleged  that  the  solicitor  in 
Ireland  for  the  owner  of  the  Catterina  Chiazzare  had  applied 
to  the  judge  of  the  High  Court  of  Admiralty  of  Ireland  to 
dismiss  the  principal  cause  of  damage  commenced  in  that 
court  against  the  Catterina  Chiazzare,  but  that  the  applica- 
tion had  been  refused ;  that  the  officials  in  the  registry  of 
the  High  Court  of  Admiralty  of  Ireland  had  declined  to  file 
a  declaration  of  the  non-prosecution  of  the  said  principal 
cause,  and  the  consent  or  the  owner  of  the  Harriett  Wil- 
liams to  the  dismissal  of  the  bail  given  therein ;  that  the 
370]  owner  of  the  *Harriett  Williams  was  desirous  that 
the  action  commenced  in  the  Admiralty  Division  of  the 
High  Court  of  Justice  in  England  should  be  tried  out ;  that 
all  possible  means  had  been  taken  on  his  part  for  abandon- 
ing and  putting  an  end  to  the  action  commenced  by  him  in 
the  Irish  Admiralty  Court,  and  that  he  was  still  willing  that 
the  same  should  be  dismissed,  and  would  pay  the  defen- 
dant's costs  incurred  therein. 

H.  E.  Webster^  on  behalf  of  the  defendant  under  protest, 
moved  in  accordance  with  the  notice  of  motion :    [He  refer- 
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red  to  TTie  LanarJcsAire  {')  ]  The  Mali  Ivo{*);  Walsh  v. 
Bishop  of  Lincoln  (•).  ] 

£!.  C,  OlarJcsoUy  on  behalf  of  the  plaintiff,  snbmitted  that 
although  the  court  would  stay  proceedings  in  a  case  before 
it  where  it  was  proved  that  a  plaintiff  had  elected  to  take 
proceedings  in  respect  of  the  same  cause  of  action  in  another 
court  of  competent  jurisdiction,  the  same  consequences  ought 
not  to  follow  where  the  court  was  asked  to  stay  proceedings 
which  the  plaintiff  had  elected  should  be  the  only  proceed- 
ings, and,  so  far  as  he  had  power  to  do  so,  had  abandoned 
all  proceedings  elsewhere.  [He  also  referred  to  The  Ve- 
locity Q-,  The  StorJc {') ;  The  Orient  O.^i 

M.  H.  Webster,  in  reply.  ^^^  ^^  ^^ 

April  4.  Sib  Robert  Phillimoke  :  In  this  case  an  ac- 
tion has  been  entered  on  behalf  of  the  owner  of  a  vessel 
called  the  Harriett  Williams.  The  facts  of  the  case  neces- 
sary for  the  court  to  state  appear  to  be  these :  The  Catterina 
Chiazzare  is  an  Italian  bark,  and  the  owner  resides  at  Genoa. 
The  owner  of  thebrigantine  Harriett  Williams  resides  in  the 
city  of  Cork  in  Ireland.  On  the  19th  of  December  of  last 
year  the  two  vessels  came  into  collision  near  Roches  Point, 
close  to  the  harbor  of  Cork,  in  Ireland,  and  the  owner  of  the 
Harriett  Williams  instituted  a  suit  in  the  High  Court  of 
Admiralty  of  Ireland  against  the  Catterina  Chiazzare  in  the 
sum  of  £900. 

A  warrant  under  the  seal  of  the  Court  of  Admiralty  of 
Ireland  *was  issued,  and  the  Catterina  Chiazzare  was  [371 
arrested  at  Cork.  An  appearance  was  duly  entered  for  her ; 
and  on  the  24th  of  December  a  bail  bond  was  entered  into 
on*  behalf  of  her  owners  ;  and  on  the  31st  of  December  the 
vessel  was  released  by  the  High  Court  of  Admiralty  of  Ire- 
land, and  proceeded  to  her  linal  port  of  discharge — Liver- 
pool. A  cross  action  had  been  entered  on  the  23d  of  De- 
cember in  the  High  Court  of  Admiralty  of  Ireland  on  behalf 
of  the  Catterina  Chiazzare  against  the  Harriett  Williams  for 
the  damages  occasioned  bv  the  collision  ;  and  subsequently 
— some  time,  I  think,  in  the  month  of  February — the  owner 
of  the  Harriett  Williams,  the  plaintiff  in  the  principal  cause 
in  the  High  Court  of  Admiralty  of  Ireland,  gave  notice  to 
the  owner  of  the  Catterina  Chiazzare  that  no  further  pro- 
ceedings would  be  taken  in  this  suit  brought  by  them  against 

(»)  2  Spinks,  189.  (<)  Law  Rep.,  8  P.  C,  44. 

(•)  Law  Rep.,  2  A.  A  E.,  856.  <*)  Not  reported. 

(*)  Law  Rep.,  4  A.  (fe  £.,  242.  (*)  Law  Rep.,  8  P.  C,  696. 
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the  vessel,  aod  that  the  plaintiff  would  be  at  the  costs  which 
at  that  time  had  been  incurred.  Previously  to  this  notice 
having  been  given,  the  Court  in  Ireland  had  already  stated 
that  It  was  not  competent  to  the  owner  of  the  Harriett 
Williams  to  abandon  the  action  until  he  had  first  caused 
the  Catterina  Chiazzare  to  be  released  in  an  action  he  had 
commenced  against  her  in  this  court.  Now  the  suit  in  this 
court  was  instituted  on  the  26th  of  January,  and  on  the 
28th  of  February  an  appearance  under  protest  was  entered 
on  behalf  of  the  owner  of  the  Catterina  Chiazzare.  Now, 
the  objection  on  protest  is  to  the  effect  that  there  is  a  lis 
alibi  pendens  between  these  two  vessels  in  the  Hi^h  Court 
of  Admiralty  of  Ireland,  that  an  application  having  been 
made  to  the  judge  in  the  Hi^h  Court  of  Ireland  to  dismiss 
the  suit  on  behalf  of  the  original  suitor,  the  owner  of  the 
Harriett  Williams,  that  court  refused  to  do  so.  Therefore 
the  state  of  things  is  this,  that  there  was  a  suit  instituted  in 
the  High  Court  of  Admiralty  of  Ireland  by  the  same  plain- 
tiff who  now  institutes  a  suit  in  this  court,  there  being  also 
a  cross  suit  in  Ireland ;  and  the  judge  having  refused  to  dis- 
miss the  plaintiff  on  his  application  from  the  suit,  it  is  con- 
tended that  it  is  competent  to  me  to  meet  the  matter  by 
dismissing  the  proceeaiugs  instituted  in  this  court.  I  am 
of  opinion  that  I  ought  not  to  allow  this  suit  to  be  proceeded 
with  at  present. 

I  think  that  it  has  been  clearly  made  out  that  there  is  a 
cause  before  the  High  Court  of  Admiralty  of  Ireland  be- 
372]  tween  the  same  *parties  for  the  same  object,  and  aris- 
ing out  of  the  same  cause  of  action  as  the  action  before  me, 
and  that  no  doubt,  apart  from  technical  considerations,  it 
would  be  a  most  inconvenient  course  of  proceeding  to  allow 
the  same  case  to  be  heard  at  the  same  time  in  two  different 
courts.  What  I  have  to  consider  is,  what  other  courts  have 
decided  as  to  what  constitutes  a  lis  alibi  pendens.  On  this 
point  I  may  refer  to  my  decision  in  another  court  in  WaZsh 
V.  Bishop  of  Lincoln  (*).  I  think  that  the  plaintiff  here 
has  lost  his  way.  I  think  that  he  should  have  applied  to 
the  High  Court  of  Admiralty  of  Ireland  to  dismiss  the  suit 
^s  he  did,  and  if  that  was  refused,  I  think  he  ought  to  have 
appealed  from  that  refusal.  At  all  events,  in  the  present 
state  of  things,  I  shall  order  the  Catterina  Chiazzare  to  be 
released,  and  the  proceedings  in  this  court  to  be  stayed. 
The  question  of  costs  will  be  reserved. 

0)  Law  Rep.,  4  A.  (fe  K.,  242. 
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June  13.  E.  C.  Oldkson,  for  the  owner  of  the  Catterina 
Chiazzare,  moved  the  judge  in  court  to  dismiss  tlie  action 
without  any  order  as  to  costs. 

R.  E.  Webster^  for  the  owner  of  the  Harriett  Williams. 

His  Lordship  ordered  the  action  to  be  dismised  with  costs. 

Solicitors  for  plaintiff :  Pritchard  &  Sons. 

Solicitor  for  defendant,  under  protest :  Thomas  Cooper. 


[I  Probate  Diyision,  898.] 
July  26,  1876. 

*Thb  Delta.  (6886.)  [393 

The  Erminia  Foscolo.  (6971.)  . 

Damoffe — LU  alibi  pendetu — Foreign  Judgmentg  by  DefauU^-De/auU  /<ft   Want  of 

Appearance — DefavJU  in  Pleading. 

The  ownera  of  the  ship  D.  institated  proceedings  in  a  foreign  court  undnst  the 
owner  of  the  ship  E.  in  respect  of  a  collision  between  the  two  ships.  The  owner 
of  the  £.  instituted  a  cause  of  damaee  in  this  country  in  respect  of  the  same  collision 
against  the  ship  D.  The  owner  of  the  E  neglected  to  enter  an  appearance  in  the 
foreign  court,  but  instituted  a  cross  cause  in  the  foreign  court  against  the  owners 
of  the  D.  In  both  suits  in  the  foreign  court  the  owners  of  the  D.  .obtained  judgment 
by  reason  of  the  defaults  of  the  owner  of  the  E.  The  owners  of  tbd  D.,  having 
appeared  in  the  cause  instituted  in  this  country,  pleaded  the  foreign  judgments  in 
bar.  The  court  in  this  country,  havine  decided  on  the  merits  in  favor  of  Uie  owner 
of  the  E.,  refused  to  give  effect  to  the  defence  of  res  Jttdieaia. 

These  were  causes  of  damage.  The  principal' cause,  No. 
6,886,  was  instituted  on  behalf  of  the  owners  of  the  Italian 
bark  Erminia  Foscolo  and  the  owners  of  her  cargo  against 
the  French  steamship  Delta,  the  other,  a  cross  cause.  No. 
6,971,  was  instituted  on  behalf  of  the  owners  of  the  Delta 
against  the  owner  of  the  Erminia  Foscolo. 

The  petition  in  the  principal  cause  alleged  in  substance 
that  on  the  11th  of  August,  1871,  the  Erminia  Foscolo  was 
proceeding  through  the  Straits  of  Gibraltar  when  the  Delta 
approached  and  came  into  collision  with  her,  doing  her  con- 
siderable damage,  so  that  the  Erminia  Foscolo  was  in  con- 
sequence afterwards  compelled  to  take  the  assistance*of  the 
Delta,  and  to  be  towed  by  her  to  Gibraltar.  That  the 
collision  had  been  occasioned  by  the  negligent  and  improper 
navigation  of  the  Delta. 

The  answer  in  the  principal  suit  as  amended  at  the  hear- 
ing on  *the  30th  of  July,  1874,  commenced  with  [394 
stating  the  circumstances  in  wliich,  according  to  the  case 
set  up  on  behalf  of  the  Delta,  the  collision  had  occurred, 
and  after  attributing  blame  to  the  Delta  for  improperly 
18  Eno.  Rep.  65 
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deviating  from  her  course  before  the  collision,  and  denying 
the  truth  of  all  averments  in  the  petition  inconsistent  with 
the  circumstances  stated  in  the  answer  alleged  in  substance 
as  follows : — 

6.  said  collision,  and  the  damages  and  losses  consequent 
thereupon,  were  caused  by  the  negligent  navigation  of  the 
Erminia  Foscolo  and  those  on  board  her.  !No  blame  is 
attributable  to  the  Delta  or  those  on  board  her  in  respect  of 
the  said  collision. 

7.  The  Erminia  Foscolo,  at  the  time  of  the  said  collision, 
was  an  Italian  ship,  and  her  owner  was  then,  and  always 
since  has  been,  and  now  is,  resident  in  Italy  and  an  Italian 
subject. 

8.  In  or  about  the  month  of  September,  1871,  the  owner 
and  master  of  the  Erminia  Foscolo  commenced  a  suit  against 
the  coiopany  of  the  Messageries  Maritimes,  the  owners  of 
the  said  steamship  Delta,  and  against  the  said  steamship, 
in  the  Court  of  the  Tribunal  of  Commerce  at  Marseilles,  in 
the  Republic  of  France,  and  prayed  the  said  tribunal  to 
declare  the  said  owners  of  the  Delta  responsible  for  the  con- 
sequences of  the  collision  between  the  Erminia  Foscolo  and 
the  Delta  on  the  night  of  the  11th  of  August,  as  hereinfore 
mentioned,  and  to  condemn  .the  said  defendants,  the  owners 
of  the  Delta,  to  pay  to  the  said  plaintiffs  in  the  said  suit  the 
amount  of  their  damages  and  costs. 

9.  In  or  about  the  said  month  of  September,  1871,  the 
master  of  the  Delta  and  the  said  company,  the  owners  of 
the  said  steamship,  instituted  proceedings  against  the  master 
and  owner  of  the  Erminia  Foscolo  and  the  said  bark  in  the 
said  Tribunal  of  Commerce  at  Marseilles,  and  prayed  the 
said  tribunal  to  condemn  the  defendants  in  the  said  suit 
jointly  and  severally,  the  one  as  master  and  the  other  as 
owner  of  the  Erminia  Foscolo,  to  be  civilly  liable  to  pay  to 
the  said  company  the  amount  of  the  damage  and  losses 
occasioned  to  the  Delta  in  the  said  collision  between  the 
Delta  and  the  Erminia  Foscolo,  which  had  taken  place  in 
the  Straits  of  Gibraltar,  as  hereinbefore  mentioned,  by  the 
improper  navigation  of  the  captain  of  the  Erminia  Foscolo, 
together  with  costs. 

10.  At  the  time  of  the  institution  of  the  said  respective 
suits  and  proceedings,  and  until  and  at  the  time  of  the  judg- 
ments given  in  the  same  as  hereinafter  mentioned,  the  said 
Tribunal  of  Commerce  was  a  court  of  competent  jurisdiction 
to  entertain  the  said  suits  and  proceedings,  and  to  adjudi- 
cate thereupon,  and  had  jurisdiction  over  the  said  parties 
to  the  said  suits  and  proceedings  in  and  about  the  premises. 
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11.  The  master  and  owners  of  the  Delta  duly  appeared 
as  defendants  in  the  suit  broaght  against  them  by  the  said 
master  and  owner  of  the  Erminia  Foscolo  in  the  said  Tri- 
bunal of  Commerce  as  aforesaid,  and  the  said  master  and 
owner  of  the  Erminia  Foscolo  appeared  and  defended  the 
suit  brought  by  the  said  master  and  owners  of  the  D.elta. 
Subsequently  to  such  appearances  proceedings  were  duly 
had  and  taken  in  the  said  suits  before  the  said  tribunal  in 
accordance  with  the  laws  of  France. 

*13.  After  seyeral  adjournments,  granted  at  the  re-  [395 
quest  of  the  master  and  owner  of  the  Erminia  Foscolo,  the 
cause  which  they  had  brought  against  the  said  company  of 
the  Messa^eries  Maritimes,  the  owners  of  the  Delta,  was 
definitely  hxed  for  hearing  by  the  said  tribunal  upon  the 
22d  day  of  December,  1871.  Upon  the  said  22d  day  of  Decem- 
ber, the  said  Tribunal  of  Commerce  delivered  judgment  by 
default  against  the  plaintiffs  in  the  said  suit,  and  rejected 
their  claim  against  the  said  company,  and  dismissed  the  said 
company  from  the  suit  brought  against  them  as  aforesaid.. 

13.  Tne  cause  brought  by  the  owners  of  the  Delta  against 
the  master  and  owner  of  the  Erminia  Foscolo  was  also  ap- 
pointed by  the  said  Tribunal  of  Commerce  to  be  heard  upon 
the  said  22d  day  of  December;  and  upon  the  said  day  the 
plaintiffs  in  the  said  cause  having  proved  their  case  to  the 
satisfaction  of  the  court,  and  the  defendants  in  the  said  cause 
not  appearing  to  contradict  their  evidence,  the  said  Tribunal 
of  Commerce  delivered  its  judgment  in  the  said  cause,  and 
condemned  the  master  and  owner  of  the  Erminia  Foscolo  to 
pay  to  the  said  company  the  amount  of  the  loss  and  dam- 
age sustained  by  the  Delta  by  reason  of  the  said  collision, 
wnich  was  by  the  said  judgment  determined  to  have  been 
occasioned  by  the  improper  navigation  of  the  master  of  the 
Erminia  Foscolo. 

14.  Notice  of  the  said  decrees  of  the  said  tribunal  was 
duly  given  to  the  said  owner  and  master  of  the  said  Erminia 
Foscolo  in  accordance  with  the  requirements  and  provisions 
of  the  law  of  France,  and  all  things  on  the  plaintiffs'  part 
have  been  done  to  make,  and  the  said  judgments  have  now 
by  the  law  of  France  become  and  are  valid,  and  conclusive, 
and  final  judgments,  and  binding  upon  the  plaintiffs,  and 
are  still  in  full  force  and  effect. 

15.  The  defendants  submit  to  this  honorable  court  that  by 
reason  of  the  aforesaid  judgments  the  plaintiffs  ought  not  to 
be  allowed  to  further  prosecute  this  suit  against  the  Delta. 

The  prayer  of  the  answer  was  that  the  judge  would  pro- 
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nounce  against  the  damage  proceeded  for,  and  dismissed  the 
defendants  and  their  bail  from  the  suit  with  costs. 

On  behalf  of  the  plaintiffs  a  reply  was  filed ;  such  reply 
denied  the  truth  of  the  several  allegations  contained  in  the 
6th,  8th,  9th,  10th,  11th,  12th,  13th,  and  14th  articles  of  the 
answer,  and  those  averments  in  the  1st,  2d,  3d  and  4th  arti- 
cles of  the  same  as  were  inconsistent  with  the  allegations  in 
the  petition,  and  then  (as  ultimately  amended)  alleged  in 
terms  as  follows : — 

3a.  The  solicitor  to  the  plaintiffs  says  that  if  any  such  suit 
as  stated  in  the  8th  article  of  the  answer  was  brought  in  the 
names  of  the  master  and  owner  of  the  Erminia  Foscolo,  the 
bringing  of  such  suit  was  never  authorized  or  ratified  by  the 
plaintiffs,  the  owners  of  the  cargo  of  the  Erminia  Foscolo. 

4.  He  says  that  if  any  suit  was  commenced  bv  the  owner 
and  master  of  the  Erminia  Foscolo  as  in  the  said  8th  article 
alleged,  it  was  commenced  against  the  owners  of  the  Delta 
only,  and  not  against  the  Delta,  and  that  it  was  subse- 
quently and  before  the  22d  of  December,  1871,  and  before 
the  18th  of  November,  the  day  of  the  institution  of  this 
suit,  and  before  the  20th  day  of  the  same  month,  the  day 
396]  *of  the  appearance  of  the  defendants  therein,  aban- 
doned by  the  master  and  owner  of  the  Erminia  Foscolo,  and 
the  judgment  in  the  12th  article  of  the  said  answer  stated 
was  and  is  a  judgment  of  nonsuit  only,  and  not  a  judgment 
on  the  merits. 

6.  If  any  such  judgment,  as  in  the  said  13th  article  alleged, 
was  delivered  by  the  said  Tribunal  of  Commerce,  it  was  de- 
livered in  default  of  appearance  of  the  said  master  and 
owner  of  the  Erminia  Foscolo,  and  without  any  evidence 
previously  given  before  the  said  tribunal,  and  was  not,  and 
IS  not,  a  judgment  on  the  merits. 

6.  The  said  owner  and  master  of  the  Erminia  Foscolo,  and 
the  said  owners  of  the  cargo  respectively,  were  not,  nor  was 
nor  were  either  or  any  of  them,  at  the  time  of  the  happen- 
ing of  the  said  collision,  or  at  any  time  afterwards,  subjects 
or  a  subject  of  France  or  resident  or  present  therein. 

7.  The  said  owner  and  master  of  the  Erminia  Foscolo,  and 
the  said  owners  of  the  cargo  respectively,  had  not  any  notice 
of  the  said  alleged  decrees  within  the  time  allowed  by  the 
law  of  Fi-ance  for  an  appeal  therefrom  respectively  ('). 

(')  Previoas  to  the  filing  of  this  re-  7  to  14  were  inconsistent  with,  and  did 

ply  the  solicitors  for  the  plaintiffs  gave  not  support,  the  submission  contained 

notice  that  the  court  would  be  moved  in    the    15th    article.      This    motion, 

to  reject  the  admission  of  articles  7  to  however,  by  consent  stood  over  until 

15  inclusive,  of  the  answer  in  the  prin*  the  hearing, 
cipal  suit,  on  the  grouud  that  articles 
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The  solicitors  for  the  owners  of  the  Delta  delivered  the 
following  amended  rejoinder : — 

1.  As  to  article  Sa  of  the  amended  reply  of  the  plaintiffs, 
the  owners  of  the  cargo  of  the  Erminia  Foscolo  aathorized 
and  ratified  the  said  suit. 

la.  By  the  laws  of  France,  apart  from  any  express  au- 
thority or  ratification,  the  plaintiffs,  the  owners  of  the  cargo 
of  the  Ertoinia  Foscolo  are,  under  the  circumstances,  bound 
and  estopped  by  the  said  judgment;  and  the  defendants 
submit  tnat  the  law  of  France  is  the  law  applicable  to  this 
case. 

16.  As  to  the  4th  article  of  the  reply,  the  solicitors  for  the 
defendants  deny  that  at  any  time  before  the  said  22d  of  De- 
cember, 1871,  the  said  owner  and  master  of  the  Erminia 
Foscolo  abandoned  the  said  proceedings  and  suits  instituted 
by  them  in  the  said  Tribunal  of  Commerce  at  Marseilles ; 
and  they  say  that  the  said  judgment  was  final  and  conclu- 
sive, and  not  a  judgment  of  nonsuit  as  therein  alleged. 

2.  They  deny  the  allegations  contained  in  the  6tn  and  7th 
articles  of  the  said  reply. 

3.  They  submit  that  the  alle^tions  contained  in  the  6th 
article  of  the  reply  are  immaterial  under  the  circumstances 
set  forth  in  the  8th  article  of  the  answer. 

4.  By  the  law  of  the  kingdom  of  Italy,  and  by  treaties 
between  France  and  Italy,  heretofore  and  now  existinfg  and 
in  force,  and  particularly  by  the  treaty  between  the  said 
countries  of  the  24th  day  of  March,  1760,  it  is  provided  that 
the  Supreme  Courts  of  Italy  should  be  guided  by  letters  of 
request  of  the  Supreme  ^Courts  of  France  in  giving    [397 

«  executory  force  and  effect  within  the  said  kingdom  of  Italy 
to  the  sentences  and  judgments  of  the  courts  of  France  ac- 
cording to  law. 

6.  On  the  12th  day  of  February,  1872,  the  defendants  in  this 
suit  duly  obtained  from  the  Court  of  Appeal  at  Aix,  in  the 
republic  of  France,  beinff  a  Supreme  Court  of  France  within 
the  meaning  of  the  said  laws  and  treaties,  a  letter  of  request 
addressed  to  the  Court  of  Appeal  at  Genoa,  in  the  said  king- 
dom of  Italy,  requiring  executory  force  and  execution  within 
the  said  kingdom  to  be  given  to  the  sentences  and  judgments 
of  the  said  IMbunal  of  Commerce  at  Marseilles  alleged  in  the 
12th  and  13th  articles  of  the  said  answer,  and  the  said  owner 
and  master  of  the  Erminia  Foscolo  were  duly  cited  to  appear 
before  the  said  Court  of  Appeal  of  Genoa  to  answer  to  the 
prayer  and  request  that  executory  force  should  be  given  to 
the  said  judgments  as  aforesaid  ;  the  said  owner  of  the  Er- 
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minia  Foscolo  appeared  and  opposed  the  said  prayer  and 
request. 

6.  On  the  4th  of  June,  1872,  the  said  Court  of  Appeal  of 
Genoa,  being  a  Supreme  Court  of  Italy  within  the  meaning 
of  the  said  Taws  and  treaties,  after  hearing  the  pleadings 
and  exceptions  of  the  said  owner  of  the  Erminia  Foscolo,  in 
opposition  and  contrary  thereto,  rejected  every  exception 
and  petition  of  the  said  owner  of  the  Erminfa  Foscolo,  and  de- 
creed and  declared  that  executory  force  must  be  and  thereby 
was  given  to  the  said  sentences  and  judgments  delivered  by 
the  Tribunal  of  Commerce  of  Marseilles  in  the  suits  re- 
spectively brought  by  the  defendants  and  the  owner  and 
master  of  the  Erminia  Foscolo,  as  set  forth  in  the  answer 
filed  herein,  and  declared  the  said  judgment  to  be  executory 
within  the  said  kingdom  of  Italy. 

7.  The  said  judgment  of  the  said  Tribunal  of  Commerce 
of  Marseilles  set  forth  in  the  12th  and  13th  articles  of  the 
said  answer,  and  the  said  judgment  of  the  Court  of  Appeal 
at  Genoa  are,  by  reason  of  the  premises,  valid  and  binding 
and  conclusive  upon  the  plaintiffs  in  Italy  as  well  as  in 
France ;  and  by  the  law  of  Italy  as  well  as  by  the  law  of 
France  the  plaintiffs  are  precluded  from  recovering  any 
damages  from  the  defendants  in  respect  of  the  collision 
alleged  in  the  petition. 

8.  The  defendants  repeat  the  submission  contained  in  the 
15th  article  of  the  answer. 

An  amended  conclusion  was  filed  by  the  solicitor  for  the 
plaintiffs,  denying  the  truth  of  the  allegations  in  the  re- 
joinder, and  alleging  that  the  same  was  bad  in  substance. 

The  petition  and  answer  in  the  cross  cause  were  filed  under  $ 
date  01  the  1st  and  21st  of  February,  1872,  respectively.  It 
is,  however,  unnecessary  to  set  them  forth  here,  as  they  only 
contained  allegations  material  to  the  merits  of  the  collision 
and  the  liability  of  the  owner  and  master  of  the  Erminia 
Foscolo  by  reason  of  the  negligent  navigation  of  their  vessel. 

July  30,  1874.  The  principal  and  cross  causes  came  on 
to  be  neard  together  before  the  judge  assisted  by  two  of  the 
Elder  Brethren  of  the  Trinity  Corporation. 

398]  *Milward^  Q.C.,  and  E.  C.  darJcson^  appeared  for 
the  owners  of  the  Erminia  Foscolo  and  the  owners  of  the 
cargo. 

The  Admiralty  Advocate  {Dr.  Deane^  Q.C.)  and  R.  E.  Web- 
ster^ for  the  owners  of  the  Delta. 

The  evidence  for  the  plaintiffs  and  defendant  relating  to 
the  merits  of  the  case,  which  had  previously*  been  taken 
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orally  before  examiners  of  the  court,  was  bronght  in,  and  it 
was  agreed  that  the  witnesses  for  the  Delta  should  be  first 
examined  upon  the  question  of  law.  The  counsel  for  the 
owners  thereupon  put  in  the  proceedings  of  the  Tribunal  of 
Commerce  at  Marseilles  (')  and  product  and  examined  as  a 
witness  M.  Auguste  Matthieu  of  the  French  bar,  who  gave 
evidence  as  to  the  nature  and  effect  of  the  judgments  of  the 
Tribunal  of  Commerce  at  Marseilles  pleaded  in  the  answer 
in  suit  No.  6,886.  During  the  examination  of  the  witness 
a  question  arose  as  to  the  amendment  of  the  pleadings, 
and  the  court  ^ave  leave  to  the  parties  to  amend  for  tne 
purpose  of  raising  the  issue  whetner  the  judgments  of  the 
French  court  were  not  binding  and  conclusive  as  an  estop- 
pel against  the  owners  of  the  cargo  of  the  Erminia  Foscolo 
as  well  as  the  owners  of  that  ship.  « 

The  question  of  law  was  then  adjourned  for  further  hear- 
ing, but  the  Elder  Brethren  of  the  Trinity  Corporation  being 
in  attendance,  the  court  considered  it  advisable,  with  the  con- 
sent of  the  parties,  to  proceed  to  the  trial  of  the  case  upon 
the  merits.  After  hearing  the  caunsel  on  both  sides  the 
court  pronounced  {de  bene  esse)  that  the  Delta  was  alone  to 
blame  for  the  collision. 

July  10,  1876.  The  pleadings  having  been  amended,  the 
reserved  question  of  law  came  on  for  further  hearing,  and 
such  hearing  was  continued  on  the  11th  of  July. 
'  The  examination  of  M.  Matthieu  was  continued,  and  fur- 
ther evidence  with  respect  to  the  nature  and  effect  of  the 
proceedings  in  the  French  and  Italian  courts,  both  so  far  as 
the  owners  of  the  E;-minia  Foscolo  and  the  owners  of  the 
cargo  were  concerned,  was  *given  by  French  and  [399 
Italian  advocates,  who  referred  to  the  following  authorities 
as  containing  the  French  and  Italian  law  on  the  subject : 
French  Civil  Code,  Art.  14 ;  French  Code  of  Civil  Procedure, 
Arts.  186,  160,  166,  166,  167,  169,  434,  469 ;  French  Com- 
mercial Code,  Arts.  435,  436,  643;  Dalloz  Jurisprudence 
Gen6rale,  1868,  Part  II,  p.  10 ;  Treaty  of  the  24th  of  March, 
1760,  between  Prance  and  Sardinia  (•) ;  Treaty  of  the  11th  of 
September,  1860,  as  to  the  interpretation  of  paragraph  3  of 

(>)  By  certificates  which  formed  part  office  of  the  Procnrear  of  the  French  Re- 
ef sQch  proceedings,  it  appeared  that  pabliaat  Marseilles, 
copies  of  the  citatioa  of  the  master  and  (')  '*  Traitfi  entre  le  Roi  de  France, 
owner  of  the  Erminia  Foscolo  on  the  9th  Louis  Xy,et  le  Roi  de  Sardaigne,  Charles 
of  September,  1871,  at  the  suit  of  the  Emanuel,  conclu  a  Turin,  pour  re^ler  les 
owaert  of  the  Delta,  and  copies  of  the  limites  de  leurs  Etats ; "  see  Wencker  Co- 
iadgments  of  the  22dof  December,  1871,  dez  Juris  Gentium  recentissimi,  vol.  iii, 
had  been  left  for  the  master  and  owner  of  p.  218.  Leipsic,  1796,  where  the  treaty 
the  Erminia  Foscolo  respectively  at  the  is  given  in  ezteruo,  and  De  Clerq  Recueu 

des  Trait6s  de  la  France,  torn,  i,  p.  80. 
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Article  22  of  the  first  mentioned  treaty  (')  (") ;  Italian  Code 
of  Civil  Procedure,  Art.  10 ;  -Italian  Commercial  Code,  Arts. 
536,  637,  566. 

The  proceedings  in  the  court  of  Genoa  were  proved  in 
evidence,  together  with  a  certificate  from  an  officer  of  the 
Tribunal  of  Commerce  at  Marseilles  that,  up  to  the  date 
when  such  certificate  was  drawn  up,  23d  of  July,  1874,  there 
had  been  no  steps  taken  to  oppose  the  judgments  delivered 
on  the  22d  of  December,  1871,  in  favor  of  the  owners  of  the 
Delta.  The  owner  of  the  Erminia  Foscolo  and  the  manager 
of  the  London  firm  who  were  the  owners  of  the  cargo  of  the 
Erminia  Foscolo  were  examined,  and  the  latter  stated  that 
the  owners  of  the  cargo  of  the  Erminia  Foscolo  had  never 
sanctioned  or  ratified  the  proceedings  commenced  by  the 
owner  of  th#  Erminia  Foscolo  before  the  Tribunal  of  Com- 
merce at  Marseilles,  and,  in  fact,  at  the  time  had  no  notice 
at  all  that  any  such  proceeding  had  been  taken. 

From  the  evidence  of  another  witness  produced  on  behalf 
of  the  plaintiffs  it  appeared  that  the  judgments  of  the  Tri- 
bunal of  Commerce  at  Marseilles  in  favor  of  the  owners  of 
the  Delta  had  not  been  satisfied. 

Milward^  Q.C.,  and  E.  C,  darJcson^  argued  for  the  owner 
of  the  Erminia  Foscolo  and  the  owners  of  her  cargo :  The 
judgments  of  the  French  Tribunal  of  Commerce  at  Mar- 
400]  seilles  and  the  subsequent  *proceedings  in  Italy  can 
work  no  estoppel  in  this  case,  for  there  has  been  no  judg-* 
ment  either  in  the  French  or  Italian  court  disposing  of  the 
merits  of  the  case  ;  the  decision  of  a  foreign  court  by  default 
cannot  in  such  circumstances  as  exist  in  the  present  case  be 
treated  as  final  and  conclusive.  At  the  time  of  the  institu- 
tion of  the  suit  against  the  Delta  in  this  country  the  judg- 
ments in  the  French  court  had  not  been  delivered,  and 
therefore  the  defendants,  in  order  to  succeed  on  the  plea  of 
res  judicata^  must  contend  that  an  estoppel  could  come  into 
existence  during  the  progress  of  the  proceedings  here ;  such 
a  proposition  is  untenable.  In  fact  tne  owners  of  the  Delta 
ought  to  have  taken  a  similar  course  to  that  pursued  in  the 
case  of  The  Mali  Ivo  (*),  and  have  pleaded  the  pendency  of 
the  suits  abroad.  The  court  then  in  its  discretion  might 
have  put  the  plaintiffs  to  their  election  which  set  of  proceed- 
ings tney  would  proceed  with,  the  proceedings  in  this  court 

(1)  "  Declaration  6chaiig6e  &  Turin  le  (')  Copies  of  these  treaties,  authenti- 

11  Septembre,  1860,  entre  la  France  et  la  cated  under  the  provisions  of  14  ifc  15  Vict. 

Sardaigne  pour  l'ex6cution  r6ciproque  des  c.  99,  s.  7,  were  put  in  as  evidence, 

decrets  et   jngements  des  cours  superi-  (*)  Law  Rep.,  2  A.  <&  £.,  856. 
eurs ; "  see  De  Clerq  Recueil  des  Trait6s 
de  la  France,  vol.  viii,  p.  118. 
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or  the  proceedings  abroad.  As  this  coursfe  has  not  been 
taken,  it  is  clear  that  the  court  can  examine  into  the  judg- 
ments delivered  at  Marseilles:  Don  v.  Lipp7nan{^\  and 
ought  not  to  disregard  the  fact  that  such  judgments  have 
up  to  this  time  remained  unexecuted.  It  cannot  be  said 
here  that  the  same  matter  or  cause  of  action  has  already 
been  finally  adpdicated  on  between  the  parties  hj  a  court 
of  competent  jurisdiction,  that  is,  that  the  same  identical 
matter  has  come  in  question  already  in  a  court  of  competent 
jurisdiction,  and  has  been  there  controverted  and  finally  de- 
cided :  Langmead  v.  Maple  O. 

The  Admiralty  Advocate  (Dr.  Deane^  Q.C.)  and  JR.  JS. 
Webster y  for  the  owners  of  the  Delta :  It  does  not  concern 
the  court  to  inquire  whether  the  foreign  judgments  relied 
on  by  the  defendants,  the  owners  of  the  Delta,  were  by  de- 
fault or  on  the  merits.  The  only  question  is,  has  there  been 
a  res  judicata  f  that  is,  has  there  been  on  the  matter  in 
question  in  the  principal  suit  here  a  decision  of  a  competent 
court,  to  whose  jurisdiction  the  same  persons  as  are  before 
the  court  here  were  subject?  This  question  must  be  an- 
swered in  the  affirmative.  The  master  and  owner  of  the 
Erminia  Foscolo,  by  instituting  in  Prance  the  suit  they  after- 
wards abandoned,  selected  the  French  court  as  a  tribunal 
having  jurisdiction  *over  them ;  they  are  clearlv  [401 
therefore  bound  by  the  proceedings  there.  On  this  point 
the  case  of  Schibsbyy,Westenhol2{*)  is  an  authority.  In* 
the  judgment  in  that  case  the  following  passage  occurs: 
*•  Again,  we  think  it  clear,  upon  principle,  that  ii  a  person 
selected,  as  plaintiff,  the  tribunal  of  a  foreign  country  as 
the  one  in  which  he  would  sue,  he  could  not  afterwards  say 
that  the  judgment  of  that  tribunal  was  not  binding  upon 
him"  {*).  No  doubt,  the  judgment  of  a  foreign  court  can- 
not in  some  cases  be  enforced  against  a  non-resident  for- 
eigner, because  there  is  no  duty  imposed  on  such  foreigner 
to  obey  the  judgment.  But  tne  case  is  dilHferent  where,  as 
here,  persons  have  agreed  to  be  bound  by  the  decision  of  a 
foreign  court,  or  have  voluntarily  appealed  to  it  for  the 
protection  of  their  interests.  [They  referred  to  Gopin  v. 
Ada7rhS(m(^\  Tarleton  v.  Tarleton{^\  and  Vallee  v.  Du- 
Tnergue  {!).']  The  owners  of  the  Delta,  though  they  might 
have  applied  to  have  the  proceedings  here  dismissed  on  the 
ground  of  there  being  a  lis  alibi  pendens,  were  not  bound 
to  do  so.     The  French  judgments  were  pleaded  as  soon  as 

(»)  6  a.  A  F.,  1.  (»)  Law  Rep.,  9  Ex.,  846 ;  1  Ex.  D.,  17. 

(•)4M.  "    " 


(«)  18  C.  B.  (N.S.).  265,  270.  (•)  4  M.  <&  S;,  20. 

«)  Law  Rep.,  6  Q.  B.,  166.  (')  4  Ex.,  290;  18  L.  J.  (Ex.),  898. 

*)  Law  Rep.,  6  Q.  B.,  at  p.  161. 

18  Eng.  Rep.  66 


{ 
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possible  after  they  were  delivered,  and  if,  as  we  contend, 
they  are  final  and  conclusive  and  a  peremptory  bar  to  the 
suits  here :  (Digest,  p.  44,  title  1,  2 ;  Story's  Conflict  of  Law, 
sec.  698;  Wesilake's  Private  Intematioaal  Law,  p.  376; 
Marten's  Precis  du  Droit  des  Gens,  edited  by  Vere^,  t.  1, 
1.  3,  sec.  94 ;  General  Steam  Namgation  Co,  v.  Ouilu)u {) ) ; 
the  court  will  not  reject  the  plea  of  res  Judicata  merely  on 
the  ground  that  it  was  pleaded  too  late.  With  regard  to 
the  effect  of  the  judgments  in  the  French  court,  it  must  not 
be  forgotten  that  altnough  the  judgment  in  the  suit  brought 
by  the  owners  of  the  Delta  at  Marseilles  was  a  judgment 
rendered  for  want  of  appearance,  yet  to  some  extent  at  least 
the  court  would  seem  to  have  take  into  consideration  the 
merits  of  the  case. 
Milward,  Q.C.,  replied.  ^^  ^^  ^^ 

July  25, 1875.  Sib  Robert  Phillimore  :  These  are  cross 
causes  of  collision  brought  originally  in  the  High  Court  of 
402]  *Admiralty :  the  first  by  the  owner  of  the  bark 
Ermmia  Foscolo  and  the  owners  of  her  cargo  against  the 
steamship  Delta ;  the  second  by  the  owners  of  the  Delta 
against  the  Erminia  Foscolo.  In  the  suit  against  the  Delta 
the  pleadings,  besides  narrating  in  ordinary  form  the  inci- 
dents of  the  collision,  raise  a  further  issue  or  further  issues 
in  the  following  manner.  Articles  7  to  15  inclusive  of  the 
answer  as  amended  are  as  follows:  [His  Lordship  here 
read  the  last  nine  paragraphs  of  the  amended  answer  in  the 
principal  cause.]  To  this  articles  3  to  7  inclusive  of  the  re- 
ply are  as  follows :  [His  Lordship  here  read  the  last  five 
articles  of  the  amended  reply  in  the  same  cause.]  And  the 
rejoinder  is  as  follows :  [His  Lordship  here  read  the  rejoin- 
der above  set  out.  ]  The-  pleadings  in  the  suit  against  the 
Erminia  Foscolo  merely  raise  the  issue  as  to  the  blame- 
worthiness of  the  two  vessels.  When  the  cases  came  on  for 
hearing,  by  arrangement,  this  last  question  was  determined 
first ;  and  on  the  merits  I  have  found  the  Delta  alone  to 
blame  for  the  collision. 

The  point,  however,  remains,  on  which  evidence  of  for- 
eign jurists  and  others  has  been  since  taken,  and  which  was 
finally  argued  on  the  10th  of  this  month,  whether  the  ques- 
tions in  dispute  between  the  parties  had  not  previously  oeen 
determined  by  another  competent  court,  so  that  the  matter 
was  in  the  category  of  one  of  res  judicata. 

The  collision  occurred  on  the  11th  of  August,  1871,  off 
Gibraltar.     On  the  9th  of  September,  1871,  the  captain  and 

(»)  2  M.  A  W.,  877. 
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owners  of  the  Delta  instituted  a  suit  in  the  Court  of  Com- 
merce at  Marseilles  against  the  captain  and  owner  of  the 
Erminia  Foscolo.  On  the  12th  of  September  a  suit  was  in- 
stituted in  the  same  court  by  the*  owner  of  the  Erminia  Fos- 
colo against  the  owners  of  the  Delta.  Some  adjournments 
of  the  two  suits  were  had ;  and  on  the  22d  of  December  the 
tribunal,  in  the  suit  brought  against  the  captain  and  owner 
of  the  Erminia  Foscolo,  pronounced  judgment  against  the 
defendants  for  default  of  appearance,  condemning  them  in 
the  plaintiffs  damages  and  costs.  On  the  same  day  the 
tribunal,  in  the  suit  brought  against  the  owners  of  the  Delta, 
pronounced  judgment  against  the  plaintiff  for  default  of 
prosecution,  condemning  him  in  costs. 

By  a  treaty  of  1760  between  France  and  the  kingdom  of 
*Sardinia,  the  supreme  commercial  courts  of  either  [403 
country  were  to  execute  the  decrees  of  each  other. 

A  petition  was  presented  by  the  owners  of  the  Delta  to 
the  Court  of  A|)peal  at  Aix  praying  that  court  to  put  in 
force  the  provisions  of  this  treaty  by  sending  letters  of  re- 
quest— rfequisitoires  lettres  rogatoires — to  the  Court  of  Ap- 
peal at  Genoa,  and  such  letters  were  accordingly  decreed  by 
the  Court  at  Aix  on  the  12th  of  February,  1872. 

On  the  24th  of  February  a  citation  out  of  the  Court  at 
Gtenoa  was  served  on  the  owner  of  the  Erminia  Foscolo ;  a 
further  citation  seems  to  have  been  served  on  the  12th  of 
March ;  and  on  the  4th  of  June,  the  Court  at  Genoa  having 
heard  argument  on  both  sides,  decreed  that  executive  force 
must  be  given  to  the  judgments  of  the  Court  of  Commerce,  ^ 
and  condemned  the  owner  of  the  Erminia  Foscolo  in  costs. ' 
Some  attempt  seems  to  have  been  then  made  to  execute 
these  judgments,  but  ultimately  they  remained  unexecuted. 
In  the  meantime  the  suits  in  the  High  Court  of  Admiralty 
had  already  been  instituted.  That  against  the  Delta  was 
instituted  on  the  18th  of  November,  1871,  and  an  appear- 
ance was  entered  for  the  owners  of  the  Delta  on  the  20th, 
that  app)earance  bein^  not  under  protest,  but  absolute.  The 
suit  against  the  Erminia  Foscolo  was  instituted  on  the  18th 
of  January,  1872,  and  an  appearance  was  entered  on  the 
same  day.  The  judgments  in  the  Court  of  Commerce  were 
not  given  until  the  22d  of  December,  1871 ;  so  that  at  the 
time  of  the  institution  of  the  suit  here  against  the  Delta, 
and  of  the  appearance  of  the  owners  of  the  Delta,  the  suit 
in  the  Court  of  Commerce  had  not  passed  into  a  res  judi- 
cata^ but  was  only  a  Us  alibi  pendens. 

Even  after  the  judgment  in  the  Court  of  Commerce  the 
owners  of  the  Delta  instituted  their  suit  here  against  the 
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Erminia  Foscolo,  and  filed  pleadings  in  that  suit  in  which 
no  mention  is  made  of  the  judgment  of  the  Court  of  Com- 
merce. 

On  the  questions  of  foreign  law  both  French  and  Italian 
advocates  were  examined.  Their  evidence  left  it  at  least 
doubtful  whether  the  judgments  of  the  Court  of  Commerce, 
given  as  they  were  in  default  of  appearance  or  prosecution, 
and  never  having  been  executed,  would  now  have  in  France 
or  Italy  the  force  of  res  judicata. 

404]  *But  I  think  it  unnecessary  to  go  into  their  evi- 
dence in  detail,  as  I  am  of  opinion  this  defence  must  fail, 
for  two  reasons :  the  first  is  that  at  the  time  when  the  suit 
against  the  Delta  was  begun  there  was  confessedly  no  res 
judicata:  there  was  only  a  Us  alibi  pendens ;  and  if  the 
owners  oi  the  Delta  had  wished  to  escape  from  having  two 
suits  against  them  for  the  same  matter  brought  to  a  hearing, 
they  should  have  put  the  owners  of  the  Erminia  Foscolo  to 
their  election,  compelling  them  to  abandon  one  or  the  other 
of  the  suits,  according  to  the  rule  laid  down  by  me  in  The 
Mali  Ivo  (*),  and  quite  recently  applied  in  the  Caiterina 
Chiazzare  ("). 

As  regards  the  suit  against  the  Erminia  Foscolo,  that  was 
brought  by  the  owners  of  the  Delta  while  the  foreign  lis  was 
pending;  they  cannot  be  heard,  therefore,  to  object  that 
that  lis  is  a  bar  to  a  decision  on  the  merits  in  this  suit. 

The  second  reason  is  that  the  foreign  judgments  not  hav- 
ing been  given  on  the  merits  of  the  case,  but  on  matters  of 
form  only,  cannot  be  set  up  as  a  bar  to  a  decision  on  the 
'  merits.  It  is,  however,  upon  the  former  ground  that  this 
judgment  is  principally  founded.  I  have  already  pro- 
nounced the  Delta  to  be  alone  to  blame  for  the  collision.  I 
must  now  pronounce  that  the  further  defence  raised  on  be- 
lialf  of  the  owners  of  the  Delta  is  not  sustained,  and  that 
they  must  be  condemned  in  the  damages  occasioned  by  the 
collision,  and  in  the  costs  of  the  suit ;  and  I  must  dismiss 
the  suit  against  the  Erminia  Foscolo  with  costs  ('). 

Solicitor  for  owners  of  the  Erminia  Foscolo  and  owners  of 
her  cargo :  Cooper, 

Solicitors  for  owners  of  the  Delta :  GellaUy^  Son  &  Warton. 

(1)  Law  Bep.,  2  A.  <&  £.,  866.  (*)  Ante,  p,  868. 

(»)  See  Mei^  v.  HaUi,  1  C.  P.  D.,  868. 
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[I  Probate  Diyision,  406.] 
Aiig.  2,  1876. 

*W.,  falsely  called  R.,  v.  R  [405 

Suit  for  NuUity — Impotence — Ddaif — Innneerilt^  of  Complaint, 

In  Aug^t,  1876,  a  wife,  then  aged  47,  instituted  a  suit  for  a  declaration  of  the 
nullity  of  a  marriage  contracted  in  May,  1849.  There  was  evidence  that  the  peti- 
tioner was  virffo  intacia,  and  that  the  respondent  was  incurably  impotent.  The' 
petition  was  dismissed,  the  court  being  of  opinion  that  there  was  no  satisfactory 
explanation  of  the  delay  in  taking  proceedings,  and  that  the  proceedings  had  been 
taken  partly  in  consequence  of  the  disagreements  and  quarrels  between  the  petitioner 
and  the  respondent,  and  not  with  the  single  object  of  obtaining  redress  for  the  injury 
done  to  petitiouer  by  the  respondent's  incapacity. 

This  was  a  wife's  petition  for  a  decree  of  nullity  by  rea- 
son of  the  husband's  impotence.  The  husband  had  entered 
an  appearance,  but  had  nled  no  answer.  The  facts  are  fully 
stated  in  the  judgment.  The  cause  was  heard  on  the  7tn 
and  13th  of  July,  1876. 

Bayford^  for  the  petitioner :  If  the  court  is  satisfied  that 
the  marriage  has  never  been  consummated,  and  that  the 
non-consummation  is  owing  to  the  incurable  incapacity  of 
the  husband,  and  that  tlie  petitioner  is  sincere  in  her  desire 
to  obtain  relief,  she  is  entitled  to  a  decree,  whatever  may  be 
the  age  of  the  parties  at  the  time  of  taking  proceedings. 
Mere  delay  is  no  bar  to  the  suit. 

[The  following  authorities  were  cited :  Ayliflfe's  Parergon, 
p.  227 ;  Bishop  on  Marriage  and  Divorce,  bk.  iii,  c.  6  ;  jB.  v. 
B.  0;  A.  V.  B.  O;  Q.  v.  T.  O;  H,  v.  G.  O;  M.  v.  B.  0; 
Jf.  V.  C.  0 ;  Pollard  v.  Wyhourn  O ;  L.  v.  H,  ("). 

Cur.  adv,  vulL 

Aug.  2.  Sir  Robert  Phillimore:  This  is  a  suit  for 
nullity  of  marriage  by  reason  of  the  incurable  mal-confor- 
mation  and  consequent  *impotence  of  the  husband  [406 
at  the  time  when  tUe  marriage  was  contracted. 

The  petition  in  this  case  was  filed  on  the  12th  of  August, 
1875.  The  marriage  was  celebrated  on  the  13th  of  May, 
1849.  The  suit  was  instituted,  therefore,  after  a  lapse  of 
more  than  twenty-six  years.  The  parties  were  in  the  mid- 
dle class  of  life,  the  husband  being  a  journeyman  hairdresser, 

(')  1  Adm.  &  Eccl.,  248.  (»)  8  Sw.  <&  Tr.,  660;   88  L.  J.  (P.  M. 

(«)  Law  Rep.,  1  P.  <fe  M.,  659.  &  A.),  203. 

(»)  8  Sw.  (fc  Tr.,  812;  88  L.  J.  (P.  M.  (•)  Law  Rep.,  2  P.  A  M.,  414;  on  ap- 

A  A.),  87.  peal,  Law  Rep.,  2  H.  L.,  Sc.,  800. 

(*)  1    Sw.   <fe    Tr.,  605;    on  appeal,  9  (')  1  Hagg.  Eccl,  726. 

II.  L.  C,  186;   81  L.  J.  (P.M.  «fc  A.),  (•)  4  Sw.  <fe  Tr.,  116;  reported  as  X  v. 

103.  r.,  84  L.  J.  (P.  M.  <&  A.),  81. 


446  PROBATE  DIVISION.  '  [VoL  L 


1876  W.  V.  R. 


and  the  wife  had  some  little  jfroperty  of  her  own,  producing 
an  income  of  about  £26  a  year.  She  is  rather  more  than 
forty-seven  years  old.  The  husband  has  appeared  in  the 
suit,  but  not  answered.  The  examination  of  the  husband's 
person  by  physicians  appointed  by  the  court  proves  his  in- 
capacity to  be  incurable,  and  the  wife  is  reported  by  them  to 
be  Virgo  intdcta.  The  other  principal  facts  are  these :  The 
husband  made  an  attempt  to  consummate  the  marriage  on 
the  first  night  of  their  cohabitation.  It  was  unsuccessful. 
This  was  not  repeated  till  after  a  long  interval,  and  only  on 
two  occasions.  They  cohabited  tog^ether  at  Stourbridge  for  a 
year  and  nine  months.  The  wife  has  been  examined — the 
only  witness  except  the  medical  men.  She  says  that  she 
spoke  to  him  about  his  physical  condition ;  he  said  he  was 
*' sensitive,  delicate,  not  like  other  men."  After  a  year  and 
nine  months  they  separated,  the  wife  says,  "because  he  ill- 
treated  me,  and  because  we  did  not  live  comfortable."  The 
wife  went  to  her  uncle  and  aunt,  who  kept  a  clothes  shop,  I 
think,  near  Stourbridge.  There  the  wife  resided  no  less 
a  time  than  nine  years ;  and  she  says,  and  it  is  remarkable, 
that  she  never  mentioned  to  her  uncle  and  aunt  any  other 
reason  for  leaving  her  husband  than  that  he  had  thrown 
a  candlestick  at  ner.  During  all  this  long  period  she  had 
never  mentioned  to  her  aunt — a  married  woman — that  her 
husband  had  never  consummated  the  marriage.  In  conse- 
quence of  a  letter  from  her  husband,  promising  to  be  a  good 
husband  to  her  if  she  would  return,  she  did  return  to  him 
after  a  lapse  of  nine  years,  and  stayed  with  him  five  years 
and  six  months.  One  other  attempt  only  at  consummation 
was  made.  They  quarrelled,  she  says ;  he  ill-treated  her, 
had  a  violent  temper,  pushed  her  down ;  she  determined  to 
leave  him  on  account,  she  said,  "of  his  ill-treatement,  and 
the  other  reason  as  well."  In  1865  she  packed  up  her 
clothes  and  things  in  a  bundle ;  he  took  it  from  her ;  she 
407]  went  *nevertheles8  to  her  uncle  and  aunt,  and  never 
returned  to  her  husbaqd.  She  told  her  aunt  that  she  had 
left  her  husband  because  he  had  taken  her  things.  It  ap- 
pears to  have  been  at  Christmas,  1865,  that  she  went  back 
to  her  uncle's  house.  He  died  in  August,  1866.  Her  aunt 
died  in  1869.  Before  her  death  in  that  year  the  petitioner 
mentioned  for  the  first  time  to  her  aunt  the  non-consumma- 
tion of  her  marriage  in  the  presence,  it  should  seem,  of  Mr. 
Humphrey,  a  solicitor.  Her  aunt  said  ''she  would  see  her 
righted  if  she  lived."  And  something  seems  to  have  been 
said  about  legal  proceedings.  None  were  taken,  however, 
and  the  petitioner  went  to  live  in  Hogley  Road,  and  there 
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remained  till  1875.  She  says  that  in  March  of  that  year  she 
hearil  accidentally  from  a  friend  of  a  case  similar  to  her 
own  in  which  legal  proceedings  had  been  taken,  and  then 
'Uhe  light  flashed  npon  her  mind"  that  she  might  be  free, 
and  in  August  she  filed  her  petition. 

She  was  not  a  satisfactory  witness,  deposing  with  hesita- 
tion and  uncertainty  to  the  facts  which  I  have  stated ;  but 
I  have  no  doubt  from  the  answers  which  she  made  to  me 
that  but  for  the  quarrel  with  her  husbend,  the  disagreement 
of  their  tempers,  and  the  uncomfortable  life  which  they  led 
in  consequence,  she  would  not  have  brought  this  suit. 

I  do  not  believe  that  if  she  had  had  any  serious  sense  of 
an  injury  done  to  her  by  the  incapacity  ol  her  husband  she 
would  for  so  many  years  have  altogether  abstained  from 
mentioning  the  subject  to  her  married  aunt,  who  appears  to 
have  been  in  the  relation  of  a  mother  to  her,  and  to  whom  it 
is  remarkable  that  she  gave  another  and  different  reason  for 
leaving  her  husband's  house. 

Now  the  law  which  governs  these  cases  is  peculiar.  The 
marriage  is  not  void,  but  voidable  by  a  judicial  sentence. 
The  contract  of  marriage  differs  generally,  and  in  some  re- 
spects materially  from  other  contracts.  It  cannot  be  dis- 
solved at  the  pleasure  of  the  parties,  nor  can  it  be  annulled 
at  any  period  of  the  married  life  even  when  one  of  the  par- 
ties by  a  physical  incapacity  has  been  unable  to  x>^rform 
some  of  the  duties  incident  to  it.  For  instance,  could  it  be 
maintained  that  either  husband  or  wife  could  at  the  age  of 
eighty  set  aside  their  marriage  on  the  ground  that  one  of  the 
two  parties  had,  sixty  years  ago,  been  visited  with  *an  [408 
affliction  of  mal-conf ormation  t  The  law  would  surely  hold 
that  the  complaint  was,  according  to  Lord  Sto well's  expres- 
sion, '' insincere,"  that  the  party  complaining  had  made  his 
or  her  election  to  abide  by  the  contract,  and  would  apply 
the  canonist's  maxim  ""^  Habeat  tanquam  soror  vel  tanquam 
frcUer.^^  The  law  would  be  very  inhuman  if  it  allowed  the 
husband  after  a  long  cohabitation,  without  any  satisfactory 
explanation  of  the  delay,  to  throw  his  wife  in  her  middle  or 
ola  age,  with  ignominy,  shame,  and  poverty,  upon  the 
world  because  she  had  been  originally,  however  innocently, 
by  physical  causes  incapacitated  from  performing  some  of 
the  duties  of  the  married  state.  The  law,  therefore,  has 
always  required  sincerity  in  the  complainer,  that  is,  a  real 
sense  of  the  grievance  complained  of  unmixed  with  any 
other  subsidiary  motive,  and,  as  a  necessary  proof  of  such 
sincerity,  has  also  required  all  reasonable  promptitude  to  be 
exhibited  by  the  complainer  in  seeking  legal  redress.    Per- 
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haps  there  is  no  state  of  things  to  which  the  maxim,  Vigi- 
lantib'ws  non  dormientibus  siiboeniuTvt  leges,  is  more  directly 
applicable.  This  exposition  of  the  law  will  be  found  in 
many  reported  cases.  In  none  perhaps  is  it  more  clearly 
laid  down  than  by  the  Privy  Council  in  ^  case  in  which  that 
most  experienced  ecclesiastical  judge,  Dr.  Lushington,  de- 
livered the  sentence.  In  B.  v.  B,  (*),  Dr.  Lushington  said : 
"Their  Lordships  are  of  opinion  that  cases  might  occur 
where  long  acquiescence  with  knowledge,  or  the  means  of 
procuring  Knowledge,  would  operate  as  a  bar  to  the  prose- 
cution of  such  a  suit,  and  more  especially  if  the  circum- 
stances showed  that  the  suit  was  brought,  not  on  account  of 
the  evils  resulting  from  such  imperfection,  but  for  other  and 
diflEerent  reasons.  The  authorities  with  regard  to  lapse  of 
time,  and  the  effects  thereof,  are  few,  and  these  suits,  till 
of  recent  years,  have  been  so  rare  that  it  was  highly  im- 

Krobable  that  much  could  be  found  on  this  head.  As  might 
e  expected,  these  authorities  do  not  specify  any  particular 
lapse  of  time  since  the  marriage  as  forming  a  bar  to  the  in- 
stitution of  a  suit  of  nullity,  and  for  very  obvious  reasons. 
In  almost  everjr  case  falling  within  this  category  the  cir- 
cumstances differ ;  in  some  cases  the  delay  may  be  satis- 
factorily accounted  for,  though  apparently  of  long  duration, 
409]  in  *others,  though  the  lapse  of  time  may  have  been 
of  briefer  duration  no  reasonable  cause  for  not  commencing 
the  suit  earlier  may  appear.  The  result  of  all  the  cases 
about  to  be  cited  will  show  that  great  delay  in  the  institu- 
tioji  of  a  suit  of  this  description  by  the  husband  has  alwavs 
been  considered  an  objection  to  be  accounted  for.  In  the 
case  of  Otcesi  v.  Ouesi  (*)  Lord  Stowell  thus  expressed  his 
opinion:  'The  length  of  time  which  has  elapsed  is  in  itself 
almost  a  bar,  for  I  do  not  remember  any  instance  in  which 
sach  a  suit  has  been  allowed  to  be  instituted  after  such  an 
interval.  That  a  period  of  seven  years  should  be  allowed  to 
elapse  in  a  case  where  even  a  very  short  cohabitation  would 
Jiave  sufficed  for  the  discovery,  is  not  allowed  by  any  prin- 
ciple of  law  with  which  I  am  acquainted.'  It  is  true  that 
in  that  case  Lord  Stowell  held  the  suit  to  be  barred  on  an- 
other and  a  totally  different  ground,  namely,  that  in  a  pre- 
vious suit  brought  by  the  wife  for  separation  on  account  of 
adaltecy,  the  husband  had  admitted  the  marriage, — still 
though  not  a  decision,  it  is  the  expression  of  an  opinion 
from  the  highest  authority,  and  is  justly  entitled  to  great 
weight.  Again,  in  the  case  of  Briggs  v.  Morgan  (*),  Lord 
Stowell,  though  the  case  was  not  decided  on  that  ground, 

(>)  1  Eccl.  <&  Adm.,  at  p.  261.    («)  2  Hugg.  Cons.,  823.     (»)  2  Hagg.  Cons.,  829. 
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declared  his  opinion  that  a  delay  of  even  sixteen  months 
unaccounted  for  was  a  proof  of  insincerity. 

^'From  the  x>dssage  above  cited,  it  appears  that  it  was 
clearly  the  opinion  of  that  eminent  Jadge,  that  delay  in  the 
commencement  of  a  suit  of  this  description  required  to  be 
accounted  for,  and  might,  with  other  circnmstances,  const!* 
tote  a  bar.  In  these  cases  the  cout't  abstained  from  giving 
any  opinion  as  to  the  mere  lapse  of  time,  but  held  it  to  w 
an  important  ingredient. 

"The,  inquiry,  therefore,  in  the  present  case  will  be 
whether  the  lapse  of  time  is  accompanied  with  other  facts 
which  prove,  to  use  Lord  Sto well's  expression,  the  insin- 
cerity of  the  suit,  or  in  other  words,  that  whatever  may  be 
the  defect  of  the  wife,  it  was  not  a  grievance  to  the  husband 
or  the  real  cause  why  the  suit  was  Drought." 

In  1861,  in  Cdstteden  v.  OasUedeh{')  Lord  Chancellor 
Campbell  gave  a  judgment  in  the  House  of  Lords,  in  a  case 
of  nullity,  *founaed  on  the  principle  that  lapse  of  [410 
time  coupled  with  an  indirect  motive,  was  of  itself  an  abso- 
lute bar. 

In  a  judgment  delivered  in  1873  in  Jf.,  falsely  called 
C,  V.  C.  (•),  Lord  Penzance  said,  "She (the  wife)  had,  if  her 
story  is  trustworthy,  for  two  years  at  least,  known  of  her 
husband's  impotency,  and  had  resented  it,  and  yet,  so  far 
as  appears  in  evidence,  to  no  member  of  her  family  or  friend 
did  she  then  make  any  allusion  to  the  wrong  from  which 
she  now  alleges  she  haa  all  along  suffered,  one  might  not 
indeed  have  been  aware  of  the  possibility  of  such  a  suit  as 
this,  but  it  is  hardly  credible  that  this  wrong  if  it  existed 
should  not,  at  least  to  her  female  relations,  have  found  utter- 
ance at  such  a  time,  and  have  been  included  among  the 
frievances  which  she  then  laid  to  her  husband's  charge, 
n  the  face  of  this  conduct  on  her  part,  bearing  in  mind  that 
the  oath  of  the  respondent  is  set  against  hers  throughout, 
and  that  the  otitis  of  proof  lies  upon  her,  I  cannot  judicially 
hold  that  she  has  established  the  facts  upon  which  she 
claims  relief.  But  if  she  had,  some  impediments  would  still 
remain.  Relief  in  suits  of  this  nature  is  never  p^ccorded  by 
the  court  unless  the  petitioner  be  prompt  in  seeking  it  and 
sincere  in  the  motive  for  doing  so.  I  cannot  hesitate  to  say 
that  if  the  petitioner  was,  as  she  alleges,  made  cognizant 
within  four  or  five  years  after  her  marriage  of  her  husband's 
impotency,  she  could  hot  have  delayed  these  proceedings 
for  three  years  more  without  being  open  to  the  charge  of 
want  of  sincerity  or  promptitude.     In  saying  this  I  am  not 

(1)  9  H.  L.  C,  at  p.  lei.  (•)  Law  Rep.,  2  P.  <fc  M.,  414. 

18  Eng.  Rep.  57 
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forgetful  of  the  fact  that  she  may  not  have  known  that  such 
a  suit  as  this  could  be  entertained.  But  the  requirements 
of  promptitude  could  never  be  enforced  by  this  court  if  it 
were  first  necessary  to  prove  the  existence  of  such  knowl- 
edge. The  general  circumstances  of  each  case  and  the 
facilities  of  the  parties  aggrieved  for  obtaining  legal  advice 
and  assistance  will  vary  indefinitely,  but  the  conditions  to 
which  I  have  alluded  mean  nothing  if  they  do  not  mean 
this — that  the  petitioner  is  bound  to  have  evinced  impatience 
under  a  sense  of  wrong  and  a  reasonable  activity  in  com- 
plaint and  redress.  The  court  cannot  recognize  these  fea- 
tures in  the  conduct  of  the  petitioner.  On  the  contrary,  she 
appears  to  have  lived  contentedly  enough  with  her  hus- 
4ll]  band,  until,  as  she  says,  he  ill-treated  her;  and  *if 
Mrs.  M.'s  impression  was  correct,  she  was  more  moved  to 
the  institution  of  this  suit  when  she  first  found  that  it  was 
open  to  her  by  the  prospect  of  getting  quit  of  the  burthen 
of  supporting  the  respondent  than  by  anything  else." 

In  the  case  before  me  the  wife  has  been  married  more 
than  twenty-seven  years,  and  is  in  her  forty-eighth  year,  an 
age  when  neither  the  procreation  of  children  nor  the  gratifi- 
cation of  the  passions, — two  of  the  various  ends  of  marriage 
which  usually  lead  to  the  institution  of  these  suits, — can 
reasonably  be  expected.  The  delay  is  much  longer  than 
any  I  believe  which  has  hitherto  occurred  in  these  causes, 
and  it  is  not  satisfactorily  accounted  for.  The  wife  does 
not,  in  my  opinion,  bring  the  suit  for  the  single  object  of , 
redress  on  account  of  the  impotency  of  her  husband,  but 
for  another  reason  also. 

Upon  all  these  grounds,  I  refuse  to  ^rant  the  prayer  of  the 
wife,  and  dismiss  the  husband  from  the  suit. 

Solicitor  for  petitioner :  E,  Byrne. 


[I  Probate  Division,  411.] 
May  8,  18Y6. 

pn  the  court  of  appeal.] 
The  Limerick.  (7318.)  (*). 

Bond—ConUum^LiabUity  of  M(uter—Disbur9emerU^^U  Vid,  c.  10,  «.  10. 

The  master  of  a  vessel  which,  by  his  default,  had  been  in  collision  with  another 
vessel  in  a  foreign  port,  gave  a  bond  for  payment  of  the  damages,  and  so  released 
the  vessel : 

Held,  in  an  action  for  wages  and  disbursements  brought  by  the  master,  that  as 
against  the  mortgagees  of  the  vessel  the  amount  of  the  penalty  of  the  bond  would 
not  be  retained  in  court  to  meet  any  claim  which  might  be  established  pgaiitst  the 
i^astef  under  his  bond. 

Q)  Reversing  in  part,  ante,  p.  413* 
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This  was  a  cause  of  wages  and  disbursements  carried  on 
on  behalf  of  the  master  of  the  steamship  Limerick  against 
the  ve.ssel,  and  against  C.  J.  Jutson,  an  alleged  mortgagee 
of  the  vessel,  intervening  as  defendant. 

The  plaintiff  claimed  to  recover  in  the  action,  inter  alia : 
1.  A  sum  of  £200,  being  the  amount  of  the  penalty  of  a 
bond  given  by  *him  to  release  the  vessel  from  deten-  [412 
tion  on  account  of  a  collision  between  the  Limerick  and  a 
vessel  called  the  Skitty  Belle,  which  occurred  in  a  foreign 
river,  the  collision  being  apparently  caused  by  default  of 
the  master.  2.  A  sum  of  £102  Os,  2d.  for  which,  as  he 
alleged,  he  was  liable  to  Messrs.  Dowson  &  Worth,  ship- 
broKers,  on  a  bill  for  repairs  to  the  vessel. 

Sir  R.  Phillimore,  judge  of  the  Admiralty  Division,  made 
an  order  to  the  effect  that  the  plaintiff  was  entitled  to  have 
retained  in  court  the  sum  of  £200,  to  meet  any  liability 
under  his  bond,  and  to  receive  the  £102  Os.  2d.  as  part  of  a 
larger  sum  payable  to  him  for  disbursements  on  account  of 
the  ship,  as  reported,  ante,  p.  292,  where  the  facts  are  fully 
stated. 

The  defendant  appealed. 

jE.  C.  Clarksoriy  for  the  defendant:  The  claim  for  dis- 
bursements is  a  creature  of  the  Act  of  1861  (24  Vict.  c.  10, 
8.  10),  and  the  master  must  show  that  he  comes  under  its 
provisions.  As  to  the  bond,  the  master  has,  in  fact,  admitted 
that  the  damage  was  occasioned  by  his  own  fault,  and  he 
wiU  therefore  to  liable  to  his  owners  if  they  are  compelled 
to  pay,  and  he  is  liable  to  the  ownevs  of  the  foreign  ship : 
he  cannot  be  put  in  a  better  position  because  he  gave  tne 
bond. 

Watkin  Williams^  Q.C.,  and  W.  O.  F.  Phillimore^  for 
the  plaintiff :  As  to  the  £200,  the  owner  may  be  liable  and 
the  master  not  liable  in  cases  of  collision.  There  is  no  evi- 
dence that  he  would  be  liable  over  again  to  the  owners. 
They  maj/^  have  sent  him  to  a  dangerous  place,  and  have 
ordered  him  to  run  the  risk;  or  the  mate  may  have  bQ^n  in 
charge.  The  owners  would  never  have  attempted  to  recover 
from  the  master  the  damages  they  might  have  to  pay. 

James,  L.  J.:  As  to  the  allowance  of  £102  0^.  %d.  for  re- 
pairs, the  judge  of  the  Admiralty  Division  came,  in  my 
opinion,  to  a  right  conclusion,  and  that  part  of  his  order 
must  stand.  The  plaintiff  is  liable  to  Dowson  &  Worth  if 
the  debt  was  contracted  under  such  circumstances  as  would 
enable  them  to  elect  whom  they  would  sue,  the  owners  or 
the  master,  and,  in  my  opinion,  it  was  so  contracted. 

*A8  to  the  other  point,  it  appears  on  the  evidenqei     [413 
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and  from  the  statement  of  the  captain,  and  on  the  face  of 
the  bond,  that  he  was  a  wrongdoer,  and  he  cannot  on  an^ 
reasonable  principle  charge  as  a  disbursement  against  his 
principal  money  which  he  may  have  to  pay  by  reason  of  his 
own  wrongdoing ;  he  did  the  mischief,  and  if  he  has  to  pay 
the  money  under  the  bond,  he  could  not  recover  it  against 
his  principal  as  a  disbursement. 

Baggallat,  J. a.:    I  am  of  the  same  opinion. 

Lush,  J.:  I  also  am  of  the  same  opinion.  As  to  the  first 
point,  I  agree  with  my  Lords.  As  to  the  second  point,  it 
was  contended  that  giving  the  bond  was  the  best  thing  the 
master  could  do  for  the  owners,  I  agree  that  having  done 
the  wrong,  he  was  bound  to  do  his  best  at  any  sacrifice,  and 
though  in  this  sense  it  was  the  best  thing  for  the  owners,  he 
has  not  thereby  acquired  any  right  to  charge  the  owners  for 
money  paid  in  respect  of  any  liability  incurred  through  his 
own  wrongdoing.  Had  there  been  any  doubt  about  it,  he 
would  have  been  re-examined  on  the  i)oint,  but  it  is  clear 
that  the  accident  liappened  through  his  own  default,  and 
the  money  cannot  be  retained. 

Order  affirmed  as  to  the  debt;  reoersed  as 
to  the  bond. 

Solicitors  for  plaintiff :  Lowless  <fe  Co. 
Solicitors  for  defendant :  LinJclater  <fe  Co. 


[1  Probate  Division,  414.] 
July  22, 1876. 

414]  *The  Peter  deb  Grosse.    (6972.) 

Iktmage  to  Oargo^Owm  of  Prwf-^BiU  of  Lading — Wei^rhi,  GanteniB,  and  Value 

unkniwi. 

The  master  of  a  Russian  ship  received  oil  board  his  vessel  at  St  Petersbm^h  cer- 
tain goods  under  bills  of  lading  in  the  ordinary  form :  "  Shipped  in  good  oT&sr  and 
condition,  4(c.,  to  be  delivered  in  the  like  good  order  and  condition  at  the  port  of 
London."  Certain  excepted  perils  were  enumerated  in  the  bills  of  lading,  and  in  the 
margin  thereof  were  the  words,  **  Weight,  contents,  and  valne  unknown."  The  ship 
arrived  at  London,  and  the  goods  were  delivered  to  the  consignees,  bat  a  great  num- 
ber of  them  were  found  to  be  in  a  damaged  state.  At  the  hearine  of  a  cause  under 
the  6th  section  of  the  Almiralty  Court  Act,  1861,  instituted  on  behfdf  of  the  con- 
signees against  the  ship,  it  was  proved  that  the  damaged  eoods  were,  when  taken 
out  of  the  ship,  in  an  unmerchantable  state,  and  damaged  both  externally  and  in- 
ternally, and  that  the  damage  was  recent,  and  not  traceable  to  any  inherent  vice  in 
the  eoods : 

iKld,  that,  in  the  absence  of  any  satisfactory  proof  on  the  part  of  the  shipowners 
that  the  goods  were  in  bad  condition  when  shipped,  it  was  not  incumbent  on  the 

Slaintiffs,  in  order  to  establish  their  case,  to  prove  where  or  how  the  goods  became 
amaged: 

Ilwit  that  the  bill9  of  lading  afforded  evidence  that  externally,  and  so  far  as  met 
the  eye,  the  goods  had  been  shipped  ii)  |^od  order  and  condition. 
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This  was  a  cause  instituted  under  the  6th  section  of  the 
Admiralty  Court  Act,  1861,  on  behalf  of  Messrs.  Schoeten* 
sack,  Riecken  &  Co.,  of  lK)ndon,  merchants,  consignees  of 
car^o  laden  on  board  the  Russian  vessel  Peter  der  Grosse, 
against  the  said  vessel  and  against  the  St.  Petersburgh 
Steamship  Company  of  St.  Petersburgh,  the  owners  of  the 
said  vessel  intervening  as  defendants. 

The  petition  contained  the  following  allegations : — 

1.  In  the  month  of  June,  1874,  Scheumann  &  Spiegel 
shipped  on  board  the  above  named  Russian  vessel  Peter  der 
Grosse,  then  lying  in  the  harbor  of  St.  Petersburgh,  seven- 
teen bales  of  down  and  eight  bales  of  feathers  respectively', 
in  good  order  and  condition.  And  the  master  of  the  said 
vessel  accepted  and  received  the  same,  to  be  carried  on 
board  the  said  vessel  from  St.  Petersburgh  to  London,  and 
to  be  then  delivered  to  the  plaintiffs  upon  the  terms  of  five 
bills  of  lading  duly  signed  and  delivered  by  the  said  master 
to  the  said  Scheumann  &  Spiegel.  The  said  bills  of  lading 
were  and  are  all  of  the  same  tenor  and  date,  and  were  and 
are  in  the  words  and  figures  following : — 

"  Shipped  in  good  order  and  weU  conditioned  by  Scheumann  &  Spiegel  in  and 
upon  the  good  steamship,  called  the  Peter  der  Grosse,  whereof  is  master  for  this 
*present  voYsge  H.  Todtmann,  now  Ijin^  at  anchor  in  the  harbor  of  St.  [416 
Petersburg&y  and  bound  for  London. 

7  bales  Down,  gross  weight  85p.  881b. 
10    "        do.  "  51P.  151b. 

6    *'    Feathew        "  26p.  271b. 

8  "        do.  "  16P.  l^b. 

being  marked  and  numbered  as  in  the  margin,  which  are  to  be  delivered  In  the 
like  good  order,  and  well  conditioned,  at  the  aforesaid  port  of  London  (the  act  of 
God,  the  Queen's  enemies,  fire,  machinery,  boilers,  steam,  and  all  and  evtry 
other  dangers  and  accidents  of  the  seas,  rivers,  and  steam  navigation,  of  what^ 
ever  nature  and  kind  soever  excepted)  unto  Messrs.  Schoetensack,  Riecken  & 
Co.,  or  to  their  assigns,  he  or  they  paying  freight  for  the  said  goods,  at  70/<i.  S^'. 
pr.  ton,  gross  weight  in  full,  with  primacre  and  average  accustomed.  In  witness 
whereof  the  master  or  purser  of  the  said  ship  hath  signed  5  bills  of  lading  all 
of  this  tenor  and  date,  one  of  which  bills  being  accomplished,  the  others  to 
stand  void. 
"  Dated  in  St.  Petersburgh,  the  8  June,  1874. 

"H.  Todtmann. 

"Not  accountable  for  accidents  from  fire  at  sea  or  on  shore. 
Weight,  contents,  and  value  unknown.  These  goods,  if  not 
taken  out  within  24  hours  after  ship's  arrival,  the  master  to  be 
at  liberty  to  enter  and  land  the  same  at  the  consignees'  ex- 
pense and  risk." 

2.  The  said  ship  proceeded  on  her  voyage  with  the  said 
bales  of  down  and  leathers  on  board  her,  and  duly  arrived 
therewith  in  the  port  of  London. 

3.  The  plaintiffs,  who  were  and  are  the  consignees  of  the 
said  bales  of  down  and  feathers  within  the  meaning  of  s.  6 
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of  the  Admiralty  Court  Act,  1861,  did  all  things  on  their 
part  necessary  to  entitle  them,  and  became  entitled,  to  have 
the  said  bales  of  down  and  feathers  delivered  to  them  in 
like  good  order  and  well  conditioned  as  when  shipped  on 
board  the  said  ship  as  aforesaid ;  but.  the  defendants  and 
the  master  of  the  said  ship  did  not  deliver  the  said  cargo  to 
the  plaintiffs  in  such  gooa  order  and  condition,  but,  on  the 
contrary,  delivered  a  great  number  of  the  said  bales  in  a 
much  worse  order  and  condition,  and  saturated  with  and 
damaged  by  some  offensively  smelling  matter. 

A.  The  defendants  were  not  prevented  by  any  of  the  perils 
or  matters  excepted  in  the  said  bills  of  lading  from  deliver- 
ing the  said  bales  of  down  and  feathers  to  the  plaintiffs  in 
as  good  order  and  condition  as  they  were  in  when  shipped 
as  aforesaid. 

5.  The  defendants  and  the  master  of  the  said  ship  neg- 
lected to  properly  stow  the  said  cargo,  or  improperly  stowed 
it  in  juxtaposition  to  other  goods,  or  neglected  to  take  proper 
care  to  preserve  the  said  cargo  from  bem^  damaged. 

6.  By  reason  of  the  premises,  the  plaintiffs  have  lost  a 
great  part  of  the  value  of  the  said  down  and  feathers,  and 
nave  been  pUt  to  a  great  expense  about  the  same. 

On  behalf  of  the  defendants  the  following  answer  was 
filed  :— 

1.  The  solicitors  for  the  defendants  deny  the  allegations 
contained  in  all  the  articles  of  the  said  petition,  save  and 
except  the  second  article. 

416]  *2.  The  said  loss  or  damage  was  not  occasioned  by 
any  negligence,  breach  of  contract,  or  breach  of  duty  of  or 
on  the  part  of  the  defendants  or  their  servants. 

8.  The  said  alleged  damage  was  occasioned  by  a  vice  in- 
herent in  the  said  down  and  feathers. 

4.  The  said  down  and  feathers  had,  when  put  on  board,  a 
considerable  amount  of  animal  matter  therein,  and  were  im- 
properly cured. 

5.  The  said  goods  were  received  on  board  the  said  ship 
and  were  carefully  and  properly  stowed,  and  every  care  was 
taken  by  the  defendants  and  their  servants  to  preserve  the 
said  goods  from  damage,  and  the  said  damage  was  not  occa- 
sioned wholly  or  in  part  by  improper  stowage. 

6.  The  said  down  and  feathers  were  not  stowed  in  juxta- 
position to  other  goods  of  an  offensive  nature,  and  no  goods 
were  shipped  on  board  the  said  ship  which  could  possibly 
have  occasioned  any  damage  to  the  said  down  and  feathers. 

The  case  came  on  to  be  heard  on  oral  evidence  on  the  21st 
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of  July,  1875,  and  the  hearing  was  continued  on  the  22d 
of  July. 

The  result  of  the  evidence  appears  from  the  judgment. 

A.  L.  Smith  and  Charles  HaU^  for  the  defendants :  The 
plaintiffs  have  not  made  out  their  case.  They  have  not  suc- 
ceeded in  proving  that  the  damage  done  to  the  goods  in  this 
case  resulted  from  the  default  of  the  defendants:  The 
Ida{^).  It  niust  be  admitted  that,  where  a  clean  bill  of 
lading  has  been  given,  a  presnmj)tion  that  the  goods  were 
shipped  in  good  order  and  condition  is  created  against  the 
shipowners,  and  the  goods,  if  delivered  damaged,  will  be 
considered  to  have  been  damaged  during  the  voyage,  unless 
this  presumption  is  rebutted.  This  presumption,  however, 
cannot  arise  when  goods  have  been  shipped  under  a  modi- 
fied bill  of  lading,  as  was  done  in  the  present  case.  The 
eflfect  of  the  note  on  the  margin  of  the  oill  of  lading  is  to 
prevent  any  such  presumption  arising.  Thus,  in  Jessel  v. 
^ath{*),  the  marginal  note,  ''Weight  unknown,"  entirely 
nullified  the  statement  of  weight  in  the  body  of  the  bill  of 
lading.  Similarly  hete  the  words  "Contents  unknown" 
throw  the  burthen  of  proof  on  the  plaintiffs.  The  plaintiffs 
have  not  established  even  a  prima  facie  case  that  the  dam- 
age occurred  from  the  neglect  or  default  of  those  on  board 
the  ship.  The  bill  of  lading,  even  without  the  marginal 
note,  would  be  no  estoppel,  and  the  evidence  on  behsuf  of 
the  defendants  would  be  sufficientHo  rebut  any  presumption 
to  be  drawn  from  bill  of  lading  terms ;  whilst,  if  due  eflfect 
be  given  to  the  words  in  the  *margin,  the  plaintiffs  [417 
have  certainly  not  succeeded  in  discharging  the  onus  of 
proof  incumbent  on  them,  much  less  have  they  displaced  the 
case  set  up  on  the  part  of  the  defendants. 

JS.  C.  Ularkson  and  W.  G,  F.  PhilUmore^  for  the  plain- 
tiffs :  The  plaintiffs  do  not  claim  to  put  the  bill  of  lading, 
modified  as  it  is  by  the  note,  "Contents  unknown,"  higher 
than  this,  that  it  supplies  clear  evidence  that  the  external 
condition  of  the  goods  when  shipped  was  good.  Now  posi- 
tive evidence  has  been  given  that  the  same  goods  were  re- 
ceived from  the  ship  in  a  dirty — in  an  unmerchantable 
condition.  Surely  the  statement,  "Contents  unknown," 
cannot  be  taken  to  have  the  force  of  a  declaration  that  the 
goods  were  unmerchantable.  The  bad  condition  of  the  bales 
when  landed  was  apparent  to  everybody,  and,  assuming  the 
bill  of  lading  to  afford,  as  the  plaintiffs  contend  it  does,  evi- 
dence that  the  external  condition  of  the  goods  when  shipped 
was  good,  the  only  question  to  be  determined  really  is,  Did 

0)  2  Asp.  Mar.  Gas.,  551.  O  Law  Rep.,  2  Ex.,  267. 
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ibis  bad  condition  come  from  an  external  or  an  internal 
cause  1  Tbe  evidence  goes  to  prove  tbat  tbe  bales  were 
damaged  from  some  external  canse,  and  tbat  tbe  feathers 
contained  in  the  bales  were  free  from  inherent  vice.  If  this 
be  so,  it  is  immaterial  to  inqnire  whether  the  bill  of  lading 
supplies  evidence  that  the  internal  condition  of  tbe  bales 
when  pnt  on  board  was  good.  Moreover,  it  cannot  be  in- 
cumbent on  the  plaintiffs  to  go  further  and  show  conclu- 
sively how  the  damage  was  caused. 

Sib  Robert  PfliLLiMORE:    This  suit  relates  to  seven- 
teen bales  of  down  and  eight  bales  of  feathers  which  were 
J  laced  on  board  the  vessel  JPeter  der  Grosse  in  the  month  of 
une,  1874 

There  is  no  question  whatever  as  to  the  fact  that  these 
bales  were  taken  out  of  the  ship  in  a  bad  condition — ^in  what 
one  of  the  witnesses  has  called  a  not  merchantable  condition. 
The  question  which  the  court  has  to  determine  upon  the 
evidence  before  it  is,  whether  the  plaintiffs  have  succeeded 
in  maintaining  the  position  that  these  bales  were  put  on 
board  in  gooa  order,  and  that,  therefore,  the  damage  must 
have  occurred  from  some  cause  with  which  the  ]^aintiffs 
may  not  be  acquainted,  but  which  could  not  arise  irom  the 
state  of  the  cargo  itself  when  put  on  board  the  vessel. 
418]  *Now  the  bill  of  lading  says :  [His  Lordship  here 
read  the  bill  of  lading.]  ' 

The  vessel  made  a  very  long  voyage,  was  six  weeks  be- 
fore she  reached  the  j)ort  of  her  destination,  and  she  was 
detained  by  the  necessity  of  repairs  at  Bevel  for  seventeen 
days. 

The  evidence  as  to  the  state  of  the  bales  when  they  were 
taken  out  is  important,  not  only  with  respect  to  the  latter 
part  of  the  case,  but  in  respect  to  the  former  part. 

Soon  after  their  arrival  early  intelligence  was  given  by 
the  consignees  of  their  objection  to  the  state  of  the  cargo. 
I  need  not  enter  into  the  details  of  the  letters  which  passed 
as  to  the  state  of  these  goods  when  they  arrived. 

One  fact  is  very  clearly  established  by  all  the  witnesses,  and 
is  undisputed  in  the  case,  that  the  feathers  were  of  the  very 
best  class,  and  the  down  also,  that  could  be  imported.  The^ 
were  surveyed  by  two  gentlemen  experiencea  in  the  busi- 
ness, one  appointed  by  the  consignees  atad  one  by  the  ship- 
owners. Mr.  Brooks  was  the  person  'appointed  by  the 
consignees,  and  he  surveyed  the  leathers  and  down  in  com- 
pany with  another  gentleman,  whose  name  was  Blumenthal, 
and  he  gives  evidence  that  a  clerk  was  present  from  Messes. 
Bailey  &  Leetham,  who  were  the  representatives  of  the  owners 
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of  the  ship  during  the  time,  and  he  put  in  a  report.  The  essen- 
tial part  of  his  report  was,  that  the  bales  emitted  a  very  bad 
smell,  which  smell  was,  to  use  the  expression  of  the  witness, 
foreign  to  the  natural  smell  of  feathers,  and  in  his  opinion, 
also,  the  damage  to  them  must  have  come  from  the  outside. 
He  said  there  was  no  appearance  of  heat,  the  outside  of  the 
canvass  bags  in  which  these  feathers  were  placed  was  more 
or  less  dirty.  I  think  it  was  stated  that  they  were  bags  five 
^eet  high  or  thereabouts  and  three  feet  broad.  He  said  they 
were  stained  with  a  black  stain,  and  they  also  smelt  more 
or  less.  That  is  the  substance  of  the  evidence  given  by  Mr. 
Brooks.  Mr.  Blumenthal,  who,  as  I  said,  was  appointed 
on  behalf  of  the  shipowners,  says  that  he  deals  in  down  and 
feathers,  and  he  understands  that  business,  and  he  sur- 
veyed these  bales,  and  he  states  that  the  outside  was  as  if 
some  liquid  had  been  poured  over  them,  while  the  inside 
had  an  offensive  smell  more  or  less  through  it,  certainly  not  a 
natural  smell :  something  quite  strange  to  the  ^article.  [419 
And  then  another  witness  was  examined,  also  conversant 
with  what  is  called  the  feather  business,  a  gentleman  of  the 
name  of  Worrall,  who  said  he  imported  a  great  deal,  and 
that  he  bought  a  parcel  of  feathers  from  the  plaintiffs  in 
this  case  by  sample ;  he  afterwards  refused  to  take  the 
feathers  on  account  of  the  condition  in  which  they  were ; 
he  said  that  he  got  notice  that  the  goods  were  damaged ; 
that  he  went  down  to  the  quay  the  next  morning  and  found 
every  bag  stained  more  or  less  in  the  side  and  some  in  the 
middle ;  ne  put  his  hand  nearly  through,  and  he  says  the 
damage  was  from  the  outside  decidedly,  it  certainly  was  not 
caased  by  the  inherent  heating.  He  proceeded  to  say  that 
the  smell  was  a  very  bad  one,  and  certainly  one  not  natural 
to  the  feathers,  and  I  think  he  said  from  eignt  to  twelve  inches 
in  the  interior  was  quite  wet;  he  refused  to  accept  the 
feathers ;  he  said  that  the  smell  of  heat  in  feathers  would  be 
quite  different ;  he  said  in  cross-examination  that  he  put  his 
hand  in  and  that  they  were  of  an  oily  or  greasy  appearance. 
The  next  witness  of  importance  is,  I  think,  tne  lighter- 
man who  fetched  the  bales  from  the  Peter  der  Grosse,  and 
he,  when  he  received  these  goods,  palled  attention  to  their 
condition,  because,  he  said,  tney  looked  as  if  they  had  been 
in  mud,  and  when  he  eave  his  receipt  for  them  it  was  in 
these  words:  ''Receivea  the  within  in  good  condition  into 
barge  Result,  No.  1,765,  to  be  landed  at  the  custom  house. 
Bales  dirty."  There  he  delivered  them  to  Mr.  Mackenzie 
at  the  custom  house  quay,  who  was  manager  to  Mr.  Dudley 
Smith.  Mr.  Mackenzie  said  the  goods  were  landed  about 
18  Eng.  Rep.  68 
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the  27th  of  July;  that  the  outside  of  the- bales  was  dirty 
and  damp — they  looked  as  if  thejr  had  been  drawn  across 
the  deck,  the  cause  of  their  condition  was  recent — and  they 
were  not  externally  in  a  merchantable  condition ;  he  did  not 
examine  the  inside. 

It  is  clear,  therefore,  that  these  goods  were  taken  out  in  an 
unmerchantable  condition,  and  that  they  were  damaged  ex- 
ternally as  well  as  internally  ;  that  the  damage  was  recent ; 
that  the  damage  was  not  one  which  would  m  naturally  in-, 
herent  in  any  goods,  or  in  the  feathers  and  down  them- 
selves ;  and  that  the  feathers  and  down  themselves  were  of 
the  very  best  quality.  iJ'ow,  these  points  being  established, 
it  becomes  important  to  consider  wnat  evidence  is  furnished 
by  the  bill  of  lading  as  to  their  condition  when  they  were 
420]  *put  on  board;  and  I  agree  with  the  observation 
which  has  been  made  by  Mr.  Clarkson,  that,  fairly  con- 
strued, and  giving  all  due  weight  to  the  legal  efifect  of  the 
marginal  note,  the  result  must  be  that  apparently,  and  so  far 
as  met  the  eye,  they  were  placed  in  gooa  order  on  board  this 
ship.'  Well,  then,  if  that  be  so,  and  externally,  the  plain- 
tiffs have  shown  by  prima  facie  evidence  that  having  put 
these  bales  and  bags  in  good  order  on  board  the  ship,  they 
were  taken  out  in  bad  order  both  externally  and  internally, 
I  agree  with  the  observation  which  was  made  that  it  is  not 
incumbent  on  them  to  show  either  how  or  when  the  damage 
was  done.  It  is  for  the  defendants  to  displace  the  evidence, 
which  certainly  shows  that  it  did  not  occur  from  any  internal 
mischief  inherent  in  the  feathers  or  the  down,  and  was  not 
one  which  had  any  external  appearance  when  they  were  put 
on  board  the  ship. 

It  has  been  asserted  that  the  shipowners  have  proved  the 
impossibility  of  the  mischief  having  happened  on  board  the 
ship.  But  it  does  not  appear  to  me  that  the  evidence  goes 
to  that  length.  There  were  spirits  of  a  strong  smell  on  board 
this  ship.  There  were  passengers  who,  for  a  short  time, 
were  living  in  the  vicinity  of  this  cargo,  in  and  amidst  the 
cargo.  The  vessel  was  seventeen  days  at  Revel,  and  the 
cargo  was  discharged,  I  think,  according  to  the  evidence, 
all  about  the  same  time ;  and  there  was  a  leaking  cask  or 
casks  among  the  cargo ;  but,  giving  due  weight  to  these  cir- 
stances,  I  do  not  think  that  tney  furnish  adequate  reasons 
for  the  damage  which  unquestionably  happened  to  these 
goods,  or  that  by  such  suggestion  the  defendants  have  dis- 
placed the  proof  adduced  by  the  plaintiffs  by  showing  that 
when  these  §oods  were  put  on  board  the  vessel  they  were  in 
a  bad  condition  internally,  and  that  this  bad  condition  ap- 
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peared  at  the  time  in  the  external  state  of  the  packages  in 
which  tliey  were  placed. 

Upon  the  whole,  I  think  that  the  sound  conclusion  from 
the  lacts  proved  before  me  is  that  the  plaintiffs  have  estab- 
lished their  case. 

I  therefore  pronounce  for  the  petitioners,  and  I  must  order 
all  documents  and  vouchers  to  be  referred  to  the  Registrar 
to  report  the  amount  of  the  damage  done. 

Solicitors  for  plaintiffs :  Siibbard  &  Cronshey. 
Solicitors  for  defendants :  Plews  &  Irvine. 


[1  Probate  DivisioD,  429.] 
May  16, 1876. 

*In  the  Goods  of  Bangham  (').  [429 

WVl — Rtvoh$d  by  Marriage — Subseqtteni  Will — CandUunuU  Bevival  of  first — 

Jneorporatwn, 

The  deceased,  liAying  duly  executed  his  will,  married,  and  subsequently  executed 
another  will  in  fayor  of  his  wife  and  children.  In  this  last  will,  in  case  there  were 
no  child  or  children  of  the  marriage  living  at  the  death  of  his  wife,  he  revived  and 
bronght  into  force  again  his  former  will,  and  directed  that  its  provisions  and  direc- 
tions should  be  complied  with  as  though  they  formed  part  of  his  last  will.  At  the 
time  of  his  death  there  were  living  a  widow  and  one  child : 

Held,  that  the  first  will  should  be  included  in  the  probate. 

The  Rev.  Thomas  Alfred  Bangham,  of  St.  Michael,  Lich- 
field, clerk,  died  on  the  22d  of  February,  1876.  On  the  21st 
of  May,  1863,  he  executefd  a  will,  in  which  he  appointed  the 
Rev.  William  Nathaniel  Griffin  and  William  Odell  exec- 
utors. By  this  will  he  gave  several  bequests  to  charitable 
institutions,  £2,600  for  the  benefit  of  his  paternal,  and  £2,600 
for  the  benefit  of  his  maternal,  relatives,  and  the  residue  to 
William  Nathaniel  Griffin.  He  subsequently  married,  and 
on  the  13th  of  January,  1876,  he  executed  another  will,  in 
which  he  named  as  executors  the  same  persons  as  in  the  first 
will.  By  this  second  will,  with  exception  of  a  few  legacies, 
the  property  was  left  to  the  executors  in  trust  for  the  benefit 
of  his  wife  and  children.  It  contained  the  following  clause : 
*.'But  if  my  wife  at  her  death  have  no  children,  both  hers 
and  mine,  surviving  her,  and  if  also  mjr  said  wife  leave  no 
grandchildren,  both  hers  and  mine,  surviving  her,  then,  but 
not  otherwise,  I  hereby  revive  and  bring  into  force  again  my 
former  will  made  before  my  marriage,  and  dated  the  21st 
day  of  May,  1863,  and  witnessed  by  Alfred  S.  Trevor,  of 
Bridgnorth,  and  by  Dodo  Davis  Jones,  of  Bridgnorth,  and 
direct  that  all  its  provisions  and  directions  shall  be  complied 

(')  See  next  case. 
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with,  as  though  it  formed  part  of  this  my  last  will  and  tes- 
tament, except  that,  whatsoever  sum  any  person  or  persons, 
or  societies,  shall  have  received  under  the  provisions  and 
directions  of  this  will,  he  and  she  and  thev  shall  receive  that 
same  amount  less  under  my  revived  will  than  if  they  had 
not  already  received  it  under  this  my  last  will ;  but  there 
430]  shall  not  be  any  ^consideration  of  or  deduction  made 
for  interest  on  the  sum  already  received.  If  in  any  i)articn- 
lar  the  directions  of  my  revived  will,  dated  as  beioresaid, 
the  21st  day  of  May,  1863,  be  inconsistent  with  the  direc- 
tions of  this  my  last  will,  my  will  is  that  the  directions  of 
this  my  last  will  shall  overrule  those  of  my  revived  will, 
neither  shall  the  directions  of  my  said  revived  will  have  any 
force  until  the  directions  of  this  my  last  will  shall  have  been 
fully  complied  with."  The  deceased  left  a  widow,  Frances 
Helena  Mary  Bangham,  and  a  daughter  and  only  child, 
Helena  Jane  Palk  Bangham,  surviving  him. 

Searle  moved  for  probate  of  both  wills — the  first  as  incor- 
porated in  the  last:  The  words  of  reference  are  distinct, 
and  in  the  events  referred  to,  probate  of  the  former  will  must 
be  granted.  As  a  matter  of  convenience  it  is  proper  it 
should  be  included  in  the  probate  at  the  present  time.  A 
difficulty  arose  in  the  registry  on  the  ground  that,  as  a 
widow  and  child  are  living,  the  former  will  may  never 
come  into  operation.  [He  referred  to  In  the  Qoods  of 
Cooper  (').] 

Sib  J.  Hannen  (President) :  I  am  of  opinion  that  it  will 
be  convenient  that  these  two  wills  should  be  included  in  the 
probate.  The  question  is,  whether  I  shall  treat  the  first  will 
as  incorporated  in  the  last,  or  whether,  on  the  events  re- 
ferred to  in  the  last  will  occurring,  upon  which  the  opera- 
tion of  the  earlier  document  is  made  to  depend,  the  parties 
should  then  apply  to  have  it  included  in  the  probate.  It 
has  been  properly  stated  that  the  testator  merely  referred  to 
the  former  document  for  his  own  convenience, 'and  to  save 
trouble.  If  he  had  set  out  in  his  last  will  all  the  provisions 
of  the  first  one,  of  course  they  would  have  been  incorpo- 
rated in  the  probate ;  but  to  save  trouble,  instead  of  writmg 
out  all  the  clauses,  he  says,  in  certain  events,  **I  hereby 
revive  and  bring  into  force  again  my  former  will  made  before 
my  marriage."  If  the  earlier  will  be  not  incorporated,  it 
must  be  preserved  in  the  registry,  in  order  to  enable  the 
parties  to  see  what  is  to  be  done  with  the  property  in  certain 
events ;  but  it  seems  to  me  that  it  will  save  expense  and 
431]     trouble  if  the  first  will  *be  at  once  incorporated. 

O  Deane,  Eod.,  9. 
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Althoagh,  from  a  legal  point  of  view,  it  makes  little  differ- 
ence wliich  wav  the  question  is  decided,  the  balance  of  con- 
venience is  in  favor  or  the  application. 

Solicitors :  Hughes^  Hooker^  Buttanshaw  &  Murton. 

For    statatory   provisions    in    New  40  N.  Y.,  405;    Sanfoid  «.  Sanford,  4 

York  as  to  revocation  by  the  birth  of  a  Hun,    753 ;    Bloomer    «.    Bloomer,  2 

child,  marria^,  etc.,  see  2  R.  S.,  64,  Bradf.,  889. 

^>  §§  ^*  ^1  ^j  AS  amended  in  1869,  As  to  subsequent  marriage  :  Lathrop 

p.  40.  «.  Dunlop,  1  N.  Y.  Weekly  Dig.,  265, 

For  cases  under  these  sections  as  to  68  N.  Y.,  610,  affirming  4  Uun,  218 ; 

birth  of  children  subsequent  to  will :  Loomis  «.  Loomis,  61  Barb.,  257  ;  Mat- 

1  Redfield  on  V^iUs,  292 ;  1  Jarm.  on  ter  of  Carey's  Estate,  49  Verm.,  286 ; 

Wills,  107  marg.  p. ;  Cotheal «.  Cotheal,  MUler  o.  Phillips,  9  Rhode  Island,  141. 


[1  Probate  DiTiaion,  431.] 
May  28,  1876. 

James  and  Others  v.  Shrimpton  and  Others  ('). 

Wm — Bsvoeaium  hy  Marriage — Revival  by  a  dtdy  executed  Codicil — Detiruetion  of 

CodicU-^Frobate. 

The  testator  having  duly  executed  a  will,  subseonently  married.  On  the  day  of 
and  after  the  marriaflre  ceremony  he  executed  a  codicil,  by  which  he  made  a  provi- 
fiion  for  his  wife,  ana  in  all  other  respects  revived,  ratified,  and  confirmed  his  wiU. 
His  wife  predeceased  him,  and  on  his  death  the  codicil,  which  had  been  in  his  pos- 
session, could  not  be  found.  Declarations  of  the  testator  of  a  desire  to  adhere  to  hia 
will  were  proved  extending  up  to  the  latest  period  of  his  life : 

Heldf  that  the  testator  could  not  have  intended  by  the  destruction  of  the  codieil 
to  render  his  will  inoperative,  and  that  the  court  would  therefore  grant  probate  of 
the  will  and  of  the  codicil  as  contained  in  a  draft  from  which  the  original  was  pre- 
pared for  execation. 

John  James,  of  Leamington  Priors,  Warwickshire,  needle 
and  fish-hook  manufacturer,  died  on  the  26th  of  June,  1875, 
having  duly  executed  a  will  bearing  date  the  12th  day  of 
October,  IffZl.  At  that  time  the  deceased  was  a  widower, 
and  the  bequests  in  his  will  were  almost  entireiv  in  favor  of 
his  children  and  grandchildren.  On  the  3d  of  July,  1872, 
he  was  married  at  Llandudno,  North  Wales,  to  Miss  Emily 
Dickinson,  and  on  the  same  day,  and  subsequently  to  the 
marriage  ceremony,  he  duly  executed  a  codicil  to  his  will,  by 
which  he  left  to  her  certain  articles  of  furniture,  plate,  &c., 
and  wine  and  consumable  articles  in  his  dwelling  house  at 
his  death,  and  also  the  interest  of  £3,000  for  her  life ;  and  he 
further  revived,  ratified,  and  confirmed  in  every  other  re- 
spect his  said  will.  On  the  28th  of  December,  1874,  Mrs. 
James  died.  In  May,  1876,  the  deceased  produced  to  his 
housekeeper,  Miss  Bromley,  a  sealed  packet,  indorsed  ''  the 

(*)  See  preceding  case. 
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will  of  John  James,  also  letters  to  the  family,  and  instruc- 
tions for  his  funeral,"  and  directed  her  in  case  of  his  death 
to  give  it  to  his  son  Charles,  one  of  the  plaintiffs.  This  was 
432]  done,  but  when  opened  it  *was  found  to  contain  the 
will  only  and  not  the  codicil,  which,  although  it  had  been 
in  the  possession  of  the  deceased,  was  not  forthcoming,  and 
it  was  believed  that  the  deceased  had  destroyed  it  on  the 
death  of  his  wife,  in  the  belief  that  it  would  be  inoperative. 
Declarations  of  the  deceased,  showing  that  he  adhered  to  his 
will  up  to  a  very  late  period  of  his  life,  were  proved.  The 
plaintiffs,  as  executors,  propounded  the  will  of  the  deceased, 
dated  the  12th  of  October,  1871,  and  the  codicil  of  the  3d  of 
July,  1872,  as  contained  in  the  draft  from  which  the  origi- 
nal was  prepared  for  execution.  The  defendants  interested 
in  an  intestacy  appeared  and  gave  in  a  formal  defence,  but 
did  not  oppose  the  grant  issuing  as  prayed. 

May  2.  Dr.  Spirtfcs^  Q.C.,  and  (7.  A,  Middleton^  appeared 
for  the  plaintiffs. 

Searle,  appeared  for  the  defendants. 

Mav  23.  Sib  J.  Hannen  (President):  This  case  was 
tried  before  me  and  the  following  facts  were  proved :  On 
the  12th  of  October,  1871,  the  testator  duly  executed  his 
will,  and  on  the  3d  of  July,  1872,  he  married,  whereby  his 
will  was  revoked.  On  the  same  day,  and  after  his  marriage, 
he  executed  a  codicil,  in  which  he  made  a  provision  for  his 
wife ;  and  the  codicil  contained  a  clause  to  this  effect :  "In 
all  other  respects  I  revive,  ratify,  and  confirm  my  said  will.'* 
Afterwards  circumstances  occurred  by  reason  of  which  the 
provisions  of  the  codicil  failed,  and  it  is  probable  that  he  then 
destroyed  it.  The  question  for  my  consideration  is,  whether 
the  destruction  of  the  codicil  upon  which  the  revival  of  the 
will  depended  has  left  the  will  inoperative.  I  am  of  opinion 
that  it  was  not  the  intention  of  the  testator  to  leave  the  will 
inoperative,  but  his  idea  was,  that  the  will,  having  been 
brought  into  existence  again,  remained  valid  notwithstanding 
the  destruction  of  the  codicil.  I  was  asked  to  grant  probate 
of  the  will  and  codicil  on  the  presumption  that  what  the  tes- 
tator had  done  had  not  been  done  animo  revocandi.  Where 
there  has  been  a  physical  destruction  of  a  testamentary 
paper  the  court  has  often  been  called  upon  to  form  an 
opinion  as  to  the  intention  of  a  deceased  at  the  time  he  did 
the  act.  In  this  case  I  have  come  to  the  conclusion  that  the 
433]  *testator  destroyed  the  codicil  with  no  intention  of 
revoking  the  will,  and  that  the  court  should  give  no  more 
effect  to  the  act  than  it  would  do  if  the  testator  had  de- 
stroyed the  paper  under  a  mistake  as  to  the  instrument  he 
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was  destroying.  It  was  done  under  a  misconception  of  the 
effect  of  the  act ;  it  was  not  done  anivio  recocandi^  and  I 
tlierefore  decree  probate  of  the  will  and  codicil. 

Solicitors  for  plaintiffs :  Jenner  <fi  Dyke. 

Solicitors  for  defendants :  Deacon^  Son  &  Rogers. 

See  17  Eng.  R.,  543  note. 


[1  Probate  Division,  488.] 
June  27,  1876. 

In  the  Goods  of  Braddook. 

CodieU  attached  to  Will — SubteripHon  and  AUesUUum  of  Wiinette$  to  CodicU 

on  Back  of  WilL 

The  witnesses  to  the  execution  of  a  codicil  signed  their  names  on  the  back  of  a 
will,  to  which  that  codicil  was  attached  by  a  pin.  There  was  evidence  which  satis- 
fied the  court  that  the  will  and  codicil  were  pinned  together  at  the  time  of  the  execu- 
tion of  the  codicil,  and  that  the  witnesses  intended  by  their  subscription  on  the  back 
of  the  will  to  attest  the  signature  of  the  testatrix  at  the  foot  of  the  codicil : 
.  Hdd,  that  the  codicil  was  entitled  to  probate. 

Mary  Ann  Braddock,  late  of  Liverpool,  in  the  county 
of  Lancaster,  widow,  died  on  the  9th  of  February,  1876. 
She  wrote  out  and  duly  executed  a  holograph  will,  bearing 
date  the  24th  of  November,  1864.  This  will,  together  with 
the  execution  and  attestation  of  the  witnesses,  occupied  one 
side  of  a  sheet  of  paper. 

On  the  26th  of  January,  1876,  the.testatrix  produced  this 
will  to  two  persons  named  Sarah  Jane  Williams  and  Louisa 
Ann  Dakin.  When  it  was  so  produced,  it  had  attached  to 
it  by  a  pin  a  smaller  piece  of  paper  unsigned,  containing, 
in  the  testatrix's  handwriting,  some  bequests  to  her  sister 
and  her  sister's  grandchildren.  In  the  presence  of  these  two 
witnesses  the  testatrix  then  did  the  following  acts.  First,  she 
altered  a  bequest  in  the  original  will  by  striking  out  the  name 
of  a  legatee  and  substituting  by  interlineation  the  names  of 
other  legatees.  Then  she  traced  over  her  signature  at  the  foot 
of  the  original  will  with  a  dry  pen,  and,  lastly,  she  signed  her 
name  at  the  foot  or  end  of  the  smaller  piece  *of      [434: 

Japer,  which  was  pinned  on  to  the  original  will.  Sarah 
ane  Williams  thereupon,  at  the  request  of  the  testatrix, 
wrote  on  the  back  of  the  original  will  the  following  words : 
''Also  signed  this  day  in  the  presence  of  each  other,  Jan- 
uary 25th,  1876." 

Immediately  below  these  words  Sarah  Jane  Williams  and 
Louisa  Dakin  signed  their  names  in  the  presence  of  the 
testatrix.  There  was  sufficient  room  for  the  above  words 
and  for  the  names  of  the  witnesses  below  the  signature  of 
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the  testatrix  on  the  smaller  piece  of  paper ;  but  Sarah  Jane 
Williams,  in  her  affidavit,  stated  that  she  and  her  fellow 
witness,  in  writing  their  names  where  they  did,  intended 
to  attest  both  the  alteration  in  the  original  will  and  the  ex- 
ecution of  the  smaller  piece  of  paper  attached  thereto. 

June  18.  (7.  A.  Middleton  moved  for  probate  of  both 
papers,  together  with  the  alteration  in  the  first :  The  second 
paper  was  duly  executed.  It  is  immaterial  on  what  part 
of  the  paper  the  witnesses  subscribe  their  names.  Parol 
evidence  of  their  intention  to  attest  will  be  acted  on,  unless 
the  position  of  their  signatures  be  inconsistent  with  such 
evidence.  Here  the  words  written  by  Williams  confirm 
her  evidence,  for  nothing  was  signed  by  the  testatrix  on  the 
26th  of  January,  1876,  except  the  second  paper:  In  the 
Ooods  of  Davis  (*) ;  In  the  Uoods  of  Chamney  (*) ;  Moberts 
T.  Phillips  (') ;  In  the  Goods  of  Wilson  (*).  In  this  case  the 
subscription  of  the  witnesses  is  on  a  different  sheet  of  paper 
from  the  signature  of  the  testatrix,  bnt  the  two  sheets  were 
pinned  together.  This  distinguishes  the  case  from  In  the 
Ooods  (fPearse{*).  If  the  second  paper  was  duly  executed, . 
it  rendered  valid  the  alteration  in  the  first  paper. 

Cur.  adv.  vtiU. 

June  27.  Sir  J.  Hannen  (President) :  In  this  case  the 
witnesses,  instead  of  attesting  the  signature  of  the  testatrix 
on  the  paper  itself,  attested  on  the  back  of  the  original  will, 
to  whicn  that  paper  was  attached  by  a  pin.  The  law  does 
not  require  that  the  attestation  should  be  in  any  particular 
435]  place,  provided  that  the  *evidence  satisfies  the  court 
that  the  witnesses  in  writing  their  names  had  the  intention 
of  attesting.  But  the  attestation,  if  not  on  the  same  sheet 
of  paper  as  the  signature  of  the  testator,  must  be  on  a  paper 
physically  connected  with  that  sheet.  No  particular  mode 
of  affixing  one  piece  of  paper  to  another  is  prescribed  by 
law,  and  I  cannot  say  that  the  fastening  of  two  sheets  of 
paper  together  by  a  pin  is  an  insufficient  mode  of  connec- 
tion, or  that  it  is  less  effectual  than  the  lawyer's  mode  of 
fastening  by  a  tape.  Here  I  am  satisfied  by  the  evidence 
that  the  papers  were  connected  together,  and  that  in  writ- 
ing their  names  on  the  back  of  the  original  will,  the  wit- 
nesses intended  to  attest  the  signature  of  the  testatrix  at  the 
foot  of  the  codicil,  that  codicil  being  duly  executed,  confirms 
the  will  in  its  altered  state,  and  probate  will  go  accordingly. 

Solicitor :    Waddilove. 

(»)  8  Curt,  748.  (*)  Law  Rep.,  1  P.  A  M..  269. 

(•)  1  Roberts.  Eccl.,  767.  (»)  Law  Rep.,  1  P.  A  M.,  882. 

(»)  4  E.  A  B.,  450 ;  24  L.  J.  (Q.B.).  171. 
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[1  Probate  Divialon,  452.]     * 
June  18,  1876. 

*Thb  Parana.    (6664)  [452 

Damage  to  Cargo-^MwuMirt  of  Damage— Lim  of  Market 

An  action  onder  a.  6  of  the  Admiralty  Coart  Act»  1861  (24  Vict,  c  10),  waainati- 
tnted  on  behalf  of  the  assignee  of  a  cargo  of  hemp  and  other  foods  agunat  a  British 
ship,  to  recover  damages  resulting  from  alleged  unreasonable  delay  in  the  carriage  of 
the  goods.  The  owner  of  the  ship  admitted  his  liability,  and  the  amount  of  damag;e 
was  referred  to  the  Registrar,  assisted  with  merchants,  to  report  upon.  The  Registrjur 
found  that  there  had  been  a  fall  in  the  market  value  of  hemp,  between  the  date  wheQ 
the  ship  ought  to  have  delivered  her  cargo  and  the  date  when  the  delivery  actually 
took  place,  and  reported  that  the  plaintiff  vrta  entitled  to  5  per  cent,  interest  on  tha 
invoice  value  of  the  hemp  daring  the  period  of  deUy,  and  was  not  entitled  to  further 
compensation  in  respect  of  the  delay  in  the  delivery  of  the  hemp : 

Held,  on  appeal,  tnat  the  Regbtrar  ought  to  have  included  in  the  damaeea  Qm 
diiferenoe  between  the  market  price  of  the  cargo  at  the  time  when  it  waa  deuvered 
and  at  the  time  when  it  ought  to  hftve  been  delivered. 

This  was  a  cause  instituted  under  the  6th  section  of  the 
Admiralty  Court  Act,  1861  (24  Vict.  c.  10),  on  behalf  of  the 
assignee  of  the  bills  of  lading  of  certain  goods  laden  on 
boanl  the  steamship  ^Parana,  to  recover  damages  [453 
resulting  from  unreasonable  delay  in  the  carriage  of  the 
ffoods.  The  owner  of  the  Parana'having  admitt^  his  lia- 
bility for  the  damage  proceeded  for,  an  order  was  made 
directing  the  Registrar,  assisted  by  merchants,  to  report 
upon  the  amount  of  such  damages. 

The  Registrar  made  the  following  report,  in  which  all  the 
material  &cts  are  stated : — 

The  salt  was  originally  instituted  on  the  4th  of  December,  187S,  pleadiaga 
were  filed,  and  a  commission  was  issued  for  the  examination  of  witnesses  at 
Manilla  and  Hong  Kong ;  and  after  the  case  had  been  very  hotly  contested 
throughout,  and  a  day  had  been  appointed  for  the  hearing,  tha  defendant  at 
length,  on  the  14th  of  April,  1875,  admitted  his  liability  and  consented  to  a 
reference  of  the  accounts  to  the  Registrar  and  merchants.  The  delay,  however, 
did  not  end  here,  for  it  was  not  until  the  I4th  of  December,  eight  months  after- 
wards, that  the  plaintijS  brought  in  his  claim. 

Affidavits  having  been  sa&eqoently  filed  by-  both  parties,  the  case  came  be- 
fore myself  and  the  merchants  on  the  27th  or  January  in  this  year.  On  that 
occasion  David  Wilkinson,  the  master  of  the  Parana,  was  examined  as  a  wit- 
ness, and  the  log-books  of  the  vessel,  which  had  been  brooffht  in,  were  carefully 
analyzed  with  reference  to  the  course  *and  duration  of  the  voyage.  The  case 
was  then  adjourned  at  the  request  of  both  parties  for  the  production  of  further 
witnesses. 

On  the  14th  of  February  we  again  met,  when  Mr.  John  Malcolm  Gorrie  and 
Mr.  Joseph  Alfred  Noble,  two  produce  brokers,  who  had  made  affidavits  for  the 
plaintiff,  were  tendered  for  cross-examination.  Two  shipmasters  also,  Captain 
William  Clark  and  Captain  William  Francis  Norie,  were  produced,  the  former 
by  the  plaintiff,  the  latter  by  the  defendant.  These  witnesses  having  been 
examined,  the  case  was  again  adjourned  to  enable  the  defendant  to  produce  some 
witnesses  who  had  been  unable  to  attend  on  that  occasion. 

Owing  to  the  engagements  of  counsel  elsewhere,  the  case  did  not  come  on 
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again  nntil  the  13tli  of  April  instant,  when  the  defendant  having  stated  thai 
it  was  not  intended  to  call  any  further  witnesses,  counsel  were  heard  as  well 
on  the  facts  as  on  the  questions  of  law  which  had  been  raised  in  the  case. 

The  facts  are  as  follow*:  The  Parana  was  a  trading  steam  vessel  of  1,372  tons 
gross  and  1,027  net  register,  and  she  was  of  180  horse- power,  nominal,  which 
the  master  stated  was  a  small  power  for  a  vessel  of  her  size.  When  she  left 
England  she  was,  according  to  the  master,  "frightfully  deep,"  havinc^  from 
1,000  to  1,300  tons  of  iron  as  dead  weight,  and  she  was  filled  up  with  light 

goods.  She  took  ninety  days  to  get  to  Hong  Kong,  and  having  there  discharged 
er  cargo,  was  docked,  surveyed,  and  repaired.  She  thence  proceeded  in  bal- 
last to  Manilla,  where  the  master  entered  into  a  charterparty  with  Messrs.  Eng- 
8ter  &  Co.  to  load  a  care^o  at  Manilla  and  Ilo-Ilo,  and  to  proceed  therevdth  to 
London,  passing  through  the  Suez  Canal.  In  pursuance,  of  the  charterparty 
she  took  on  b^urd  some  parcels  of  hemp  and  sugar  at  Manilla,  and  having 
sailed  to  Ilo-Uo,  she  there  took  in  further  parcels  of  sugar  ;  but  as  the  charter- 
ers were  not  able  to  supply  her  with  a  full  cargo,  it  was  agreed  that  she  should 
be  at  liberty  on  the  homeward  voyage  to  call  in  at  Singapore  to  fill  np. 
454]  *She  left  IloUo  on  the  24th  of  July,  1878,  but  owing  to  the  defective 
state  of  her  boilers  she  was  obliged,  on  the  80th  of  the  same  month,  to  put  into 
Labuan  for  repairs.  Thence  she  proceeded  to  Singapore,  where  she  took  in 
some  cargo  and  a  large  quantity  of  coals,  and  having  effected  some  further 
repairs  to  the  boilers,  she  again  proceeded  on  her  voyage.  On  the  iBth  of 
August,  owing  to  the  state  of  the  boilers,  she  was  obliged  to  put  into  Acheen, 
and  after  effecting  some  further  repairs,  she  again  proceeded.  ^  On  the  Ist  of 
September  she  had  to  alter  her  course  for  Point  de  Oalle,  it  being  found  that  she 
CQjild  only  carry  11  lbs.  of  steam.  She  arrived  in  Point  de  Galle  on  the  4th  of 
September,  and  having  completed  her  repairs,  she  left  again  on  the  9th.  On  the 
1st  of  October  she  arrived  at  Aden,  where  further  repairs  were  done  to  the  boilers  ; 
and  again  at  Port  Said,  at  Malta,  and  at  Gibraltar ;  so  that  it  was  not  until  the 
28th  of  November,  1878,  127  days  after  leaving  Ile-llo,  that  she  arrived  in  the 
port  of  London. 

As  to  the  lamentable  state  in  which  this  vessel's  boilers  were  there  can  be  no 
two  opinions.  It  seems  that«  after  the  vessel  had  discharged  her  cargo,  she 
proceeded  to  Greenock,  where  her  boilers  were  taken  out.  We  have  no  infor- 
mation as  to  what  may  have  been  the  condition  of  one  of  the.  boilers,  as  it  was 
broken  up  before  the  surveyors  saw  it,  but  the  other  was  examined  by  two  prac- 
tical engineers,  who  reported  that  of  the  eighty-three  tubes  of  which  the  boiler 
originally  consisted,  one  had  never  been  nsed,  and  twenty-one  others  had  been 
plugged  up  with  either  iron  covers  or  wooden  plugs,  so  that  only  sixty- one 
tubes  were  at  all  efiFective.  It  was  found  also  that  the  backs  of  both  furnaces 
had  been  patched  with  large  patches,  and  that  there  were  traces  of  considerable 
leakage  on  the  crowns  of  the  furnaces.  There  were  also  numerous  patches  on 
the  shell  of  the  boiler,  varying  from  4  ft.  long  by  2  ft.  3  in.  wide  to  12  in.  lonff- 
by  8  in.  wide.  The  rivets  also  were  worn  away  by  long  use,  so  that  they  had 
but  little  hold  of  the  plates,  and  some  of  the  plates  were  worn  awav  by  corro- 
sion to  half  their  original  thickness.  They  further  said  that,  altnough  tho 
boiler  when  new  was  constructed  to  bear  a  pressure  of  from  80  lbs.  to  35  lbs.  of 
steam  to  the  square  inch,  they  thought  that,  in  the  condition  in  which  tbey 
found  it,  she  could  not  with  safety  have  borne  a  pressure  of  more  than  10  or 
12  lbs.  There  is  no  reason  to  suppose  that  the  boiler  which  had  been  broken 
up  was  in  any  better  condition.  A  more  lamentable  state  of  affairs  can  hardly 
be  imagined.  To  any  one  at  all  acquainted  with  the  construction  of  steam 
engines  it  is  apparent  that,  with  engines  originally  of  small  power,  with  a  tubu- 
lar boiler,  of  wliich  twenty-two  out  of  eighty-three  of  the  tubes  were  perfectly 
useless,  of  which  the  plates  were  so  much  worn  away  that  they  would  bear  only 
10  or  12  lbs.  instead  of  30  to  35  lbs.  to  the  square  inch,  and  with  the  crowns  of 
the  furnaces  leaking  badly,  the  available  power  to  contend  with  the  southwest 
monsoon  must  have  been  very  small ;  and  it  can  therefore  hardly  be  wondered 
at  that  the  vessel  .made  on  an  average  but  four  knots  an  hour,  and  that  she  had 
frequently  to  put  into  port  for  repairs  and  to  replenish  her  stock  of  coals. 
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These  being  the  undisputed  facts  in  the  case,  we  will  now  look  at  the 
pleadings. 

The  plaintiff  in  his  petition  pleaded  that  the  sugar  which  had  been  put  on 
board  was  what  is  called  *'  wet  sugar,"  from  which  there  is  more  or  less  drain- 
age during  the  voyage  ;  and  that,  owing  to  the  "  unreasonable"  length  of  the 
voyage,  the  drainage  had  been  greater  than  it 'would  have  been  had  the  vovafi^e 
been  of  the  ordinary  duration  ;  and  that  he  had  thus  sustained  a  loss,  which  he 
estimated  *at  8  per  cent,  of  the  whole  amount  of  sugar  shipped.  He  [455 
also  stated  that,  by  the  delay  in  the  arrival  of  the  vessel,  he  had  lost  a  good 
mafket  for  the  hemp,  and  that  his  loss  on  this  account  was  about  20«.  a  ton. 
He  claimed  also  interest  on  the  invoice  value  of  the  cargo  for  the  time  during 
which  he  had  been  improperly  kept  out  of  it  by  the  delay  in  the  arrival. 

In  his  answer  the  defendant,  the  owner  of  the  ship,  pleaded,  first,  that  there 
had  been  no  unreasonable  delay  in  the  carriage  of  the  goods,  or  that.  If  there  had 
been,  it  was  due  to  the  dangers  and  accidents  of  the  seas,  one  of  the  exceptions 
provided  for  in  the  charterparty  and  bills  of  lading ;  secondly,  that  if  there  had 
been  any  excessive  drainage  from  the  sunur,  it  was  due  to  the  ch&racter  and 
quality  of  the  sugar  Vhen  shipped.  Both  these  pleas  were,  however,  subse- 
quently withdrawn,  and  the  defendant  ultimately  admitted  his  liability  for  any 
damage  which  the  owner  of  the  cargo  mifht  have  sustained  by  reason  of  the 
dela.i%and  for  which  he  would  be  legally  liable.  He  has  further,  through  his 
counsel,  admitted  in  the  proceedings  before  us  that  there  was  some  unreasona- 
ble delay,  and  tliat  he  was  ready  to  make  good  any  damages  necessarily  result- 
ing therefrom. 

This  admission  of  the  defendant  has  relieved  us  from  having  to  decide  a 
question,  which,  I  confess,  appears  to  me  to  be  one  of  very  great  difficulty, 
namely,  whether  there  was  any  such  implied  contract  on  the  part  of  the  ship- 
owner to  perform  the  voyage  within  a  certain  time,  so  that  if  that  time  was 
exceeded  owing  to  the  defective  state  of  the  vessel's  engines  or  boilers,  the 
shipowner  would  be  liable  to  the  merchant  for  any  loss  which  he  might  thereby 
sustain.  I  am  aware  of  the  case  of  Fvawr  and  Others  v.  Telegra^  Construe- 
Hon  and  Maintenance  Go.  (^),  where  the  bill  of  lading  having  provided  that  the 
gqods  should  be  shipped  on  board  the  steamship  Hit>ernia,  it  was  held  that  the 
contract  of  the  defendants  was,  that  they  should  be  carried  on  board  a  ship  in 
which  the  principal  motive  power  should  be  steam  ;  but  there  the  engines  were 
in  good  working  order,  and  the  ship  had  a  sufficiency  of  coals  on  IxMurd,  but 
the  master,  from  motives  of  economy,  neglected  to  use  them^  and  the  voyage 
was  consequently  unnecessarily  prolonged.  But  that  is  not  quite  the  same  case 
as  the  present  one,  where  the  boilers  were  in  a  bad  condition,  and  where  it  is 
not  pretended  that  the  master  did  not  do  all  in  his  power,  by  obtaining  extra 
supplies  of  coal  and  by  repairs,  to  expedite  the  vessel  on  her  way. 

But  be  this  as  it  may,  we  are,  as  I  have  already  said,  relieved  from  having  to 
consider  this  question  by  the  admission  of  the  defendant ;  and  all  that  we  have 
to  do  is  to  ascertain,  not  what  would  be  the  average  time  required  to  perform 
such  a  voyage,  but  what  length  of/ time  might  have  been  consulted  on  the 
voyage,  beyond  which  the  merchant  woul^  have  had  reasonable  grounds  to 
complain;  what,  in  fact,  would  have  been  an  "unreasonably"  long  voyage. 
For  any  excess  beyond  a  reasonable  time,  and  for  all  the  damage  direc^y  resiut- 
ing  therefrom  the  defendant,  by  the  terms  of  his  admission,  is  liable. 

The  plaintiff  contends  tliat  the  voyage  from  Ilo-Ilo  ought  to  have  been  per- 
formed in  sixty-five,  or  at  the  most  in  seventy  days.  But  to  this  the  defendant, 
whilst  admitting  that  127  was  an  unreasonable  time,  demurs,  alleging  that  the 
vessel  was  and  was  well  known  to  the  charterers  to  be  a  low-power  steam  vessel, 
which,  under  the  most  favorable  conditions,  would  not  go  under  ^steani  [456 
more  than  six  to  seven  knots  an  hour.  Without  detailing  at  leugth  the  evi- 
dence which'  has  been  laid  before  us  on  this  point,  we  think,  looking  at  all  the 
circumstances  of  the  case,  that  the  plaintiff  would  have  had  no  "reasonable" 
grounds  of  complaint  if  the  voyage  from  Ilo-Ilo  to  I^oq^QQ  hfiA  Ia9te4  nipety 
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I  days.  Bat  it  did  as  a  tnct  take  127  dajs ;  we  think,  therefore,  that  the  ship- 
owner is  by  his  admission  liable  for  the  excess  of  thirtj-seven  dajs,  daring 
which  the  voyage  lasted,  beyond  what  may  be  called  a  not  nnreasonable  time. 
Taking  thirty-seven  days,  then,  as  the  measure  of  the  nnreasonable  delay  in  the 
Voyage,  let  ns  consider  what  damages  may  be  said  to  have  tesulted  directly 
from  tbis  delay. 

And,  first,  as  to  the  sug^.  It  seems  that  the  sugar  shipped  on  board  at  Ho- 
llo WHS  what  is  called  in  the  trade  "  wet  sugar/'  and  there  was  some  evidence 
before  us  that  the  drainage  from  this  species  of  sugar  goes  on  continuously 
throughout  the  voyage,  however  long  that  voyage  may  last,  and  that  conse- 

SuentTy  the  greater  the  length  of  the  voyage,  the  greater  would  be  the  drainage. 
>n  the  other  hand,  it  was  stated  that  the  greatest  drainage  takes  place  alwava 
in  ihe  early  part  of  the  voyage,  and  that  when  all  the  moisture  has  run  off  the 
tlrainage  ceases ;  in  proof  of  which  it  is  said  tttat  Ilo-Ilo  sugar,  which  has  been 
landed  and  warehoused,  is  sold  even  a  year  afterwards  on  the  landing  weights, 
■00  ^mall  is  the  drainage  from  it  after  it  has  been  warehoused.  It  was  answered, 
liowever,  that,  although  the  drainage  might  cease  after  it  had  been  landed  and 
stored  in  a  dry  warehouse,  it  would  continue  during  all  the  time  it  remained  in 
the  ship  exposed  to  the  heat  and  moist  air  of  the  hold.  On  the  wh<rie,  ihe  concla- 
frion  to  which  we  have  come  is,  that,  although  undoubtedly  the  greater  part  of 
the  drainage  does  take  place  at  first,  it  would  go  on,  though  not  to  so  great  an 
extent,  during  all  the  time  It  remained  in  the  veeeel  exposed  to  the  heat  and 
moisture  of  tiie  hold.  According  to  the  owner's  affidavit  the  total  quantity 
shipped  was  500  tons  ;  the  quantity  turned  out  was  said  to  have  been  446  tons 
*€  cwt.,  being  a  loss  of  5S  tons  14  cwt.,  or  rather  more  than  10  per  cent,  on  the 
original  shipment.  What  we  have,  then,  to  decide  is,  what  portion  of  this 
drainage  would  be  due  to  the  tbiity-seven  days'  delay.  The  plaintiff  puts  hife 
loss  at  8  per  cent.,  but  this  would  be  too  mueh,  unless,  indeed,  we  are  to  assume 
i;hat  tlie  drainage  was  greater  at  last  than  (t  was  at  first,  which  is  contrary  to 
the  evidence.  On  the  whole.  We  think  that  U  per  cent,  on  ^e  original  ship- 
ment, or  seven  and  a  half  tons,  would  be  a  fair  allowance  to  make  for  the  drain- 
age of  the  last  thirty-seven  days.  And,  taking  the  owner's  estimate  of  the  value 
^t  £12  10».  per  (on,  we  shall  allow  £93  16s.  on  this  item  of  the  claim. 

Secondly,  as' to  the  interest.  It  being  admitted  that  the  defendant  is  liable 
Tor  the  damage  directly  arising  from  the  unreasonable  delay  in  the  delivery  of 
i;lie  cargo,  and  that  delay  having  been  fixed  at  thiity-«even  days,  it  follows  that 
itftei!«8t  will  have  to  be  allowed  for  thirty-seven  days  on  the  invoice  value  of  the 
•etLTgo,  stated  by  the  plaintiff  to  be  £10,959  9«.  Ud.  We  shall  allow  it  at  the 
"nsual  mercantile  rate  of  5  per  cent.,  which  will  give  under  this  head  of  the  daim 
the  sum  of  £l01  Ss.  9d. 

There  remains  the  last  and  by  far  the  most  important  question,  namely, 
whether  the  plaintiff  is  entitled  to  any  compensation  f<Mr  the  a^lleged  loss  of 
market  by  reason  of  the  non-delivery  of  the  cargo  within  a  "  reestmable  "  time. 
The  question  does  not  arise  on  the  sugar,  in  re^ird  to  which  no  claim  has  been 
made  for  loss  of  market,  but  on  the  hemp  only. 

It  was  said  by  the  plaintiff  that,  had  the  vessel  arrived  by  the  middle  of 
457]  ^October,  or  even  by  the  22d  or  28d  of  October,  which  would  be  about 
ninety  days  after  leaving  Ilo-Ilo,  the  hemp  could  have  been  sold  for  about 
£41  10«.  per  ton ;  but  that,  not  having  arrived  until  the  28th  of  November,  it 
was  impossible  to  get  the  hemp  landed  and  placed  on  the  maricet  before  the 
middle  of  December,  and  that  it  was  then  impossible  to  get  within  200.  a  ton  of 
that  price.  It  was  said  that  the  owner 'continued  to  hold  the  hemp  in  hopes 
that  the  market  would  rally,  but  that  it  never  did,  and  that  ultimately  he  had 
to  sell  it  at  a  considerable  loss.  He  claimed  not  indeed  the  difference  l:)etween 
the  price  at  which  he  might  have  sold  it,  had  it  arrived  in  0($tober,  and  the 
price  at  which  he  ultimately  did  sell  it ;  but  the  difference  between  the  former, 
and  the  price  which  he  might  have  got  for  it,  immediately  after  it  had  been  de- 
livered. It  was  shown  that  during  November  and  in  the  first  week  of  Decem- 
ber there  was  a  fair  demand  for  hemp  at  £41  lOs.  per  ton,  and  that  that  price 
might  have  been  obtained  for  it.    It  was  also  shown  that  it  would  have  taken 
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about  three  weeks  after  the  vessel's  arrival  to  have  got  the  hemp  sampled  and 
pat  upon  the  market ;  that  b^  that  time  there  was  no  demand  for  it,  and  that, 
although  the  prices  current  had  not  altered  much,  a  seller  forcing  any  quantity 
upon  the  market  would  have  had  to  submit  to  a  reduction  of  at  least  208.  in  the 
ton.  It  was  proved  also  that  after  Christmas  the  market  continued  to  fall, 
owing  to  large  shipments  of  hemp  brought  to  Liverpool,  so  that,  as  one  of  the 
brokers  observed,  the  market  was  knocked  all  to  pieces.  • 

'  Assuming,  then,  that  by  the  delay  in  the  delivery  there  was  a  loss  ef  market, 
the  question  arises  whether  this  is  an  item'  which  can  be  properly  allowed  in  a 
claim  of  this  description ;  whether,  in  fact,  a  claim  for  loss  of  market  can  be 
allowed  on  account  of  an  unreasonable  delay  in  the  delivery  of  the  goods.  The 
case  must  have  frequently  ariaen  in  this  court,  as,  for  instance,  when  a  vessel 
has  been  run  into  by  another,  and  the  delivery  of  the  caiigo  has  been  delayed 
by  the  vessel  having  to  put  into  port  for  repairs ;  and  yet  I  think  that  I  may  say 
with  certainty  that  no  such  claim  has  ever  yet  been  preferred  in  this  court, 
certainly  not  during  the  time  I  have  held  this  office,  now  nearly  twenty-three 
years.  It  may  be,  however,  that  we  have  hitherto  proceeded  on  a  wrong  principle, 
and  as  the  point  has  been  very  strongly  ur^ed  in  this  case  by  a  counsel  who  is 
not  wont  to  maintain  an  untenable  position,  I  propose  to  examine  carefully  all  the 
authorities  which  have  been  cited  in  support  of  that  position,  as  well  as  the 
grounds  upon  which  it  has  hitherto  been  thought  that  a  claim  for  loss  of  warket  - 
cannot  properly  be  allowed. 

The  first  case  cited  by  Mr.  Qarkson  was  that  of  The  8t.  Cloud  Q\  but  I  fail 
to  see  that  it  has  any  bearing  upon  the  present  ease.  It  was  a  question  of  esti- 
mating the. loss  to  be  paid  on  a  cargo  of  wheat,  which  had  been  damaged  by  im- 
proper stowage,  and  the  court  held  that  the  proper  mode  of  ascertaining  the  loss 
was  to  take  the  difference  between  the  value  of  the  damaged  wheat  and  the  price 
at  which  undamaged  wheat  of  the  same  quality  could  have  been  purchased  in 
the  market  at  the  time  when  the  delivery  took  place.  There  was,  therefore,  no 
question  of  loss  of  market  in  this  case. 

The  next  case  was  that  of  Josling  v.  Irvine  (J)^  but  this  wss  a  case  in  which 
the  defendant  had  sold  by  sample  to  the  plaintiff  a  quantity  of  naptha  ;  finding 
out  afterwards  that  the  naptha  contained  benzole,  which  materially  increased 
its  *value  beyond  the  price  at  which  he  had  agreed  to  sell  it,  he  refused  [458 
to  make  delivery,  and  the  court  held  that  under  theso  circumstances  he  was 
liable  to  the  plaintiff  for  the  difference  between  the  price  at  which  he  had 
agroad  to  sell  the  naptha  and  the  price  at  which  an  article  of  similar  quality 
could  be  purchased  in  the  market.  Here,  again,  there  was  no  question  of  losa 
of  market. 

The  case  of  Coliard  y.  Scmth  Eastern  Ry.  Go,  (')  is  the  one  which  on  the 
whole  comes  nearest  to  the  present.  In  that  case  the  defendants  had  received 
^me  hops  from  the  plaintiff,  but  instead  of  forwarding  them  at  once  to 
their  destination  they  had  kept  tliero  for  some  days  on  their  premises  in  an  open 
van,  whereby  they  had  become  damaged  by  rain ;  the  plaintiff  accordingly  had  to 
have  them  dried  before  he  could  put  them  on  the  market,  and  in  the  meantime 
the  market  fell.  It  was  there  held  that  the  plaintiff  was  entitled  to  recover  as 
damages  the  difference  between  the  market  price,  on  the  day  when  the  hops  after 
being  dried  were  in  a  fit  condition  to  be  placed  upon  the  market,  and  on  the  day 
when  they  ought  to  have  been  delivered  in  an  undamaged  state.  The  case,  how- 
ever,  was  a  peculiar  one.  It  seems  to  have  been  thought  by  the  court  that  the 
hops  could,  if  it  had  not  been  for  the  negligence  of  the  defendants,  have  been  de- 
livered on  a  day  certain,  and  that  it  ought  to  have  been  known  to  the  defendants 
that  they  were  being  sent  for  sale  in  the  market  of  that  day.  They,  therefore, 
held  that  the  loss  of  market  was  "  the  natural  result  of  the  defendants'  breach," 
and  that  it  was  in  the  "contemplation  of  the  parties  when  the  contract  was 
made."    The  cases  of  HaMey  v.  Baxendaie  (*)  and  Smeed  y.  Foord  (■),  to  which 

O  Br.  &  L.,  4.  {*)  9  Ex.,  841 ;  28  L.  J.  (Ex.),  179. 

(•)  6  H.  &  N.,  612 ;  80  L.  J.  (Ex.),  78.         (»)  1  E,  A  E.,  602 ;  28  L.  J.  (Q.B.),  IIB. 
'  P)  7  H.  4  N.,  79 ;   80  L.  J.  CEx,),  898. 
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I  shall  presently  have  occasion  to  refer,  were  cited  in  the  case,  and  Baron  Mar- 
tin, in  giving  judgment,  said  :  "  It  seems  to  me  that  Hadley  v.  Baxeiidnle(^)  has 
no  bearing  on  this  case ;  and  I  think  that  Smeed  v.  Foord  (*)  was  correctly  de- 
cided. In  my  judgment  the  plaintijS  is  entitled  to  recover  for  this  damage,  be- 
cause it  is  a  direct  and  immediate  loss  consequent  on  the  defendant's  breach  of 
duty."  And  he  added,  apparently  not  quite  confident  as  to  the  correctness  of 
the  conclusion  at  which  he  had  arrived  :  "  If  this  case  should  be  taken  to  the 
Court  of  Error,  I  hope  that  court  will  be  able  to  put  the  rule  on  an  intelligible 
footing  ;  but  at  present  we  must  do  the  best  we  can  with  each  particular  case, 
and  decide  it  upon  principles  of  reason  and  good  sense." 

The  other  case  cited  by  Mr.  Clarkson  was  that  of  Fraser  v.  Telegraph  Con- 
Hruction  and  Maintenance  Co.  ('),  which  has  been  already  referred  to,  and  in 
which  it  was  held  that,  where  the  words  "shipped  on  board  the  steamship" 
occurred  in  the  bill  of  lading,  the  contract  of  the  defendants  was  that  the  goods 
should  be  carried  on  board  a  ship  in  which  the  principal  motive  power  during 
the  voyage  should  be  steam,  and  that  consequently  the  defendants  would  be 
liable  for  tlie  damages  resulting  from  any  unreasonable  delay  in  the  delivery. 
But  I  do  not  see  that  it  was  there  laid  down  that  loss  of  market  was  to  be  re- 
garded as  a  damage,  directly  resulting  from  the  delay,  which  the  plaintiff  would 
be  entitled  to  claim. 

Such,  then,  are  all  the  cases  which  were  cited  by  Mr.  Clarkson,  and,  with  the 
exception  perhaps  of  CoUard  v.  South  Eastern  Ry.  Co.  ('*),  I  do  not  see  that  any 
459]  *of  them  have  any  bearing  upon  the  present  question.  Let  us  now  ex- 
amine the  authorities  on  the  other  side,  which  it  appears  to  me  place  the  ques- 
tion beyond  all  doubt. 

The  leading  case  on  this  point  is,  I  apprehend,  Hadley  ▼.  BaaendaleQ),  In 
that  case  it  was  held  that,  where  two  parties  have  made  a  contract  "  which  one 
of  them  has  broken,  the  damages  which  the  other  party  ought  to  receive  in 
respect  of  such  breach  of  contract  should  be  such  as  may  fairly  and  reasonably 
be  considered  either  arising  naturally,  i.e.,  according  to  the  usual  course  of  things, 
from  such  breach  of  contract  itself,  or  such  as  mav  reasonably  be  supposed  to 
have  been  in  the  contemplation  of  both  parties  at  the  time  they  made  the  con- 
tract, as  the  probable  result  of  the  breach  of  it." 

Accordingly  the  claim  of  the  owner  of  some  flour  mills  for  the  loss  which  lie 
had  sustained  by  the  stopping  of  the  mills,  owing  to  the  non-delivery  of  a  broken 
iron  shaft,  was  rejected,  it  not  being  in  the  opinion  of  the  court  such  a  loss  as 
would  naturally  have  arisen  in  the  usual  course  of  things,  or  as  would  have  been 
in  the  contemplation  of  the  parties  to  the  contract.  Mr.  Baron  Alderson,  in  de- 
livering the  judgment  of  the  court,  said,  *'  For  had  the  special  circumstances 
been  known,  the  parties  might  have  specially  provided  for  the  breach  of  the  con- 
tract by  special  terms  as  to  the  damages  in  that  case."  And  further  on  he  says, 
"  But  how  do  these  circumstances  show  reasonably  that  the  profits  of  the  mill 
must  be  stopped  by  an  unreasonable  delay  in  the  delivery  of  the  broken  shaft  by 
the  carrier  to  the  third  person  ?  Suppose  the  plaintiffs  had  another  shaft  in  their 
possession  put  up  or  putting  up  at  the  time,  and  that  they  only  wished  to  send 
back  the  broken  shaft  to  the  engineer  who  made  it,  it  is  clear  that  this  would  be 
quite  consistent  with  the  above  circumstances,  and  yet  the  unreasonable  delay  in 
the  delivery  would  have  no  effect  upon  the  intermediate  profits  of  the  mill." 
"It  follows,  therefore,"  says  Baron  Alderson,  "  that  the  loss  of  profits  here  can- 
not reasonably  be  considered  such  a  consequence  of  the  breach  of  contract  as 
could  have  been  justly  and  reasonably  contemplated  by  both  the  parties  when 
they  made  this  contract." 

This  case  was  followed  by  that  of  Smeed  v.  Foord  (^,  which  seems  to  me  to 
be  directly  in  point.  In  that  case  the  defendant  had  contracted  to  deliver  a 
threshing  machine  to  a  farmer  within  three  weeks,  for  the  purpose  of  threshing 
his  wheat  in  the  field.  He  failed  to  perform  his  contract,  and  the  result  was 
that  the  wheat  got  injured  by  rain,  and  had  to  be  stacked  and  kiln-dried.    The 

(»)  9  Ex.,  841 ;  23  L.  J.  (Ex  ),  179.  (»)  Law  Rep.,  7  Q,  B..  666. 
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plaintiff  claimed  damages  in  respect  of  the  cost  of  stacking  it,  of  kiln-drying  it, 
and  for  the  deterioration  caused  by  its  having  been  wetted  ;  he  claimed  also  for 
loss  of  market,  the  market  price  of  wheat  having  fallen  between  the  time  when 
it  might  have  been  sold  had  the  threshing  machine  been  supplied  according  to 
contract,  and  the  time  when  it  was  ultimately  sent  to  market  after  having  been 
dried.  The  'court,  on  the  authority  of  Hadley  v.  BaxendaU  (^),  held  that  as 
regards  the  first  three  items  of  the  claim,  which  were  the  natural  results  of  the 
breach  of  contract,  the  plaintiff  was  entitled  to  recover,  but  that  as  regards  the 
loss  of  market  he  had  no  claim.  Lord  Campbell,  in  giving  judgment,  said, 
"  He  is  not,  however,  in  my  opinion  entitled  to  any  damages  in  respect  of  the 
fall  in  the  market  price  of  the  wheat,  for  that  could  not  have  been  in  the  con- 
templation of  the  parties  when  the  contract  was  made ;  nor  can  it  be  said  to 
.have  been  in  any  way  '^the  natural  result  of  the  defendant's  breach  of  [460 
contract.  For  aught  that  the  parties  knew,  or  that  naturally  might  have  hap- 
pened, the  price  might  have  been  risen  instead  of  fallen."  The  other  judges  all 
concurred  in  the  decision,  and  on  the  same  grounds. 

This  case  was  followed  in  1878  by  that  of  Horns  y.  Midland  Ry.  Co.  (*), 
which  was  an  action  for  delay  in  delivering  a  parcel  of  shoes,  and  in  which 
the  plaintiffs  claimed  the  difference  between  the  price  which  they  would  have  got 
for  the  shoes,  had  they  been  delivered  in  time,  and  the  price  for  which  the/ 
ultimately  sold  them.  But  the  Exchequer  Chamber,  per  Kelly,  C.B.,  Blackburn 
and  Mellor,  JJ.,  Martin  and  Cleasby,  BB.,  held,  on  the  authority  of  Hadley  ▼. 
Baxendale  {})y  that  the  plaintiffs  were  not  entitled  to  recover  this  sum,  the 
damage  not  being  such  as  might  reasonably  be  considered  as  arising  naturally 
from  the  defendants'  breach  of  contract,  or  such  as  might  be  reasonably  sup- 
posed to  have  been  in  the  contemplation  of  both  parties  at  the  time  when  they 
made  the  contract  The  two  dissentients.  Lush,  /.,  and  Pigott,  B.,  did  not  dis- 
pute the  authority  of  Hadley  v.  Baxendale  (^),  but  they  thought  that  the  notice 
which  had  been  given  to  the  defendants  was  sufficient  to  show  that  the  damages 
in  question  were  such  as  might  reasonably  be  considered  as  having  been  within 
the  contemplation  of  the  parties  at  the  time  they  made  the  contract,  aa  the 
probable  result  of  a  breach  of  it. 

Applying,  then,  the  principles  laid  down  in  these  cases  to  the  question  under 
consideration,  can  it  be  said  that  the  fall  in  the  price  of  hemp  was,  to  use  Lord 
Campbell's  words  in  the  case  of  SmeedY,  Fbord(%  "in  the  contemplation  of 
the  parties  when  the  contract  was  made,"  or  that  it  was  "the  natural  result  of 
the  defendant's  breach  of  contract  ?  For  aught  that  the  parties  knew,  or  that 
might  naturally  have  happened,  the  price  might  have  risen  instead  of  fallen." 

To  show  the  difflculties  and  complications  into  which  we  should  be  launched 
if  we  admitted  the  claim  for  loss  of  market,  I  asked  whether,  if,  by  the  delay 
in  the  arrival  it  had  turned  out  that  the  market  for  the  sugar  had  risen,  whilst 
that  for  the  hemp  had  fallen,  we  should  be  at  liberty  to  set  off  the  one  against 
the  other ;  and  Mr.  Clarkson  admitted  that  we  should.  I  asked  further  whether, 
if  it  had  so  happened  that  the  market  for  the  hemp  had  risen,  we  should  be  at 
liberty  to  set  off  the  gain  made  by  the  delay  in  the  delivery  against  the  damafo 
to  the  sugar  by  drainage  and  the  claim  for  interest ;  and  he  said  that  he- 
thought  we  should.  And  I  then  asked  whether,  if  the  gain  on  the  former 
account  exceeded  the  loss  on  the  two  last  items,  so  that  the  plaintiff  would  have 
been  benefited  by  the  delay,  we  should  be  bound  to  credit  the  defendant  with 
the  difference  ;  and  he  thought  not.  It  is  sufficient  to  point  out  some  of  the 
difficulties  which  might  occur  if  the  principle  of  loss  of  market,  which  could 
not  by  any  possibility  have  been  within  the  contemplation  of  the  parties  when 
this  cargo  was  put  on  board  at  Manilla,  were  admitted. 

It  seems  to  me  that  the  cases  of  Hadley  v.  Baatendale(^),  Smeed  y.  Fbord(^, 
and  Joding  v.  Irvine  {^\  are  conclusive  on  the  point ;  and  that  the  practice  of 
the  Court  of  Admiralty  in  refusing  to  entertain  anv  claim  for  loss  of  market 
*in  such  cases,  ia  in  entire  accordance  with  that  of  the  courts  of  com-    [46 1 


{»)  9  Ex.,  841 ;  23  L.  J.  (Ex.),  179.  (»)  1  E.  4  E.,  602 ;  28  L.  J.  (Q.B.),  178. 
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man  law,  and  I  shall  refuse  to  alter  that  practice  until  I  am  corrected  bj  superior 
authority.  I  maj  add  that  the  merchants  by  whom  I  am  assisted  entirely  eon- 
cur  with  me  in  the  conclusions  to  which  I  have  come. 

It  only  remains  for  me  to  say  a  few  words  in  regfard  to  the  costs  of  this  refer- 
erence.  The  general  rule  in  collision  cases  is  that,  where  more  than  one-third 
is  taken  oflf,  the  claimant  shall  pay  the  costs  of  the  reference.  But  this  rule 
does  not  apply  to  cases  of  this  description.  The  defendant,  in  the  first  instance, 
denied  altogether  his  liability  and  set  up  several  pleas  which  he  afterwards 
withdrew ;  the  condition  of  the  boilers  of  his  vessel  was  most  discreditable, 
and  he  has  entailed  heavy  losses  on  the  plaintiff.  He  has,  moreover,  made  no 
tender  on  account  of  the  sums  which  the  latter  was  undoubtedly  entitled  to 
recover.  On  the  other  band,  the  plaintiff  has  failed  on  the  main  issue,  the 
question  of  loss  of  market.  On  the  whole,  we  think  that  jnstice  will  be  done 
by  leaving  each  party  to  pay  his  own  costs  of  the  reference,  but  the  reference 
iees  will  nave  to  be  paid  by  them  in  moieties. 

H.  C.  RoTHEBT,  Registrar. 

May  23.  K  C.  Clarkson^  on  behalf  of  the  plaintiff, 
moved  the  jadge  in  court,  in  obiection  to  the  report  of  the 
Kegistrar,  to  modify  and  alter  the  ^me  so  far  as  it  dis- 
allowed the  earn  of  J6389  6^.  dd.  claimed  as  damages  for  the 
defendant's  breach  of  contract,  in  respect  of  the  depreciation 
in  value  by  loss  of  market  on  the  hemp.  It  is  clear  upon 
all  the  autnorities  that  the  true  measure  of  damage  is  the 
difference  between  the  market  price  when  the  go(S[s  were 
delivered  ayd  the  market  price  when  delivery  actually  took 
place :  Wilson  v.  Lancashire  and  Yorkshire  Ry.  Uo.  (') ; 
Worries  v.  Hutchinson  {^) ;  O  Hanlan  v.  Or  eat  Western  Ry. 
Co.  (*)  \  CoUard  y.  South  Eastern  Ry.  Co.  (*) ;  Oreai  Western 
Ry.  Co.  Y\  Red/mayne  (*).    No  reason  can  be  given  why  this 

Seneral  rule  should  not  apply  in  thQ  present  case.  The 
amage  claimed  is  damage  which  the  shipowner  well  knew 
might  probably  flow  front  a  breach  of  nis  contract.  [He 
referred  to  the  cases  cited  in  the  !Registrar's  report] 

Watkin  Wittiams^  Q:C.,  and  G.  Bruce^  for  the  defen- 
dant: The  rule  of  giving  fair  mercantile  interest  is  a  con- 
stant rule  which  can  be  equally  well  applied  in  all  cases, 
and  is  fair  to  both  parties ;  whilst,  if  the  measure  of  damages 
462]  for  delay  is  held  to  depend  upon  *the  market  value, 
the  amount  to  be  recovered  would  fluctuate  from  day  to 
day  and  vary  with  the  nature  of  the  goods  carried.  ['ITiey 
referred  to  the  notes  to  Vicar  v.  Wilcocks{^)\  Phillimore's 
International  Law,  2d  ed^  vol.  iii,  p.  698;  The  Lucy{^)\ 
Jackson  v.  Union  Marine  Insurance  Co.  (*) ;  Cory  v.  ThaTnes 

(I)  9  C.  B.  (N.S.),  682 ;  80  L.  J.  (C.P.),   (»)  Law  Rep..  1  C.  P.,  329. 
282.  (•)  Sm.  L.  0..  voL  ii,  684,  ed.  1876. 

(«)  18  C.  B.  (N.S.),  445 ;  84  L.  J.  (C.P.),    0)  8  Rob..  208. 
169.  («)  Law  Rep.,  8  C.  P.,  572;  L«w  Rep., 

(»)  6  B.  4  8.,  484 ;  84  L.  J.  (Q.B.),  154.  10  C.  P.,  126. 
*)  7  H.  4  N.,  79 ;  80  L.  J.  (Ex.),  898. 
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Iron  and  Shipbuilding  Co.  C) ;  British  Columbia  Saw  Co. 
v^Ifettleshipi*),] 
Clar&son,  in  reply.  ^^  ^^  ^^^ 

June  13.  Sir  Robert  Phillimobe  :  I  have  taken  time 
to  consider  my  judgment  in  this  case,  partly  on  account  of 
the  great  number  of  reported  cases  to  which  I  was  referred, 
but  more  especially  because,  unfortunately,  I  am  unable  to 
agree  with  the  very  elaborate  and  carefully  reasoned  opinion 
of  the  Registrar  from  whose  ruling  this  appeal  has  been 
prosecuted.  It  is  admitted  in  this  case  thkt  the  carrier 
must  make  some  compensation  to  the  merchant  for  the  loss 
sustained  by  him  in  consequence  of  the  delay  in  the  execu- 
tion of  the  contract.  The  question  is  what  are  to  be  the 
items  of  that  compensation. 

The  Registrar  nas  found  that  these  items  are  £93  15^. 
for  deterioration  in  quality  of  a  portion  of  the  cargo,-  and 
£101  3^.  3d.  for  loss  of  the  interest,  during  the  detention  in 
consequence  of  the  delay,  at  6  per  cent,  on  the  value  of  the 
cargo. 

The  merchant  also  claims,  in  addition  to  these  items, 
the  ascertained  difference  between  the  market  value  of  the 
goods  at  the  time  when  they  might  have  been  sold,  if  the 
carrier  had  not  unreasonably  delayed  the  fulfilment  of  his 
contract,  and  their  value  at  the  time  when  they  did  actually 
arrive ;  and  the  justice  of  this  claim  is  the  sole  subject  of  this 
.appeal. 

The  law  applicable  to  this  question  has  apparently  been 
difficult  to  ascertain,  and  the  application  of  it,  when  ascer- 
tained, more  difficult. 

The  general  rule  of  law  is  stated  with  his  usual  clearness 
by  M.  Masse,  in  the  last  edition  of  his  Droit  Commercial, 
ed.  1862,  t.  3,  lib.  v,  tit.  1,  ch.  iii,  s.  4,  p.  239 :  ^'Mais,  comme 
on  Ta  d6jsL  vu,  ^mSrne  dans  le  cas  de  dol,  les  dom-  [463 
mages-interSts  ne  peuvent  comprendre,  i,  regard  de  la  perte 
6prouv6e  par  le  creancier  et  du  gain  dont  il  a  6t6  prive, 
q^ue  ce  qui  est  une  suite  immediate  et  directe  de  I'inex^cu- 
tion  del' obligation.  La  responsabilitS  de  I'impr^vu  ne 
s'6tend  pas  aux  faits  successifs,  qui  sont  la  consequence 
6Ioignee  de  rinex6cution  ou  du  retard  dans  1' execution." 
The  principle  of  this  rule  is  in  different  words  expressed  in 
the  English  and  American  judgments. 

In  accordance  with  this  principle,  the  carrier  has  been 
holden  liable  to  pay  damages,  on  the  hypothesis  that  he 
contemplated  payment  of  ^  certain  kind  of  compensation 

Q)  Law  Rep.,  8  Q.  B.,  181.  O  Law  Rep.,  8  C.  P.,  499. 

18  Eng.  Rep.  60 
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iu  the  event  of  his  not  executing,  or  of  his  unreasonably 
delaying  to  execute,  his  part  of  the  contract. 

Another  form  of  stating  this  proposition  is  to  be  found 
in  the-  judgment  of  the  Lord  Chief  Baron,  in  the  Ex- 
chequer Chamber,  in  HcrrneY.  Midland  Ry,  Co,  (*),  decided 
in  the  year  IStS,  where  his  Lordship  states  the  principle 
clearly  to  be  deduced  from  all  the  authorities  to  be,  "that 
the  damages  for  a  breach  of  contract  must  be  such  as  may 
fairly  and  reasonably  be  considered  as  arising  naturally,  i.e., 
according  to  the  usual  course  of  things  from  such  breach  of 
contract  itself,  or  such  as  may  be  reasonably  supposed  to 
have  been  in  the  contemplation  of  both  parties,  at  the  time 
they  made  the  con  tract,  as  the  probable  resdlt  of  the  breach 
of  it." 

The  last  English  judgment  which  T  have  been  able  to  find 
is  one  delivered  by  the  Lord  Chief  Justice  in  1876,  in  the 
case  of  Simpson  v.  London  and  North  Western  Ry.  Co.  (*). 
It  is  the  only  English  case,  I  think,  for  the  knowledge  of 
which  I  am  not  indebted  to  the  industry  of  counsel.  "The 
law,"  the  Lord  Chief  Justice  says,  "as  it  is  to  be  found  in 
the  reported  cases,  has  liuctuatea,  but  the  principle  is  now 
settled  that  whenever  either  the  object  of  the  sender  is 
specially  brought  to  the  notice  of  the  carrier,  or  circum- 
stances are.  known  to  the  carrier  from  which  the  object  ought 
in  reason  to  be  inferred,  so  that  the  object  may  be  taken  to 
have  been  within  the  contemplation  of  both  parties,  damages 
may  be  recovered  for  the  natural  consequences  of  the  failure 
of  that  object." 

The  latest  American  decision,  I  believe,  is  that  of  Ward  v. 
464]-  *N€w  York  Central  Ry.  Co.  (").  It  is  thus  stated  in 
a  note  to  the  6th  edition  of  Sedgwick  on  Damages,  p.  433 : 
"It  is  here  held  that,  where  a  carrier  from  mere  negligence 
or  plain  violation  of  duty  omits  to  transport  tnercnandise 
witnin  a  reasonable  time,  and  its  market  value  faUs  in  the 
meantime,  ^  the  true  rule  of  damage  is  the  difference  in  its 
value  at  the  time  and  place  it  ought  to  have  been  delivered, 
and  the  time  of  its  actual  delivery,'  the  court  observing 
that  'sa^cious  men  rely  upon  their  ability  to  judge  of  the 
market  m  undertaking  large  commercial  projects,  and  ac- 
cording to  their  views  of  the  market,  send  their  merchandise 
by  a  quick  or  by  a  slow  carrier,  and  make  compensation 
accordingly.  A  contrary  rule  would  deprive  them  of  all 
benefit  of  a  rapid  transit.'  The  court  further  remarked: 
'  Had  the  goods  been  injured  by  reason  of  improper  exposure 
by  the  darrier,  and  thus  become  depreciated  in  their  market 

(»)  Law  Rep.,  8  C.  P.,  181,  187.        («)  1  Q.  B.  D.,  274.       (»)  47  N.  T.,  29. 
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value,  the  carrier  would  be  liable*  for  the  loss.  Here  his 
negligent  delay  caused  the  loss^;  the  injury  also  is  natural 
and  direct.  Arriving  later  by  the  carrier  s  negJigence,  these 
goods,  measured  by  the  rule  that  governs  the  commercial 
community — by  the  only  standard  that  regulates  values, 
were  not  worth  so  much  as  at  the  time  when  they  should 
have  arrived." 

I  do  not  refer  to  other  cases  besides  these  two,  but  I  have 
read  them  all  with  care ;  most  of  them  will  be  found  in  the 
notes  at  p.  81,  ch.  iii,  and  p.  430,  ch.  xiii,  in  Mr.  Sedgwick's 
valuable  work  on  tl|.e  Measure  of  Damages,  6th  edition,  to 
which  I  have  already  referred. 

The  result  of  the  reported  decisions  is  that  the  merchant 
may  claim  to  be  indemnified  for  actual  loss  in  the  value  of 
the  goods  shipped  (perte  quMl  a  faite  ;  damnum  emergens), 
and  from  loss  of  profit  (gain  dont  il  a  et6  privd ;  lucrum 
cessans),  when  such  loss  is  the  direct  consequence  of  the 
carrier's  default.  Why  should  not  the  ascertained  dif- 
ference between  the  market  price,  when  the  goods  might 
have  been  sold,  had  there  been  no  delay,  and  the  market 
price  which  they  would  fetch  after  the  delay,  be  a  reason- 
able measure  of  the  loss  of  the  merchant's  profits?  The 
depreciation  is  the  direct  consequence  of  the  carrier's  de- 
fault; in  other  words,  he  must  be  taken  to  have  known  or 
contemplated  that  the  ^merchant  desired  a  safe  and  [465 
quick  transport  of  his  marketable  goods  to  their  intended 
market.  This  is  the  ordinary  knowledge  with  which  a 
carrier  receives  goods,  and  it  is  on  this  principle,  as  it 
appears  to  me,  that  in  Horne  v.  Midland  JRy.  Co.  ('),  already 
cited,  the  difference  between  the  two  market  prices  was 
considered  to  be  the  proper  measure  of  the  damages.  The 
case  before  me  is  not  one  of  a  special  private  speculation  or 
particular  mercantile  operation ;  it  is  one  of  the  ordinary 
operations  of  commerce,  in  which  delay  may  inflict  as  much 
injury  on  the  shipper  with  respect  to  the  market  value  of 
the  ^oods  as  their  deterioration  from  want  of  requisite 
appliances  or  improper  exposure  during  the  passage.  Upon 
the  same  principle  the  carrier  is  responsible  for  both 
injuries. 

The  depreciation  in  the  market  value  of  these  goods  has 
been,  in  mv  opinion,  the  natural  consequence  of  the  carrier's 
nnreasonable  delay,  propter  rem  ipsam  non  habitam,  as  the 
civilians  say,  and,  for  tne  reasons  already  alleged,  I  think 
the  shipper  is  entitled  to  have  included  in  his  damages  the 
difference  between  the  market  price  at  the  time  when  the 

0)  Law  Rep.,  8  C.  P.,  181. 
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goods  did  arrive  and  at  the  time  when  they  ought  to  have 
arrived. 

I  must  therefore  direct  that  the  Registrar's  report  be 
varied  by  adding  to  the  damages  allowed  the  sum  of  £289 
6^.  dd.  which  represents  the  loss  of  market. 

I  think  that  the  justice  of  the  case  demands  that  the  plaia- 
tiff  has  his  costs  of  the  appeal  a'nd  of  the  refereiice. 

Solicitors  for  plaintiff :  Slibbard  &  Cronshey. 

Solicitors  for  defendant :  Parker  &  Clarke. 


[1  Probate  Diyiflion,  466.] 
Aug^  1,  1876. 

466]  *Thb  Star  of  India.    (K.  94.) 

CoUitUm^MtatHre  of  Dafnage^^Lou  of  Charterpartg. 

A  bark,  lying  in  the  Madras  Roads,  wac  chartered  to  proceed  to  the  CoreiBaodal 
coast,  and  there  load  a  cargo  for  London,  at  a  freight  of  66«.  per  too.  When  about 
to  proceed  to  her  loading  port,  she  was  ran  into  and  seriously  damaged  by  a  ship 
whose  owners  admitted  their  liability  for  the  collision.  At  a  reference  before  the 
Registrar,  assisted  by  mercliants,  to  assess  the  damages,  it  was  proved  that,  owing  to 
the  bark  having  been  delayed  at  Madras  fur  repairs,  rendered  necesaary  by  the  col- 
lision, the  cbai'terers  had  acquired  a  right  to  cancel  the  charterparty,  and  that  they 
had  cancelled  the  charterparty ;  afterwards,  when  the  repairs  were  completed,  tho 
bark  being  unable  to  procure  more  profitable  employment,  sailed  from  Madras  for 
London  with  cargo,  at  a  freight  of  46s.  per  ton.  The  Registrar  disallowed  a  daim 
made  by  the  pUinti&  in  respect  of  the  loss  of  the  charterparty  so  cancelled^  and  th« 
plaintittis  appealed  to  the  court : 

Beldt  that  the  case  must  be  again  referred  to  the  Registrar,  with  directions  to 
indode  in  the  amount  of  damages  a  sum  in  respect  of  the  Toss  of  the  charterparty. 

This  was  a  petition  in  objection  to  the  ref)ort  of  the  regis- 
trar in*  an  action  of  damage,  instituted  on  behalf  of  the 
owners  of  the  bark  Cheviot  against  the  ship  Star  of  India, 
and  her  freight. 

The  petition  in  objection  alleged  substantially  as  follows : 

1.  This  is  an  action  to  recover  certain  damages  alleged  by 
the  plaintiffs  to  have  been  sustained  by  them  in  consequence 
of  a  collision  between  the  plaintiffs'  vessel,  the  Cheviot,  and 
the  defendants'  vessel,  the  Star  of  India.  The  defendants 
admitted  liability  for  the  damage  proceeded  for,  and  on  the 
31st  of  December,  1875,  such  damage  was  referred  to  the 
Registrar,  assisted  by  merchants,  to  report  upon  the  amount 
thereof. 

2.  The  Registrar  on  the  27th  of  March,  1876,  made  hia 
report.  By  this  report  all  the  items  of  the  plaintiffs'  claim 
are  allowed,  except  the  following:  Loss  of  charterparty, 
£483  18^.  Qd.  This  item  is  disallowed.  The  Registrar  has 
further  reported  that  the  plaintiffs  should  pay  the  reference 
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fees,  but  that  otherwise  each  party  ought  to  pay  his  own 
costs  of  the  reference. 

8.  The  plaintiffs  object  to  this  report  in  so  f^T  as  it  dis- 
allows the  above  item  an4  makes  the  above  order  as  to  costs, 
for  these  reasons  (among  others) : — 

(a.)  At  the  time  of  collision  the  Cheviot,  which  was  in 
Madi-as  Roads,  was  under  charter  to  take  a  cargo  from  the 
Coromandel  coast  (*)  to  London,  at  the  rate  of  83^.  per  ton, 
net  weight  delivered,  and  was  heaving  short,  in  order  to 
proceed  to  Gopalpore,  the  first  port  under  the  charter.  The 
cargo  which  she  would  have  carried  would  have  been  a  dead 
weight  cargo. 

(6.)  *The  collision  occurred  on  the  1st  of  May,  1875,  [467 
and  as  the  Cheviot  was  so  damaged  that  she  could  not  pos- 
sibly reach  Gopalpore  by  the  lOth  of  May,  the  charterers, 
in  accordance  with  a  power  given  to  them  to  that  effect,  can- 
celled the  charter. 

(c).  By  the  timc^the  Cheviot  was  repaired  the  season  had 
nearly  closed  and  freights  had  fallen. 

{d.)  The  Cheviot  was  not  sufficiently  repaired  to  take  in 
cargo  till  the  4th  of  July,  nor  sufficiefntly  repaired  to  pro- 
ceed to  sea  till  the  13th  of  July. 

{€.)  On  the  4th  of  July  the  Cheviot  could  have  been  char- 
tered for  a  siniilar  voyage  to  that  on  which  she  had  been 
chartered  at  the  rate  of  46^.  a  ton  ;  but  she  could  not  have 
sailed  for  the  ports  of  loading  till  on  or  after  the  13th  ;  in- 
stead thereof  she  was  loaded  at  Madras  on  and  after  the  4th 
of  July,  at  the  rate  of  46^.  per  tori  of  measurement  goods. 

(/.)  The  plaintiffs'  claim  is  for  the  difference  between  the 
freight  which  the  Cheviot  would  have  earned  under  the  can- 
celled charterparty  and  that  which  she  earned  under  the 
loading  at  Madras.  The  plaintiffs  have  not  claimed  or 
received  demurrage  for  the  detention  of  the  Cheviot  after  the 
4th  of  July. 

(ff.)  If  the  plaintiffs  succeed  wholly  or  partially  in  this 
claim,  th«  costs  of  the  reference  ought  to  be  awarded  to 
them. 

The  petition  prayed  the  court  to  order  the  rei)ort  to  be 
reformed  by  allowing  to  the  plaintiffs  the  said  sum  of  £583 
18^.  9^.,  or  such  part  thereof  as  to  the  court  might  seem  just. 

The  report  of  the  Registrar  was  annexed  as  an  exhibit  to 

Q)  The  charterparty  proWded  that  sel  should  not  arrive  at  the  first  loading 
the  ship  should  proceed  to  two  ports  port  and  be  ready  to  take  in  carfi;o  be- 
on  the  Coromandel  coast  to  be  declared,  fore  the  10th  of  April,  1875.  It  ap- 
The  charterers  to  have  the  option  of  peared  that  on  the  22d  of  March  Gopal- 
cancelling  the  charterparty  if  the  ves-  pore  was  declared  as  the  first  port. 
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the  petition  in  objection.     So  far  as  is  material  it  was  in 
terms  as  follows : — 

I  find  that  there  is  dae  to  the  plaintiffs,  in  respect  of  their  said  claim,  the  sam 
of  £577  19«.  lOd.f  together  with  interest  thereon  as  stated  in  the  schedule  hereto 
annezec(.  And  |  am  also  of  opinion  that  each  party  ought  to  be  left  to  pay  his 
own  costs  of  the  reference,  the  reference  fees  to  be  paid  by  the  plaintiff. 

Admiralty  Kegistry,  March  27, 1876.  H.  C.  Rothsrt,  Registrar. 

The  schedule  annexed  to  the  report  was  as  follows : — 

1.  Demurrage  of  the  bark  Cheviot,         aaimed.  AUowed. 

of  494  tons,  at  4d.  per  ton 

Ser  day,  from  1st  May  to  4th 
uly,  1875,  viz.,  65  days 

2.  Loss  of  charterparty 

3.  Surveyor's  fees  at  Madras 

4.  Telegrams  from  Madras  . 
6.  Telegrams   from    Glasgow  to 

Madras  .... 

6.  Repairs  to  figure-head    . 

£1161  18    7        577  19  10 
468]    *With  interest  at  4  per  cent,  per  annum,  from  the 
4th  of  July,  1876,  until  paid. 

The  answer  of  the  defendants  contained  the  following 
allegations : — 

''The  alleged  damage  claimed  by  the  plaintiffs  in  respect  of 
the  loss  of  the'said  chartqrparty  was  too  uncertain  and  too 
remote,  and  it  was  thererore  properly  disallowed  by  the 
Registrar.. 

"  Refgard  being  had  to  the  demurrage  allowed  to  the  plain- 
tiffs, and  to  the  other  facts  and  circumstances  of  the  case, 
the  plaintiffs  failed  to  prove  that  they  had  in  fact  incurred 
any  loss  by  reason  of  their  not  having  fulfilled  the  said 
charterparty,  and  on  the  contrary  the  profits  actually  earned 
by  the  plaintiffs  were  fully  equal  to  the  profits  which  they 
would  nave  earned,  had  the  Cheviot  performed  the  said 
voyage  to  Gopalpore  and  received  her  intended  cargo  and 
proceeded  to  London  therewith,  and  delivered  the  same 
there. 

"The  defendants  have  always  been  ready  and  willing  to 
settle  the  claims  of  the  plaintiffs  other  than  t£e  said  claim 
for  loss  of  charterparty,  from  which  latter  claim  alone  the 
necessity  for  the  reference  arose." 

It  appears  by  the  judgment  that  the  principal  facts  alleged 
in  the  petition  in  objection  were  supported  by  the  evidence 
produced  before  the  Registrar. 
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July  11,  18.  Watkin  Williams,  Q.C.,  and  W.  O.  F.  Phil- 
limoie,  for  the  plaintiffs  in  objection  to  the  report:  The 
plaintiffs  were  prevented  by  the  collision  from  fulfilling  the 
charter  they  had  entered  into,  and  from  earning  the  amount 
of  freight  due  thereunder.  It  is  true  that  the  plaintiffs  are 
not  entitled  to  recover  itom  the  defendants  the  entire  amount 
stipulated  for  on  the  charterparty,  inasmuch  as  they  ob- 
tained a  car^o  from  Madras  at  a  lower  rate  of  freight,  but 
they  are  clearly  entitled  to  some  sum  in  respect  of  the  loss 
of  their  charter  even  after  all  reasonable  deductions  have 
been  made :  Jebsen  v.  JSSast  and  West  India  Dock  Co,  (*). 
The  rules  applicable  in  cases  of  contracts  do  not  govern  in 
cases  of  tort:  Fravjce  v.  Oaudeti^\  Dams  v.  Oarretti^\ 
Rowley  V.  London  and  North  Western  Ry.  Co.  {*).  At  the 
time  of  the  collision  the  adventure  for  which  the  bark  was 
chaKered  had  virtually  commenced,  and  if  insured  for  the 
voyage,  the  vessel  would  have  been  at  the  risk  of  her  under- 
writers :  Maude  and  Pollock,  Merchant  Shipping,  p.  305, 
ed.  1861. 

JS.  C.  Clarkson,  for  the  defendants :  Sufficient  compensa- 
tion has  been  allowed  the  plaintiffs.  The  damages  they  seek 
are  too  *remote  and  uncertain :  Hoey  v.  FeUon  (*)  ;  [469 
Walker  v.  Ooe  (*).  The  immediate  cause  of  the  loss  of  the 
charterparty  was  the  act  of  the  charterers  in  exercising  their 
option  to  cancel  the  charter.  The  only  cases  in  which,  by 
the  practice  of  the  Court  of  Admiralty,  the  loss  of  a  charter- 
party  has  been  considered  in  assessing  the  damages  occa- 
sioned by  a  collision,  are  cases  where  a  vessel  has  been 
damaged  when  at  her  loading  port  ready  to  take  on  board 
her  cargo.  Here  the  bark,  if  she  had  started  from  Madras, 
might  have  never  arrived  at  her  loading  port  in  safety. 

[Sir  Robert  Phillimore  referred  to  the  Parana  (').] 

In  giving  the  plaintiffs  demurrage  for  sixty-five  days  the 
Registrar  took  into  consideration  that  the  bark  was  lying 
idle  for  that  time  without  employment.  If,  in  addition  to 
this,  the  plaintiffs  receive  damages  in  respect  of  the  loss  of 
the  charter,  they  will  receive  more  than  they  would  have 
received  if  their  vessel  had  been  able  to  proceed  to  the  load- 
ing port  named  under  the  charter. 

Phillimore^  in  reply. 

Cur.  adv.  vult. 

Q)  Uw  Rep.,  10  C.  P.,  800.  (»)  11  C.  B.  (N.S.),  142;  81  L.  J.  (C.P.), 

(*)  Law  Rep.,  6  Q.  B.,  199.  106. 

(»)  6  Bing.,  716.  (•)  8  H.  A  N.,  896;   4  H.  «k  K,  860; 

(*)  Law  Rep.,  8  Ex.,  221.  27  L.  J.  (Ex.),  427;  28  L.  J.  (Ex.),  184, 

(^)  Ante,  p.  462. 
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Aug.  1.  Sir  Robert  Phillimore:  The  Cheviot,  a  ves- 
sel of  494  tons,  was  run  into  on  the  1st  of  May,  1875,  vjrhile 
at  anchor  in  Madras  Roads  by  the  Star  of  India.  This  ves- 
sel admitted  her  liability,  and  the  usual  reference  was 
ordered  to  the  Registrar,  assisted  by  merchants,  to  ascertain 
the  amount  of  damages.  On  the  27th  of  March,  1876,  the 
Registrar  made  his  report,  in  which  all  the  items  of  the 
plamtiflfs'  claim  were  allowed  except  one:  each  party ^ to 
pay  his  own  costs.  The  item  not  allowed  was  for  the  loss 
of  a  beneficial  charterparty  estimated  at  £583  18^.  9d. ;  the 
whole  of  this  sum  was  disallowed.  Against  this  ruling, 
and  against  that  which  left  each  party  to  pay  his  own  costs, 
the  owners  of  the  Cheviot  have  appealed.  The  case  has 
been  ably  and  carefully  argued  before  me.  The  following 
averments  in  the  petition  are  proved  or  admitted:  [His 
Lordship  here  read  paragraphs  (a)  to  (e)  of  the  third  article 
of  the  petition  in  objection.]  The  clauses  of  the  charter- 
party  to  which  it  is  necessary  to  refer  are  the  following : 
"  Twenty-five  working  days  are  to  be  allowed  the  charterers 
or  their  agents  (if  the  ship  be  not  sooner  dispatched)  for 
470]  loading  the  said  *ship  on  the  Coromandel  coast,  to 
commence  twenty-four  hours  after  the  captain  has  given 
notice  in  writing  to  the  charterers'  agent  that  he  is  ready  to 
receive  cargo,  and  ten  days  on  demurrage  over  and  above 
the  said  laying  days  at  120  rupees  per  day,  to  be  paid  to 
the  master  day  by  aay  as  due,  athis  option.  Time  occupied 
in  changing  ports  not  to  count  as  lay  days.  Lay  days  not 
to  commence  before  the  10th  of  April,  1876.  Charterers  to 
have  the  option  of  cancelling  this  charterparty  if  the  vessel 
do  not  arrive  at  first  loading  port,  and  be  ready  to  take  in 
cargo  by  the  10th  of  May.'' 

The  main  ground  upon  which  the  Registrar  founded  his 
rejection  of  the  item  of  the  los^  of  the  beneficial  charter- 
party,  and  which  has  been  insisted  upon  in  the  argument 
before  me,  was  that  the  claim  for  damages  on  this  account 
was  too  remote.  This  was  the  main  ground ;  but  the  Regis- 
trar api)ears  also  to  have  holden  that  the  proximate  cause  of 
the  loss  was  the  option  given  by  the  charterparty  to  the  char- 
terers, and  which  they  exercised  by  cancelling  the  agreement, 
because  the  ship  did  not  arrive  so  as  to  be  ready  to  take  in 
cargo  by  the  10th  of  May. 

I  may  dispose  of  this  latter  c[uestion  first.  I  am  unable 
to  see  how  the  granting  of  this  option,  which  it  was  per- 
fectly competent  for  the  owners  of  the  Cheviot  to  make,  can 
be  in  any  legal  sense  considered  the  real  or  proximate  cause 
of  the  loss.     But  for  the  damage,  there  is  everj'^  presumption 
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that  the  Cheviot  would  have  arrived  in  proper  time,  and 
that  there  would  have  been  no  opportunity  given  for  the 
exercise  of  the  option. 

With  regard  to  the  main  objection  of  remoteness,  it  has 
been  contended  that  the  ordinary  length  of  the  voyage  from 
Madras  to  Gopalpore  was  six  days ;  and,  though  it  is.  ad- 
mitted that  the  ship  had  three  days  over  the  time  necessary 
for  the  accomplishment  of  it,  and  that  at  the  time  the  col- 
lision happened,  according  to  the  evidence  of  the  captain, 
the  Cheviot  "was  ready  to  proceed  to  Gopalpore,  which 
was  the  lirst  port  she  had  to  proceed  to  on  the  Coromandel 
coast  to  load,  and  at  the  time  the  collision  happened  we 
were  actually  heaving  short  on  board  the  Cheviot,  for  the 
purpose  of  getting  under  weigh  for  the  purpose  of  proceed- 
ing to  the  said  port  of  Gopalpore."  The  voyage  may 
therefore  be  said  to  have  begun,  but  it  is  contended  that, 
nevertheless,  the  ship  might  have  met  with  some  perils  be- 
fore she  art-ived  at  her  loading  *port — might  have  E471 
been  lost,  or  at  least  delayed  by  bad  weather,  and  that  all 
the  plaintiffs  can  be  said  to  have  lost  wus  the  chance  of  per- 
forming the  charterparty,  which  is  too  remote  an  item  to  be 
taken  into  account  in  the  consideration  of  compensation. 
The  answer  to  these  objections  appears  to  me  to  be  that, 
though  they  may  avail  to  show  that  the  whole  sum  which 
represents  the  loss  of  the  beneficial  charterparty  cannot  be 
claimed,  but  that  a  certain  deduction  should  be  made  from 
it,  they  do  not  avail  to  show  that  the  item  should  entirely 
be  struck  out. 

With  respect  to  various  decisions  which  were  cited  relat- 
ing to  cases  of  insurance  contracts  s^nd  the  like,  I  must  ob- 
serve that  this  is  the  case  of  compensation  demanded  from 
a  wrongdoer,  and  governed  by  different  principles  of  law. 
In  the  case  of  Tae  HaUey  ('),  I  said  what  1  must  now 
repeat: 

I  gladly  avail  myself  of  Dr.  Lusliington's  langoage  in  this  matter  In  a  case  in 
which  he  distingnishes  (speaking  of  the  duty  of  tne  Registrar  and  merchants 
as  referees  of  the  High  Court  of  Admiralty)  between  cases  of  collision  and  cases 
of  insurance.  "One/*  he-^Dr.  Lushington — ^says,  "of  the  principal  and  more 
important  objctions  to  the  report  under  consideration  is  this,  that  the  Regis- 
trar and  merchants,  in  fixing  the  amount  to  be  paid  for  repairs,  and  the  supply 
of  new  articles  in  lieu* of  those  which  have  b^n  damaged  or  destroyed,  have 
deducted  one  third  from  the  full  amount  which  such  repairs  and  new  articles 
would  cost.  This  deduction,  H  is  said,  has  been  made  in  consideration  of  new 
materials  being  substituted  for  old,  and  is  Justified  upon  the  principle  of  a  rule 
which  is  alleged  to  be  invariably  adopted  in  cases  of  insurance.  The  first  ques- 
tion, then,  which  I  have  to  consider  is  the  applicability  of  the  rule  in  question 
to  a  case  of  the  present  description  ;  and  this  question,  it  is  obvious,  involves  a 
principle  of  considerable  importance,  not  only  as  regards  the  decision  in  this 
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particalar  case,  but  as  establishing  a  rale  for  assessing  the  damages  in  all  other 
similar  cases.  Now,  in  my  apprehension,  a  material  distinction  exists  between 
cases  of  insurance  and  cases  of  damages  by  collision,  and  for  the  following  rea- 
sons ;"  and  then  the  learned  judge  explains  the  nature  of  an  insurance  contract, 
and  he  continues  :  "  With  regard  to  cases  of  collision,  it  is  to  be  observed  that 
they  stand  upon  a  totally  different  footing.  The  claim  of  the  suffering  party 
who  has  sustained  the  loss  arises,  not  ex  contractu,  but  ex  delicto  of  the  party 
by  whom  the  damage  has  been  done,  and  the  measure  of  the  indemnification  is 
not  limited  by  the  terms  of  any  contract,  but  is  coextensive  with  the  amoiint  of  the 
damage.  The  right  against  the  wrongdoer  is  for  a  restitutio  in  integrum,  and  this 
restitutio  he  is  bound  to  make  without  calling  upon  the  party  injured  to  assist 
him  in  any  way  whatever.  If  the  settlement  of  the  indemnification  be  attended 
with  any  difficulty  (and  in  those  cases  difficulties  must  and  will  frequently 
occur)  the  party  in  fault  must  bear  the  inconvenience.  He  has  no  right  to  fix 
472]  this  inconvenience  *upon  the  injured  party, .And  if  that  party  derives 
incidentally  a  greater  benefit  than  mere  indemnification,  it  arises  only  from  the 
impossibility  of  otherwise  effecting  sucU  indemnification  without  exposing  him 
to  some  loss  or  burden  which  the  law  will  not  place  upon  him." 

In  the  more  recent  case  of  France  v.  Oaudet{^\  the  dis- 
tinction, between  an  action  of  contract  for  the  recovery  of 
damages  and  an  action  against  a  wrongdoer,  appears  to 
havtf  been  very  clearly  taken.  Lastly,  it  has  been  con- 
tended that  the  grant  of  demurrage  in  this  case  of  Ad.  per 
ton  per  day  from  the  1st  of  May  to  the  4th  of  July — sixty- 
five  days — ^put»an  end  to  any  claim  founded  on  difference 
of  freight,  and  includes  the  profitable  employment  of  the 
ship  during  that  time :  that  2a.  per  ton  covers  the  expenses, 
and  the  other  2d.  per  ton  compensates  the  non-use  of  the 
capital.  I  am  not  of  opinion  that  on  those  accounts  the 
claim  founded  on  the  difference  of  freight  is  extinguished.  It 
is  not  merely  the  beneficial  charterparty  which  is  lost,  but 
also  the  sixry-five  days  during  which  the  vessel  has  not  been 
beneficially  employed  ;  and  upon  the  whole  I  am  of  opinion 
that  I  must  refer  this  matter  again  to  the  Registrar,  with  the 
assistance  of  merchants,  to  report  upon  what  may  be,  in  the 
circumstances,  according  to  their  opinion,  a  compensation 
for  the  loss  of  the  beneficial  charterparty.  The  whole  sum, 
viz.,  £583  18^.  9<i.,  ought  not  to  be  granted,  and,  indeed,  is 
not  claimed.  Among  the  deductions  from  that  sum  will 
have  to  be  considered  the  difference  between  a  voyage  from 
Madras  to  London,  and  from  the  Coromandel  coast  to  Lon- 
don ;  the  saving  of  what  is  called  wear  and  tear  to  the 
vessel,  and  the  uncertainties  and  perils  incident  to  all  sea 
voyages.  Other  circumstances  justifying  deductions  will, 
perhaps,  suggest  themselves  to  the  great  experience  of  the 
Kegiscrar  and  merchants,  as  to  which  I  have  no  desire  to 
fetter  their  discretion. 

The  judgment  which  I  now  deliver  is  that  the  item  for 
the  loss  of  the  beneficial  charterparty,  which,  as  being  too 
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remote  and  uncertain,  has  been  disallowed,  oaght  to  be 
considered  and  allowed,  subject  to  all  just  and  reasonable 
deductions. 

Solicitors  for  plaintiffs :  LowUss  &  Co, 
Solicitors  for  defendants :  Saxton  &  Son, 


[1  Probate  DWisioD,  478.] 
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SaUxMffe-^Salvage  Servieet  rendered  in  eavina  the  Idvea  of  Pataenaers  in  Danger — Bighi 
of  Life  Salvort  to  arrest  Cargo  recovered  bg  Dwere  avbeequenUy  to  Servicee  in  reaped 
of  toAieh  Salvage  HemtmeraHon  i$  daimed, 

A  German  Bteamship  was  wrecked  in  British  waters  and  the  lives  of  ten  of  her 

Sassengers'were  saved  by  the  crews  of  a  pilot  cotter  and  three  gigs.  Subsequently 
ivers,  employed  by  the  owners  of  the  cargo  of  the  steamship,  succeeded  in  recover- 
ing from  the  wreck  a  laree  amount  of  specie.  A  cause  of  salvage  was  instituted  on 
behalf  of  the  owners  and  masters  and  crews  of  the  pilot  cutter  and  the  gigs  against 
the  specie : 

Beld,  that  the  plainti£b  were  entitled  to  be  paid  salva^  remuneration  out  6f  the 
proceeds  of  the  specie. 

These  were  consolidated  actions  of  salvage  instituted  on 
behalf  of  the  owners,  masters,  and  crews  of  the  pilot  cutter 
Rapid  and  the  boats,  O.  and  M.,  Guinevre,  and  Swift,  all  of 
the  Scilly  Islands,  against  certain  cargo,  lately  laden  on 
board  the  German  steamship  Schiller,  and  against  the  own- 
ers of  such  cargo. 

The  statement  of  claim  delivered  in  the  consolidated 
actions  in  the  first  twenty- two  paragraphs  narrated  the  cir- 
cumstances under  which,  on  the.morning  of  the  8th  of  May, 
1876,  the  Rapid,  the  Guinevre,  and  the  O.  and  M.  had 
started  from  tne  island  of  Saint  Agnes,  and  the  Swift  from 
the  island  of  Bryer,  and  the  plaintiffs  on  board,  twenty-five  in 
all,  had  succeeded  in  saving  the  lives  of  ten  persons,  who  had 
been  passengers  on  board  the  Schiller  when  that  vessel  was 
wrecked  on  the  night  of  the  7th  of  May,  1876,  on  the  Retar- 
rier  Reef,  about  three  quarters  of  a  mile  southeast  by  east 
of  the  Bishop's  Rock  lighthouse,  and  were  picked  up  in  an 
exhausted  state,  two  out  of  broken  lifeboats  belonging  to 
the  Schiller,  the  remainder  whilst  floating  in  the  water  near 
the  place  where  the  wreck  had  occurred. 

It  also  appeared  from  other  allegations  in  the  same  para- 
graphs in  tne  statement  of  claim,  that,  after  the  passengers 
had  been  rescued,  they  were  taken  in  safety  to  the  island  of 
St.  Mary,  and  that  the  news  of  the  disaster  to  the  Schiller 
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was  first  made  known  at  that  island  by  the  plaintiffs,  from 
whence  other  and  farther  assistance  was  dispatched,  and  to 
two  fishing  boats,  who  saved  five  lives. 
474]  *The  23d  paragraph  of  the  statement  of  claim  was 
in  terms  as  follows :  A  small  portion  of  the  stores  and  hoU 
of  the  Schiller  have  been  saved.  The  total  value  of  the 
property  saved  is  £40,000. 

From  answers  to  interrogatories,  it  appeared  that,  since 
the  salvage  services  had  been  rendered,  the  crew  of  the  O. 
and  M.  had  received  the  sum  of  £75  from  three  of  the  pas- 
sengers they  had  rescued,  and  that,  long  after  the  institution 
of  tne  consolidated  actions,  the  vice-consul  of  the  German 
government  at  Scilly  had  paid  £1  to  each  of  the  four  men 
who  had  formed  the  crew  of  the  Swift.  With  the  excep- 
tion of  these  sums  no  remuneration  whatever  in  respect  of 
the  services  they  had  rendered  had  been  received  by  any  of 
the  plaintiffs. 

The  statement  of  defence  alleged,  inter  alia,  as  follows : — 

1;  The  defendants  admit  the  statements  of  fact  in  articles 
1  to  22,  *both  inclusive,  of  the  statement  of  claim. 

2.  The  services  of  the  plaintiffs  to  the  passengers  of  the 
Schiller  were  rendered  at  some  risk  to  themselves,  but  not 

,at  great  risk. 

3.  The  said  passengers  were  not  the  owners  of  the  cargo 
proceeded  against  in  tnis  action,  and  the  plaintiffs  rendered 
no  services  to^  and  did  riot  attempt  to  save,  the  said  cargo 
or  the  owners  thereof.  Such  cargo  was  saved  under  the 
circumstances  in  the  next  article  mentioned. 

4.  Some  time  after  the  wreck  of  the  Schiller,  and  after 
the  vessel  was  partially  broken  up  and,  with  her  cargo, 
had  sunk  in  deep  water  and  had  oeen  abandoned  by  all 
concerned,  the  defendants  determined  to  endeavor  to  raise 
six  barrels  of  specie  belonging  to  them,  and  which  were 
known  to  be  in  the  vessel's  hold.  The  defendants  there- 
upon engaged  a  staff  of  divers  and  workmen,  and  worked 
for  many  weeks  at  great  expense  and  with  great  uncertainty 
as  to  the  success  of  their  operations.  During  this  time,  and 
so  long  as  it  remained  doubtful  whether  the  operations 
would  not  be  altogether  unprofitable,  the  plaintiffs  did  not 
profess  to  be  interested  in  or  to  have  a  claim  against  the 
cargo  in  respect  of  which  the  operations  were  proceeding. 

5.  After  many  weeks  of  unsuccessful  and  unreniunerative 
operations,  the  defendants  succeeded  in  raising  four  of  the 
barrels  of  specie  and  a  portion  of  the  contents  of  another 
barrel,  of  the  total  value  of  £40,000,  and  the  specie  so  saved 


Tol.  I.]  PROBATE  DIVISION.  485 

The  Cargo  ex  Schiller.  1876 

■  .   •    ■  ■ 

was  conveyed  to  Penzance.     This  specie  is.  the  cargo  pro- 
ceeded against  in  this  action. 

8.  Numerous  portions  of  the  Schiller,  and  of  her  tackle, 
apparel  and  furniture  had  been  saved  and  recovered  by 
persons  other  than  the  defendants  prior  to  the  commence- 
ment of  these  actions,  but  the  plaintiffs  made  no  attempt  to 
enforce  a  claim  against  such  property. 

9.  The  plaintiffs  respectively  have  received,  or  are  entitled 
to  receive,  and  can  upon  application  receive  from  the  pas- 
sengers to  whom  they  rendered  the  said  services,  and  from 
the  owners  of  the  Schiller,  and  from  the  German  Grovern- 
ment,  ample  remuneration  for  their  said  services. 

*10.  The  Schiller,  at  the  time  of  her  loss,  was  a  [475 
German  ship,  sailing  under  the  German  .flag,  and  by  the  law 
of  Germany,  the  ship  and  the  owners  thereof  and  the  pas- 
sengers themselves  are  liable  for  the  remuneration  of  the 
services  in  the  statement  of  claim  mentioned,  and  the  de- 
fendants, as  owners  of  the  cargo,  on  board  the  said  vessel, 
fire  not  in  the  circumstances  aforesaid  liable  for  such  re- 
muneration. 

The  reply  contained,  inter  aHOy  the  following  allega- 
tions : — 

1.  It  is  not  true,  as  stated  in  the  4th  paragraph  of  the 
statement  of  defence  that,  during  the  time  therein  men- 
tioned, the  plaintiffs  did  not  profess  to  be  interested  in  or 
to  have  a  claim  against  the  cargo  therein  mentioned. 

3.  It  is  not  true  that  any  portion  of  the  Schiller,  or  of  her 
tackle,  apparel,  or  furniture,  which  were  or  are  of  any  ap- 
preciable value,  had  or  have  been  saved  or  recovered. 

4.  It  is  true,  as  stated  in  paragraph  10,  that  the  Schiller 
was,  at  the  time  of  her  loss,  a  German  ship  sailing  under  the 
German  flag,  but  with  this  exception,  the  several^  allegations 
in  paragraphs  9  and  10  are  untrue. 

5.  At  the  time  of  the  render  of  the  services  stated  in  the 
statement  of  claim,  the  Schiller  was  a  ship  stranded  or  in 
distress  on  the  shore  of  a  sea  or  tidal  water  situate  within 
the  limits  of  the  United  Kingdom,  and  the  services  so  stated 
were  rendered  wholly  or  in  part  in  British  waters. 

March  13.  The  case  came  on  for  argument.  No  witnesses 
were  called,  but  it  was  admitted  that  the  services  had  been 
rendered  in  British  waters. 

The  Admiralty  Advocate  (Dr.  Dedne,  Q.C.)  and  W.  O.  F. 
Phillimore,  appeared  for  the  plaintiffs:  Tney  referred  to 
17  &  18  Vict.  c.  104,  s.  458  ;  25  &  28  Vict.  c.  63,  s.  69 ;  order 
in  council  of  the  7th  of  .April,  1864,  extending  the  provisions 
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of  the  Merchant  Shipping  Acts  as  to  life  salvage  to  Prassian 
ships :  The  Johannes  (*) ;  24  Vict.  c.  10,  s.  9 ;  The  Willem 
IIIO]  The  Fusilier  0\  The  Cairo  {*). 

Buk,  Q.C.,  and  Lodge,  for  the  defendants,  contended  that 
the  provisions  of  the  statutes  regulating  life  salvage  were  not 
such  as  to  entitle  the  plaintiffs  to  proceed  against  cargo 
which  had  been  recovered,  long  subsequent  to  the  services 
rendered  by  the  plaintiffs,  by  agents  employed  for  the  pur- 
pose by  the  owners  of  the  cargo.  ^^^  ^^  ^^^ 

•  

476]  *March  15.  Sib  Robert  Phillimore:  This  is  a 
suit  for  salvage  brought  by  a  pilot  cutter  and  some  small 
boats  against  a  portion  oi  the  cargo  recovered  from  the 
North  German  ship  Schiller,  which  went  to  pieces  not  long 
ago  off  the  Scilly  Islands. 

The  suitors  are  the  Rapid,  a  pilot  cutter,  valued  at  £500, 
with  a  crew  of  eight  hands  on  board  her ;  the  O.  and  M.,  a 
six-oared  ffig,  of  the  value  of  £40,  with  six  hands  on  board 
her ;  the  Guinevre,  a  six-oared  gig,  also  of  the  same  value, 
with  seven  hands,  including  Stephen  Hicks,  her  coxswain ; 
and  the  Swift,  a  boat  belonging  to  the  island  of  St.  Agnes, 
with  a  crew  of  four  hands,  including  her  coxswain,  Uriah 

.  It  appears  that,  on  the  7th  of  Mav  last  year,  shortly  be- 
fore midnight,  they  heard  the  whistle  of  a  steamer  and  the 
report  of  a  gun  at  the  island  of  St.  Agnes,  and  there  was  at 
that  time  a  very  dense  fog  over  the  whole  of  the  Scilly 
Islands.  It  appears  that,  nevertheless,  suspecting  that  some 
vessel  might  be  in  danger,  the  crew  of  the  O.  and  M.  started 
from  the  island  of  St.  Agnes  towards  what  is  called  the 
Western  Rocks.  The  crew  of  the  Guinevre  put  off  and  pro- 
ceeded in  the  same  direction. 

The  weather  at  the  time  continued  densely  thick  with  fog ; 
the  wind  was  from  the  S.W.,  and  a  very  heavy  sea  was  run- 
ning through  the  rocks  and  breaking  over  the  sunken  ledges, 
between  which  the  boats  had  to  pass  before  they  could  get 
outside,  to  such  an  extent  as  to  greatly  imperii  the  lives 
of  those  on  board  them.  All  these  facts  seem  to  be  admit- 
ted with  the  exception  of  one — the  greatness  of  the  danger, 
as  to  which  the  admission  is  qualified  ;  for  the  defendants 
say,  though  there  was  some  danger,  there  was  not  very 
great  danger. 

The  wind  increased  as  they  went  on.  The  fog  shut  out 
all  landmarks,  and,  notwithstanding  that  many  of  them 

(1)  Lush.,  182.  O  Br.  &  L.,  S41. 

(*)  Law  Rep.,  8  A.  A  E.,  487.  {*)  Law  Rep.,  4  A.  <fc  £.,  184. 


Vol.  I.]  PROBATE  DIVISION.  487 

The  CarjB^  ex  Schiller.  1876 

were  licensed  Trinity  pilots,  they  had  great  difficulty  in 
making  their  way. 

One  of  the  men,  being  on  the  island  of  Bryer,  saw  three 
spars  wash  on  shore  and  some  broken  deck  planks,  and, , 
summoning  the  crew  of  the  Rapid,  he  got  under  way  and 
passed  down  the  channel  between  the  islands  of  Samson  and 
Bryer,  with  some  difficulty.  The  statement  of  claim  then 
goes  on  to  state  that  Uriah  Legg,  who  was  on  the  look-out 
hill  above  Smith's  Sound  on  the  island  of  St.  Agnes,  between 
six  and  seven  on  the  same  morning,  saw  a  ^broken  [477 
ship's  lifeboat  drifting  to  the  southward  with  something 
dark  in  it,  which  he  conld  not  distinguish  for  the  fog,  ana 
immediately  launched  the  Swift  and  went  in  the  direction 
of  the  lifeboat,  and  rowing  up  to  her,  found  that  she  be- 
longed to  the  Schiller,  and  tnat  there  was  lyin^  in  her  a 
passenger  groanii^^,  benumbed  with  cold,  and  in  a  verv 
weak  state.  The  lifeboat  was  very  much  damaged,  one-haft 
of  her  port  side  being  clean  gone.  She  was  floating  on  a 
level  with  the  water,  and  the  passenger  was  immereed  in 
water  except  his  head  and  shoulders,  and  he  had  lost  all ' 
power  of  speech.  They  took  him  on  board  and  took  all 
proper  measures  to  restore  him  to  animation.  In  the  mean- 
time, the  other  boats  were  going  to  the  wreck  of  the  Schiller, 
and  the  statement  of  claim  goes  on  to  show  that  they  went 
in  the  direction  of  the  cries  between  the  rocks  which  are 
called  Mincarlo  and  Minalto,  the  channel  between  which  is 
filled  with  sunken  rocks  and  ledges,  and  saw  one  man  float- 
ing on  the  water,  and,  going  on,  saw  another  man,  whom 
they  rescued.  It  appears  that  the  Rapid  made  some  tacka 
to  see  if  there  were  any  men  floating  on  the  water,  but  not 
seeing  any,  and  finding  tlie  men  they  had  got  required  care, 
they  rowed  to  St.  Mary's  for  medical  assistance.  Whilst 
so  proceeding  they  passed  quantities  of  boxes,  clothes,  and 
trunks,  which  they  did  not  stop  to  pick  up,  being  anxious 
to  obtain  assistance  for  the  two  men.  I  mention  that  fact 
because  it  is  not  disputed  and  appears  to  me  really  to  the 
credit  of  the  salvors.  They  then  rowed  through  a  quantity 
of  wreckage  and  eventually  saved  six  men ;  and  upon  the 
whole  they  saved  ten  lives  themselves,  and  may  be  consid- 
ered as  indirectly  saving  more,  because  they  made  use  of  a 
steamboat  which  was  going  to  Penzance,  and  sent  word  of 
the  distress  and  danger  in  which  the  other  men  were,  and 
some  of  those  men  were  saved  on  board  the  steamer. 

Now  a  question  of  law  has  been  raised  with  respect  to 
these  services,  and,  first  of  all,  it  has  been  contended  that 
the  cargo  is  not  liable  to  pay  any  salvage  remuneration  for 


488  PROBATE  DIVISION.  [Vol  I. 

1876  The  Cai^o  ex  Schiller. 

the  saving  of  the  lives  of  these  people.  It  is  admitted  that 
no  part  oi  the  car^o  or  the  ship  was  saved  by  the  salvors, 
and  their  claim  is  rested  exclusively  and  entirely  on  the 
j)reservation  of  human  life.     It  was  admitted  that  this  qnes- 

^tion  had  been  much  discussed  in  the  case  of  The  Fusilier, 
both  in  the  High  Court  of  Admiralty  and  in  the  Judicial 
478]  *Committee  of  the  Privy  Council,  and  that  an  adverse 
decision  liad  been  come  to  in  both  these  courts,  but  it  was 
pressed  upon  nje  that  the  decision  might  be  erroneous  and 
might  be  reviewed  before  another  tribunal.  I  will  quote 
shortly  from  that  case,  which  is  to  be  found  in  the  3d  vol.  of 
Moore's  Privy  Council  Reports  (N.S.),  p.  61.  In  that  case 
my  learned  predecessor,  in  delivering  the  ^judgment  of  the 
Court  of  Admiraly,  said, — "Several  questions  of  law  have 

.arisen  respecting  what  is  called  life  salvage,  and  to  these 
questions  1  will  address  my  attention  before  considering  ihe 
particular  facts  of  the  case.  First,  then,  as  to  the  old  law 
respecting  salvage  of  life  when  not  connected  with  the  sal- 
vage of  property — the  law  before  any  statute  was  passed  on 
the  subject.  There  is,  I. apprehend,  no  doubt  that  the  law 
was  that  where  no  ship  or  cargo  had  been  salved,  no  prop- 
erty rescued  from  destruction,  but  lives  bad  been  saved 
from  the  ship^  no  suit  for  salvage  reward  could  be  main- 
tained. One  reason  for  this  state  of  the  law  was  that  no 
?roperty  could  be  arrested  applicable  to  the  purpose, 
here  could  be  no  proceeding  m  rem^  the  ancient  founda- 
tion of  a  salvage  suit.  It  is  true  that  an  anomalous  case 
did  sometimes  arise  where  one  set  of  salvors  exclusively 
salved  life  and  another,  wholly  distinct,  salved  the  ship  and 
cargo ;  but,  even  in  these  circumstances,  the  salvors  of  life 
alone  could  not  render  the  property  amenable  to  their 
claims.  Then,  as  to  the  case  where  life  and  property  had 
both  been  salved  by  one  set  of  salvors,  it  was  the  practice  of 
the  court  to  increase  the  amount  of  salvage  which  would 
have  been  given  if  property  only  had  been  saved,  and  such 
doctrine  does,  I  think,  rest  on  too  high  authority  to  be 
doubted.  The  practice,  too,  was  that  all  the  property 
salved  should  pay  in  such  increased  rate  of  salvage — the 
ship,  the  freight,  and  the  cargo,  each  in  proportion  to  its 
value.  Such  being  the  state  of  the  law  and  the  practice  of 
the  court,  the  question  arises,  what  was  the  grievance  which 
required  the  interposition  of  the  Legislature  %  That  griev- 
ance  clearly  was,  that  persons  who  had  risked  their  own 
lives  perhaps  and  salved*  life  only,  or  with  so  little  property 
as  not  to  afford  the  payment  of  an  adequate  reward,  could 
not  be  justly  compensated.     That  was  the  grievance  in- 
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tended  to  be  remedied.  No  doabt  the  leading  motive  for  a 
legislative  enactment  to  remedy  this  grievance  was  to  en- 
courage the  salving  of  life,  but  there  was  *a  subsidi-  [479 
ary  ground,  the  encouragement  of  salvors  generally ;  for 
reward  of  life  salvage  operates  as  a  further  incentive  to 
salvage  exertions.  This  being  so,  it  would  be  reasonable  to 
suppose  d  priori  that  the  remedy  given  by  the  Legislature 
would  be  commensurate  to  the  evil  and  effect  no  further 
change." 

And  then  the  learned  judge  enters  into  a  consideration  of 
the  sections  of  the  Merchant  Shipping  Act  (17  &  18  Vict. 
c.  104),  both  of  s.  458  and  of  s.  469,  and  he  comes  to  the  con- 
clusion that  the  cargo  was  clearly  liable  to  pay  the  life 
salvage. 

The  matter  was  argued  on  appeal  before  the  Privy  Coun- 
cil, and  I  had  the  honor,  I  think,  of  appearing  for  the  ap- 
pellants, Dr.  Deane  appearing  for  the  respondents. 

The  question  was  verv  fully  gone  into  indeed  and  very 
carefully  considered  in  the  Privjr  Council,  and  Lord  Chelms- 
ford delivered  judgment,  and  said :  '^  The  general  rule  as  to 
the  parties  liable  to  pav  salvage  is  that  the  property  actu- 
ally benefited  is  alone  chargeable  with  the  salvage  recovered. 
But  this  rule  is  inapplicable  in  the  case  of  life  salvage,  be- 
cause it  is  difficult  to  imagine  a  case  where  the  saving  of  the 
lives,  either  of  the  crew  or  of  the  passengers  of  a  vessel  in 
distress,  would  be  of  any  benefit  either  to  the  vessel  or  to 
the  cargo.  The  Legislature,  therefore,  could  not  have  in- 
tended that  the  benefit  to  property  should  be  the  criterion 
of  the  liability  to  the  payment  of  life  salvage.  All  that 
seems  to  have  been  Contemplated  is  that  there  should  be  in- 
cluded in  the  entire  sum  payable  for  salvage  of  ship  and 
cargo  a  distinct  reward  for  the  preservation  of  human  life." 
Then  his  Lordship  goes  into  the  question  of  the  468th  sec- 
tion of  the  Merchant  Shipping  Act,  which  was  much  dis- 
cussed before  me,  and  says :  '^  The  Legislature  seems  merely 
to  have  had  in  view  the  rewarding  at  a  higher  rate  persons 
whose  services  were  more  meritorious  from  having  rescued 
human  life  as  well  as  property  from  peril,  and  almost  to  have 
assumed  that  the  liability  to  the  salvage  would  attach  without 
any  distinction  upon  all  the  owners  of  property  exposed  to 
the  common  danger."  And  then  entering  into  a  considera- 
tion of  the  468th  and  469th  sections  of  the  statute,  as  remov- 
ing any  doubt  that  the  previous  section  might  have  created 
on  this  point,  his  Lordsnip  ended  the  judgment  by  saying : 
"The  object  of  the  Legislature  in  the  different  sections  re- 
ferred to  seems  to  have  been  to  give  a  *legislative  [480 
18  Eng.  Rep.  62 


490  PROBATE  DIVISION.  [Vol  L 

1876  The  Cargo  ex  Schiller. 

sanction  to  the  practice  of  the  Court  of  Admiralty  of  indi- 
rectly rewarding  salvors  for  the  preservation  of  human  life 
by  allowing  the  value  of  their  services  to  be  made  the  snb- 
ject  of  a  distinct  estimate,  but  without  intending  to  fix  the 
responsibility  of  payment  npon  one  class  of  owners  of  the 
property  involved  in  the  common  peril  more  than  on 
another." 

Now  it  has  been  contended,  as  I  have  already  observed, 
that  these  judgments  are  erroneous,  and  would  be  reconsid- 
ered and  perhaps  reversed  before'  another  tribunal.  I  am 
not  of  that  opinion  myself,  but  I  am  clearly  of  opinion  that 
if  I  were,  it  would  be  improper  in  me  to  give  a  judgment  in 
any  way  at  variance  with  the  decision  of  my  predecessor 
and  the  Privy  Council  in  this  matter,  and  I  decline  to  do  so. 
It  is  then  contended  that  there  is  a  distinction  between  this 
case  and  The  Fusilier  ('),  namely,  that  in  this  case  the 
cargo  was  saved  afterwards  by  the  owners,  and  there  was  no 
cargo  saved  at  the  time,  as  I  understand  the  argument, 
when  the  lives  of  these  passengers  were  saved.  Now,  I  con- 
fess I  am  unable  to  follow  any  distinction  in  principle  be- 
tween the  case  of  The  Fusilier  (*)  and  the  case  now  before 
me.  The  argument  that  it  is  not  a  case  for  salvage  reward 
because  the  owners  saved  the  property  afterwards  seems 
to  me  untenable.  The  value  of  tne  property  saved,  no 
doubt,  by  the  owners  themselves,  in  this  case  amounted  to 
about  £40,000  in  specie.  I  think  that  cargo  so  saved  was 
liable,  under  the  statute  to  which  I  have  referred,  in  accord- 
ance with  the  principles  of  the  judgment  I  have  adverted  to, 
to  pay  salvage  remuneration  to  those  who  saved  the  lives  on 
board  the  vessel,  by  whomsoever  that  property  was  saved, 
whether  by  another  set  of  salvors,  or  whetner  saved  by  the 
owners,  as  alleged  in  this  case.  I  am  of  opinion,  therefore, 
that  the  judgment  in  The  Fusilier  (')  binds  me,  and  that  1 
must  follow  It  on  the  present  occasion,  and  it  remains  only 
to  say  what  amount  of  remuneration  the  court  ought  to 
award.  The  property  is  very  large,  £40,000,  but  the  services, 
though  very  efficient,  were  not  long  or  accompanied  with 
much  danger — ^although,  I  think,  with  some  danger — to  the 
parties  performing  them.  They  lasted  between  three  and 
481]  four  hours:  and  there  is  no  doubt  whatever  *that 
the  lives  of  these  people  would  have  been  irretrievably  lost 
but  for  the  exertions  of  these  men. 

I  have  already  spoken  with  the  praise  which  I  think  the 
plaintiffs  deserve  for  their' hastening  to  save  human  life  and 
disregardihg  portions  of  the  cargo  which  might  have  been 

(')  8  Moo.  p.  C,  61 ;  B.  4k  L.,  841. 
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yalaable  to  them  had  they  saved  them ;  and  I  need  not  refer 
to  that  a^in.  It  has  been  said  they  have  received  £75 ; 
bat,  lookin;^  to  the  affidavit  in  answer  to  the  defendants' 
interrogatories  referred  to,  I  think  that  sum  must  be  con- 
sidered as  not  having  been  paid  by  the  cargo,  but  by  the 
passengers,  who  were  naturally  prompted  to  give  a  reward 
out  of  their  own  pockets  to  those  who  had  saved  their  lives. 
There  were  four  boats  of  the  value  I  have  described,  and 
'the  number  of  men  I  have  mentioned,  and  I  think  I  shall 
make  a  fair  award  if  I  allot  £600  to  all  the  boats  in  this 
case. 

Solicitors  for  plaintiffs :  Lowless  &  Co. 

Solicitors  for  defendants :   WaUons^  Bvbh  A  Walton. 
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209]         *^^  ^^  Walker's  Mortgage  Trusts. 

TVwtee  Ad,  1850,  «s.  2, 10-Votn/  Mortgage— OuUtanding  Legal  EBiaU^Former 

TVustee, 

One  of  three  joint  mortgageea,  who  were  tmsteee,  went  abroad,  and  in  his  abeenoe 
the  mortgage  was  paid  off,  and  by  a  deed,  to  which  he,  with  the  other  trustees,  was 
named  a  party,  but  which  he  never  executed,  the  debt  and  security,  except  the  legal 
estate  outstanding  in  him,  were  vested  in  the  transferee  of  the  mortgage.  After- 
wards a  new  trustee  was  by  deed  appointed  a  trustee  in  his  place  : 

ffeld,  that  the  neglect  or  refusal  of  the  old  trustee  to  convey  the  outstanding  legal 
estate  brought  the  case  within  the  Trustee  Acts,  and  that  the  court  had  juris^ction 
under  those  acts  to  vest  in  the  transferee  the  outstanding  legal  estate. 

In  re  OaborrCs  Mortgage  Trueta  (^)  distinguiahed. 

This  was  a  petition  under  the  Trustee  Acts. 
The  Rev.  Jonathan  Dawson  died  on  the  29th  of  January, 
1855,  having  by  his  will,  dated  the  2d  of  April,  1853,  given 

Q)  Law  Rep.,  12  Eq.,  892. 
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his  real  and  personal  estate  to  his  wife  (who  afterwards. be- 
came Mrs.  Longley),  and  Thomas  Greorge  Pearse  and  Rich- 
ard Roger  Western  upon  certain  trusts. 

By  way  of  investing  a  sum  of  £6,700,  part  of  the  testator^  s 
estate,  on  real  security,  the  trustees,  by  a  deed  of  the  29th 
of  Julv,  1863,  took  a  transfer  from  a  Miss  Elizabeth  Walker, 
with  the  concurrence  of  the  persons  entitled  to  the  equity 
of  redemption,  who  were  parties  to  the  deed,  of  a  mortgage 
of  real  estate  for  that  amount,  then  vested  in  Miss  Walker, 
whereby  the  legal  estate  became  vested  in  the  trustees. 

On  the  6th  of  March,  1866,  the  trustees  of  the  will  gave 
notice  to  the  mortgagors  to  call  in  the  mortgage,  and  shortly 
afterwards,  in  the  same  month  of  March,  1866,  Thomas 
George  Pearse  left  England  to  reside  in  the  United  States  of 
America. 

By  a  deed  of  the  26th  of  February,  1867,  indorsed  on  that 
of  the  29th  of  July,.  1863,  and  expressed  to  be  made  between 
Mr.  and  Mrs.  Longley  and  Messrs.  Pearse  and  Western  of 
the  one  part,  and  Thomas  Griffiths  Powell,  one  of  the  peti- 
tioners, of  the  other  part,  the  debt  and  security  were  as- 
signed to  Powell,  by  whom  the  *principal  sum  and  [210 
all  arrears  of  interest  had  been  previously  paid  oflf.  This 
deed  was  executed  by  Mr.  and  Mrs.  Longley  and  by  Mr. 
Western,  and  the  indorsed  receipt  was  also  signed  by  them, 
and  the  deed  was  duly  acknowledged  by  Mrs.  Longley.  But 
it  was  not  executed,  nor  the  receipt  signed,  by  Pearse,  who 
refused  to  concur. 

By  a  deed  of  the  18th  of  March,  1867,  Robinson  Fowler 
was  appointed  a  trustee  of  Jonathan  Dawson's  will  in  the 
place  of  Pearse,  and  the  £6,700  was  invested  in  the  names 
of  the  new  trustees. 

The  present  petition  was  presented  by  Powell,  and  the 
mortgagors  and  the  persons  interested  in  the  money  ad- 
vanced by  Powell.  It  stated  the  above  facts,  and  also 
alleged  that  Pearse  wilfully  declined  to  execute  the  convey- 
ance, and  that,  although  he  was  believed  to  be  in  England, 
his  address  was  unknown  to  the  petitioners.  The  petition 
was  entitled  in  the  matter  of  the  Trustee  Acts,  ana  asked 
that  an  order  might  be  made  vesting  in  Powell  the  lands  and 
hereditaments  comprised  in  the  indenture  of  the  29th  of 
July,  1863,  for  all  the  legal  or  other  estate  or  interest  in  one 
undivided  third  or  other  part  or  share  vested  in  Pearse  un- 
der the  same  indenture,  and  subject  to  the  trusts  and  equi- 
ties subsisting  thereunder  aflfecting  the  same. 

Reginald  Hughes^  in  support  of  the  petition :  A  difficulty 
has  been  suggested  in  this  case  from  the  decision  in  In  re 
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OshorrCs  Mortgage  Trusts  Q\  where  it  was  held  that  a 
legal  estate  outstanding  in  a  mortgagee  was  not  within  the 
provisions  of  the  Trustee  Acts.  %ut  it  is  submitted  that 
the  present  case  comes  within  the  exceptions  mentioned  in 
the  judgment  in  that  case.  It  is  intended  to  transfer  the 
mortgage,  and  the  transferee  requires  the  outstanding  estate 
to  be  got  in. 

W.  E.  M.  TomZinson^  for  the  respondents,  who  were  the 

S resent  trustees  of  Dawson's  will,  and  the.  beneficiaries  un- 
er  the  will,  consented. 

Malins,  Y.C:  I  understand  that  the  transferee  will  be 
211]  satisfied  if  I  make  the  ^order  asked  for  by  the  peti- 
tion. I  think  the  case  is  within  the  act,  and  I  will  make  the 
order  prefaced  by  the  words,  "The  Court  being  of  opinion 
that  Thomas  George  Pearse  is  a  trustee  of  the  legal  estate 
vested  in  him  by  the  indenture  of  the  29th  of  July,  1863,  for 
the  petitioner  Edward  Griffiths  Powell  within  the  meaning 
of  the  Trustee  Acts." 

Solicitors:  Duncan^  Murton^  Warren  &  Gardner;  Em- 
mets d  Co. 

(1)  Law  Rep.,  12  £q.,  892. 

See  11  Eng.  Rep.,  646  note.  and  the  original  tmstee  wiU  not  be  ex- 

Upon  a  oonvejance  in  trust,  the  deed  onerated  or  discharged  :  Clark  •.  Wil- 
is the  source  and  limit  of  the  powers,  son,  58  Miss.,  119. 
duties  and  rights  of  the  trustee  and  A  power  is  annexed  to  the  estate 
eeitui  pie  trust.  There  is  no  inherent  when  the  donee  has  sa  estate  in  the 
right  in  the  creditor  secured  bj  trust  land,  and  the  estate  to  be  created  bj 
d^d  to  appoint  a  new  trustee.  It  is  the  power  is  to,  or  may,  take  effect  in 
only  by  express  authority  conferred  on  possession,  during  the  continuance  of 
the  eeitui  que  trust  to  name  another  the  estate  to  which  it  is  annexed,  as  the 
trustee  that  such  power  can  be  exerted:  power  to  a  tenant  for  life  to  make 
Clark  «.  Wilson,  53  Miss.,  119.  '  leases.    A  power  in  gross  is  where  a 

If  the  trustee  dies,  becomes  unable,  person  to  whom  is  given  an  estate,  but 

or  declines  to  execute  the  trust,  and  no  the  estate  is  not  to  take  effect,  under 

provision  is  made  for  a  successor,  the  the  power,  until  after  the  determina- 

vacancy  can  only  be  filled  by  the  Court  tion  of  the  estate  to  which  it  relates, 

of  Chancery,  which  never  permits  the  Coke  Lit.,  298.    A  power  to  the  mort- 

trust  to  fail  because  the  appointee  of  gagee  is  an  example  of   the  former 

the  grantor  cannot  or  will  not  execute  kind ;  pelng  annexed  to  the  estate,  it 

it :  Clark  «.  Wilson,  53  Miss.,  119.  is  not  personal,  or  in  gross,  and  would 

When  a  power  is  granted,  the  au-  not  terminate  at  the  death  of  the  mort- 

thority  should  designate  the  person  by  gagor :  Clark  «.  Wilson,  53  Miss.,  128. 

whom,  as  well  as  the  event  or  circnm-  The  Supreme  Court  has  power,  up<nh 

stances  upon  which,  it  may  be  exerted,  petition,  to  remove  as  trustee  one  upon 

If  a  person  not  named  or  distinctly  de-  whom  by  the  terms  of  a  will  naming 

scribed  by  his  office  or  character  makes  him  executor,  as  such  executor  an  ex- 

the    appointment,   or    if    the  circum-  press  trust  is  conferred ;  and  this,  al- 

stances  do  not  warrant  it,  or  there  be  though  he  has  not  completed  his  duties 

serious  irregularities  in  executing  the  as  executor :   Quackenboss  e.    South- 

Eower,  in  all  these  cases  the  acts  done  wick,  41  N.  Y.,  117 ;  People  v.  Norton, 

y  the  new  appointee  will  be  invalid,  9  N.  Y.  176 ;  Wood  v.  Brown,  34  N.  Y., 
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887,   840 ;    Proadfoot   v.    Tiffanj,   11  bound  to  do  so.    An  application  for  a 

Grant's    (U.C.)    Chj.,  461;    Gray    v.  removal  on  sach  gpround  should  be  d&- 

Hatch,  18  id.,  72.  nied  where  it  appears  that  there  is  no 

This  is  a  general  anthority,  indepen-  other  valid  objection,  and  the  insol- 

dent  of  statate,  and  may  be  exercised  vency  existed  and  was  known  to  the 

whenever  good  cause  for  removal  is  parties  previous  to  the  appointment : 

shown:    People  v.  Norton,  9  N.  Y.,  Paddock  «.  Pajmer,  6  How.  Pr. ,  215. 

176 ;  Matter  of  Mechanics,  etc.,  2  Barb.,  See  Gray  «.  Hatch,  18  Grant's  (U.C.) 

446 ;    Bishop  «.    Houghton,   1  E.    D.  Chy.,  72. 

Smith,  571-2  ;  Matter  of  Bull,  45  Barbc,  A  trustee  under  a  mortgage  given  to 

837;  Tripp  «.  Marten,  9  Grant's  (U.C.)  secure  the  payment  of  debts  of  the 

Chy. ,    20 ;    Lyon    «.    Radenh^irst,    5  mortgagors  has  no  right  to  compel  the 

Grant's  (U.C.)  Chy.,  544 ;  Sparhawk  «.  eestut  que  trust  to  wait  his  pleasure  in 

Sparhawk,  114  Mass.,  856.  foreclosing  the  mortgage  ;  or  to  coerce 

The  removal  of  such  a  trustee  is  them  to  afford  facilities  to  the  debtor, 

proper,  where  the  relations  between  to  raise  the  means  to  pay  the  debts, 

him  and  his  co-trustee  are  such,  that  His  attempting  to  do  so  is  a  clear  vioia- 

they  wiU  not  probably  co- operate  in  tion  of  the  trust :   Matter  of  Mechan- 

carrying  out  the  trusts  beneficially  to  ics,  etc.,  2  Barb.,  446. 

those  interested,  and  a  majority  of  thd  A  trustee  who  minc^les  trust  funds 

beneficiaries   ask    for   such   removal,  with  his  own,  withholding  information 

And  it  is  not  very  material  to  inquire  from  the  cestui  qud  trust  as  to  the  in- 

how    such    relations    originated,     or  vestment  of  them,  will   be  removed, 

whether  the  trustee,  whose  removal  is  though  he  is  the  testator's  son  and  the 

sought,  caused  them  by  his  own  mis-  father  of    the   cestui   que   trust,  and 

conduct,  or  not,  unless  such  inquiry  though  the  will  directs  him  to  pay 

should  of  itself  disclose  that  the  con-  them  the  income  from  time  to  time  as 

duct  of  one  had  been  such  as  to  render  he  thinks  best,  and  exempts  him  from 

him  disqualified  to  act  as  trustee.     It  giving  bonds:  Sparhawk  «.  Sparhawk, 

is  sufficient  to  ascertain  the  fact,  to  1 14  Mass. ,  856. 

warrant  the  removal  of  one  and  the  ap-  Though  the  court  cannot  remove  an 
pointment  of  another  in  his  place,  to  executor,  as  such  merely,  it  mav  inter- 
secure  the  faithful  performance  of  the  fere  to  regulate  his  conduct  and  direct 
trust :  Quackenbush  v.  Southwick,  41  the  mode  as  to  which  he  shall  operate 
N.  Y.,  117,  122;  Wood- «.  Brown,  84  with  his  co-executor  in  discharging  his 
X.  Y.,  887,  840.  duties  as  executor  under  the  will.     So 

When  the  trustee  named  in  a  deed  of  a  surrogate  may  interfere  either  at  the 

trust  to  secure  the  payment  of  a  prom-  suggestion  of  the  co-executor,  the  cred- 

issory  note,  with  power  in  the  trustee  itors  or  legatees,  in  case  the  defendant 

to  sell  the  land  if  the  note  is  not  paid,  refuses  to  perform  any  duty  which  the 

dies,  the  person  who  created  the  trust  law  casts  upon  him  and  which  is  neces- 

and  the  note  is  a  necessary  party  to  an  sary  to  be  done  to  preserve  the  estate  : 

original  bUl  in  equity  for  the  appoint-  Wood  v.  Brown,  84  N.  Y.,  842. 

ment  of  a  new  trustee,  though  the  per-  The  Court  of  Chancery  whenever  it 

son  who  executed  the  trust  deed  have  has  power  to    remove  a  trustee  has 

conveyed  away  his  remaining  estate  power  to  appoint  another  in  his  stead  : 

and  interest  in  the  premises,  but  con-  People  v.  Norton,  9  N.  Y.,  176  ;  Matter 

tinned  to  be  liable  for  the  payment  of  of  Mechanics,  etc.,  2  Barb.,  446 ;  Wood 

the  note,  because  he  is  interested  in  «.  Brown,  84  N.  Y.,  841-2;  Matter  of 

the  appointment  of  a  proper  person  to  Bull,  45  Barb.,   886-7;    Proudfoot  «. 

sell  the  property  in  such  manner  as  not  Tiffany,  11  Grant's  (U.C.)  Chy.,  461  ; 
unnecessarily  to  cause  a  deficiency  :•  Tripp  v.   Marten,   9  id.,  20;   Rice  «. 

Holden  v.  Stickney,  2  MacArthur,  141.  Brown,  77  Ills.,  550. 

Tliough  the  appointment  of  a  new  Though  it  may  authorize  the  remain- 
trustee  cannot  be  attacked  collaterally  ing  trustees  to  perform  the  duties  of 
on  account  of  a  defect  of  parties:  trustees  :  Matter  of  Bull,  45  Barb.,  887. 
Rice  V.  Brown,  77  Ills.,  649.  As  to  when  a  power  is  personal  and 

The  court  may  remove  trustees  and  can  only  be  exercised  personally  by  the 

receivers    for  insolvency,   but   is  not  person  upon  whom  it  is  conferred,  see 
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Clark  «.  Wilson,  58  Miss.,  119,  128-  have  been  under  a  trast  deed  and  not 

182  ;    Ljon  «.  Radenharst,  6  Grant's  nnder  a  foreclosure :  Rice  «.  Brown,  77 

(U.C.)Chy.,544.  Ills.,  649. 

See    Sparliawk     «.  Sparhawk,    114        As  to  a  sale  under  a  direction  to  post 

Mass.,  356.  in  four  public  places:   Rice  €.  Brown, 

As  to  whom  a  sale  will  be  held  to  77  Bis.,  549. 


[8  Chancery  Diyision,  211.] 
V.C.M.,  July  25,  1876. 

Evans  v.  Walker. 

[Filed  in  1816.]. 
Will — Perpetuity — Annuity  or  AbaoltUe  IntereeL 

A  testator  gave  to  A.  B.  an  aoDoity  of  £50  per  annum  for  her  life,  and  after  her 
decease  to  the  children  Bhe  might  have,  bom  in  wedlock,  equally  to  be  divided  be- 
tween them  during  their  lives,  and  after  the  decease  of  the  survivor  to  go  to  his 
nephew  and  his  two  nieces  equally  between  them.    A.  B.  having  died  without  issue : 

JIM,  that  the  gift  to  the  nephew  and  nieces  was  not  void  for  remoteness,  and  that 
they  took  the  capital  from  whence  the  annuity  proceeded  absolutely,  in  equal  shares 
as  tenants  in  common. 

• 

John  Brown,  by  his  will,  dated  the  13th  of  February, 
1812,  made  the  following  disposition  of  his  property:  '*I 
give  and  bequeath  unto  Maria  Evans  £50  per  annum  from 
the  day  of  my  decease  during  the  term  of  her  natural  life, 
and  from  and  after  her  decease  to  the  children  she  may 
have  born  in  wedlock,  equally  to  be  divided  between  tjliem, 
share  and  share  alike,  during  their  natural  lives,  the  said 
annuity  to  be  paid  half-yearly ;  and  from  and  after  the  de- 
cease of  the  survivors  nerein  named  to  go  to  my  nephew 
Edwin  Walker,  and  mv  two  nieces,  Sally  Brown  Walker 
and  Eliza  Walker,  equally  between  them,  and  I  hereby  desire 
that  my  nephew  and  nieces  will  see  it  fulfilled.  I  declare 
this  my  last  will  and  testament." 

This  suit  was  instituted  in  1816  for  the  purpose  of  having 
a  sum  of  money  set  apart  out  of  the  estate  of  the  testator  to 
answer  the  annuity  of  £50,  and  a  sum  of  £1,668  13^.  4rf.  was 
accordingly  paid  into  court  for  that  purpose.  Maria  Evans 
212]  <ii«d  without  *having  been  married,  in  1874.  The 
nephew  and  two  nieces  of  the  testator  died  some  time  since, 
and  a  petition  was  now  presented  by  their  legal  personal 
representatives  to  have  the  money  paid  out  of  court  to  them 
in  eaual  shares. 

Tr.  Barber y  and  De  Castro^  in  support  of  the  petition : 
There  are  two  questions  raised  upon  this  petition;   first, 
whether  the  gift  to  the  nephew  and  two  nieces  of  the  testa-" 
tor  is  void  for  remoteness;  and,  secondly,  whether  they 
take  the  annuity  absolutely  or  only  for  life. 
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The  first  question  is  settled  bv  AslUey  v.  Ashley  (*),  and 
your  Lordship's  judgment  in  Scuart  y,  CocJceTelH^\  where 
you  said  that  property  might  be  given  to  unborn  persons 
for  life  with  remainder  over,  provided  the  ascertainment  of 
the  persons  to  take  in  remainaer  was  not  postponed  till  after 
the  death  of  such  unborn  persons. 

The  second  question  arose  in  Stokes  v.  Heron  (•),  where 
the  testator  gave  annuities  to  his  wife  and  his  mother,  and 
after  their  decease  to  be  eoually  divided  among  his  three 
children,  and  these  were  hela  to  be  perpetual  annuities ;  and 
in  Bent  v.  CuUen  C)  it  was  held  that  a  gift  of  £50  a  year  to 
the  testator' s  wife  for  life,  and  afterwards  the  said  £50  to  his 
daughters  and  his  granddaughter,  or  the  survivors,  was  a 
gift  in  remainder  of  the  principskl,  which  would  produce 
£50  a  year. 

We  say,  therefore,  that  the  nephew  and  nieces  are  en- 
titled to  the  absolute  interest  in  the  money  from  which  the 
annuity  proceeded. 

[They  also  cited  Blewitt  v.  JRoberts  (•),  Sicks  v.  Hoss  (*), 
ana  Hawkins  on  Wills  Q-] 

BulZ^  for  the  next  of  kin  of  the  testator :  The  ^f t  of  this 
annuity  to  the  nephew  and  nieces  of  the  testator  is  void  for 
remoteness.  It  is  to  Maria  Evans  for  life,  and  then  to  un- 
born children,  and  the  gift  over  is  not  until  the  death  of 
*the  survivor  of  the  unborn  children.  There  is  there-  [213 
fore  an  intestacy  after  the  death  of  the  children  of  Maria 
^vans,  and  the  next  of  kin  of  the  testator  are  entitled  to  the 
fund  from  which  the  annuity  was  provided. 

Under  any  circumstances  the  legacy  was  only  for  the  lives 
of  the  nephew  and  nieces,  and  they  being  dead  the  capital 
is  undisposed  of.  The  word  *' annuity"  signifies  a  pay- 
ment for  life.  No  appropriation  of  the  capital  was  contem* 
plated.  This  was  decided  in  Lett  v.  RandaU  ('),  where 
there  was  an  annuity  given  to  the  testator's  wife,  and  after 
her  decease  to  be  equally  divided  among  all  his  children 
then  living,  and  the  annuities  were  held  to  be  limited  to  the 
lives  of  the  widow  and  children ;  and  there  was  a  similar 
decision  in  Cooke  v.  Bowler  (•). 

Malins,  V.C:  The  first  point  is,  whether  the  gift  to  the 
nephew  and  two  nieces  of  the  testator  is  void  for  remote- 
ness, and  it  is  quite  clear  to  my  mind  that  it  is  not,  because 
there  is  no  objection  to  a  gift  to  unborn  children  for  lif e,  and 

(0  6  Sim.,  868.  (•)  Uw  Rep.,  14  £q.,  141. 

(«)  Law  Rep..  7  Eq.,  868.  O  Page  126.    . 

(•)  12  CI.  A  F.,  161.  (•)  2  D.  F.  A  J.,  888. 

(*)  Law  Rep.,  6  Ch.,  286.  (•)  2  Keen,  64. 

(•)  Cr.  A  Ph.,  274. 

18  Eno.  Rep.  63 
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then  to  an  ascertained  person,  provided  the  vesting,  is  not 
postponed.  That  point  I  commented  upon  in  Stuart  v. 
Cockerell  (*).  Property  may  be  given  by  will  or  secured  by 
settlement  to  an  unborn  person  for  life,  or  to  several  unborn 
persons  successively  for  life,  with  remainders  over,  provided 
that  the  vesting  of  the  remainders,  or  the  ascertainment  of 
those  who  are  to  take  in  remainder,  be  not  postponed  till 
after  the  death  of  such  unborn  person  or  persons.  There- 
fore the  circumstance  of  there  being  life  estates  given  to  i^ll 
the  children  unborn  of  Maria  Evans  does  not  create  a  per- 
petuity if  there  are  persons  capable  of  taking  immediately, 
and  here  there  are  such  persons.  So  they  take  immediate 
vested  interests.  * 

The  next  question  is,  what  is  the  effect  of  this  gift .  after 
the  decease  of  the  survivors  of  Maria  Evans'  children,  "to 
my  nephew  Edwin  Walker,  and  my  two  nieces  Sally  Brown 
Walker  and  Elizabeth  Walker,  equally  between  them." 
If  he  had  intended  them  to  take  for  life  only,  he  would 
have  used  words  similar  to  those  used  in  the  previous  gift, 
214]  and  that  shows  that  they  were  not  *to  take  for  their 
lives,  but  to  take  absolutely.  That  is  the  construction  I 
should  put  upon  the  will  on  principle,  but  the  question  is 
settled  oy  the  cases  of  Stokes  v.  Heron  (*)  and  Bent  v.  Cut- 
ten  (■).  The  latter  case  is  almost  identical  with  this,  for 
there  the  testator  gave  to  his  wife  £50  a  year  to  be  paid  out 
of  the  interest,  dividends,  and  produce  arising  from  his  per- 
sonal property,  and  after  her  ^cease  he  gave  the  said  £60 
to  his  two  daughters  and  his  granddaughter  or  the  survi- 
vors, and  it  was  held  to  be  a  gift  to  the  survivors  of  the  prin- 
cipal, which  would  produce  the  annuity  of  £50.  I,  therefoi-e, 
underst^ind  the  law  to  be,  that  when  there  is  a  gift  of  an 
annuity  to  one  for  life,  or  to  several  for  lives,  and  then  a 
gift  afterwards  to  another  person,  without  any  restriction, 
that  means  that  the  last  taker  is  to  have  the  capital  from 
which  the  annuity  was  produced ;  consequently  this  annuity 
being  given  to  the  nepnew  and  two  nieces  generally,  with- 
out any  words  of  restriction,  they  take  the  capital  abso- 
lutely. The  order  will  be :  The  Court  being  of  oj)inion  that 
the  nephew  and  two  nieces  took  the  absolute  interest  in 
the  capital  equally  as  tenants  in  common.  Let  the  fund  in 
court  be  paid  to  their  legal  personal  representatives, — that 
is  to  say,  one  third  to  the  representatives  of  the  nephew, 
and  one  third  to  the  representativtis  of  each  of  the  nieces. 

Solicitors :  Trinders  &  Curtis  Hay  ward. 

0)  Law  Rep,,  *l  Eq.,  363.        O  12  CL  A  F.,  161.         (»)  Law  Rep,,  6  Ch.,  236. 
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[8  Chancery  Diyision,  228.] 
V.C.B.,  May  26,  1876. 

*Altman  V.  Royal  Aquabium  Society.      [228 

[1876    A.     72.] 

InjuneHan — C<ntetuint  by  Letaor  of  Stall  in  a  Public  Bttildinff  that  Leitee  thould  have 

exclusive  Rtght  of  Sale  of  epecified  Goods, 

Where  the  defendants,  owners  of  a  public  building,  have  contracted  with  the 
plaintiff,  that  he,  renting  a  stall  from  them,  shall  have  the  exclusive  right  to  exhibit 
and  sell  certain  specified  classes  of  goods,  an  injunction  will  lie  against  the  defen- 
dants for  permitting  the  exhibition  and  sale  by  other  renters  of  stalls  within  tiio 
building  of  goods  so  specified. 

Motion.  By  an  agreement  dated  the  3d  of  July,  1876, 
and  made  between  the  defendants,  the  Royal  Aqoarinm  and 
Summer  and  Winter  Garden  Society,  Limited,  at  West- 
minster, by  William  Wybrow  Robertson,  the  managing 
director  of  the  society,  of  the  one  part,  and  the  plaintiffs, 
Lewis  Joseph  Altman  and  Harris  ^rown,  trading  as  L.  J. 
Altman  &  Co.,  thereinafter  called  the  exhibitor,  of  the  other 
part,  the  society  agreed  to  let,  and  the  exhibitor  agreed  to 
take,  certain  spaces  in  the  Aquarium  for  the  term  of  three 
years,  from  the  22d  of  January,  1876,  at  the  rent  of  £325, 
payable  by  equal  quarterly  payments  in  advance,  such 
spaces  to  be  used  by  the  exhibitor  for  the  purpose  and  with 
the  sole  right  of  exhibiting  therein  and  selling  English 
and  foreign  china,  glass  and  earthenware,  chandaliers  and 
lamps  of  all  descriptions,  with  the  exception  of  Venetian 
glass  and  terra  cotta ;  and  the  sole  right  to  sell  and  exhibit 
all  descriptions  of  scents  and  perfumes  within  the  company's 
premises.  No  goods  or  articles  of  any  other  description  were 
to  be  exhibited  therein  or  sold  by  the  exhibitor  without  the 

f  permission  in  writing  of  the  said  society  being  tirst  obtained, 
n  case  the  exhibitor  failed  to  pay  the  rent,  or  to  observe 
and  perform  the  regulations  from  time  to  time  made  by  the 
directors,  the  society  should  have  the  power  of  putting  an 
end  to  the  agreement  on  giving  seven  da^s'  notice  in  writing ; 
but  the  exhioitor  should,  notwithstanding  the  agreement  Be 
so  termiiiated  by  the  society,  remain  liable  for  the  rent  to 
the  end  of  the  current  year. 

*The  plaintiffs  took  possession  of  the  stall,  and  [229 
used  it  for  the  sale  of  china,  glass,  earthenware  and  other 
articles  named  in  the  agr^ment.  The  Aquarium  was  opened 
on  the  22d  of  January.  Finding  that  other  exhibitors  were 
exhibiting  and  selling  china,  glass  and  earthenware  articles, 
the  plaintiffs  called  the  attention  of  the  managing  director 
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to  the  fact,  but  without  redress  ;  and  on  the  13th  of  May  a 
writ  was  issued  indorsed  for  specific  performance  of  the 
agreement,  for  an  injunction  to  restrain  the  sale  of  tlie  goods, 
and  for  damages. 

The  plaintiffs  now,  on  notice  dated  the  18th  of  May, 
moved  that  the  defendants  might  be  restrained  from  per- 
mitting, or  neglecting  to  prevent,  the  exhibition  or  sale  of 
English  and  foreign  china,  glass  and  earthenware,  chandaliers 
and  lamps  (not  being  Venetian  glass  or  terra  cotta),  by  any 
other  persons  or  person  than  the  plaintiffs  within  the  prem- 
ises of  the  defendants. 

From  the  evidence  in  support  it  appeared  that  the  other 
exhitors  who  were  exhibiting  and  selling  china,  glass  and 
earthenware  at  the  opening  of  tb^e  Aquarium,  were  named 
Wills,  Marie  Louise,  the  London  Stereoscopic  Company, 
and  Fentum,  who  were  still  exhibiting,  and  two,  named 
Ramsay  and  Mrs.  Ryan,  who  had  left. 

Julia  Cohen,  a  witness  for  the  plaintiffs,  deposed  that  she 
had  bought  at  Wills'  stall  an  earthenware  flower-pot  and 
stand,  and  a  glass  flower  vase  or  tube ;  that  at  Marie  Lou- 
ise's stall  she  nad  bought  a  glass  scent  bottle ;  and  at  the 
stall  of  the  London  Stereoscopic  Company  a  magnifying 
class,  and  that  articles  similar  to  those  she  purchased  were 
being  exhibited.  At  the  last  mentioned  stall  other  articles 
of  glass  were  being  exhibited.  ' 

In  opposition,  Bruce  Phillips,  the  sub-manager  of  the 
society,  deposed  that  since  the  opening  the  only  person 
who  had  been  permitted  to  expose  or  offer  for  sale  in  the 
building  any  china,  glass,  earthenware,  chandaliers  or  lamps 
of  any  description,  was  the  plaintiff  Altman.  He  admitted 
that  the  plaintiff  complained  of  Ramsay,  to  whom  deponent 
gave  notice,  but  Ramsay  disputed  the  plaintiffs'  right  to 
object,  on  the  ground  that  biscuit  ware  which  he,  Ramsay, 
was  selling,  was  not  china.  Deponent  further  said  that 
Ramsav,  some  two  months  before  (viz.,  in  March,  1876), 
had  left  the  society's  premises.  Mrs.  Ryan  dealt  only,  de- 
ponent believed,  in  toys.  The  plaintiff  objected  to  her  ex- 
230]  hibiting  a  box  *of  playthings  known  as  dolls'  china. 
Mrs.  Ryan  had  for  some  time  left.  Wills  was  a  florist,  and 
the  only  articles  of  glass  or  china  exhibited  in  his  stall  were 
one  or  two  ornamental  flower-pots  and  some  glass  tubes  for 
containing  flowers.  Madame  Marie  Louise  was  a  jeweller, 
and  did  not  sell  or  exhibit  in  the  pfemises  either  glass,  earth- 
enware, or  china,  except  that  amongst  the  articles  exhibited 
in  her  stall  were  a  few  silver-mounted  scent  or  smelling 
bottles.    The  Stereoscopic  Company  did  not  exhibit  or  sell 


VoL  III.]  '        CHANCERY  DIVISION.  501 

V.C.B.  Altman  y.  Royal  Aquarium  Society.  1876 

any  glass,  earthenware  or  china,  except  magifying  glasses 
for  inspecting  photographs. 

William  Francis  Knight,  secretary  to  the  art  department 
of  the  society,  said  that  Fentum  was  a  dealer  in  ivory  orna- 
ments, and  the  only  glass  articles  exhibited  by  him  were 
some  small  looking  glasses  set  in  ivory  frames  and  some 
ivory  watch  stands  having  glass  faces.  The  Stereoscopic 
Company,  besides  magnifying  glasses,  had  some  framed 
photographs,  with  glass  placed  over  them. 

Wills,  florist,  admitted  selling  cases  for  flowers  Diade  of 
Minton's  tiling. 

An  assistant  to  Marie  Louise  deposed  that  the  only  glass 
articles  sold  or  exhibited  in  the  stall  were  a  few  silver  or 
gilt-monnted  smelling  bottles.  The  stall  was  used  for  ex- 
hibiting jewelry,  amongst  which  were  some  French  brooches 
made  of  china. 

In  repl^  the  plaintiff  Altman  said  that  biscnit  meant  nn- 
glazed  china ;  that  Bamsay  bad  sold,  besides  unfflazed  china, 
majolica  ^vA  faience;  that  Mrs.  Byan  had  soM  china  toys 
of  different  descriptions,  and  glass  inkstands;  and  tliat 
Wills  was  exhibiting  and  selling  ornamental  tiles.  Plain- 
tiff admitted  that  he  did  not  object  to  the  exhibition  by 
Madame  Louise  of  a  few  expensive  scent  or  smelling  bot- 
tles, provided  the  same  were  mounted  in  gold  or  silver, 
and  that  the  value  consisted,  not  in  the  glass,  but  in  the 

fold  or  silver  mounting ;  but  said  that  Madame  Louise  had 
een  for  some  time  exhibiting  and  selling  scent  bottles  with 
})lated  and  other  very  cheap  mountings,  the  value  of  which 
ay  in  the  glass  and  not  in  tne  mounting.  Julia  Cohen  said 
that  when  she  bought  the  flower-pot  she  did  not  buy  any 
flowers,  nor  was  she  asked  to  do  so. 

Kay^  Q.C.,  and  Jason  SmitJi^  for  the  plaintiffs:  The 
sub-manager  does  not  say  that  he  stopped  any  of  the 
*sellings  complained  of  by  the  plaintiff  Altman.  The  [23 1 
case  is  substantially  unanswered  by  the  defendants. 

Swanston^  Q.C.,  and  W.  W.  Karslake^  for  the  defendants: 
The  plaintiffs  keep  what  in  common  parlance  is  called  a 
**crockery  shop."  Such  a  trade  is  not  interfered  with  by 
the  sale  of  any  conceivable  article  that  has  any  glass  in  its 
composition  or  construction.  The  court  might,  with  equal 
justice,  restrain  the  sale  of  a  bottle  of  soda  water,  or  of  a 
watch.     Half  the  "jewelry*'  in  the  kingdom  is  glass  over 

1)aint.  Is  cheap  jewelry  within  this  agreement?  Neither 
ooking  glasses,  nor  magnifying  glasses,  nor  framed  and 
glazed  photographs,  come  under  the  description  of  crock- 
ery ware. 
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Covenants  in  restraint  of  trade  will  be  construed  reasoa- 
ably :  London  and  North  Western  Railway  Company  v. 
Oarnett  (*) ;  Josselyn  v.  Parson  (*). 

Two  of  the  persons  complained  of  have  left :  as  to  them 
the  cause  of  complaint  is  at  an  end. 

.The  only  instance  of  sale  in  breach  of  the  covenant  which 
has  been  proved  is  that  of  the  one  flower  vase,  which  was 
sold  to  an  emissary  of  the  plaintiflP,  who  persuaded  the  florist 
into  selling  her  the  article.  Manufactured  evidence  of  that 
kind  is  always  viewed  by  the  court  with  suspicion. 

Bacon,  V.C:  In  my  opinion  the  plaintiflfa  are  entitled  to 
that  right  which  the  defendants  have  granted  them  by  way 
of  agreement. 

I  agree  with  Mr.Swanston  that  the  terms  of  the  agreement 
must  be  construed  according  to  the  common  and  ordinary 
sense  and  meaning  of  the  words.  [His  Lordship  read  the 
words,  and  continued:]  The  defendants  have  the  entire 
control  over  this  exhibition,  or  bazaar,  or  whatever  it  is 
called,  and  they,  for  valuable  consideration,  have  contracted 
with  the  plaintiffs  that  none  but  they  shall  have  the  right  to 
sell  these  goods  within  the  building.  Then  what  sort  of 
excuse  is  onered  in  the  course  of  the  argument  for  the  sale 
by  Ramsay,  for  example,  of  articles  oF  biscuit,  majolica, 
Bud  faience?  It  is  true  that  all  such  acts  of  selling  are 
232j  now  *over  and  gone ;  but  the  plaintiffs'  complaint  is, 
that  when  they  remonstrated,  their  remonstrances  were 
unheeded. 

There  are,  in  truth,  no  facts  in  dispute.  The  facts  as  to 
Wills,  the  florist,  are  that  he  not  only  sells  flowers  in  glazed 
flower-pots,  but  that  he  has  a  sale  of  Minton's  colored 
tiles  for  flower- pots  and  boxes ;  and  it  is  to  be  observed  that 
it  is  the  defendants — they  who  ought  to  have  protected  the 
plaintiffs  from  breach  of  the  agreement — who  bring  into 
court  exhibited  articles  of  their  own  selection,  and  ask  the 
court  to  say  whether  the  sale  of  such  articles  is  a  breach  of 
the  agreement.  The  plaintiJBfs  cannot,  of  course,  except  by 
purchasing  them,  bring  into  court  the  articles  which  other 
persons  not  parties  to  the  dispute  are  selling.  But  taking 
the  defendants  on  their  own  showing,  earthenware  brooches 
are  as  much  within  the  covenant  as  anything  else  made  of 
earthenware ;  and  though  a  very  small  article  is  produced, 
if  made  of  earthenware,  it  is  not  the  less  within  the  agree- 
ment on  that  account. 

As  to  the  photographs,  the  selling  of  a  magnifying  glass, 

(')  Law  Rep.,  9  Eq.,  26.  .  O  La^  R«P-»  '^  Ex.,  127. 
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or  the  putting  of  a  glass  front  to  a  photograph,  can  scarcely 
be  called  an  infringement  of  this  agreement. 

But  enough  has  been  proved  to  show  that  the  defendants 
have  not  been  dealing  fairly  with  the  plaintiffs ;  that  they 
liave  broken  the  contract  they  have  entered  into  with  them  ; 
and  the  consequence  is,  the  defendants  must  be  restrained 
from  doing  or  permitting  to  be  done  anything  in  violation 
of  the  agreement. 

There  must  be  an  injunction  as  moved  for;  and  the  costs 
•of  the  motion  will  be  costs  in  the  cause. 

Solicitor  for  the  plaintiffs :    TT.  A,  Plunkett, 

Solicitors  for  the  defendants :  Pawle^  Fear  on  &  CoMham. 


[8  Chancery  Diyision,  262.] 
V.C.B.,  June  24,  1876. 

*ln  re  Speer's  Trusts.  [262 

Laindi  Clattses  Ad — ApplieaHfm  of  Purefuue-numey — Lateral  PermaneiU  ImprwemmttM 

— Etdargement  of  DuidLing  Kouse, 

Purchase-money  of  part  of  a  settled  estate  paid  in  under  the  Lands  Clauses  Con- 
solidation Act  ordered  to  be  applied  towards  the  cost  of  lateral  additions  to  a  house, 
part  of  the  settled  estate. 

Petition.  By  the  will,  dated  the  10th  of  December, 
1840,  of  William  Speer,  who  died  in  1844,  certain  copyhold 
hereditaments,  held  of  the  manor  of  Fulham,  Middlesex, 
and  certain  freehold  hereditaments  in  the  city  of  Westmin- 
ster, were  devised  in  a  line  of  strict  settlement,  under  which 
Hannibal  Speer  (formerly  Sandys)  was  entitled  as  tenant 
for  life  in  possession,  with  remainder  to  his  first  and  other 
sons  in  tail  male,  remainder  to  his  brother  Edward  Frederick 
Sandys  for  life,  remainder  to  the  use  of  the  first  and  other 
sons  of  Edward  Frederick  Sandys  in  tail  male,  with  divers 
remainders  over. 

*Hannibal  Speer  had  never  been  married.  Edward  [263 
Frederick  Sandys  had  three  infant  children,  two  daughters 
and  a  son. 

Part  of  the  copyhold  property  had  been  taken  by  a  rail- 
way company,  and  the  proceeds  of  sale  were  in  court. 

Hannibal  Speer,  Edward  Frederick  Sandys,  his  three  in- 
fant children,  and  other  persons  interested  under  the  lim- 
itations of  the  settlement,  now  jpresentefl  a  petition,  stating 
that  part  of  the  freeholds  in  Westminster  consisted  of  a 
freehold  house.  No.  1  Park  Prospect,  near  Storey's  Gate. 
This  hotise  was  formerly  occupied  with  No.  2  Park  Pros- 
pect, from  which  it  was  now  detached.    No.  1  was  well 
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situated,  fronting  towards  the  north  on  St.  James's  Park, 
but  had  limited  accommodation  and  inferior  kitchen  offices, 
and  was  ajyproached  down  a  side  entrance,  exposed  to  the 
weather.  It  had  no  windows  facing  to  the  south  in  Great 
Queen  Street,  from  which  it  was  separated  by  a  yard  or 
garden,  formerly  let  with  No.  2.  On  this  yard  or  garden 
It  was  proposed  to  erect  a  kitchen,  scullery,  larder,  store 
room,  and  oeer  cellar,  with  a  proper  area  to  light  the  same, 
on  the  basement,  a  dining  room  with  entrance  hall  and 

{)ortico  in  Great  Queen  Street,  together  with  a  bed  room, 
avatory,  and  other  conveniences  on  the  first  floor,  and 
another  bed  room  on  the  second  floor.  The  effect  would  be 
to  convert  No.  1  from  an  inadequate  and  ill  arranged  house 
into  a  first  class  residence,  which  it  was  estimated  would 
yield  a  return  of  £6  per  cent,  on  the  outlay,  as  rent. 

The^  asked  for  the  application  of  a  competent  part  of  the 
fund  in  court  towards  the  execution  of  these  works,  which 
had  been  contracted  for,  subject  to  the  leave  of  the  court 
being  obtained. 

PheaVy  for  the  petitioners :  The  infancy  of  some  of  the 
petitioners  renders  the  application  necessary. 

This  is  not  a  case  of  repairing,  which  it  is  the  duty  of  the 
tenant  for  life  to  do  ;  it  is  that  of  permanent  improvement 
by  the  enlargement  of  a  house  by  buildings  erected  upon 
adjoining  land:  In  re  LeigKB  jBstate{*);  Drake  v.  Tre- 
fusis  ('). 

Macncbghterij  for  the  Railway  Company. 
264 J    *Baoon,  V.C:    There  seems  to  be  nothing  to  be 
said  against  this  application. 

The  case  appears  to  be  covered  by  the  decisions  that  have 
been  referred  to,  especially  Drake  v.  TrrfuBU  (*). 

In  erecting  new  buildings,  you  are  pot  repairing,  yon  are 
doing  something  whereby  a  permanent  increase  of  rent 
may  oe  expectea. 

I  think  the  application  may  be  granted. 

Solicitors:  TroUope  eft  Winckworth;  Hargrove,  Fowler 
(ft  Blunt. 

0  Law  Rep.,  6  Ch.,  887.  (*)  Law  Rep.,  10  Ch.,  864. 
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[8  Chancery  Divinoa,  269.] 
V.C.H..  April  1,  1876. 

*BizzEY  V.  Plight.  [269 

[1874    B.     222.] 

Jneon^pUU  Settlemmt — Confirmation  by  WUl^Effeet  o/^ypft^admusum  of  SeUUmmt  to 

2*rob<ite, 

Where  a  settlement,  incomplete  as  to  part  of  the  property  comprised  in  it,  is  sab- 
seqaently  confirmed  by  the  wiU  of  the  settlor,  the  coniirmatlon  perfects  the  settle- 
ment, but  as  a  testamentary  instruo^ent,  so  that  the  doctrines  of  ademption  and  lapse 

apply. 

K.  H.,  by  a  volantary  settlement,  assigned  to  trustees  seTeral  mortgage  debts,  cer- 
tain shares  in  a  bank,  and  some  farnitare,  and  directed  the  trastees  to  hold  the  prem- 
ises and  certain  consols  whiph  had  been  previously  transferred  to  them,  upon  trust 
for  herself  for  life,  and  theo,  as  to  part  of  the  trust  premises,  for  specified  benefi- 
ciaries ;  and  as  to  the  residue,  for  M.  F. 

M.  F.  died  in  the  lifetime  of  the  settlor,  who  in  her  lifetime  received  some  of  the 
mortgaged  debts  (the  others  being  received  by  the  trustees),  and  died  without  hav- 
ing duly  transferred  the  banlc  shares,  but  having  by  her  will  confirmed  the  settle- 
ment. The  settlement  being  valid  as  to  the  consols,  the  mortgage  debts  received  by 
the  trustees*  and  the  furniture,  but  incomplete  as  to  the  mortgage  debts  received  by 
the  settlor,  and  the  bank  shares: 

Bdd^  that  the  confirmation  could  not  operate  as  to  the  mortgage  debts  received  by 
the  settlor ;  but  that,  notwithstanding  that  the  settlement  had  not  been  admitted  to 
probate,  the  confirmation  of  it  by  the  will,  which  had  been  proved,  perfected  the 
settlement  with  regard  to  the  bank  shares  as  a  testamentary  instrument,  and  oper- 
ated as  a  specific  bequest  of  them ;  and  that  the  shares  therein  of  eeshnt  que  trust 
nnder  the  settlement,  who  predeceased  the  settlor,  lapsed  in  favor,  of  the  residuary 
legatee  under  this  will. 

Observations  on  Shddon  v.  Sheldon  {}). 

Bebecoa  Hodges,  by  a  volantary  settlement  dated  the 
6th  of  February,  1860,  after  reciting-  a  transfer  of  a  sum  of 
consols  to  the  trustees  of  the  settlement,  assigned  to  them 
certain  sums  of  money  secured  on  six  several  mortgages, 
and  certain  shares  in  the  Gloucestershire  Banking  Company, 
and  certain  furniture  and  effects  respectively  specilied  in  a 
schedule  to  the  deed,  and  all  deeds,  writings,  and  securities 
whereby  the  same  were  secured ;  and  for  the  better  enabling 
them  to  recover  the  said  moneys,  she  constituted  the  trus- 
tees her  attorneys ;  and  she  directed  them  when  and  as  any 
of  the  principal  moneys  comprised  in  the  mortgage  secun- 
ties  were  paid  off  to  invest  the  same,  and,  *during  her  [270 
life,  to  pay  the  dividends  and  interest  thereof,  and  of  the 
other  settled  property  to  herself,  and  to  permit  her  to  use 
and  enjoy  the  furniture  and  effects.  And  after  her  death  to 
hold  the  trust  fund  upon  trust  to  invest  and  jjay  certain 
sums  of  money,  part  tnereof,  in  trust  for  specified  cestuis 
qice  trust;  ana  as  to  other  sums,  part  thereof,  for  specilied 

O  8  Jur.,  877. 

18  Eng.  Rep.  64 
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charities ;  and  as  to  the  residue  of  the  trust  moneys,  upou 
trust  to  pay  the  same  to  Martha  Flight,  her  executors,  ad- 
ministrators, and  assigns ;  and  as  to  the  furniture  and  effects 
thereinbefore  assigned  and  not  included  in  the  aforesaid 
trusts,  upon  trust,  after  tlie  decease  of  Rebecca  Hodges,  to 
deliver  the  same  unto  the  said  Martha  Flight,  her  executors, 
administrators,  and  assigns. 

By  her  will,  dated  the  9th  of  July,  1860,  Rebecca  Hodges 
said  :  "I  confirm  the  settlement  I  have  made  by  deed  dated 
the  6th  day  of  February,  1860,  of  certain  portions  of  my 
property  ;"  and  thereby,  and  by  several  codicils  thereto,  she 
made  divers  pecuniary,  and  a  residuary  bequest. 

Martha  Flight  died  before  Rebecca  Hodges.  The  proper- 
ties comprised  in  the  six  mortgages  were  not  transferred  to 
the  trustees  of  the  settlement,  and  Rebecca  Hodges  retained 
in  her  own  possession  the  securities  for  the  mortgage  debts, 
and  the  certificates  of  the  Gloucestershire  bank  shares  in- 
cluded in  the  settlement,  and  she  died  on  the  26th  of  March, 
1874,  having  in  her  lifetime  received  the  moneys  due  upon 
some  of  the  mortgages,  and  without  having  executed  any 
legal  transfer  of  the  Gloucestershire  bank  shares,  which, 
tinder  the  deed  of  settlement  of  the  company,  could  only 
be  transferred  in  a  prescribed  form.  The  moneys  due  on 
the  remaining  mortgages  were  received  by  the  trustees  of 
the  settlement. 

The  settlement  was  not  itself  admitted  to  probate,  which 
was  passed  of  the  will  containing  the  reference  aforesaid 
and  of  the  codicils. 

This  suit  having  been  instituted  by  the  surviving  trustee 
of  the  settlement  and  the  will  for  administration  of  the  trusts 
of  the  settlement,  and  if  necessary,  also  of  the /rusts  of  the 
will,  the  Vice-Chancellor,  at  the  hearing  on  the  21st  of 
March,  held  that  the  settlement  was  valid  and  complete  as 
to  the  consols  transferred  to  the  trustees^  as  to  the  mortgage 
271]  debts  received  by  *the  trustees,  and  as  to  the  furni- 
ture and  effects,  but  was  incomplete  as  to  the  mortgage 
debts  received  by  the  testatrix,  and  as  to  the  shares  in  the 
Gloucestershire  Banking  Company.  The  cause  was  then 
directed  to  stand  over  upon  the  question  what  was  the  eflfect, 
if  any,  of  the  confirmation  of  this  settlement  by  the  will ; 
and  it  now  came  on  for  argument  accordingly. 

Dickinson^  Q.C.,  and  Cozens- Hardy ^  for  the  plaintiff,  the 
surviving  trustee  of  the  settlement. 

Mobinson^  Q.C.,  and  W.  W,  Cooper^  for  the  representa- 
tives of  Martha  Flight :  The  settlor,  by  her  will,  confirmed 
the  settlement,  and  the  residuary  legatee  cannot  take  under 
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the  will  except  upon  the  terms  of  confirming  the  settlement, 
and  making  good  all  the  gifts  under  it.  Lord  Eldon,  in 
Mancliffe  v.  FarTcyns  (*),  said:  ''If  then  there  is  an  am- 
biguity, we  must,  notwithstanding,  confirm  the  settlement 
in  all  respects  as  the  testator  himself  has  done."  There  is, 
in  fact,  a  clear  case  of  election  as  against  the  residuary- 
legatee:  Brown  v.  Brown  {^) ;  Cooper  v.  Cooper  (') ;  Cookes 
V.  Hellier  (*) ;  Birmingham  v.  Kirwan  (*) ;  Codrington  v. 
Codrinqtan  (*). 

TT.  W.  Karslake^  for  parties  in  the  same  interest :  It  was 
clearly  the  intention  of  the  testatrix  to  give  further  validity 
to  the  settlement.  She  confirmed  the  settlement,  knowing 
the  effect  of  her  so  doing.  It  must  be  treated  as  incorpo- 
rated in  the  will,  and  it  ought  to  be  carried  out  in  its  in- 
tegrity ;  and  although  the  testatrix  in  her  lifetime  received 
some  of  the  mortgage  moneys,  effect  might  be  given  to  her 
clear  intention  by  treating  the  caae  as  one  in  which  the  con- 
firmation amounted  to  a  bequest  of  demonstrative  legacies 
entitling  the  legatees  to  have  sums  equal  to  the  funds  as  to 
which  ttie  settlement  is  incomplete  set  apart  out  of  the  estate 
of  the  testatrix. 

W.  Pearson^  Q.C.,  and  Selfe^  for  the  residuary  legatee : 
The  settlement  as  regards  the  bank  shared  and  moneys 
received  *is  simply  a  void  settlement,  and  the  only  [272 
question  is  what  is  the  effect,  if  any,  of  the  words  of  confir- 
mation. There  are  few  modern  cases  upon  the  meaning  of 
words  of  confirmation  in  such  cases,  but  the  old  authorities 
conclusively  establish,  that  if  the  thing  which  is  purported 
tcrbe  confirmed  is  void,  the  confiimation  of  it  is  void  also; 
but  if  that  thing  is  voidable  only,  the  confirmation  of  it 
binds  the  pi^rson  confirming.  ''Confirmation  cannot  make 
that  good  or  legal  which  was  merly  void  " :  Arundel  v.  Pem- 
broke (').  "A  confirmation  cannot  create  a  new  thing,  but 
gives  strength  to  a  thing  which  was  before":  Leicester  v. 
Meydon  ('). 

[They  also  referred  to  Coke  upon  Littleton,  "Of  Confirma- 
tion" (•);  Gilbert  on  Tenures,  '*0n  Coiffirmation "  (");  Ste- 
phens' Commentaries  (").] 

Again,  the  words  of  confirmation  are  testamentary:  Jar- 
man  on  Wills  ("^  ;  and  where  a  will  purports  to  confirm  an 
,  instrument  whicn.  is  ineffectual,  the  instrument  itself  must 


0)  6  Dow.,  149,  190. 
O  Law  Rep.,  2  Eq ,  481. 
(»)  Law  Rep.,  7  H.  L.,  63. 
(*)  1  Ves.  Sen.,  284. 
(*)  2  Sch.  &  Let,  444. 
(•)  Law  Rep.,  7  H.  L.,  864. 


(^  Dyer,  268  b,  pi.  86. 
(8)  Plowd  ,  884,  397. 
(*)  Vol.  ii,  lib.  3,  cap.  9,  sect  616. 
(»«)  Page  76. 

(»)  Vol  i,  p.  621,  7th  ed. 
(")  Vol  i,  pp.  86,  86,  8d  ed. 
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be  admitted  to  probate,  which  has  not  been  done  here: 
Sheldon  v.  Sheldon  (*).  At  all  events,^  if  the  words  of  the 
settlement  are  to  be  considered  as  taken  out  of  that  instru- 
ment and  written  into  this  will,  then  effect  can  only  be  given 
to  it  as  a  testamentary  instrument  containing  a  specific  be- 
(juest  of  the  bank  shares  and  moneys  received,  with  all  the 
incidents  of  such  a  bequest.  It  will  therefore  take  effect  as 
from  the  death  of  the  testatrix ;  and  the  doctrine  of  ademp- 
tion will  apply  to  all  the  beneficiaries  under  the  settlement, 
and  that  of  lapse  will  apply  to  Martha  Plight,  who  died 
before  the  testatrix :  Stump  v.  Oaby  (*).  No  question  of 
election  arises  in  this  case,  for  the  testatrix  does  not  purport 
to  dispose  by  her  will  of  property  which  is  not  her  own,  and 
there  are  no  persons  who  take  both  under  the  will  and  set- 
tlement; moreover,  if  there  were,  the  residuary  legatees 
CQuld  only  be  called  upon,  in  case  of  election,  to  give  effect 
to  the  settlement  according  to  its  legal  operation,  which  as 
regards  these  properties  is  nil. 

[Upon  the  question  of  election,  they  also  referred  to 
Blaifclock  v.  Orindle  Q-3 
273]     ^OdskeU^  for  tne  charitable  legatees. 

Hall,  V.C.  :  The  question  is  whether  the  vnll  of  Rebecca 
Hodges  had  to  any,  and  what,  extent  the  effect  of  confirm- 
ing tne  settlement  of  the  6th  of  February,  1860.  It  has  been 
contended  that  as  the  settlement  was  void  the  confirmation 
of  it  by  will  was  wholly  inoperative.  Some  of  the  monevs 
on  mortgage  which  were  in  terms  comprised  in  the  settle- 
ment were  received  by  the  testatrix  herself  in  her  lifetime, 
and  the  bank  shares  were  not  duly  transferred  by  her ;  but 
although  the  settlement  was  thus  incomplete,  it  was  not  in- 
capable of  being  confirmed.  It  was  complete  as  to  part  of 
the  property  it  purported  to  comprise,  and  the  confirmation 
by  tne  will  was  unquestionably  intended  to  give  some  fur- 
ther efficacy  to  it. 

It  was  competent  for  Rebecca  Hodges,  by  a  testamentary 
disposition,  to  perfect  that  which  was  either  void  or  voidable. 
This  is  not  a  case  depending  upon  rigid  rules  of  law ;  it  is  a 
mere  qtiestion  of  the  inteption  of  the  testatrix  on  the  true 
construction  of  her  will.  The  settlement  was  imperfect  as  to 
the  mortgage  moneys  received  by  the  testatrix  before  the 
date  of  her  will,  and  the  testatrix  could  not  intend  to  con- 
firm the  settlement  as  to  them,  but  as  regards  the  bank 
shar.es,  the  will  might  well  and  should  operate. 

It  has  been  said  that  the  settlement  not  having  been  incor- 
porated with  the  probate  of  the  will,  the  confirmation  of  it 

0)  8  Jup.,  877.  («)  2  D.  M.  A  G.,  628.  (»)  Law  Rep.,  7  Eq.,  215. 
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by  will  cannot  be  regarded.  I  was^  referred  to  the  case  of 
Sheldon  v.  Sheldon  (*),  but  I  do  not  consider  the  judgment 
of  Dr.  Lushington  in  that  case  an  authority  to  the  effect 
that  in  no  case  in  which  an  instrument  is  not  set  out  at 
length  in  the  probate  of  a  will,  this  court  can  act  upon  it  as 
having  operation  by  means  of  the  will. 

The  question  often  arises  in  the  Court  of  Probate  whether 
a  particular  document  shall  or  shall  not  be  incorporated  in 
the  probate  of  a  will  by  being  set  out  therein.  It  is  often 
convenient  that  a  document  should  be  so  set  out.  It  is, 
•  however,  I  consider,  substantially  a  question  of  practical 
convenience,  and  if  a  will  confirms  an  instrument  which  is 
sufficiently  identified,  and  probate  *pa88e8  leaving  in  [274: 
the  clause  containing  the  confirmation,  the  instrument  must, 
I  consider,  be  had  regard  to  as  if  it  were  set  out  in  the 
probate. 

The  same  and  no  greater  effect  must  be  given  to  the 
clause  than  would  be  given  to  it  had  this  testatrix  said,  ^'I 
hereby  declare  that  the  bank  shares  specified  in  a  certain 
settlement  dated  the  6th  day  of  February,  1860,  and  made 
between  [naming  the  parties],  shall  be  held  upon  the  follow- 
ing trusts,"  and  had  then  set  out  the  trusts. 

As  regards  the  bank  shares,  the  will  perfects  the  settle- 
ment as  being  a  testamentary  instrument,  and  therefore 
the  cestuis  que  trust  who  predeceased  the  testatrix  cannot 
take,  and  their  shares  fall  into  the  residue  of  the  testatrix's 
estate. 

It  has  been  said  that  the  true  way  to  give  effect  to  the  in- 
tention of  the  testatrix  would  be  by  turning  this  into  a  case 
of  demonstrative  legacy,  but  there  is  nothing  in  the  will 
which  warrants  this. 

The  only  way  to  give  a  further  operation  to  the  will  would 
be  to  read  it  thus :  ^^I  direct  that  these  shares  shall  be  held 
npon  such  trusts  as  they  would  have  been  subject  to  if  they 
had  been  effectuallv  settled  by  the  settlement,  and  for  that 
purpose  the  will  shall  be  treated  as  if  it  had  been  ante- 
dated." There  is,  however,  no  authority  in  support  of  such 
a  reading  of  the  will,  and  I  think  it  cannot  be  properly 
adopted.. 

This- is  not  a  question  of  election.  Election  arises  when 
a  testator  disposes  of  his  own  property  and  at  the  same  time 
affects  to  dispose  of  property  which  belongs  to  some  one 
else.  This  is  a  mere  question  of  construction,  and  the  effect 
is  that  the  confirmation  of  the  settlement  by  the  will  operates 

(»)  8  Jur.,  877. 
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as  a  specific  bequest  of  the  bank  shares  mentioned  in  the 
settlement  upon  tlie  trusts  thereby  declared. 

The  costs  of  all  parties  must  be  borne  by  the  settlement 
fund  and  residuary  estate  in  equal  moieties. 

Solicitors:  WaterJiouse  &  TF-m^fto^Aam,  agents  for  L. 
W.  Winterbotham,  Stroud ;  Peckett  &  Mytton^  agents  for 
J.  L.  Fisher,  Stroud ;  T.  W.  Watkins.    . 


[8  Chancery  Division,  286.] 
V.C.H..  May  22,  1876. 

285]  *HUNT-F0ULST0N  V.   PUEBEE. 

[1876    F.     68.] 

Oifi  to  TrvMtee^^-Directum  to  purehate  an  Annuity  in  (he  name  of  and  for  AnnuUani — 
JProvUion  agawMt  teUing  Anmtity — Heaiduary  Etttate — Contract  for  BaU  of  Annuity, 

Testatrix  gave  a  sum  of  £20,000  stock  to  be  laid  out  by  the  trustees  of  her  will  in 
the  purchase  of  a  government  annuity  in  the  name  of  and  for  the  benefit  of  her  god- 
son for  the  term  of  his  natural  life ;  and  directed  that  the  annuitant  should  not  be 
entitled  to  have  the  value  of  his  annuity  in  lieu  thereof,  and  that  if  he  should  soU 
his  annuity  the  same  should  ceaso  and  form  part  of  her  residuary  estate.  The  trus- 
tees purchased  an  annuity  in  the  name,  and  payable  during  the  life,  of  the  annuitant, 
and  he  entered  into  a  contract  to  sell  the  same : 

Held,  that  the  annuitant  was  absolutely  entitled  to  the  annuity,  and  that  he  could 
make  a  good  title  to  it  to  the  purchaser. 

Special  case  under  the  13  &  14  Vict.  c.  35,  and  the  Judi- 
cature Acts,  1873  and  1875. 

Eliza  Foulston,  who  died  on  the  21st  of  February,  1875, 
by  her  will  dated  the  13th  of  May,  1874,  after  appointing 
four  trustees,  and  after  reciting  the  titles  of  certain  funds 
286]  over  which  she  had  a  *power  of  appointment  and 
other  funds  belonging  to  her,  made  (among  similar  gifts  to 
other  persons)  the  following  bequest  in  favor  of  the  plaintiff : 
''  I  give  and  bequeath  the  sum  of  £20,000  stock  to  be  laid  out 
by  my  trustees  in  the  purchase  from  the  said  Commis^sion- 
ers,  in  the  name  and  for  the  benefit  of  my  godson  John  Foul- 
ston Hunt"  therein  described,  '*of  an  annuity  for  the  term 
of  his  natural  life."  The  term  *'the  said  Commissioners" 
referred  to  the  Commissioners  for  the  Reduction  of  the  Na- 
tional Debt.  The  testatrix  by  her  will  provided  that  the 
several  bequests,  appointments  and  gifts  in  the  will  con- 
tained in  favor  of  the  plaintiff  should  be  conditional  on  his 
assuming  the  name  and  arms  of  Foulston  in  addition  to 
those  of  Hunt,  and  that  condition  the  plaintiff  had  com- 
plied with. 

The  will  also  contained  the  foH owing  provision :  "And 
I  direct  that  neither  of  the  said  intended  annuitants  shall 
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be  entitled  to  have  the  value  of  his  or  her  annuitvin  lieu 
thereof,  and  that  if  either  of  them  the  said  John  Fonlston 
Hunt"  and  the  other  four  persons  named  ".shall  sell,  mort- 
gage, .  pledge,  or  anticipate  his  or  her  annuity,  the  same 
shall  thereupon  cease  and  determine  and  form  p'art  of  my 
residuary  estate."  There  was  a  residuary  bequest  in  favor 
of  another  legatee.  The  trustees  purchased  an  annuity  of 
£933  in  the  name,  and  payable  during  the  life,  of  the  plain- 
tiff, who,  being  desirous  of  selling  the  same,  entered  into  a 
contract  for  the  sale  thereof  to  the  defendant,  but  he  ob- 
jected to  complete  the  purchase  on  the  ground  that  any 
Buch  sale  by  the  plaintiff  would  cause  an  immediate  for- 
feiture of  the  annuity ;  the  plaintiff,  however,  maintained 
that  the  provision  in  the  will  against  selling  was  void,  as 
being  repugnant  to  the  absolute  bequest  in  his  favor. 

The  question  was  whether,  in  tlie  event  of  the  plaintiff 
mortgaging  or  selling  his  annuity,  the  same  would  there- 
upon cease  and  determine,  and  form  part  of  the  residuary 
^estate  of  the  testatrix. 

Dickinson^  Q.C.,  and  CTmbb^  for  the  plaintiff:  The  tes- 
tatrix made  an  absolute  gift,  and  the  restriction  which  she 
endeavored  to  impose  on  the  annuitant  is  void.  There  is 
no  interposition  of  trustees,  but  the  annuity  is  in  the  an- 
nuitant's own  name,  and  the  general  rule,  to  be  found  in 
the  case  of  Bradley  v.  Peixoto{^\  *is,  that  if  an  [287 
estate  or  fund  be  given  so  that  the  legal  estate  or  absolute 
interest  be  vested  in  the  donee,  without  any  intervention  of 
trustees,  the  condition  that  the  estate  or  fund  shall  not  bo 
disposed  of  will  not  be  enforced,  it  being  repugnant  to  the 
gift.  In  Shee  v.  Hale  ("),  as  well  as  in  Power  v.  Hayne  {*) 
and  Dayy,  Day{*),  the  legal  interest  was  not,  as  here,  in 
the  annuitant,  and  therefore  the  decisions  in  those  cases  are 
not  inconsistent  with  that  in  Bradley  v.  *Peixoto{');  but 
the  decisions  in  Power  v.  Hayne  and  Day  v.  Bay  are 
irreconcilable,  as  Vice-Chancellor  Malins  in  deciding  the 
former  case  declined  to  follow  the  decision  of  Vice-Chan- 
cellor Kindersley  in  the  latter.  The  conclusion  to  be  arrived 
at  is  that  the  plaintiff  can  make  a  good  contract  to  sell  the 
annuity. 

Hastings^  Q.C.,  and  O.  W.  CJiapman^  for  the  defendant, 
submitted  that  the  contract  had  not  been  properly  entered 
into,  and  could  not,  therefore,  be  carried  out.  Though 
there  was  no  authority  precisely  in  point,  yet  the  decisions 
in  Power  v.  Hayne  and  in  Hdtion  v,  May{^\  before  the 

(»)  8  Ves.,  824.  (•)  18  Vcs.,  404.  («)  Law  Rep.,  8  Eq.,  262. 

(*)  1  Dmw.,  660.  (»)  AnU,  p.  148. 
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same  learned  Vice-chancellor,  clearly  showed  that  the  an- 
nuitant could  not  sell  his  annaity. 

Hall,  V.C:  I  am  of  opinion  that  the  decisions  referred 
to  have  very  little  bearing  upon  this  case.  Where  a  tes- 
tator makes  an  absolute  gift  by  will  to  an  individual  be 
cannot  take  it  away  in  a  subsequent  part  of  the  will,  unless 
he  uses  clear  and  aistinct  language  to  that  effect.  No  doubt 
there  was  an  intention  to  prevent  the  annuitant  from  selling 
the  annuity,  and  also  an  attempt  to  make  the  fund  form 
part  of  the  residuary  estate,  but  there  being  a  previous 
absolute  gift,  the  latter  intention  is  inconsistent  with  the 
gift  itself.  The  testatrix  directed  the  trustees  to  purchase 
the  annuity  in  the  name  of  the  annuitant,  and  that  they 
have  done ;  and  the  attempt  to  fasten  a  trust  upon  him  fails. 
The  trust  created  by  the  testatrix  was  at  an  end  as  soon  as 
the  trustees  discharged  the  duty  of  purchasing  the  annuitv 
288]  in  the  name  of  the  annuitant.  *The  declaration  will 
be  that  the  plaintiff  is  absolutely  entitled  to  the  annuitv ; 
that  it  is  not  subject  to  any  gift  over ;  and  that  he  can  make 
a  good  title  to  it  to  the  defendant. 

Solicitors :  Deane^  Chvbh  &  Co, 

See  IS  Eng.  R.,  726;  17  Eng.  R.,  616  note. 


[8  Chancery  Division,  296.] 
V.C.H.,  June  2,  1876. 

295]  *PiTT  V.  Lord  Dacrx. 

[1866    P.     116.] 

Satuie  o/I4mUatu>ru  {S  db  4  WUl.  4,  e.  21}^Forei^  Real  Ettate-^Anmntj/  eharffed  on 
Sttale  in  Jamaica — Zatt  Payment  in  1842 — MenU  and  Profitt  received  nnee  1870^ 
Arrears, 

By  will  in  1810,  B.  devised  to  trustees  his  estate  in  Jamaica  to  hold  to  the  use 
that  H.  should,  out  of  the  reuts  and  profits,  receive  for  life  an  annuity  ]>ayable  quar- 
terly for  her  separate  use,  with  powers  of  distress  and  entry  and  perceptiou  of  the 
rents  and  profits,  and  after  her  decease  to  the  use  that  the  trustees  should  pay  the 
annuity  unto  her  children,  as  she  shoald  appoint,  for  their  lives. 

The  testator  gave  other  annuities  out  of  the  rents  and  profits  of  the  same  estste, 
and  gave  the  estate  to  the  .use  of  his  son  for  life,  with  remainders  over.  The  last 
payment  on  account  of  H.'s  annuity  was  in  1842.  H.  died  in  1868.  She  made  an 
appointment,  and  arrears  were  due  to  her  and  her  appointees.  The  estate  was  for 
some  years  a  waste,  and  no  rents  and  profits  were  received  till  1870,  and  when 
received  they  were  paid  into  court : 

Held,  that  the  Statute  of  Limitations  (8  <fc  4  Will  4,  c.  27)  did  not  apply  to  Jamaica, 
and  that  the  legal  personal  representative  of  H.  was  entitled  to  be  paid  the  arrears 
due  to  her. 

Petition.  Further  consideration.  Peter  Beckford,  who 
died  soon  after  the  date  of  his  will,  made  in  October,  1810, 
devised  to  three  trustees  his  estate  situate  in  the  island  of 
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Jamaica,  together  with  the  negroes  and  slaves  thereon,  to 
hold  the  same  to  the  use  that  his  daughter  Harriet  should, 
out  of  the  rents  and  profits  of  the  said  estate,  receive  for 
life  an  annuity  of  £200  English  currency,  payable  quarterly, 
for  her  separate  use,  with  power  of  distress  and  entry  and 
perception  of  the  rents  ana  profits,  and  after  her  deceai^e  to 
the  use  that  the  trustees  should  pay  the  said  annuity  unto 
all  tlie  children  of  his  said  daughter,  in  such  shares  and 
manner  as  she  should  appoint,  for  their  lives.  The  testator 
gave  other  annuities,  and  made  them  payable  out  of  the 
rents  and  profits  of  tlie  same  estate ;  and  subject  to  the  pay- 
ment of  the  annuities,  the  testator  gave  the  estate  to  the  use 
of  his  son  for  life,  with  remainders  over. 

The  son  became  the  third  Baron  Rivers,  and  died  in  1831. 
His  son,  the  fourth  Baron  Rivers,  in  1833,  barred  the  estate 
tail,  and  *died  iu  1866,  having  by  will  in  1862  devised  [296 
all  his  real  estate  to  Lord  JDacre  upon  trust  for  sale  and 
disposition  of  the  proceeds  as  in  the  will  mentioned. 

Suits  were  instituted  for  the  administration  of  the  fourth 
Baron  Rivers^  real  and  personal  estates.  The  annuity  of  £200 
was  paid  to  the  daughter  Harriet  for  many  years  after  her 
father's  death,  and  the  last  payment  on  account  thereof  was 
made  on  the  27th  of  December,  1842.  The  daughter  Harriet, 
who  died  on  the  20th  of  December,  1853,  by  will  in  April, 
1840,  appointed  £199  19*.  a  year  of  the  annuity  to  her  tnree 
daughters  for  life,  and  to  the  survivors  and  survivor,  and 
after  the  death  of  the  survivor  to  her  son  Henry  for  life,  and 
after  his  death  to  her  son  Horace  for  life,  and  she  appointed 
the  residue  of  the  annuity  to  all  her  children  as  joint  tenants 
for  life.  At  the  death  of  the  daughter  Harriet  there  was 
due  to  her  for  arrears  of  the  annuity  the  sum  of  £2,150  being 
the  amount  which  had  accrued  due  between  the  25th  of 
December,  1842,  and  the  29th  of  September,  1853,  and  there 
was  due  to  her  daughters  (all  of  whom  had  died)  and  others 
Tinder  her  and  their  wills  for  arrears  of  the  annuity  the 
aggregate  sum  of  £2, 100.  It  was  stated  that  for  several  years 
prior  to  1866  the  estate  in  Jamaica  became  a  waste,  that 
no  income  was  received  from  it,  and  that  after  certain  pro- 
ceedings had  been  taken  in  reference  to  its  better  manage- 
ment, Lord  Dacre  received  since  1870  rents  and  profits  now 
amounting  to  about  £500,  and  paid  the  same  into  court. 
The  Chief  Clerk  had  certified  that  the  legal  personal  repre- 
sentative of  the  daughter  Harriet  was  entitled  to  the  funds 
in  court. 

Eddis^  Q.C.,  and  Bagot^  for  the  legal  personal  represent- 
ative of  the  daughter  Harriet :    The  devisees  under  the  tes- 
18  Eng.  Rep.  65 
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tator's  will  in  this  matter  were  really  trustees  of  the  an- 
nuity bequeathed  on  the  death  of  his  daughter  Harriet  for 
her  children,  according  to  her  appointment  under  the  power 
in  the  will.  They  were  therefore  trustees  of  the  annuity 
ab  mitio :  and  there  was  an  express  trust  of  it,  ousting  the 
Statute  of  Limitations  altogether. 

[Hall,  V.C:  I  do  not  see  how  there  can  be  an  express 
trust.] 

If  not,  then  there  are  two  points — ^First:  The  devisees 
297]  have  the  *legal  estate  in  the  property  for  thepur- 
pose  of  dividing  it  among  the  children :  nogtiton  v.  Hogh- 
ion{') ;  Brown  v.  Whateley  (") ;  Jacquet  v.  Jacqueti^). 

[Hall,  V.C,  after  referring  to  Watson  v.  Pearson  (*),  said 
he  thought  that  the  trustees  had  a  legal  estate  in  the  prop- 
erty, and  that  the  owners  of  the  rent  charges  had  also  a 
legal  estate  in  them,  having  powers  of  distress  and  entry  for 
their  recovery.] 

Secondly ;  The  Statute  of  Limitations  does  not  apply  to 
Jamaica. 

[Hall,  V.C:    That  is  a  question  of  fact.] 

The  old  English  law  applies  to  Jamaica.  With  respect  to 
that,  the  case  stands  thus :  The  English  statute  3  &  4  Will. 
4,  c.  27,  has  not  been  re-enacted,  and  is  not  in  force  in  Ja- 
maica ;  and  therefore  the  law  of  England,  as  it  stood  before 
that  statute,  is  the  law  of  the  island. 

The  law  which  regulates  the  prescription  of  actions  is,  as 
a  general  rnle,  the  lex  loci  fori :  Ruckinahoye  v.  Moili- 
c7iund(^)\  Surge's  C)nflict  of  Laws(*).  But  whether  a 
chai-ge  on  real  estate  is  barred  by  prescription  depends  on 
the  U^  loci  ref.  sites:  Barge's  Conflict  of  Laws(');  Story's 
Conflict  of  Laws  {').  Now,  the  only  English  statutes  on  the 
subject  which  were  in  force  in  Jamaica  before  the  3  &4 
Will.  4,  c.  27,  were  the  32  Hen.  8,  c.  2,  s.  4,  and  the  21  Jac. 
1,  c.  16,  which  did  not  apply  to  distress  or  claims  for  rent 
charges,  whether  created  by  deed  or  will,  and  it  is  proved 
that  there  is  no  bar  by  the  law  oE  Jamaica:  Shelford  on 
Real  Property  Statutes  (•) ;  Collins  v.  Ooodall  (") ;  De 
Beauvoir  v.  Owen  (").  Colonial  lands  are  not  bound  by 
English  statutes  unless  expressly  named  in  them,  or  unless 
the  Colonial  Legislature  re-enacts  the  statutes :  Barge's  Con- 

(')  16  Beav.,  278,  299.  (')  Vol.  iii,  pp.  125.  126. 

(«)  8  Hare,  146.  («)  6th  ed.,  p.  682. 

(■)  27  Beav.,  882.  (•)  8th  ed.,  p.  139. 

(*)  2  Ex.,  681.  ('")  2  Vern.,  289. 

(»)  8  Moo.  P.  C,  4.  (")  19  L.  J.  (Ex.),  I??,  18?, 

(»)  Vol.  i,  p.  24. 
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flict  of  Laws  (*).  The  circumstances  of  this  case  exclude 
any  presumption  of  payment ;  and  as  to  laches,  there  could 
have  been  none,  the  estate  producing  ^nothing  till  [298 
Teiy  recently  :  Stackhouse  v.  Barnsion{*),  The  right  of  the 
annuitants  to  all  the  arrears  of  their  annuities  remains  un- 
touched by  any  statute.  The  lex  .loci  applies  to  the  case, 
and  the  legal  personal  representative  is  now  entitled  to  this 
money,  as  representing  ttie  daughter  Harriet's  annuity,  as 
far  as  it  will  go.  [They  also  cited  Forbes  v.  AdaTos  (")  and 
Harris  v.  Quine{\] 

J.  J.  Hamilton  Humphreys^  for  a  creditor  of  Lord  Rivers' 
estate  for  a  very  large  amount :  This  money  is  assets  of 
Lord  Rivers'  estate,  which  has- come  to  the  hands  of  his  ex- 
ecutor, and  the  demand  of  the  legal  representative  of  the 
daughter  is  a  stale  one.  As  assets  of  liord  Rivers'  estate, 
the  money  is  subject  to  the  lexfori^  as  personal  estate ;  and 
the  legal  personal  representative  of  the  daughter  has  not 
shown,  ana  cannot  show,  as  against  the  creditor's  right-  to 
Lord  Rivers'  real  and  personal  estate,  that  this  money  is 
not,  being  administered  in  due  course  by  this  courts  the 
property'  of  the  creditor :  Campbell  v.  Oraham  ('^.  More- 
over, I  submit  that  six  years'  arrears  of  interest  oqly  should 
be  allowed,  if  any  allowance  is  made  :  Francis  v.  (trover  Q. 

Dickinson^  Q.C.,  and  H  H.  Young j  for  Lord  Dacre,  took 
no  part  in  the  argument.  Thev  suggested,  however,  that 
this  money  was  not  personalty,  but  realty,  of  Lord  Rivers', 
and  asked  for  the  direction  of  the  court  as  to  future  pay- 
ments on  account  of  the  annuity. 

Hall,  V.C:  The  question  is  whether  these  annuities, 
which  were  given  out  of  an  estate  situate  in  Jamaica,  are, 
under  the  circumstances,  recoverable  after  a  period  when,  in 
consequence  of  the  Statute  of  Limitations  (3  &  4  Will.  4, 
c.  27),  they  would  not  be  recoverable  out  of  an  estate  situate 
in  England,  and  I  am  of  opinion  that  they  are.  There  is 
no  corresponding  statute  of  limitations  applicable  to  the 
island  of  Jamaica.  These  annuitants  are,  m  my  judgment, 
*as  much  entitled  to  recover  their  annuities  as  the  [299 
estate  itself,  as  they  are  only  portions  of  the  estate,  There 
is  no  ground  for  contending  that  the  rights  of  the  annuitants 
have  been  barred  by  laches  on  their  part.  In  Campbell  v. 
Oi'aham{*)  the  circumstances  were  different.  Here  there 
was  no  fund  out  of  which  to  pay  the  annuities,  and  there- 
fore tlie  annuitants  cannot  be  considered  as  guilty  of  laches 

Q)  Vol.  ii,  p.  886.  (*)  Law  Rep.,  4  Q.  B.,  668. 

(*)  10  Ves.,  463.  (»)  1  Rnsa.  <fe  My.,  468 1  *4  CI.  (k  F.,  429. 

(»)  9  Sim.,  462.  (•)  8  Hare,  89. 
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in  not  taking  proceedings  to  obtain  payment  ont  of  a  non- 
existing  thing.  When  there  were  rents  and  profits  which 
became  available  and  properly  applicable  for  the  payment 
of  the  annuities,  the  devisee  in  trust,  Lord  Dacre,  having 
knowledge  of  these  annuities,  paid  the  moneys  which  he 
received  on  account  of  rents  and  profits  into  court,  to  be 
dealt  with  according  to  the  rights  of  the  parties.  If  a  re- 
ceiver had  been  appointed,  he  would  have  been  directed  to 
keep  down  the  annuities,  and  I  cannot  consider  that  what 
has  been  done  has  taken  away  the  rights  of  those  who  are 
entitled  to  them ;  therefore  I  shall  declate  that  the  arrears 
of  the  annuities  are  properljr  pavable  ont  of  the  rents  and 
profits  which  have  been  received  by  Lord  Dacre,  and  paid 
into  court,  so  far  as  the  same  will  extend  for  such  payment ; 
and  I  order  that,  subject  to  the  payment,  as  between 
solicitor  and  client,  of  the  costs  of  this  petition,  the  funds 
in  court  be  applied,  so  far  as  they  will  extend,  towards 
payment  of  such  arrears.  Any  future  rents  and  profits 
must  be  paid  into  court  to  the  same  account,  with  liberty 
to  apply. 

Solicitors:    Meynell  &  Perriberton;    Young^  Jdckson  & 
Beard ;  CouUhurst  &  Van  Sommer. 


[8  Chancery  Division,  800.] 
V.C.H.,  Jone  19,  1870. 

300]  *-'^  ^^  Emery's  Estate. 

Jones  v.  Emery. 

[1876    £.    44.] 

WtOr^Oift  to  thrn  CMldrm  of  Niece— A  fmurth  Child  m  veiUrt  9a  mire  9t  DvU 

ofWiU, 

Testatrix,  who  died  in  November,  1874,  by  her  will  in  Janoary,  1874.  beqneathed 
to  each  of  the  three  children  of  her  niece  £1,000;  and  if  any  of  the  said  three  chil- 
dren should  die  before  attaining  the  age  of  twenty-one  years,  the  legacy  was  to  be 
divided  between  the  survivors  of  the  said  three  children.  There  was  a  codicil  in 
June,  187^,  confirming,  as  regarded  this  bequest,  the  will  At  the  date  of  the  will 
the  niece  had  three  children  living,  the  youngest  being  three  years  old,  and  a 
fourth  child  en  venire  ea  mire  at  the  time,  and  born  in  July,  1874,  claimed  a  legacy 
of  £1,000  : 

Ueldy  tliat  the  three  children  born  at  the  date  of  the  will  only  were  entitled  to 
legacies. 

Alice  Emery,  who  died  on  the  17th  of  November,  1874, 
by  her  will,  dated  the  15rh  of  January,  1874,  after  giving 
certain  legacies,  devised  and  bequeathed  the  residue  of  her 
real  and  personal  estate  to  three  trustees  in  trust  to  convert 
the  same  into  money,  and  to  pay,  inter  alia^  ''to  each  of 


J 
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the  three  children  of  my  niece  Lncy  Alice,  the  wife  of  Hum- 
phrey Bmdley  Jones,  schoolmaster,  one  thousand  pounds ; 
and  if  any  of  the  said  three  children  shall  die  before  attain- 
ing the  age  of  twenty-one  years,  tlie  legacy  or  legacies  of  the 
child  or  children  so  dying  shall  be  divided  between  or  paid 
to  the  survivors  or  survivor  of  the  said  three  children." 
There  was  a  gift  of  another  legacy,  and  of  the  residuary 
estate.  By  a  codicil  dated  the  26th  of  June,  1874,  there  was 
an  alteration  as  to  the  trustees,  and  there  were  other  be- 
quests, and  then  a  contirmation  of  the  will  in  all  other 
respectg.  At  the  date  of  the  will  Lucy  Alice  Jones  had 
three  children  born,  viz.,  F.  L.  Jones,  aged  sev^n  years; 
J.  G.  Jones,  aged  five  years ;  A.  B.  Jones,  aged  three  years ; 
and  a  fourth  child,  the  plaintiflf,  then  en  ventre  sa  mere^  and 
afterwards  born  on  the  28th  of  July,  1874.  Lucy  Alice 
Jones  and  another  niece  were  the  testatrix^  s  next  of  kin. 
The  plaintiff  submitted  that,  notwithstanding  the  reference 
in  the  will  to  the  children  of  Lucy  Alice  Jones  as  being  three 
in  number,  he  was  entitled  to  a  *legacy  of  £1,000  un-  [301 
der  the  bequest,  and  prayed  for  declaration  accordingly,  but 
subject  to  such  gifts  over  as  therein  contained  in  the  event 
of  his  dying  under  the  age  of  twenty- one,  and  for  conse- 
quential relief.    " 

The  action  came  on  to  be  heard  on  demurrer. 

TF.  Pearson,  Q.C.,  and  Cadmian  Jones ^  for  the  demurrer, 
after  stating  the  facts,  were  stopped  by  the  court. 

Dickinson,  Q.C.,  and  Bardswell^  for  the  plaintiff,  sub- 
mitted that  if  the  plaintiff  had  been  born  at  the  date  of  the 
will  there  would  have  been  no  question,  and  that  when  there 
was  a  gift  to  a  class  a  child  en  venire  sa  mire  was  considered 
as  actually  born,  and  was  included  in  the  class.  The  men- 
tion of  the  number  three  did  not  affect  the  right  of  the  child 
en  venire^samere^  unless  it  could  be  held  that  it  would  be 
conclusive  against  the  right  of  a  child  actually  born.  There 
was  no  allegation  in  the  statement  of  claina  that  the  testa- 
trix knew  there  were  no  more  than  three  children.  In  such 
a  case  the  courts  considered  that  the  number  must  be  re- 
jected, and  that  all  the  children  of  the  class  should  take. 

They  referred  to  the  cases  of  Blasson  v.  Blasson  (*); 
Pearce  v.  Carrington  {*) ;  Spencer  v.  Ward  (") ;  DanieU  v. 
Daniell  (*) ;  Ooodfellow  v.  Ooodfellow  ('). 

Hall,  V.C:  I  am  of  opinion  that  none  of  the  authorities 
referred  to  govern  this  case.    The  will  and  codicil  in  this 

0)  2  D.  J.  <fe  S.,  665.  670,  688.  (<)  8  De  G.  A  Sm.,  887. 

(*)  Law  Rep.,  8  Ch.,  969.  (*)  18  Beav.,  856. 

(*)  Law  Rep.,  9  Eq.,  507. 
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case  were  both  made  before  the  birth  of  the  plaintiff.     The 

fift  is  ''  to  each  of  the  three  clnldren  of  my  niece,"  and  if  an^- 
ody  had  been  asked  at  the  date  of  the  will  how  many  chil- 
dren tlie  niece  had,  the  answer  would  have  been  three.  If 
the  gift  had  been  to  all  heft  children,  the  qliild  en  ventre  sa 
mere  would  have  been  included,  and  all  four  would  have 
taken.  The  niece  had  three  children  actually  in  existence 
at  the  date  of  the  will,  and  they  must  be  taken  to  be  the 
three  whom  the  testatrix  intended  should  have  £1,000  each. 
302]  *There  is,  I  consider,  no  ambiguity  in  this  case.  It 
may  be  observed  that  the  testatrix  uses  the  word  ".three'* 
three  times  in  the  gift. 

The  demurrer  must  be  allowed,  and  there  must  be  a  dec- 
laration that  the  three  children  born  at  the  date  of  the  will 
only  are  entitled. 

W.  PearsoUj  Q.C.,  referred  to  the  case  of  Sherer  v. 
Bishop  (*). 

Solicitors:  Redhead  <6  Emmett^  agents  for  J.  Moody, 
Derby ;  Bloxams  &  Ellison^  agents  for  J.  Roberts,  Bangor. 

(»)  4  Bro.  a  c,  6«. 


[8  ChAnceiry  Division,  802.] 
V.C.H.,  July  8,  1878. 

Rawlinson  v.  Rawlinson. 

[1876    R.     94.] 

WU^JSmetrf  of  FSmiibirt^  Ac.,  in  TetUaior'*  CajnieU  Memtagf^HeiHiMm^ 
Furniture,  dbe^,  ttoried  in  another  Haum  indwUd  in  the  BequetL 

Testator  be<jneathed  all  his  household  furniture  which  should  be  in  his  capital 
messuage  at  his  death,  unto  trustees  upon  trust  to  permit  the  same  to  be  held  and 
enjoyed  as  heirlooms  with  bis  said  messua^  by  the  person  entitled  to  the  same  roes- 
Buage  under  the  wiU.  The  testator,  who  died  in  1875,  was.  in  1874,  the  occupier  of 
a  house  at  Bath,  which  he  had  furnished.  He  ceased  to  occupy  that  house  in  1874, 
and  removed  the  furniture  with  the  intention  .of  its  being  placed  in  his  capital  mes- 
suage, which  was  in  the  occupation  of  a  tenant.  The  tenant  having  declined  to  per- 
mit the  ftirnitune  to  be  placea  therein,  it  was,  in  consequence  of  such  refusi^  stored 
in  farm  buildings  belonging  to  the  testator,  where  it  was  at  his  death: 

Held,  that  the  furniture  passed  under  the  bequest. 

Further  consideration.  W.  S.  Rawlinson,  late  of 
Duddon  Hall,  Cumberland,  who  died  in  1876,  by  his  will, 
dated  the  17th  of  October,  1872,  after  appointing  executors 
and  trustees  and  making  some  bequests,  oequeathed  as  fol- 
lows: '*All  my  household  furniture,  pl^te,  glass,  china, 
books,  pictures,  and  articles  of  vertu,  wliich  shall  be  in  my 
capital  messuage  called  Duddon  Hall  at  my  death,  unto  ray 
trustees,  upon  trust  to  permit  the  same  to  be  held  and  en- 
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joyed  as  Leirlooms  with  my  said  capital  messuage,  as  far  as 
tlie  rules  of  law  and  equity  will  permit,  by  the  person  for 
the  time  being  entitled  *to  the  same  messuage  by  vir-  [303 
tue  of  this  my  will,  yet  so  that  the  same  shall  not  vest  abso- 
lutely in  any  person  hereby  ma^e  tenant  in  tail  male  or  tail 
general  by  purchase  of  my  said  capital  messuage,  and  who 
sliall  not  attain  the  age  of  twenty-one  years,  but  upon  the 
death  of  such  person  under  that  age  shall  go  and  devolve 
to  the  person  or  persons  who  shall  thereupon  become  en- 
titled to  the  said  capital  messuage  under  the  limitations  of 
this  my  will." 

The  usual  administration  decree  was  made  on  the  30th  of 
July,  1875,  when  an  inquiry  was  directed  as  to  what  house- 
hold furniture,  plate,  glass,  china,  books,  pictures,  and  arti- 
cles of  vertu,  were  in  the  testator's  capital  messuage  called 
Duddon  Hall  at  the  time  of  his  death,  and  were  included  in 
the  gift  of  chattels  bequeathed  as  heirlooms  by  the  said  will. 

The  Chief  Clerk,  by  his  certificate,  dated  the  6th  of  May, 
1876,  certified  that  there  were  certain  articles  of  furniture, 
china,  and  pictures  (the  particulars  of  which  were  set  forth 
in  a  schedule)  belonging  to  the  testator,  which  were  not 
actually  in  Duddon  Hall  at  the  time  of  the  testator's  death, 
such  articles  having  been  removed  in  the  year  1874  from  a 
house  at  Bath  occupied  by  the  testator  witn  the  intention  of 
removal  to  Duddon  Hall,  but  were  stored  away  in  certain 
farm  buildings  at  Rawfold  belonging  to  the  testator. 

The  evidence  showed  that  the  testator  took  an  unfurnished 
house  at  Bath ;  that  Duddon  Hall  was  let  on  lease  as  a 
furnished  house,  and  that  when  the  lease  of  the  house  at 
Bath  expired  in  1874,  the  testator  was  removing  the  articles 
of  furniture,  &c.,  to  Duddon  Hall,  but  the  tenant  declined 
to  permit  them  to  be  placed  in  the  house  during  his  tenancy, 
and  they  were  accordingly  placed  in  store  in  the  farm 
buildings. 

Dickinson^  Q.C.,  and  Almaric  Rumsey^  for  the  widow. 

Bristowe,  Q.C.,  and  T.  Latham^  and  HastingSy  Q.C.,  and 
MoTsheady  for  the  other  parties. 

The  cases  of  Lord  Brooke  v.  Earl  of  Warwick  (')  and 
Land  v.  Devaynes  ('),  and  Jarman  on  Wills  ('),  were  cited. 

*Hall,  V.C:  I  am  of  opinion  that  all  these  articles  [304 
of  furniture,  and  other  things  mentioned  in  the  schedule, 
passed  under  the  bequest  in  the  will. 

Solicitors:  Tyler.Wickham&Moberly  ;  Johnston  &  Ear- 
risony  agents  for  Harrison  &.  Son,  Kendal. 

0)  2  De  G.  <k  Sra.,  425-436.  (•)  4  Bra  C.  C,  537.         (»)  VoL  i,  p.  722,  n. 
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[8  Chftncery  DlTision,  804.] 
V.C.H.,  July  14.  1876. 

Gardner  v.  Cowles. 

[1869    G.     81.] 

Btqueai  to  an  Infant — 7Vtutf9  for  Mainienanee,  Education  and  Aeeumvlation — Inved- 
ment  in  Conmu  in  names  of  Executors  and  In/ant — Death  of  ExeaUon — TVuaieeAct, 
1850,  and  Trustee  Extension  Act,  lS62—TnfafU  "Trustee*'  of  the  Consols. 

Testator  bequeathed  a  legacy  to  each  child,  and  directed  his  executors  to  stand 
possessed  of  his  residuary  estate  in  tinist  for  all  his  children,  the  shares  of  those  un- 
der age  to  be  invested  in  consols,  and  paid  to  them  at  twenty-one  or  marriage.  There 
were  trusts  for  maintenance,  education,  and  accumulation  for  the  benefit  of  the  infants. 
The  executors  invested  the  legacies  and  shares  of  two  of  the  infants  in  consols  in 
their  own  and  the  infants*  names,  and  died  leaving  the  infants  surviving  : 

Meldf  that  the  definition  of  "trustee"  in  the  Trustee  Act,  1850,  sect.  2,  included  the 
case  of  consols  which  had  been  transferred  into  the  name  of  an  infant  who  was  the 
sole  beneficial  owner  of  them,  but  subject  to  a  direction  in  regard  to  maintenance  or 
otherwise,  vested  in  somebody  else,  and  which  direction,  could  not  in  this  case  be 
practically  performed  so  long  as  the  consols  remained  in  the  name  of  the  infant ; 
and  ordered  that  the  infants  be  treated  as  trustees  of  the  consols ;  and  the  legal  per- 
sonal representative  of  the  last  surviving  trustee  under  the  will  was  appointed  to 
transfer  the  consols  into  court. 

Petition.  The  testator,  after  bequeathing  a  legacy  of 
£1,000  to  each  of  his  cliildren,  directed  his  executors  to 
stand  possessed  of  his  residuary  estate  in  trust  for  all  his 
children,  the  shares  of  such  of  them  as  should  be  under  the 
age  of  twenty-one  years  at  the  time  of  liis  decease  to  be  in- 
vested in  the  names  of  his  executors  in  consols,  and  f>aid  to 
such  children,  if  sons,  at  the  age  of  twenty-one  years,  and 
if  daughters,  at  that  age  or  marriage.  The  will  contained 
305]  *  trusts  for  maintenance,  education,  and  accumula- 
tion for  the  benefit  of  the  infant  children.  The  executors 
converted  the  residuary  estate,  paid  the  legacies  and  shares 
of  the  children  who  had  attained  the  age  of  twenty-one 
years,  and  invested  the  legacies  and  shares  to  which  the  two 
infant  daughters  were  entitled  in  consols  in  the  joint  names 
of  themselves  and  of  the  said  infant  daughters  respectively. 
Both  of  the  executors  had  died,  leaving  the  two  infant 
daughters  surviving  them.  The  defendant  was  the  adminis- 
tratrix of  the  last  surviving  executor.  On  the  hearing  of  the 
cause  certain  inquiries  were  directed  to  be  made. 

On  the  7th  of  December,  1875,  it  was,  iriier  alia,  ordered 
that  the  plaintiffs  should  take  such  steps  as  might  be  neces- 
sary to  bring  the  fund  representing  the  two  infants'  legacies 
and  shares  into  court,  and  thereupon  the  j)laintifls  pre- 
sented a  petition  under  the  Trustee  Acts  praying  that  each 
of  the  infants  might  be  declared  to  be  a  trustee,  within  the 
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meaning  of  those  acts,  of  the  fund  standing  in  her  name 
and  representing  her  legacy  and  share ;  that  the  right  to 
tj-ansfer  such  funds  might  be  vested  in  the  defendant;  and 
that  she  might  be  directed  to  transfer  the  funds  into  court  in 
accordance  with  the  order  of  the  7th  of  December,  1876 ; 
and  on  the  11th  of  February,  1876,  Vice-Chancellor  Hall 
made  the  order  asked  for. 

July  14.  The  petition  was  now  put  in  the  paper  to  be 
mentioned,  as  the  Bank  of  England  had  raised  a  question 
as  to  the  regularity  of  the  order  of  the  11th  of  February, 
1876,  which  had  not  yet  been  passed  and  entered. 

W.  Pearson^  Q.C.,  and  JE.  Wardy  for  the  petitioners,  re- 
ferred to  the  case  of  Sanders  v.  Homer  {'),  where  a  trustee 
transferred  trust  stock  into  the  joint  names  of  himself  and  his 
infant  cestui  qtie  trusty  and  died,  and  it  was  held  that  the  infant 
was  a  trustee  within  the  Trustee  Act,  1850,  and  within  the  3d 
section  of  the  Trustee  Extension  Act,  1862,  and  an  order  was 
made  vesting  the  right  to  transfer  in  the  executors  of  tlie 
deceased  trustee  with  the  view  of  having  it  brought  into 
court.  This  case  was  much  stronger,  as  tlie  infant  in  San- 
ders  V.  Homer  was  absolutely  entitled,  and  in  this  case  there 
were  trusts  for  maintenance,  education,  *and  accu-  [306 
mulation.  Though  it  might  be  said  that  those  trusts  applied 
only  to  the  shares  of  the  residue  and  not  to  the  legacies, 
yet  the  answer  would  be  that  those  shares  and  legacies  were 
invested  together  and  formed  a  common  fund,  and  must  be 
brought  into  court  to  be  dealt  with  in  the  administration  of 
the  testatorjs  estate,  as  certain  allowances  for  maintenance 
and  education  had  been  made  out  of  that  estate.  In  He 
Westwood{*)  the  infant  was  absolutely  entitled,  and  as  there 
was  no  trust  it  was  not  a  case  for  bringing  the  fund  into 
court.  The  Bank  of  England  had  raised  an  objection  to  the 
order,  but  the  bank  was  indemnified  by  the  7th  section  of 
the  Trustee  Extension  Act,  1862,  which  enacted,  **  tliat  every 
order  made  ....  under  this  or  the  Trustee  Act,  1860,  .... 
and  duly  passed  and  entered,  shall  be  a  complete  indemnity 
to  the  iBank  of  England  ....  for  any  act  done  pursuant 
thereto;  and  it  shall  not  be  necessary  for  the  13ank  of 
England  ....  to  inquire  concerning  the  propriety  of  such 

order "     The  oider  made  in  February  was  perfectly 

regular,  it  being  clear  the  consols  had  f^ot  into  wrong  names ; 
and  that  they  ought  to  be  transferred  into  court. 

Kekewich,  for  the  Bank  of  England,  submitted  that  the 
case  of  He  Westwood,  where  a  similar  order  was  discharged, 

Q)  25  Beav.,  467.  (*)  6  N.  B.,  61,  316. 

18  Eng.  Rep.  68 
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ought  to  be  followed,  as  the  order  in  this  case  was  irregular. 
The  order  directed  that  the  consols  should  be  transferred 
into  court  to  two  separate  accounts,  and  not  to  the  credit  of 
the  cause,  and  therefore  the  contention  that  they  ought  to 
be  brougl)t  into  court  for  administration  purposes  was  erro- 
neous. The  bequests  of  the  legacies  were  absolute,  and  the 
subsequent  trusts  in  regard  to  maintenance,  education,  and 
accumulation,  could  not  apply  to  them.  In  clause  2  of  the 
Trustee  Act,  1850,  it  was  enacted  that  the  words  '*  'trust' 
and  'trustee'  shall  extend  to  and  include  implied  and  con- 
structive trusts,  and  shall  extend  to  and  include  cases 
where  the  trustee  has  some  beneficial  estate  or  interest  in 
the  subject  of  the  trust;"  but  a  person  paving  the  whole 
beneficial  interest  could  not  be  a  trustee  for  himself,  and 
sect.  8  of  the  Trustee  Extension  Act,  1852,  where  power  was 
given  to  the. court  to  make  an  order  for  the  transfer  or 
receipt  of  dividends  of  stock  standing  in  the  name  of 
307J  *an  infant  trustee  solely  or  jointly,  did  not  apply 
to  this  case.  Though  the  Bank  of  England  might  be  indem- 
nified by  sect.  7  of  the  Trustee  Extension  Act,  1862,  yet  it 
had  always  been  the  custom  to  mention  cases  of  doubt,  and 
where  a  principle  was  involved,  to  the  court.  The  statutory 
indemnity  referred  to  simple  cases.  The  proper  course,  it 
was  submitted,  would  be  to  make  an  order  under  the  stat- 
ute 11  Geo.  4  and  1  Will.  4,  c.  65,  s.  32,  and  as  in  the  case  of 
He  Pongerard  (*). 

W.  H.  Weldon^  for  the  respondent. 

Hall,  V.C:  The  definition  of  the  word  *' trust"  in  sect 
2  of  the  Trustee  Act,  1860,  is,  that  it  ''shall  not  mean  the 
duties  incident  to  an  estate  conveyed  by  way  of  mortgage  ; 
but  with  this  exception  the  words  '  trust '  and  '  trustee '  shall 
extend  to  and  include  implied  and  constructive  trusts,  and 
shall  extend  to  and  incluae  cases  where  the  trustee  has  some 
beneficial  estate  or  interest  in  the  subject  of  the  trust,  and 
shall  extend  to  and  include  the  duties  incident  to  the  office 
of  personal  representative  of  a  deceased  person ;"  and  it 
appears  to  me  that  it  is  not  an  unreasonable  or  an  unsound 
construction  to  hold  that  this  definition  of  a  "trustee"  is  suffi- 
cient to  include  the  case  of  consols  which  have  been  trans- 
ferred into  the  name  of  an  infant  who  is  the  sole  beneficial 
owner  of  them,  but  subject  to  some  provision  or  direction  in 
regard  to  maintenance  or  otherwise,  w^hich  is  vested  in  some- 
body else,  and  which  provision  or  direction  cannot,  in  the 
events  that  have  happened,  be  practically  operative  or  per- 
formed so  long  as  the  consols  remain  in  the  name  of  the 

(>)  1  De  G.  <fe  Sm.,  426. 
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infant.  By  the  word  '*  practically  "  I  mean  practically  per- 
formed according  to  tbe  intention  of  the  creator  of  the  dis- 
position, though  there  may  be  some  statutory  provisions 
which  may  be  resorted  to  for  the  purpose  of  accomplish- 
ing the  same  object  in  another  form  and  mode.  Where  a 
fund  has  been  so  tran^feiTed,  it  is  not  unreasonable  to 
hold  that  this  definition  extends  to  such  a  case,  so  as  to 
allow  the  fund,  through  the  machinery  of  the  acts  of  Par- 
liament, to  be  brought  back  again  into  the  name,  and  placed 
in  the  position  it  ought  to  be  in,  and  *would  have  [308 
been  in,  but  for  the  irreglarity  or  impropriety  of  putting 
it  into  the  name  of  the  infant.  It  appears  to  me  that  the 
clause  in  regard  to  maintenance  ana  education  has  refer- 
ence to  all  the  provisions  made  for  each  particular  infant.; 
and  consequently  includes  both  legacies  and  shares  of  resi- 
due. I  am  of  opinion,  therefore,  that  neither  the  legacies  nor 
the  shares  of  residue  ought  to  have  been  put  into  the  names 
of  the  infants  at  all.  They  ought  to  have  been  invested  so 
that,  in  all  the  events  which  might  happen,  the  income  of 
the  funds  might  be  received  by  persons  who  could  receive 
it,  which  infants  could  not,  in  order  that  itmi^ht  be  applied 
in  execution  of  the  direction  and  trusts  for  maintenance  and 
education  contained  in  the  will.  It  appeared  to  me  that 
the  proper  course  was  to  make  an  order  By  which  the  infants 
should  be  treated  as  trustees  of  the  funds  so  transferred 
into  their  names,  for  the  purpose  of  having  the  funds  placed 
in  the  names  in  which  they  ought  to  be,  i.e.,  the  names  of 
the  legal  personal  representatives  of  the  last  surviving  trustee 
and  executor.  The  order  of  the  court  directed  that  the 
funds  should  be  brought  into  court  and  placed' to  certain 
accounts,  and  it  still  appears  to  me  to  be  competent  to  the 
court,  acting  within  the  scope  and  under  the  provisions  of 
the  act  of  Jrarl lament,  to  order  that  the  funds  be  trans- 
ferred into  court.  Therefore,  having  declared  that  the 
infants  are  trustees  within  the  meaning  of  the  provision  in 
the  act  of  Parliament,  for  the  purpose  of  having  a  transfer 
of  the  funds  into  the  names  of  the  legal  personal  represent- 
atives of  the  last  surving  trustee ;  and  being  of  opinion 
that,  instead  of  having  the  funds  so  transferred,  they  should 
be  transferred  into  court,  I  appoint  the  legal  personal  repre- 
sentative of  the  last  surviving  trustee  and  executor  to  make 
such  transfer,  and  direct  that  the  order  made  in  February 
be  dated  as  of  to-day. 

Solicitors:  T.  Angell;  Freshfields  &  Williams;  F.  W. 
Imbert'  Terry. 
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[S  Chancery  Division,  800.] 
V.C.H.,  March  13,  1876. 

339]  *Faireb  V.  Park. 

[1872    F.    22.] 

WtU^ConslrucHdn — SeqiUtl  of  "  all  my  PenofuU  Praperti/  " — SpeeijSc  Beguiat — TrMt 
Hatafe — Bequests  by  Trustee  to  TenatUsfw  Life  absolutely — Satisf actum, 

A  gift  b^  will  by  a  testator  to  his  wife  of  "  all  ray  personal  property,  all  sums  of 
money  which  I  may  possess  or  may  be  owing  to  roe  at  the  time  of  my  deceate,  to- 
gether with  all  the  furniture,  farming  implements,"  and  other  things  in  the  family 
mansion,  is  not  specific. 

A  testator  who  had  two  sums  of  £1,000  and  £600  in  his  hands  upon  trust  for  his 
sist«r8  E.  and  A.  respective! v  for  life,  for  their  separate  use,  and  after  their  deaths 
for  their  children  equftll}^  by  his  will  desired  tnat  his  real  estate  should  he  sold, 
and  that  two  sums  of  £1,000  and  £500  should  be  paid  to  his  sisters  out  of  the  pro- 
ceeds of  sale,  and  desired  that  the  remainder  of  the  proceeds  of  sale  might  be  equally 
divided  amongst  other  persons  named  : 

Beldf  that  the  gifts  to  the  sisters  were  not  a  satisfaction 'of  the  moneys  held  by 

testator  as  trustee  for  his  sisters  and  their  children. 

• 

George  Park,  of  Asby  Hall,  who  died  in  December, 
1871,  bv  will  in  January,  1870,  gave  to  his  wife,  Agnes 
Park,  tfons  House  and  all  lands  belonging  to  the  same,  and 
then  proceeded  thus:  *'Ialso  give  and  bequeath  to  my 
wife  all  my  personal  property,  all  sums  of  money  which  I 
may  possess  or  may  be  owing  to  me  at  the  time  of  my  de- 
cease, together  with  all  the  furniture,  farming  implements, 
stock,  and  crop  belonging  to  the  Asby  Hall  estate ;  secondly, 
I  desire  that  the  whole,  known  as  '  Asby  Hall,'  and  the  lands 
*  belonging  to  that  estate,  may  be  sold  after  my  decease,  and 
that  the  sum  of  £1,000  sterling  be  paid  to  my  sister  Eliza- 
beth Guy,  of  Asby,  and  the  sum  of  £500  sterling  to  be  paid- 
to  my  sister  Agnes  Waller,  of  Hartley,  out  of  tne  proceeds 
of  the  sale  of  the  aforesaid  estate ;  thirdly,  I  desire  that 
the  remainder  of  the  proceeds  of  the  sale  of  the  aforesaid 
estate  may  be  equally  divided  between  my  nephews  and 
nieces,  and  the  daughter  and  sons  of  Sarah  Fairer,  of  Asby," 
the  four  named;  *' these  all  to  have  in  equal  shares  and 
proportions  the  remaining  proceeds  of  Asby  Hall  estate 
after  the  payment  of  the  aforenamed  sums  of  money  to  my 
two  sisters."  By  a  codicil  made  in  October,  1871,  the  tes- 
tator appointed  two  executors  (the  plaintiffs),  and  desired 
310]  *that  all  his  just  debts,  funeral  and  testamentary 
expenses,  should  be  paid  and  satisfied  by  them. 

George  Park  was  the  sole  surviving  trustee  of  the  will  of 
his  father,  James  Park,  who  bequeathed  to  his  wife  Esther 
and  to  his  son  George  £1,600,  upon  trust  as  to  £1,000,  part 
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thereof,  to  pay  the  interest  at  £4  per  cent,  unto  his  daughter 
Elizabeth  (Juy  for  life,  for  her  sole  use  and  benefit,  without 
being  subject  to  the  debts  or  control  of  her  then  or  any 
futare  husband,  and  after  her  decease  upon  trust  for  her 
children  at  the  age  of  twenty-one  or  daughters  at  marriage, 
with  benefit  of  survivorship,  share  and  snare  alike,  and  as 
to  £600,  part  thereof,  upon  the  like  trusts  in  favor  of  his 
daughter  Agnes  Waller  for  her  life,  and  for  her  children 
after  her  decease.  Esther  Park  died  in  1847.  After  her 
death  George  Park  duly  paid  the  interest  of  the  two  sums 
of  £1,000  and  £500  to  his  said  sisters,  but  the  plaintiffs  be- 
lieved that  no  sums  were  ever  appropriated  by  him  out  of 
the  estate  of  James  Park  to  provide  for  those  legacies.  This 
suit  was  commenced  for  the  administration  of  George  Park's 
estate.  A  question  arose  whether  the  sums  bequeathed  by 
George  Park  to  his  sistera  Elizabeth  and  Agnes  were  in- 
tended to  be  in  satisfaction  of  the  sums  of  £1,000  and  £500 
bequekthed  to  them  by  the  will  of  their  father. 

As  to  the  £500  (part  of  the  £1,500)  the  Chief  Clerk  certi- 
fied  that  it  was  a  debt  due  from  the  testator's  estate  together 
with  interest  at  £4  per  cent,  from  the  4th  of  August,  1871. 
He  also  certified  that  Esther  Park  assented  to  the  legacies 
of  £1,500  under  the  will  of  James  Park,  and  in  January, 
1832,  handed  over  to  George  Park  certain  securities  and 
moneys  amounting  in  value  to  £1,500,  which  he  converted 
^  into  cash  and  retained  and  applied  the  same  to  his  own  use ; 
and  the  Chief  Clerk  submitted  to  the  court  whether  the 
desire  in  George's  will  amounted  to  a  bequest  of  legacies  of 
£1,000  and  £500  to  his  sisters,  or  whether  it  was  more  than 
a  direction  to  pay  the  debt  referred  to,  in  the  proportions  in 
which  his  sisters  were  interested. 

It  was  stated  in  the  answer  of  Mrs.  Waller  that  on  the 
29th  of  February,  1868,  George  Paik  gave  a  memorandum 
that  he  had  that  day  paid  to  Agnes  Waller,  his  sister,  the 
sum  of  £10  due  the  2d  of  February,  1868,  being  half-year's 
interest  on  the  sum  of  *£500  which  he  had  m  his  [311 
hands  belonging  to  the  said  Agnes  Waller,  or  owing  by  him 
to  her. 

Ince^  Q.C.,  and  JSoeriit,  for  the  plaintiflfs  executors, 
stated  the  facts. 

Eddis^  Q.C.,  and  Heysham^  for  the  defendant  Agnes 
Park,  submitted  that  as  George  Park  knew  that  he  was 
liable  to  pay  the  sums  of  £1,000  and  £500  to  his  sisters,  the 
sums  which  he  gave  by  his  will  to  them  were  in  satisfaction 
of  the  debts  so  far  as  they  were  concerned  ;  but  they  might 
not  be  considered  to  be  in  satisfaction  of  the  claims  of  their 
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children.  In  McCarogher  v.  Whieldoni^)  a  qaestion  of 
election  (')  arose,  and  the  doctrine  laid  down  there  wonld 
apply  to  the  two  sisters  in  this  case.  Assuming  that  the 
gifts  of  £1,000  and  £600  were  not  in  satisfaction  ofthe  debts 
of  those  amounts,  the  payments  which  might  be  ordered  to 
be  made  ought  not  to  come  out  of  the  testator's  personal 
estate,  as  that  had  been  specifically  given  to  Agnes  Park. 

They  referred  to  Yatuflian  v.  Bucki^)  and  Bethune  v. 
Kennedy  {^\  and  Sutherland  v.  Cooke  {*),  which  was  dis- 
tinguished from  the  present  case. 

Morgan^  Q.C.,  and  Daniel  Jones,  for  a  defendant  in  the 
same  interest,  submitted  that  this  was  simply  a  question  of 
the  testator^s  intention  ;  that  the  memorandum  of  the  29th 
of  February,  1868,  was  clearly  admissible  to  show  what  that 
intention  was ;  and  that  the  testator,  knowing  that  he  was 
indebted  as  to  the  two  sums  mentioned  in  his  will,  made  a 

I)rovision  in  satisfaction  of  the  claims,  and  not  as  bounty  to 
lis  sisters.  They  referred  to  Campbell  v.  Campbell  (•) ;  Al- 
leyn  v.  Alleyn  (*) ;  Bartlett  v.  Oillard  (') ;  Atkinson  v.  Lit- 
tletDood  (•) ;  Edmunds  v.  Low  (*•) ;  Cole  v.  Willdrd  (") ; 
Pinchin  v.  Simms  ('") ;  Wathen  v.  Smith  ('*) ;  Charlton  v. 
West  ('*) ;  Bensusan  v.  Nehemias  ("). 
3121  *Tawnsend,  for  the  defendant  George  Park,  referred 
to  JEdmunds  v.  Low  (*•). 

Dickinson,  Q.C.,  and  Speed,  for  Mr.  and  Mrs.  Guy : 

[Hall,  Y.C.:  The  only  question  on  which  I  wish  to  hear 
any  argument  is,  whether  there  was  a  specific  gift  to  Agnes 
Park.] 

We  contend  that  as  there  was  by  the  codicil,  by  which 
executors  were  appointed,  an  express  direction  to  pay  all 
the  debts,  funeral  and  testamentary  expenses,  the  sums 
owing  by  George  Park  as  trustee  must  be  paid  out  of  his 
personalty. 

Dryden,  for  the  defendants  Fairer. 

Dundas  Gardiner,  for  the  children  of  Mr.  and  Mrs.  Guy. 

Smart,  for  Mrs.  Waller  and  her  children. 

Eddis,  in  reply. 

Hall,  V.C.  :  I  am  of  opinion  that  upon  the  true  construc- 
tion of  this  will  there  is  not  a  specific  gift  of  ^^all  sums  of 

(')  Law  Rep.,  3  Eq.,  286,  (»)  Law  Rep..  18  Eq.,  595,  607. 

(*)  Paee  244.  ('•)  8  K.  A  J.,  818. 

(»)  1  Ph.,  75.  (")  26  Beav.,  668.. 

b)  1  My.  A  Or.,  114.  (»*)  80  Ibid..  1 19. 

(»)  1  Coll.,  498.  ('»)  4  Madd.,  826. 

(•)  Uw  Rep.,  I  Eq.,  888.  ('^)  80  Beav..  124. 

C)  2  Ves.  Sen..  87.  (»»)  4  De  G.  <k  Sm.,  881. 

(>)  8  Russ.,  149. 
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mone}''  which  I  may  possess,  or  may  be  owing  to  me  at  the 
time  of  my  decease,  together  with  all  the  furniture,  farming 
implements,  stock,  and  crop  belonging  to  the  Asby  Hall 
estate,"  to  the  defendant  Agnes  Park.  The  dispositions 
are,  first  of  all,  a  gift  of  "all  my  personal  property,"  and 
then  the  words  which  I  have  read  are  tlirown  in,  not  for  the 
purpose  of  making  anything  specific,  but  for  the  purpose  of 
preventing  the  possibility  of  a  question  arising  as  to  the 
specified  things  being  included  under  the  terms  ''all  my 
personal  property."  The  testator  immediately  afterwards 
disposed  of  the  Asby  Hall  estate,  and  as  he  perhaps  im-- 
agined  that  some  of  the  things  given  to  his  wife  might  go 
with  the  estate,  he  used  words  which  showed  that  he  meant 
they  should  go  as  personal  estate,  and  be  included  in  his 
general  personal  property,  and  I  cannot  say  that  that  is 
sufficient  to  enable  me  to  hold  that  those  and  the  other 
specified  things,  which  are  mixed  up  with  the  general  gift  of 
personalty,  *were  given  specifically.  As  to  the  ques-  [313 
lion,  whether  the  testator,  who  owed  to  his  two  sisters  and 
their,  children  moneys  which  came  into  his  hands,  satisfied 
those  debts  by  gifts  of  sums  to  his  two  sisters  absolutely,  the 
gifts  to  them  are  of  £1,000  and  £500  out  of  the  proceeds  of 
sale  of  the  testator's  i-eal  estate,  the  surplus  of  those  pro- 
ceeds being  given  to  other  parties.  That  is  a  circumstance 
which  is  not  unimportant,  though  I  do  not  think  that  in  its 
absence  I  should  have  anived  at  a  different  conclusion. 
The  £1,000  in  the  testator's  hands  for  one  sister  was  held  by 
himupon  trust  to  pay  the  income  to  her  "for  life  for  her 
sole  use  and  benefit,  without  being  subject  to  the  debts  or 
control  of  her  then  or  any  future  husband,  and  after  her 
decease,  upon  trust  for  her  children  at  the  age  of  twenty- 
one,  or  daugliters  at  marriage,"  share  and  share  alike ;  and 
as  to  the  £500,  he  held  it  upon  like  trusts  for  his  other  sister 
and  her  children.  The  £1,000  mentioned  in  the  testator's 
will  is  a  simple  gift  of  that  sum,  not  as  trustee,  and  not  in 
any  way  referred  to  as  being  due,  and  owing  by  him  as  trus- 
tee, or  as  being  in  satisfaction  of  the  gift  which  he  held  in 
trust.  It  is  not  given  to  her  for  her  sole  and  separate  use, 
and  therefore  her  husband  became  entitled  to  it  in  her  right 
without  any  trust  attaching  to  it.  There  is  a  great  differ- 
ence in  that  respect,  and  there  is  also  a  difference  in  respect 
of  the  £1,000  given  by  the  will  of  James  Park  being  a  life 
interest,  and  the  corpus  being  givento  the  children.  These 
are  differences  so  material,  that  any  presumption  which 
might  have  existed  in  favor  of  the  gift  of  £1,000  being  in 
satisfaction  of  the  debt  so  called  is  rebutted.     There  is  no  i 
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aathority  which  shows  that  I  ought  to  hold  that  the  one 

fift  oaght  to  be  tak^n  in  liea  of  the  other.  The  case  of 
Campbell  v.  Campbell  V)  was  decided  upon  the  ground  that 
there  were  double  portions;  and  in  MeCarogher  t.  Whid- 
don  Q,  a  father,  who  had  covenanted  to  do  certain  things, 
\>y  will  or  otherwise,  in  favor  of  a  son  and  his  family,  by 
will  made  a  disposition  for  the  benefit  of  all  his  five  chil- 
dren, and  it  was  held  to  be  a  satisfaction  as  regarded  the 
son,  but  not  as  regarded  the  son's  wife  and  chilifren. 

The  other  cases  referred  to  have  reference  to  gifta  for 
separate  use. '  What  I  have  said  as  to  the  difference  in  the 
314]  gifts  in  this  case  *would,  in  my  judgment,  be  suffi- 
cient without  the  aid  of  the  difference  as  to  the  separate  use 
in  the  one  gift  and  not  in  the  other.  At  all  events  the  gift 
to  the  separate  use  in  one  case  is  not'  unfavorable  to  the 
conclusion  at  which  I  have  arrived.  Assuming  that  the 
separate  use  alone  would  not  be  sufficient,  still  it  is  a  circum- 
stance which  must  be  taken  into  consideration.  This  case 
seems  to  me  to  be  within  the  principle  stated  by  the  Master 
of  the  Rolls  in  Fourdrin  v.  Oowdey  (*),  where  he  said  it 
was  ^' a  question,  not  of  satisfaction,  but  performance,'^  and 
also  witiiin  the  cases  of  Rowe  v.  Rowe  (*),  in  which  Sir  J.  L. 
Knight  Bruce  referred  to  Lord  Lyndhursf  s  observation  in 
Bartlett  v.  Gillard  (*),  that  the  circumstance  of  the  gift  of 
one  annuity  being  for  separate  use  and  another  not  was  a 
material  fact ;  and  Edmicnds  v.  Low  (*),  where  Rowe  v. 
Rowe  was  referred  to  by  Vice-Chancellor  Page  Wood.  In 
my  opinion  these  legacies  cannot  be  held  to  be  a  satisfaction 
01  the  liabilities  of  the  testator  under  the  will  of  James  Park, 
and  therefore  there  must  be  a  declaration  to  that  effect. 

Solicitors:  Oray  &  Mounsey^  agents  for  E.  Heelis,  Jnn., 
Appleby ;  W.  H.  Tattam^  agent  for  T.  H.  Preston,  Kirkby 
Stephen  ;  Nicol^  Son  &  Jones^  agents  for  Bleaymire  &  Shep- 
herd, Penrith,  and  also  for  (J.  R.  Thompson,  Appleby; 
J,  O,  Rutier  &  Son,  agents  for  Cant  &  Fairer,  Penrith. 


i 


1)  Law  Rep.,  1  Eq.,  88S.  (*)  2  De  G.  <fe  Sm.,  294,  298. 

*)  Law  Rep..  8  Eq.,  236.  (*)  3  Rus.,  149. 

(•)  8  My.  A  K.,  888,  410.  (•)  8  E.  <fc  J.,  818. 
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[S  duincery  Diyision,  S17.] 
C.J.B.,  July  10,  1876. 

*/7i  re  Messenger.     Ex  parte  Calvert,      [317 

SoUeiior'i  Uen — TWe-D^edi  held  for  Moriffagcr  and  Mortaagt§ — Banhruptqf  of  Mort" 
ffogor — Sale  of  JSguify  of  Bedempdon  6y  Tr^Me§ — JUj^  of  SoUeUor  to  retain  CeeU 
out  of  Purchiue-fmmey. 

A  solicitor  waa  instracted  to  prepare  a  mortsag^,  and  the  title-d^Beda  of  the  prop- 
erty were  deposited  with  him  for  this  purpose  oy  the  mortgagor.  He  .was  also  act- 
ing as  solicitor  for  the  mortgagee,  and  when  tne  mortgage  was  executed  he  con- 
tinued to  hold  the  deeds  on  behalf  of  the  mortgagee.    The  mortgagor  filed  a  liqui- 


dation petition,  and  the  solicitor  was  employedon  behalf  of  the  trustee.    The  trus- 
Id  the  equity  of  redemption,  and  the  solicitor  rec  ' 

-iidgeVUi 
lien  on  the  deeds  against  the  mortgagor,  and  was  entitled  to  retain  oat  of  the  pur- 


tee_8old  the  equity  of  redemption,  and  the  solicitor  received  the  purchase-money : 


Held  (reversing  the  decision  of  the  County  Court  judge),  that  the  solicitor 
in  on  the  deeds  against  the  mortgagor,  and  was  entiUed  to  reti ' 
chase-money  the  amount  of  costs  due  to  bim  from  the  mortgagor. 

This  was  an  appeal  from  a  decision  of  the  judge  of  the 
Scarborough  County  Court. 

Joseph  Messenger,  a  provision  dealer  at  Scarborough, 
filed  a  liquidation  petition  on  the  15th  of  July,  1876,  under 
which  James  Fisher  was  appointed  trustee.  Mr.  F.  W. 
'Calvert  was  appointed  solicitor  to  the  trustee.  Calvert  had 
acted  as  solicitor  for  the  debtor.  Some  time  before  the 
liquidation  the  debtor  instructed  Calvert  to  prepare  a  mort- 
gage of  some  freehold  property  belonging  to  him,  and  de- 
posited with  him  the  title-deeds  of  the  property  for  that 
purpose.  Calvert  also  acted  as  solicitor  for  the  mortgagees, 
and  after  the  mortgage  was  completed  he  held  the  deeds  on 
their  behalf.  The  trustee  instructed  Calvert  to  sell  the 
mortgaged  property  subject  to  the  mortgage,  and  the  equity 
of  redemption  was  accordingly  sold  for  £114  2*.  9d.  This 
sura  was  received  by  Calvert  from  the  purchaser,  and  he 
claimed  to  retain  out  of  it  £80  6s.  Id.  for  costs  due  to  him 
from  the  debtor  in  respect  of  the  preparation  of  the  mort- 
gage and  other  matters.  Calvert  claimed  a  lien  upon  the 
deeds  as  against  the  debtor  for  this  amount,  and  he  retained 
it  out  of  the  £114  2^.  9^.,  handing  over  only  the  balance  of 
£33  17^.  8d.  to  the  trustee.  The  judge  was  of  opinion  that 
Calvert  was  not  entitled  to  the  lien  which  he  claimed,  and 
ordered  him  to  pay  the  £80  6s.  Id.  to  the  trustee.  Calvert 
appealed. 

*De  Oex^  Q.C.,  and  J.  T.  Humphry^  for  the  appel-  [318 
lant:  The  County  Court  judge  thought  that  by  selling  the 
eciuity  of  redemption  for  the  trustee  the  appellant  had  lost  his 
lien.  His  honor  held  that  the  property  in  the  deeds  had 
passed  to  the  trustee,  and  that  the  solicitor  had  no  lien  upon 
18  Eng.  Rep.  67 
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the  monejr  of  his  client.  We  contend  that  the  solicitor  had  a 
general  hen  for  his  costs  on  the  deeds :  Colmer  v.  Ede  (') ; 
and  that  he  is  now  entitled  to  deduct  his  costs  from  the 
purchase-money.  If  the  debtor  had  paid  oflf  the  mortgage 
ne  could  not  have  got  the  deeds  from  his  own  solicitor  with- 
out satisfying  his  lien,  and  the  trustee  is  in  the  same 
position.  When  the  equity  of  redemption  was  sold  a  good 
title  could  not  be  made  to  the  purchaser  without  satisfying 
the  lien.  Subject  to  the  mortgage  the  solicitor  had  a  lien 
on  the  deeds,  and  at  the  commencement  of  the  liquidation 
the  deeds  were  in  his  possession.  The  property  in  the  deeds 
passed  to  the  trustee  subject  to  the  mortgage  and  to  the 
solicitor's  lien. 

Bagley^  and  Finlay  Knight^  for  the  trustee :  We  admit 
that  the  solicitor  had  a  general  lien  so  long  as  he  held  the 
deeds  for  the  debtor,  but  he  ought  to  have  discharged  his 
lien  on  the  creation  of  the  mortgage.  After  the  creation  of 
the  mortgage  he  held  the  deeds  for  the  mortgagee.  The  fact 
that  he  happened  also  to  be  the  mortgagor's  solicitor  made 
no  difference.  The  trustee  might  have  redeemed  the  deeds 
upon  paying  off  the  mortgage  debt,  and  the  mortgagee, 
wnen  that  was  done,  could  have  insisted  upon  the  deeds 
being  restored. 

Bacon,  C.J.:  The  facts  of  this  case  are  a  little  compli- 
cated, but  when  close  attention  is  given  to  them  there  is  no 
difficulty  in  understanding  them.  It  is  not  disputed  that 
in  the  first  instance  Mr.  Calvert  held  the  deeds  for  the 
mortgagor,  and  that  he  had  a  lien  upon  them  for  his  costs. 
But  it  is  said  that  when  the  mortgage  was  made  he  in  effect 
parted  with  the  deeda.  As  a  matter  of  fact  he  did  not,  for 
ne  holds  them  still.  The  law  is  clear  that  a  person  who 
from  his  position  has  a  right  of  lien,  does  not  lose  that  right 
319]  ^unless  there  is  some  special  agreement  that  he  shall 
do  so.  No  such  agreement  is  alleged  in  the  present  case. 
Is  not  then  the  result  this,  that  the  property  was  subject  to 
the  mortgage  and  also  to  the  solicitor's  lien  I  Colmer  v. 
Ede  (')  is  a  distinct  authority,  and  indeed  it  is  admitted, 
that  the  solicitor  originally  had  a  general  lien  on  the  deeds. 
Then  I  ask  in  what  way  has  he  parted  with  his  lien  1  The 
trustee,  in  the  discharge  of  his  duty,  sold  the  equity  of  re- 
demption. The  purchaser  could  have  enforced  the  contract 
for  sale,  and  if  he  had  made  a  claim  for  specific  performance 
the  court  would  have  required  that  every  incumbrance  upon 
the  property  should  be  cleared  away  for  the  purpose  of 
making  a  good  title  to  the  purchaser.    The  mort^gee,  when 

0)  40  L.  J.  (Ch.),  185, 
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called  upon  to  reconvey  the  estate,  would  have  been  justi- 
fied in  saying  to  the  mortgagor,  I  will  take  my  money  and 
convey  the  estate,  but  the  deeds  I  cannot  give  you,  because, 
not  by  any  act  of  mine,  they  are  not  mine  to  give ;  but 
they  are  subject  to  your  solicitor's  lien.  Your  solicitor 
claims  a  lien  upon  them,  not  as  against  me,*  but  as  against 
you,  and  I  cannot  deprive  him  of  it.  Nothing  has  happened 
to  deprive  Mr.  Calvert  of  the  lien  which  he  original! v  ac- 
quired, though  the  amount  of  it  may  have  to  be  tne  subject 
of  inquiry  and  taxation. 

Solicitors  for  appellant:  Iliffe^  Bussell  &  lliffe^  agents 
for  W.  B.  Richardson,  Scarborough. 

Solicitors  for  trustee :  Spurr  &  NetherBole^  agents  for 
Cornwall  &  Watts,  Scarborough. 


[8  Chancery  Diyidon,  827.] 
V.O.M.,  Feb.  26  :  C.A.,  June  1,  24;   July  11, 1876. 

*Maddy  V.  Hale.  [327 

[1868    M.     119.] 

iBxMasfiociZ  Letum — TnuA  to  renew  ovt  of  Income — Impoe»SMUy  of  Renewal — TenatU 

for  JUfe — MJnjoyment  in  Specie, 

A  testator  gaye  to  his  tmstees  a  tithe  rent  chai^^  held  under  an  eccIesiaBtica]  lease 
for  twenty-one  years,  which  was  in  practice  renewed  every  seven  years  on  payment 
of  a  fine,  npon  trust  to  renew  out  of  the  proceeds,  and  to  apply  the  surplus  in  a  cer- 
tain way  during  the  life  of  his  wife,  and  oirected  that  after  ner  death  it  shoutd  form 
part  of  his  residuary  estate.  He  gave  his  trustees  power  at  any  time  to  sell  the 
leasehold  interest. 

The  lease  having  ceased  to  be  renewable: 

Held,  by  Malins,  V.C,  that  the  persons  interested'  during  the  life  of  the  widow 
were  entitled  to  receive  the  rent  charge  free  from  any  deductions  for  raising  a  re- 
newal fund ;  and  Uiat  a  renewal  fond  which  had  been  raised  out  oC  the  income, 
but  could  not  be  applied  for  renewal,  must  be  paid  to  the  persons  entitled  to  the 
income  *  ' 

Heldy  on  appeal,  that  the  leasehold  interest  ought  to  be  sold  and  the  proceeds 
invested,  and^  or4y  the  income  of  this  fund  and  of  the  renewal  fund  applied  as 
income. 

Tardiffy.  JlMneoni})  distinguished. 

The  late  John  Maddy,  D.D.,  who  died  on  the  17th  of  June, 
1863,  by  his  will,  dated  the  16th  of  June,  1861,  gave  to  trus- 
tees his  share  of  the  great  tithes,  or  commutation  rent  charge 
in  lieu  of  tithes,  arising  out  of  the  parishes  of  the  Holy  Trin- 
ity and  St.  Mary  in  Ely,  to  which  he  was  entitled  under  a 
lease  from  the  Dean  and  Chapter  of  Ely,  upon  trust  to  renew 
the  said  lease  from  time  to  time  out  of  the  proceeds  of  the 
said  tithes,  and  to  divide  the  surplus  annually  during  the 

(>)  27  Beav.,  629,  n. 
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life  of  his  wife  equally  between  her  and  his  four  grandchil- 
dren, whom  he  named,  and  after  the  decease  of  his  wife  he 
directed  that  the  tithes  should  become  part  of  his  residuary 
estate.  He  empowered  his  executors  at  any  time  after  his 
decease,  if  they  saw  fit,  to  sell  the  said  tithes  or  rent  charge, 
and  to  invest  the  money  arising  therefrom  in  the  Three  per 
Cents.  He  gave  his  residuary  estate  equally  amoni^  the 
above  four  grandchildren  and  two  others,  viz.,  the  petitioner 
and  one  of  the  defendants. 

The  suit  was  instituted  for  the  administration  of  Dr. 
328]  Maddy' s  *e8tate.  At  the  time  of  his  death  he  was 
equitably  entitled  to  one  equal  tenth  share  in  the  Rectory 
of  Holv  Trinity  and  St.  Mary  in  Ely,  and  the  Chapel  of 
Chettisham,  and  certain  glebe  lands  and  tithe  rents  charge, 
for  the  residue  of  a  term  of  twenty-one  years,  commencing 
from  the  29th  of  September,  1838,  the  entirety  being  vested 
in  trustees  upon  trusts  for  obtaining  the  renewal  of  the  lease 
from  time  to  time,  and  for  raising  out  of  the  rents  and 
profits  derived  from  the  property  leased  or  by  mortgage  the 
necessary  fine  for  renewal,  and  subject  thereto,  in  trust  for 
certain  persons  in  certain  shares,  of  which  Dr.  Maddy  was 
entitled  to  one-tenth  share. 

This  lease  was  in  practice  renewed  once  every  seven 
years,  on  a  surrender  of  the  previous  lease  and  on  payment 
of  a  fine. 

The  order  on  further  consideration  in  the  suit,  which  was 
dated  the  20th  of  April,  1867,  directed  that,  after  retaining 
during  the  years  1866,  1866,  1867,  1868,  and  1869,  such  a 
sum  as  would  be  sufficient  to  provide  a  fund  for  the  renewal 
of  the  lease,  the  surplus  income  should  be  applied  in  the 
manner  provided  by  the  will,  and  that  after  ttie  year  1869 
the  whole  of  the  surplus  of  the  rent  charge  should  be  divided 
in  the  game  way,  without  any  deduction  for  renewals,  untU 
the  further  order  of  the  court,  and  liberty  was  given  to  apply 
to  the  court  for  directions  as  to  such  parts  ox  the  estate  as 
might  be  outstanding. 

The  trustees  of  the  lease  renewed  it  in  1869,  the  accumu- 
lated fund  being  applied  towards  that  object.  The  trustees 
under  the  will  continued,  without  any  further  direction  from 
the  court,  to  set  apart  a  renewal  fund,  with  the  aid  of  which 
a  further  renewal  was  effected  in  1866,  and  since  that  time 
they  had  accumulated  another  fund,  now  represented  by 
£1,008  6*.  Id.  consols. 

Subsequently  to  the  year  1866  the  reversion  of  the  lease 
became  vested  in  the  Ecclesiastical  Commissioners,  and  they 
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declined  to  allow  any  farther  renewals,  and  there  was  no 
right  of  renewal  as  against  them. 

The  present  petitioner,  who  was  one  of  the  plaintiflfs  and 
interested  in  the  property  which  would  become  distributable 
on  the  death  of  the  testator's  widow,  and  was  also  one  of 
the  trustees  under  the  will,  now  presented  this  petition,  ask- 
ing that  the  accumulated  fund  might  be  transferred  into 
court,  and  that,  after  ^payment  of  the  costs  of  the  [329 
petition  thereout,  the  r^idue  might  be  treated  as  corpus, 
and  the  income  applied  as  in  the  will,  and  that  the  lease 
might  be  sold  and  the  proceeds  invested  and  treated  as  cor- 
pus, and  the  income  applied  in  the  same  way. 

The  petition  came  on  for  hearing  before  Vice-Chancellor 
Malins  on  the  25th  of  February,  1876. 

Langworthy^  for  the  petitioner :  This  is  not  a  mere  power, 
but  a  trust  for  renewal  of  the  lease.  If  it  had  continued  to 
be  renewable,  it  would  have  been  the  duty  of  the  trustees  to 
set  apart  a  fund  for  the  purpose  of  renewing.  It  would  be 
unreasonable  that  the  tenant  for  life  should  derive  a  benefit 
from  an  event  which  has  diminished  the  reversionary  value 
of  the  estate.  The  proper  course  is  to  have  the  fund  perma- 
nently invested,  and  so  let  the  loss  be  apportioned  between 
those  interested  for  life  and  those  in  remainder.  The  same 
point  has  in  fact  been  decided  in  In  re  WoocCs  Estate  ('), 
which  was  followed  in  HoUier  v.  Burne  ('),  which  in  princi- 
ple governs  the  present  case. 

The  court  is  now  in  the  place  of  the  trustee  of  a  trust  for 
sale,  which  overrides  the  interests  of  the  beneficiaries. 

Collier^  for  another  of  the  persons  interested  in  reversion 
only:  In  re  Money's  TVt^fe  (")  shows  the  distinction  be- 
tween a  mere  power  and  a  trust  such  as  there  is  here. 

Berkeley^  for  parties  interested  both  ways,  did  not  argue 
the  point 

Olasse^  Q.C.,  and  F.  Vaughan  Hawkins  and  Dunning^ 
for  parties  interested  during  the  life  of  the  widow  only: 
The  questions  raised  on  this  petition  have  been  already  de- 
cided. In  Tardiff  v.  Robinson  (*),  on  which  Morres  v. 
Hodges  (*)  was  founded,  there  was,  as  here,  an  express  trust 
to  renew,  and  the  renewal  having;  become  impossible,  the 
tenant  for  life  was  held  to  be  entitled  to  the  enjoyment  of 
the  entire  income  in  specie.  In  Hayward  v.  Pile (),  on  ap- 
peal, the  court  refused  to  sanction  an  ^arrangement  [330 
as  to  ecclesiastical  leases  which  had  ceased  to  be  renewable, 

0)  Law  Rep.,  10  Eq.,  572.  {*)  27  Beav.,  629,  n. 

(•)  Law  Rep.,  16  Eq.,  168.  (»)  27  Beav.,  626. 

(»)  2  Dr.  <fc  Sm.,  94.  («)  Law  Rep.,  5  Ch.,  214. 
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on  the  ground  that  the  eflfect  would  be  to  diminish  the  income 
of  the  tenant  for  life.  But  the  point  in  question  is  really 
disposed  of  by  the  order  on  further  consideration,  which 
expressly  directs  the  payment  of  the  income  to  be  made 
without  deducting  a  fund  for  renewal.  In  re  Wood's 
Estate  {^)  is  not  really  contrary  to  Morres  v.  Hodges  (^).  It 
was  only  a  case  of  interim  investment,  and  it  left  open  the 
power  to  apply  for  a  permanent  investment.  The  petitioner 
nas  created  the  difficulty  by  accumulating  a  fund  conti-ary 
to  the  order  of  the  court,  which  ought  to  have  been  paid  to 
the  persons  having  the  life  interest. 

JmM  and  Millar^  for  other  parties  similarly  interested. 

Langworthy^  in  reply. 

Malins,  V.'C:  This  petition  raises  a  point  of  very  con- 
siderable importance  to  persons  holding  property  on  eccle- 
siastical leases  which  were  ordinarily  renewed  from  time  to 
time,  and  were  considered  to  be  perpetually  renewable. 
The  Legislature,  however,  interfered,  and  the  result  was 
that  these  leases  were  no  longer  renewable,  and  persons  who 
believed  they  had  as  ^ood  an  estate  as  a  fee  simple  fbund 
themselves  in  the  position  of  being  simply  leaseholders  for 
short  terms.  The  consequence  of  the  previous  practice  as 
to  renewal  was,  that  those  who  possessed  this  species  of 
property  were  accustomed  in  disposing  of  it  by  will  to  set 
apart  a  portion  of  the  income  for  the  purpose  of  a  renewal 
fund.  [His  Lordship  then  stated  the  facts  of  the  case,  and 
continued :] 

Addressing  myself  in  the  first  instance  to  the  case  as  if 
there. had  been  no  hearing  on  further  consideration,  the  first 
(Question  is,  what  is  the  position  of  a  person  having  a  life 
interest  in  a  lease  believed  to  be  i)erpetually  renewable,  but 
which  afterwards  ceases  to  be  so  1  I  am  of  opinion  that  the 
interests  of  the  tenants  for  life  are  not  to  be  abridged  by  the 
taking  away  of  the  power  of  renewal.  I  am  further  of  opin- 
ion that  the  persons  interested  during  the  life  of  the  widow 
331]  are  ei;ititled  to  the  enjoyment  of  the  *property  in 
specie,  and  that  on  her  death,  if  that  event  should  happen 
before  the  expiration  of  the  lease,  whatever  interest  may  be 
then  left  will  belong  to  those  in  remainder. 

Then  comes  a  question  also  of  great  importance ;  it  is 
whether,  inasmuch  as  if  another  renewal  had  taken  place 
the  fund  now  accumulated  would  have  been  applied  in  pay- 
ing the  fine,  the  persons  interested  during  the  life  of  the 
widow  are  bound  to  submit  to  have  their  interests  dimin- 
ished by  the  sum  set  apart  for  renewal.    If  there  had  been 

0)  Law  Rep.,  10  Eq.,  672.  (*)  27  Beay.,  625. 
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no  decisions,  my  opinion  would  have  been  that  the  justice 
of  the  case  would  be  met  by  putting  the  parties  in  the  same 
position  as.  if  the  renewals  nad  gone  on.  Assuming^  for 
instance,  that,  after  providing  a  fund  for  renewal,  there  was 
an  available  balance  of  income  of  £250,  that  sum  would  be 
paid  to  the  persons  interested  during  the  life  of  the  widow, 
and  the  rest  appropriated  to  the  renewal  fund.  But  the 
question  is  concluded  by  the  decision  of  Lord  Eldon,  pro- 
nounced in  the  year  1813,  in  Tardiff  v.  Robinson  (*),  where 
there  were  leaseholds  believed  to  be  renewable,  and  held 
upon  trusts  to  renew,  and  to  apply  the  proceeds,  after  pro- 
viding for  the  renewal  fund,  in  a  particular  way,  and  he 
held  that  when  the  leases  had  ceased  to  be  renewable  a  per- 
son interested  for  life  only  was  entitled  to  receive  the  rents 
free  from  any  deduction  for  the  purpose  of  creating  a  renewal 
fund.  That  case  was  followed  by  Lord  Romilly  in  Morres 
V.  Hodges  {*),  and  all  the  a^uthorities  are  the  same  way  ex- 
cept In  re  Wood^s  *JEstate{*)^  and  therefore  I  should  be 
bound  by  those  authorities,  however  strong  my  own  opinion 
might  be.  I  am  therefore  bound  to  decide  that  there  is  no 
right  to  impound  any  part  of  the  income,  but  that  the  whole 
ought  to  be  paid  over.  * 

Against  tnese  authorities  the  only  case  cited  is  In  re 
Wood^s  Estate^  as  to  which  I  can  only  say  that  I  do  not 
concur  with  all  the  Vice-Chancellor  appears  to  have  said  in 
that  case.  I  think  he  took  an  erroneous  view  in  saying 
that  it  was  a  case  of  one  perpetuity  substituted  for  another, 
and  that  there  was  a  departure  from  the  rule  acted  on  in  In 
re  Moneys s  Trust  {^\  that  when  a  railway  company  takes 
possessipn  of  land  in  which  there  is  a  person  *inter-  [332 
ested  for  life,  or  having  a  leasehold  interest,  the  court  will 
put  the  tenant  for  life  as  far  as  possible  in  the  same  posi- 
tion as  he  was  before,  or,  in  other  words,  give  him  the  income 
of  the  fund  when  invested,  with  sufficient  dipping  into  the 
capital  to  make  up  for  the  diminution  in  the  interest  arising 
from  the  change  of  investment.  I  am  nnable  to  concur  in 
that  decision,  which  seems  to  be  directlv  opposed  to  Morres 
v.  Hodges  ('),  though  the  Vice-Chancellor  does  not  profess 
to  overrule  it,  or  the  decisions  on  which  it  was  founded,  or 
say  that  he  would  not  follow  Morres  v,  Hodges  in  a  simi- 
lar case. 

Now  the  broad  point  in  the  present  case  was  decided  in 
Morres  v.  Hodges^  and  the  Master  of  the  UoUs  says  in  his 
judgment,  "  I  think  I  am  bound  by  the  decision  of  Lord 

(»)  27  Bear.,  629.  n.  (»)  Law  Rep.,  10  Eq.,  572. 

O  27  Beav.,  625.  (f)  2  Dr.  <fc  Sm.,  94. 
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Eldon  in  Tardiff  v.  Robinson  (*)  that  the  fund  belongs  to 
the  tenant  for  life." 

In  text-books  the  subject  is  treated  as  having  been  settled 
in  this  way.  Above  all,  Hayward  v.  Pile  (")  expressly  de- 
cided that  the  court  would  not  compel  the  purchase  of  a 
reversion  at  the  expense  of  a  tenant  for  life  without  his 
consent. 

I  am  therefore  completely  bound  by  these  decisions  to  say 
that  the  parties  entitled  to  the  rent  charge  are  entitled  to  it 
without  any  deduction  for  the  purpose  of  making  a  renewal 
fund.  But  what  surprises  me  is,  that  this  application  is 
made  in  the  face  of  tne  order  of  the  Yice-Chancellor  Kin- 
dersley  on  further  consideration,  directing  that  after  1869 
the  trustees  shall  divide  the  whole  surplus  of  the  rent  charge 
without  any  deduction  in  respect  of  renewals.  Therefore 
here  is  an  express  direction,  and  in  violation  of  that  order 
the  trustees  nave  set  aside  a  fund  to  renew  what  is  incapable 
of  being  renewed.  I  am  of  opinion  that  the  petitioner  has 
been  wrong  in  principle  from  beginning  to  end,  and  the  peti- 
tion must  be  dismissed ;  and  although  I  should  be  glad  if  he 
could  be  relieved  from  paying  the  costs,  as  that  view  is  not 
acquiesced  in,  the  dismissal  must  be  with  costs. 

The  petitioner  appealed  from  this  decision,  and  the  ap- 
peal came  on  to  be  heard  on  the  1st  of  June,  1876. 

333]  '''Hastings^  Q.C.,  and  Langworihy^  for  the  appel- 
lant: We  submit  that  the  principle  of  the  cases  is  this: 
If  there  is  discovered  in  a  will  a  paramount  trust  for  renewal, 
then,  whatever  accident  may  happen,  the  property  cannot 
be  so  dealt  with  as  to  benefit  the  tenant  for  life  at  the  ex- 
pense of  the  remainderman — though  the  case  may  be  other- 
wise where  the  testator  contemplated  the  possibility  of 
non-renewal:  JnreWood^s  JEst(ue{*);  HoUier  v,  Burne{*); 
In  re  Moneys  a  Trusti^) ;  Hayward  v.  Pile{^\  In  Tardiff 
V.  jRobinson{')  there  was  not  a  paramount  intention  tore- 
new  ;  nor  in  Morres  v.  Hodges  (^).  The  property  being  now 
a  wasting  property  ouffht  to  be  sold,  and  the  proceeds  and 
the  accumulation  fund  treated  as  capital.  Then  as  to  the 
order  on  further  consideration,  we  contend,  first,  that  it  is 
wrong  on  the  face  of  it,  and  the  court  can  disregard  it. 
Secondly,  that  as  it  directs  a  certain  payment  until  further 
order,  the  court  can  deal  with  the  matter  now  on  the  merits. 
Thirdly,  that  the  order  does  not  affect  the  glebe  land,  and 
BO  cannot,  at  all  events,  affect  the  appellant's  title  to  relief 

(«)  27  Beav.,  629,  n.  (<)  Law  Rep.,  16  Eq.,  168. 

(*)  Law  Rep.,  5  Ch.,  214.  (»)  2  Dr.  &  Sin.,  94. 

(»)  Law  Rep.,  10  Eq.,  672.  (•)  27  Beav.,  625. 
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as  to  that.  If,  however,  the  court  considers  that  order  be 
in  our  way,  leave  can  now  be  given  to  appeal  against  it 
notwithstanding  the  lapse  of  time :  Brandon  v.  Brandon  (') ; 
and  we  ask  for  such  leave. 

[It  was  ultimately  arranged  that  to  avoid  the  necessity  of 
an  appeal  being  presented,  the  case  should  be  treated  irre- 
spective of  the  order  on  further  consideration.] 

This  being  a  petition  by  a  trustee,  the  court,  even  if  op- 
posed to  his  claim  as  regards  the  beneficial  interest,  ought 
to  have  distributed  the  fund,  and  not  merely  dismissed  the 
petition. 

Olasse^  Q.C.,  and  J^.  Vaughn  Hawkins^  for  the  respon- 
dent: We  contend  that  the  Vice-Chancellor  was  right 
in  holding  that  as  renewal  is  impossible  the  fund  belongs 
to  the  tenant  for  life  :  CoUgnyoe  v.  ManhyC) ;  Richardson 
V.  Moore  (") ;  Tardiff  v.  Robinson^  in  whicn  the  trust  was 
imperative.  The  report  of  *In  re  Money's  Trust  in  [334 
the  Law  Journal  {^)  shows  that  the  lease  there  was  renew- 
able. The  authorities  are  summed  up  in  our  favor  in  Lewin 
on  Trusts  (').  In  re  Wood' s  Trusts  (•)  and  Hollier  v.  Burne  (') 
do  not  agree  with  the  current  of  prior  authorities.  The 
trustees  ou^ht  not  to  exercise  the  power  of  renewal  unless 
it  is  beneficial,  and  so  as  not  to  alter  the  rights  of  the  suc- 
cessive takers :  MUsington  v.  Mulpraxe  (") ;  Mortimer  v. 
Watts  (•) ;  Loi'd  v.  Godfrey  (").  The  income  is  not  here  given 
to  the  tenant  for  life  with  the  exception  of  a  yearly  sum  for 
renewal,  but  subject  to  a  yearly  charge  for  that  purpose, 
and  the  renewal  having  become  impossible  the  charge  fiinks 
into  the  estate:  Re  Cooper' s  Trusts  {^^)\  Tucker  Y.Kay  ess  {^*)\ 
Fish  V.  Attorney 'Oeneral{'*).  There  is  nd  trust  for  sale, 
only  a  power,  and  the  power  of  sale  ought  not  to  be  exer- 
cised unless  the  circumstances  are  such  that  an  absolute 
owner  would  think  it  advisable  to  sell.  Tardiff  v.  Robin- 
son{'*)  is  recognized  in  Colegrove  v.  Manby{*\  and  in  Ben- 
nett V.  ColleyX'*)' 

Bastings^  in  reply. 

July  11.  Baggallay,  J. A.:  The  question  involved  in 
this  appeal  is  as  to  the  respective  rights  of  persons  entitled 
•under  the  will  of  the  Rev.  John  Maddy  to  estates  for  life 

0)  7  D.  M.  A  G.,  865.  (»)  14  Beav.,  616. 

(*)  6  Madd.,  72 ;  2  Ross.,  238.  (^^)  4  Madd.,  465. 

(»)  Cited.  6  Madd.,  88.  n.  (")  4  D.  M.  A  G.,  767. 

{*)  81  L.  J.  (Ch.),  496.  (")  4  K  A  J.,  839. 

(»)  4th  ed.,  p.  276.  ('»)  Law  Rep.,  4  Eq.,  521. 

(•)  Law  Rep.,  10  Eq.,  672.  (")  27  Beav.,  629,  n. 

C)  Ibid.,  16  Eq.,  168.  (»)  2  My.  A  K.,  226. 

(^)  3  Madd.,  491. 

18  Eng.  Rep.  68 
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and  in  remainder  in  certain  leaseholds  held  under  the  Dean 
and  Chapter  of  EI7,  which  were  renewable  at  the  respective 
dates  of  the  testator's  will  and  of  his  decease,  but  which  can 
no  longer  be  renewed  by  reason  of  the  reversion  having  be- 
come vested  in  the  Ecclesiastical  Commissioners, 

The  testator,  John  Maddy,  by  his  will,  dated  the  16th  of 
June,  1851,  gave  to  his  executors  his  share  of  the  great 
tithes,  or  commutation  rent  charge  in  lieu  of  tithes,  arising 
335]  out  of  the  parishes  *of  Hcuy  Trinity  and  St.  Mary,  in 
Ely,  to  which  he  expressed  himself  to  be  entitled  under  a 
lease  from  the  Dean  and  Chapter  of  Ely,  upon  trust  to  renew 
the  lease  from  time  to  time  out  of  the  proceeds  of  the  said 
tithes,  and  to  divide  the  surplus  annually  during  the  life  of 
his  wife  equally  between  her  and  four  of  his  grandchildren, 
and  he  directed  that,  after  the  decease  of  his  said  wife,  the 
said  tithes  should  become  part  of  his  residuary  estate ;  he 
further  empowered  his  executors,  at  an v  time,  after  his  de- 
cease, if  they  saw  fit,  to  sell  the  said  tithes  or  rent  charge, 
and  to  invest  the  proceeds  in  consols;  and  he  gave  all  His 
residuary  estate  in  trust  for  his  aforesaid  four  grandchildren 
and  two  other  grandchildren,  viz.,  the  present  petitioner, 
Mr.  Hewett,  and  the  defendant  Emil^  Burlton.  At  the 
time  of  his  decease  the  testator  was  equitably  entitled  to  one 
equal  tenth  part  of  the  rectory  of  Holy  Trinity  and  St.  Mary 
the  Virgin,  and  of  cer(^in  glebe  lands  and  tithes  of  the  said 
rectory,  the  entirety  whereof  were  vested  in  trustees  for  the 
remainder  of  a  term  of  twenty-one  years  from  the  29th  of 
September,  1838,  upon  certain  trusts  for  obtaining  the  re- 
newal of  the  lease  from  time  to  time,  and  for  raising  out  of 
the  rents  and  profits  of  the  property  leased,  or  by  mortgage 
thereof,  the  necessarjjr  fines  for  renewal ;  and,  subject  thereto, 
upon  trust  for  certain  persons  in  certain  shares,  being,  as  to 
one- tenth  part  thereof,  in  trust  for  the  testator,  John  Maddy. 
In  the  year  1859,  and  again  in  1866,  the  trustees  renewed  the 
lease ;  and,  on  the  latter  occasion,  the  renewal  was  effected 
by  two  leases,  one  of  the  tithes  and  the  other  of  the  glebe 
lands,  each  being  for  a  term  of  twenty-one  years  from  the 
29th  of  September,  1866.  One  equal  tenth  part  of  the  fines 
and  expenses  required  for  the  renewals  01  1869  and  1866 
was  contributed  by  deductions  from  the  income  of  testa- 
tor's share. 

Since  the  renewal  of  1866  the  trustees  of  the  will  of  the 
testator  have  raised  and  accumulated  out  of  the  profits  of 
the  testator's  share  a  fund  for  renewal  of  the  leases  of  that 
date,  and  such  fund  now  amounts  to  £1,003  6^.  Id.  Con- 
solidated Bank  Annuities;  but  the  reversion  of  the  said 
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leases  having  become  vested  in  the  Ecclesiastical  Commis- 
sioners, it  is  now  impossible  to  procure  any  farther  renewal, 
and  the  leases  will  expire  in  1887. 

A  state  of  circumstances  has  thus  arisen  in  which  it  is 
^impossible  to  literally  comply  with  the  directions  [336 
contained  in  the  testator^ s  will ;  and  the  actual  question  for 
decision  is,  in  what  way  should  the  leaseholds  and  the  ac- 
cumulated fund  be  respectively  dealt  with?  The  Vice- 
Chancellor  was  of  opinion  that  the  tenants  for  life  were 
entitled  to  enjoy  the  leaseholds  in  specie,  and  were  also  en- 
titled to  the  whole  of  the  renewal  fund,  and  he  dismissed 
with  costs  the  petition  of  Mr.  Hewett,  which  prayed  in  effect 
for  a  sale  of  the  leaseholds,  and  that  the  produce  of  such 
sale  and  the  renewal  fund  should  be  treated  as  corpus,  and 
dealt  with  accordingly  under  the  trusts  of  the  will. 

From  that  decision  the  present  appeal  is  brought. 

It  should  be  mentioned  that,  upon  the  hearing  of  the  cause 
on  further  consideration  on  the  20th  of  April,  1857,  an  order 
was  made  directing  the  trustees  to  retain  out  of  income,  and 
invest  annually  until  the  year  1869,  such  a  sum  as  would  be 
sufficient  to  provide  a  fund  for  the  renewal  of  the  leases, 
and  to  pay  the  surplus  of  the  income  to*  the  tenants  for  life, 
and  also  to  pay  to  them  the  surplus  of  the  accumulated 
fund,  if  such  fund  should  be  more  than  sufficient  for  such 
renewal ;  and  it  was  by  the.  said  order  further  directed  that, 
after  the  year  1869,  the  trustees  should,  during  the  life  of 
the  testator's  widow,  divide  the  whole  of  the  surplus  of  the 
tithe  rent  charge  between  the  tenants  for  life  without  mak- 
ing any  deduction  for  renewal. 

The  substantial  question  raised  by  the  present  appeal 
would  appear  to  be  materially  affected,  if  not  substantially 
decided,  by  the  order  so  made  on  further  consideration,  and 
from  which  there  was  no  appeal ;  but,  leave  having  been 
asked  by  the  present  appellants  to  appeal  against  that  order, 
notwithstanding  the  lapse  of  time,  it  has  been  agreed  that 
the  whole  matter  shall  now  be  disposed  of,  as  if  the  order 
on  further  consideration  was  now  under  appeal. 

Now  in  this  case,  as  in  all  other  cases  of  the  same  de- 
scription, it  is  the  duty  of  the  court  to  ascertain  what  was 
the  paramount  object  of  the  testator  in  the  dispositions 
made  by  him ;  were  such  dispositions,  so  far  as  tney  pro- 
vided for  renewal,  simply  of  a  i)ermissive  or  discretionary 
character,  or  did  he  intend  that,  upon  the  death  of  the  ten- 
ant for  life,  the  remainderman  should  succeed  to  the  enjoy- 
ment, as  nearly  as  might  be,  of  the  corpus  of  the  same 
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337]    ^property  as  that  to  the  income  of  which  the  tenant 
for  life  was  entitled. 

This  was  the  test  applied,  and  I  think  correctly  applied, 
by  Lord  Justice  James,  when  Vice-Chancellor,  in  In  re 
WooiPs  Estate  (').  In  that  case  the  testator  directed  that  a 
portion  of  the  rental  to  be  derived  from  his  leasehold  prop- 
erty, held  under  the  Dean  and  Chapter  of  Westminster, 
should  be  set  apart  as  a  renewal  fund,  so  that  the  estates 
might  be  always  kept  renewed,  and  then  devised  it  upon 
trusts  which  were  in  effect  for  his  wife  for  life,  and  after 
her  decease  for  his  children.  The  property  was  held  under 
two  leases,  which  by  practice  and  usage  were  renewable 
every  fourteen  years ;  one  was  renewed  in  1856  and  the  other 
in  1864,  so  that  the  usual  times  for  renewal  would  have  been 
for  the  one  in  1870,  and  for  the  other  in  1878.  In  1865  and 
1866  a  railway  company,  acting  under  parliamentary  pow- 
ers, gave  notices  to  purchase  certain  parts  of  the  leaseholds ; 
and  as  the  purchase-moneys,  when  invested  in  consols,  pro- 
duced a  diminished  income,  the  question  was,  whether  the 
tenant  for  life  was  entitled  to  be  recouped  the  deficiency  out 
of  the  corpus  of  the  fund.  The  Vice-Chancellor  was  of 
opinion  that  the  paramount  object  of  the  testator  was  to 
have  the  estate  renewed  for  the  equal  benefit  of  all  the  per- 
sons entitled  in  succession,  and  held  that  the  tenant  for  life 
was  only  entitled  to  the  income  produced  by  the  investment 
of  the  purchase-moneys. 

It  may  be  noted  that  in  the  case  of  In  re  WoocPs  Estate 
the  notices  were  served  by  the  railway  company  before  the 
ri^ht  to  the  reversion  had  passed  to  the  Ecclesiastical  Com- 
missioners, and  the  leaseholds  were  consequently  converted 
into  consols  through  the  act  of  the  L^slature.  It  thus 
illustrated,  in  the  simplest  manner,  the  principle  ui>on  which 
a  court  of  equity  would  act,  when  dealing  with  successive 
interests  in  leasenolds,  which  have  been  forcibly  converted 
into  the  equivalent  of  a  fee  simple  estate,  instead  of  being 
perpetually  renewed  in  the  manner  directed  by  the  testator. 

The  same  principle  was  acted  upon  by  Lord  Selborne  in 
HoUier  v.  Burne  (*) ;  in  that  case  the  testator,  after  be- 
Queatbing  leaseholds  held  under  the  Dean  and  Chapter  of 
338]  Bristol  in  trust  for  his  *daughter  for  life,  and  after 
her  death  for  her  four  children,  authorized  his  trustees  to 
set  apart  an  annual  sum  for  renewal,  with  directions  that,  if 
the  annual  sum  so  set  apart  was  not  sufficient  for  that  pur- 
pose, the  deficiency  should  be  made  up  by  the  persons  for 

O  Law  Rep.,  10  Eq.,  572.  (•)  Law  Rep.,  16  Eq.,  168. 


VoL  III.]  CHANCERY  DIVISION.  541 

Oa!  Madd V  v.  Hale.  '  1876 

■  ■  11   ^^M—    I      I     1^11^—    I  ■■■  ■  ■        ■    »    I     I       ■    -  ■  ■  I  ■«■■■  ■       m  »^«^^-^^^^i^  ■  I  —  III  I    ■         I  I  ■■  ■  ■   I  I  I  I  M 

the  time  being  entitled  to  the  income ;  the  will  also  con- 
tained an  absolute  power  for  the  trustees  to  sell  the  estate. 
The  reversion  became  vested  in  the  Ecclesiastical  Commis- 
sioners, )vho  declined  to  renew,  but  were  willing  to  sell  the 
reversion  in  part  of  the  property  in  consideration  of  the  sur- 
render of  the  lease  of  the  rest  and  the  payment  of  a  sum  of 
money ;  and,  upon  the  application  of  one  of  the  parties  en- 
titled in  the  reversion,  Lord  Selborne,  being  of  opinion  that 
the  trusts  for  renewal  were  paramount  to  the  interest  of  the 
tenant  for  life,  held  that  the  proposed .  arrangement  was 
within  the  powers  conferred  by  the  will  and  the  statute*  23 
'&  24  Vict.  c.  124,  and  that  the  court  had  power  to  carry  it 
>nto  effect,  notwithstanding  the  opposition  of  the  tenant  for 
life,  who  opposed  it  on  the  ground  that  her  itLcome  would 
be  greatly  diminished. 

If,  then,  the  same  test  is  applied  to  the  present  case  as 
was  applied  by  the  Lord  Justice  in  In  re  Wood*  8  Estate  (*), 
and  by  Lord  Selborne  in  Hollier  v.  Burne  ('),  and  we  pro- 
ceed to  inquire  what  was  the  paramount  intention  of  the  tes- 
tator, as  indicated  by  the  dispositions  made  by  his  will,  it 
appears  to  me  impossible  to  arrive  at  any  other  conclusion 
than  that  he  intended  that  those  entitled  in  reversion  expec- 
tant upon  the  decease  of  his  wife  should  succeed  to  the  en- 
joyjnent  of  substantially  the  same  estate  as  that  the  income 
of  which  was  to  be  enjoyed  by  those  designated  to  take  it 
during  his  wife's  life.  The  circumstances  of  the  present 
case  would  appear  to  be  almost  stronger  in  favor  of  this 
view  than  they  were  in  either  of  the  cases  to  which  I  have 
referred ;  the  first  trust  declared  by  the  will  is  that  the  trus- 
tees should  from  time  to  time  renew,  and  raise  the  necessary 
funds  out  of  income,  and  it  is  only  in  respect  of  the  prop- 
erty, so  from  time  to  time  renewed,  at  the  cost  of  income, 
that  the  testator  proceeds  to  declare  trusts  in  favor  of  the 
beneficia:ries,  and  this  view  of  the  case  is  strengthened  by 
the  fact  that  an  absolute  power  of  sale  is  conferred  upon  the 
trustees. 

*The  Vice-Chancellor  appears  to  have  been  of  [339 
opinion  that  the  point  raised  upon  this  petition  had  been  ex- 
pressly decided  by  Lord  Eldon  in  Tardi^Y.  Robinson  ('),  and 
that  that  decision  had  been  followed  by  Vice-Chancellor  Kin- 
dersley  in  In  re  Money's  Trust  {*\  and  by  Lord  Romilly  in 
Morres  v.  Hodges  (*),  and  that  the  only  case  in  which  it  had 
not  been  followed  was  that  decided  by  the  Lord  Justice,  to 

(»)  Law  Rep.,  10  Eq.,  672.  (*)  2  Dr.  &  Sm.,  94. 

(•)  Law  Rep.,  16  Eq.,  168.  (»)  27  Beav.,  626. 

(»)  27  Beav.,  629,  n. 
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which  reference  has  already  been  made,  In  re  WoocCs 
Estate  {).  Now,  in  Tardi^  v.  Robinson  certain  Crown 
leaseholds  were  .settled  by  deed  (not  by  will)  npon  truest  for 
the  Countess  Tardifl  for  life,  with  remainder  as  she  should 
appoint,  and  with  a  proviso  that  it  should  be  lawful  for  the 
'  trustees,  at  the  usual  and  ascertained  times,  and  at  the  re- 
quest of  the  Countess  during  her  coverture,  and  afterwards 
itt  their  own  discretion,  to  renew  the  lease,  and  to  raise  the 
fines  out  of  the  rents  or  by  mortgage ;  and  the  Countess,  by 
her  will,  appointed  the  funds,  subject  to  the  payment  of 
certain  sums,  to  her  husband  for  life,  with  limitations  over. 
It  will  be  observed  that  the  trusts  or  directions  for  renewal 
were  in  the  deed  only,  though  a  further  fuiid  was  provided 
by  the  will  for  payment  of  the  fines. 

In  such  a  case  it  appears  to  me  that  it  would  have  been 
impossible  to  hold  that  there  was  any  overriding  trust  for  re- 
newal. Not  only  was  the  question  whether  there  should  be 
a  renewal  or  not  left  after  the  death  of  the  Countess  to  the 
discretion  of  the  trustees,  and  it  was  not  uiltil  after  her  death 
that  the  question  arose ;  but  they  were  in  any  event  bound 
by  the  strict  terms  of  their  trust,  which  conferred  upon 
them  the  power  of  raising  money  to  renew  at  the  usual 
and  accustomed  times,  and  at  those  times  only;  and  the 
Crown  having  absolutely  refused  to  renew,  such  times 
could  never  arrive.  Lord  Eldon  accordingly  declared  that 
as  no  renewal  could  be  obtained,  no  accumulation  of  the 
rents  and  profits  could  take  place.  It  is  immaterial  to  con- 
sider whether,  if  the  trusts  in  that  case  had  been  created  by 
will  instead  of  by  deed,  a  different  conclusion  might  not 
have  been  arrived  at.  The  decision  in  Richardson  v. 
Moore  ('),  which  had  reference  to  the  same  property,  de- 
340J  pended  upon  the  provisions  of  an  earlier  deed  of  *set- 
tlement,  but  such  provisions  did  not  substantially  differ 
from  those  which  had  to  be  considered  in  Tardiff  v.  Robin- 
son (■). 

As  regards  In  re  Money*  s  Trust  {*),  it  does  not  appear 
from  the  reports  whether  the  will  contained  anv  trusts  or 
directions  for  renewal,  and  the  Vice-Chancellor  fcindersley 
appears  to  hsive  decided  the  case  on  the  authority  of  Lord 
Romilly's  decision  in  Morres  v.  Hodges  (*),  in  which  case 
Lord  Korailly  considered  himself  bound  by  Lord  Eldon' s 
decision  in  Tardiff  v.  Robinson.  It  is  also  to  be  noted, 
that  in  Morres  v.  Hodges  the  question  arose  upon  a  deed, 

0)  Law  Rep.,  10  Eq.,  572.  (*)  2  Dr.  <fc  Sm..  94. 

(«)  Cited  in  6  Madd.,  88,  n,  (*)  27  Beav.,  626. 

(»)  27  Beav.,  629,  n. 
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and  that  there  was  no  express  trust  to  renew,  but  only  a 
direction  to  the  trustees  to  use  their  best  endeavors  to 
rene^. 

Hayward  v.  Pile  (*)  was  also  cited  by  the  respondents ; 
but  in  that  case,  also,  there  was  no  absolute  trust  for  re- 
newal; the  trusts  were  that  the  trustees  should,  if  they 
thought  lit,  but  not  otherwise,  at  the  usual  times  and 
periods,  or  at  such  other  times  or  periods  as  they  should 
deem  expedient,  procure  a  renewal  of  the  leases,  and  should 
for  that  purpose  raise  money  as  therein  mentioned.  . 

Upon  a  full  consideration  of  all  these  cases  I  have  come 
to  the  conclusion  that  the  cases  of  Richardson  v.  Moore  ('), 
Tardiff  v.  Robinson^  Morres  v.  Hodges^  and  Hayward  v. 
Pile  are  distinguishable  from  those  of  In  re  Wood's  Es- 
tate (•),  HoUier  v.  Burne  (*),  and  that  now  under  consider- 
ation ;  in  no  one  ot  the  former  was  there,  whilst  in  each 
of  the  latter  there  was,  a  predominant  trust  for  renewal 
overriding  the  dispositions  in  favor  of  the  successive  ben- 
eficiaries. 

The  intention  of  the  testator  being  thus  ascertained,  the 
question  remains,  How  can  that  intention  be  best  effect- 
uated ? 

The  decisions  in  In  re  Wood^s  Estate  and  HoUier  v. 
Burne  would  indicate  that  the  strictly  correct  course  to 
have  followed  would  have  been  for  the  trustees  to  have  ex- 
ercised their  power  of  sale  over  the  leaseholds  as  soon  as  it 
was  ascertained  that  the  leaseholds  could  not  be  a^ain  re- 
newed, a  period  corresponding  in  the  present  case  with  that 
of  the  last  renewal,  viz.,  in  1866 ;  and,  had  *the  power  [341 
been  so  exercised,  the  beneficiaries  during  the  life  oi  the 
widow  would  have  been  entitled  to  the  income  arising  from 
the  investment  of  the  amount  so  produced. 

This  course,  however,  was  not  followed;  but  a  certain 
sum  has  been  annually  retained  by  the  trustees,  equivalent, 
as  I  understand,  to  the  amount  which  would  have  been 
properly  retained  for  the  purpose  of  renewal,  had  renewal 
been  still  possible.  If  the  amount  so  retained  was  accu- 
rately ascertained,  and  there  appears  to  be  no  reason  to 
doubt  that  such  was  the  case,  the  aggregate  of  the  produce 
of  a  sale  now  to  be  effected,  and  of  the  accumulations  until 
sale,  would  substantially  represent  the  value  of  the  lease- 
holds at  the  time  when  they  ceased  to  be  renewable. 

The  result  is,  that  the  order  of  the  Vice-Chancellor  should 

(^)  Law  Rep.,  6  Ch.,  214.  (»)  Law  Rep.,  10  Eq.,  672. 

(«)  Cited  in  6  Madd.,  88,  n,  (*)  Law  Rep.,  16  Eq.,  163.     . 
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be  discharged,  and  an  order  should  be  made  in  accordance 
with  the  prayer  of  Mr.  Hewett's  petition. 

The  order  should  contain  a  recital  to  the  eflfect  that  the 
order  on  further  consideration  was  by  consent  treated  as 
under  appeal. 

The  costs  of  all  parties  should  be  paid  out  of  the  fund. 

Lush,  J.,  concurred. 

James,  L.  J. :  I  have  reconsidered  the  case  of  In  re  WoocP  s 
Estate  C),  with  the  observations  of  the  Vice-Chancellor 
upon  it,  and  have  had  an  oi)portunity  of  reading  the  judg- 
ment now  delivered,  which  is  in  my  opinion  correct. 

Solicitors :  White^  Menard  &  Co.;  Shoubridge;  Berkeley; 
John  Murray;  J.  E.  Fox  &  Co.^  agents  for  Turner  &  Poole, 
Taunton. 

0)  Law  Rep.,  10  Eq.,  612, 
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342]  *PococK  V.  Attorney-General, 

[1876    P.     110.] 
WWr—CharUable  Gift— Fund  io  be  distr^nUed  ai  the  Ditcretum,  of  JEteculari. 

A  testator  directed  that  a  fand  of  personalty  over  which  he  had  a  general  power 
of  appointment  should,  unless  otherwise  specihcally  disposed  of  bv  a  codicil,  become 
part  of  his  residuary  estate.  By  a  codicil  he  gave  out  of  this  funa  various  charitable 
legacies,  and  directed  that  the  residue  of  the  fund  should  be  given  by  his  executors 
to  the  charitable  institutions  to  which  he  should  by  any  future  codicil  give  the  same, 
"  and  in  default  of  any  such  gift,  then  to  be  distributed  by  my  executors  at  their 
discretion."    He  made  no  subsequent  codicil : 

Held  (affirming  the  decision  or  Hall,  V.C.),  that  the  ultimate  trust  in  the  codicil 
was  that  the  residue  should  be  distributed  by  the  executors  among  charitable  insti* 
tutions  at  their  discretion,  and  that  a  trust  in  favor  of  charity  was  created. 

*  J.  J.  PocpCK,  having  a  general  testamentary  power  of 
disposition,  subject  to  a  prior  life  interest  in  his  wife,  over 
certain  insurance  and  other  moneys  and  funds  subject  to 
the  trusts  of  his  marriage  settlement,  by  will  in  November, 
1861,  made  sundry  devises  and  bequests,  and  confirmed  the 
settlement,  and  after  directing  that  the  sum  of  £5,000  Re- 
duced £3  per  Cent.  Annuities  should,  at  the  death  of  his 
wife,  be  transferred  to  his  nephew  (the  plaintiff),  proceeded 
as  follows : 

^' And  as  to  all  the  insurance  and  other  moneys,  stocks, 
funds,  or  securities,  subject  to  the  trusts  of  my  said  settle- 
ment over  which  I  have  any  power  of  disposition,  I  direct 
that  tlie  same,  unless  otherwise  specifically  disposed  of  by  a 
codicil  to  this  my  will,  shall  sink  into  and  become  part  of 
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my  residuary  estate  hereinafter  disposed  of,  and  I  appoint, 
give,  and  bequeath  the  same  accordingly." 

The  testator  then,  subject  as  aforesaid,  gave  all  his  real 
and  personal  estate  to  the  plaintiff  and  two  others,  their 
heirs,  executors,  &c.,  upon  trusts  for  conversion  and  invest- 
ment of  the  residue  after  satisfying  all  his  debts,  funeral 
and  testamentary  expenses,  and  the  legacies  bequeathed  by 
his  will,  and  any  codicil  thereto ;  *ana  he  declared  [343 
that  the  trustees  of  all  the  aforesaid  residuary  estates  and 
trust  premises  should  stand  seised  and  possessed  thereof 
upon  trust  out  of  the  income  of  the  investments  to  pay  cer- 
tain annuities,  and  subject  thereto  to  pay  the  income  to  his 
wife  for  life,  and  after  her  decease  upon  trust  to  stand  pos- 
sessed of  the  capital  of  the  same  residuary  estate  and  prem- 
ises, and  the  annual  income  therieof,  upon  and  for  such 
trusts  as  he  ^'should  by  any  codicil  to  tnat  his  will  direct 
or  appoint." 

By  a  codicil  in  December,  1861,  the  testator  made  the 
following  dispositions : 

^'  Out  of  the  insurance  and  other  moneys,  stocks,  funds, 
or  securities  subject  to  the  trusts  of  m'Y  marriage  settlement, 
and  over  which  1  have  any  power  of  disposition  at  the  death 
of  m  V  wife,  I  give  to  the  respective  treasurers  or  trustees 
for  the  time  being  of  the  following  societies  and  institutions 
respectively,  and  in  aid  of  the  funds  of  the  same,  out  of 
such  part  of  the  said  insurance  and  other  moneys  or  securi- 
ties as  may  be  lawfully  devoted  to  charitable  purposes,  the 
following  sums  or  legacies,  clear  of  legacy  duty,  that  is  to 
say,  to  the  treasurer  or  trustees  for  the  time  being  of  King^s 
College  Hospital,  £400 ;  the  Society  for  Promoting  Christian 
Knowledge,  £400 ;  the  Society  for  the  Propagation  of  the 
Gospel  in  Foreign  Parts,  £400;  and  the  Society  for  the 
Education  of  the  Poor  in  the  Principles  of  the  Church  of 
England,  £400 ;  in  addition  to  the  sums  of  £100  given  by 
my  will  to  each  of  the  said  societies  and  institutions ;  also 
to  the  Society  for  Convalescent  Poor  at  Seaford,  in  the 
county  of  Sussex,  the  sum  of  £100 ;  and  as  to  the  residue 
of  the  said  insurance  and  other  moneys,  stocks,  funds,  and 
securities,  I  direct  the  same  to  be  given  by  my  executors  to 
such  charitable  institutions  as  I  shall  by  any  future  codicil 
give  the  same,  and  in  default  of  any  such  gift  then  to  be 
distributed  by  my  executors  at  their  discretion." 

The  testator  then  proceeded:    ''And  as  to  my  general 
residuary  trust  estate,  effects,  and  premises,  I  give,  direct, 
and  appoint  the  same,  after  the  death  of  my  said  wife,  to 
18  Eng.  Rep.  69 
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the  persons  and  in. the  manner  following.''     He  then  gave 
various  legacies,  and  the  residue  to  the  plaintiff. 

The  testator  made  no  further  codicil.  His  widow  survived 
344]  him,  *and  died  in  1875.  On  her  death  the  questions 
arose  whether  the  residue  of  the  funds  in  the  marriage  settle- 
ment was  effectually  given  to  charity,  and  if  not,  whether 
it  went  to  the  residuary  legatee  or*  to  the  testator's  next  of 
kin.  A  special  case  was  agreed  upon  for  the  opinion  of  the 
court,  and  came  on  to  be  heard  before  Vice-Chancellor  Hall 
on  the  13th  of  March,  1876. 

Dickinson,  Q.C.,  and  Bond,  for  the  plaintiff. 

Jiiff^P^  for  the  Attorney-General. 

A.  Thomson,  for  the  next  of  kin. 

JR.  0.  Turner,  for  the  other  executor. 

Hall,  V.C:  This  case  has  been  extremely  well  argued 
on  all  sides,  and  a  question  of  some  nicety  and  difficulty 
has  presented  itself. 

The  scheme  of  the  will  is  this :  [His  Lordship  read  the 
material  parts  of  the  will.] 

Under  that  Will  the  insurance  moneys  were  included  in 
the  residuary  gift  to  the  three  persons  named,  who  were 
also  executors,  and  they  would  take  the  insurance  moneys 
in  their  character  of  executors  in  the  first  instance,  and  in 
the  next  instance  in  their  character  of  residuary  legjitees  in 
trust,  subject  only  to  such  specific  dispositions  as  might  be 
made  of  them  by  the  testator  by  any  codicil  which  he  might 
make  to  his  will.  The  legal  title  therefore,  unquestionablv, 
to  those  policy  moneys  would  be  in  those  i)ersons,  the 
executors  and  trustees. 

He  then  made  a  codicil,  and  in  that  codicil  he  takes  up 
the  imperfect  disposition  of  the  insurance  moneys,  and  out 
of  those  insurance  moneys  he  gives  to  the  respective  treas- 
urers or  trustees  for  the  time  being  of  certain  specific  so- 
cieties and  institutions  certain  sums  of  money.  Then  he 
says:  "And  as  to  the  residue  of  the  said  insurance  and 
other  moneys,  stocks,  funds,  and  securities,  I  direct  the 
same  to  be  given  by  my  executors  to  such  charitable  in- 
stitutions as  I  shall  by  any  future  codicil  give  the  same, 
and  in  default  of  any  such  gift,  then  to  be  distributed  by 
my  executors  at  their  discretion." 

The  disposition  made  by  the  testator's  will  of  his  general 
345]  estate  *was  very  incomplete,  his  general  estate  being 
only  disposed  of  to  the  extent  of  providing  for  debts, 
legacies,  and  annuities,  and  giving  his  wife  a  life  interest  in 
the  residue,  and  subject  to  that  he  contemplated  its  being 
disposed  of  by  a  codicil.     In  this  codicil  he  gives  out  of  the 
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general  residue,  after  the  death  of  his  wife,  certain  legacies, 
and  gives  the  residue,  after  payment  of  those  legacies,  to 
the  nephew,  who  is  also  one  of  the  residuary  legatees  in  the 
codicil.  We  must  therefore,  first  of  all,  as  regards  the 
residuary  general  estate,  read  the  will  and  codicil  together, 
by  reading  the  will  as  containing  this  disposition  of  the 
residue  in  the  place  of  that  portion  of  the  will  which  directs 
the  trustees  to  stand  possessed  of  the  corpus  after  the  death 
of  the  wife  upon  such  trusts  as  he  should  by  any  codicil 
direct.  I  insert,  therefore,  into  the  will,  after  the  gift  of 
the  life  interest  to  the  wife,  this  disposition,  which  is  con- 
tained in  the  codicil,  of  the  general  residue,  and  that  n}akes 
a  perfect  disposition  of  the  general  estate. 

Having  so  completed  the  disposition  of  the  general  estate 
by  means  of  the  codicil,  I  must  read  the  will  with  reference 
to  the  insurance  moneys,  having  regard  to  its  disposition  of 
the  general  residue,  as  completed  by  means  of  the. codicil. 
Then  the  disposition  of  the  insurance  moneys  amounts  to 
this,  that  by  force  of  the  will  and  codicil  taken  together, 
they  are  given  to  the  nephew,  except  so  far  as  they  are 
specifically  bequeathed,  because  the  general  est£(te  is  given 
to  him,  and  the  insurance  moneys  are  directed  to  go  along 
with  the  residue,  except  in  so  far  as  they  are  specifically 
bequeathed. 

The  effect  of  that  is  to  displace  the  contention  which  has 
been  put  forward  on  behalf  of  Mr.  Thomson's  clients.  I 
find  by  force  of  the  two  documents  taken  together  a  com- 
plete disposition,  except  in  so  far  as  the  property  is  speci- 
fically bequeathed  by  any  codicil  to  the  testator's  will. 

But  that  being  so,  the  great  and  grave  question  in  this 
case  is,  whether  there  is  or  is  not  a  gift  by  the  codicil  of  the 
insurance  moneys  in  favor  of  charity.  Now  the  argument 
in  favor  of  charity  I  conceive  to  be  twofold.  One  argument 
is  that  the  property  is  given  to  charity  because  the  codicil 
directs  it  to  be  given  by  the  executors  to  such  charitable 
institutions  as  the  testator  should  by  a  future  codicil  give 
the  same,  "and  in  default  of  any  *such  gift,  then  to  [346 
be  distributed  by  my  executors  at  their  discretion,"  which 
disposition,  it  is  said,  upon  a  fair  construction  of  the  whole 
sentence,  is  a  disposition  in  favor  of  ch|irity  altogether. 
Then  it  is  said  that,  independently  of  the  mere  construction 
of  those  particular  parts  of  the  codicil,  the  latter  part  of 
that  clause  is  in  fact  a  power  in  the  nature  of  a  trust,  which 
trust  was  a  trust  created  in  favor  of  charity. 

It  appears  to  me  that  the  first  contention  is  enough  to 
dispose  of  this  case,  that  upon  a  just  and  fair  construction 
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of  this  clause  there  is  in  this  clause  a  direction  that  the 
property  shall  go  to  charity,  whether  it  goes  through  the 
medium  of  a  codicil  giving  it  to  charity,  or  whether  it  goes 
through  the  medium  of  a  distribution  of  the  fund  made  by 
the  executors.  I  consider  that  upon  a  fair  construction  the 
disposition  amounts  to  this :  ^^  I  direct  my  executors  to  pay 
this  over  to  such  charitable  institutions'*'  (so  far  the  direc- 
tion ^oes)  ^^as  I  shall  by  any  future  codicil  ^give  the  same, 
and  m  default  of  anv  such  gift"  (the  word  "gift"  there 
having  reference  to  the  word  "give"  immediately  preced- 
ing it),  "  then  to  be  distributed  by  my  executors  at  their 
discr^tion  in  pursuance  of  my  direction,"  which  is  a  direc- 
tion that  "the  same  shall  be  given  by  my  executors  to  such 
charitable  institutions,  either  as  I  shall  specify  by  a  codicil, 
or  in  default  thereof,  as  my  executors  at  their  discretion 
shall  distribute  it  among."  I  think,  upon  a  fair  construc- 
tion of  that  sentence,  the  distribution  of  the  fund  is  to  be 
in  favor  of  charitable  institutions. 

If  that  is  the  fair,  proper,  and  sound  construction  of  that 
part  of  the  will,  it  disposes  of  the  case  quite  irrespective  of 
any  of  the  authorities  which  have  been  referred  to,  and  I 
think  that  it  is.  The  sentence  begins  with  a  direction, 
which  direction  covers  the  whole  of  the  sentence,  not  merely 
that  part  of  it  which  supposes  he  may  make  a  codicil,  but 
also  the  latter  part  of  tne  direction  as  to  the  distribution 
by  the  executors  at  their  discretion.  He  says  in  effect: 
"It  is  to  be  done  at  your  discretion  if  I  do  not  do  it  myself. 
I  may  do  it  myself  by  a  codicil,  and  my  direction  is  that  it 
shall  be  given  by  my  executors  to  such  charitable  institu- 
tions as  they  shall  in  their  discretion  choose  to  distribute  it 
amongst,  unless  I  myself  point  out  the  charitable  institu- 
tions who  are  to  take  the  fund." 

347]  *Then,  upon  the  other  ground,  it  seems  to  me  that 
upon  a  fair  construction  this  is  a  direction  amounting  to  a 
trust,  and  a  trust  to  be  executed  in  favor  of  charity.  The 
testator  had  contemplated  himself  selecting  the  charities  by 
a  further  codicil.  If  he  had  stopped  there,  there  is  no  doubt 
that  there  would  have  been  a  trust  in  favor  of  charity.  That 
is  clear  upon  the  authorities,  one  of  which  has  been  referred 
to  by  Mr.  Rigby,  namely.  Mills  v.  FarToeri^),  But  it  is 
said  that  that  is'not  so  because  there  is  a  gift  over  to  some- 
body else,  or  something  which  prevents  the  application  of 
that  rule.  It  does  not  appear  to  me  that  the  case  is  analo- 
gous to  the  case  of  a  power  of  distribution,  or  a  power  of 
appointment  in  favor  of  a  class  with  a  gift  in  default  of 

(1)  1  Mer.,  55. 


Vol.  III.]  CHANCERY  DIVISION.  549 

C.A.  Pucock  v.  Attomej-General.  1876 

*  .  .  ■       .  ■  I,  , 

appointment,  not  to  the  class,  but  to  another  person.  That 
is  a  case  where  you  cannot  imply  a  gift  from  the  power 
itself.  You  cannot  do  that,  because  it  is  provided  that  if 
the  power  is  not  exercised  the  property  shall  go  somewhere 
else.  In  that  case,  therefore,  nothing  can  be  implied,  but 
here,  there  being  a  power  in  favor  of  charity  with  a  direc- 
tion for  distribution  in  default  of  particular  charities  being 
specified,  not  saying  that  they  may  distribute  it  among  sucH 
persons  as  they  may  choose  to  select — but  it  is  to  be  a  dis- 
tribution, and,  as  I  conceive,  a  distribution  with  reference 
to  the  obvious  and  clearly  manifest  intent  to  be  derived 
from  the  earlier  part,  viz.,  a  distribution  for  charitable  pur- 
poses, which  are  left  undefined  and  incomplete  merely  by 
reason  of  the  testator  not  having  made  a  codicil.  It  appears 
to  me  that  the  legal  title  being  in  the  executors,  as  well  by 
reason  of  their  being  executors  as  bjr  reason  of  the  gift  in 
the  will  (subject  to  any  special  disposition),  they  taking  the 
legal  title,  there  is  realljr  no  dijfficulty  whatever  by  reason 
of  there  being  contained  in  this  instrument  that  which  has 
been  described  as  being  an  actual  disposition  of  the  bene- 
ficial interest. 

In  most,  if  not  all,  of  the  cases  where  a  power  though  not 
exercised  has  been  held  to  confer  a  benefical  interest  on  its 
objects,  it  is  true  that  the  property  has  been  given  to  certain 
persons,  sometimes  to  a  person  who  upon  a  true  construc- 
tion of  the  will  is  only  to  take  beneficially  for  life,  and  then 
there  follows  q.  provision  about  distribution  in  the  form  of  a 

Eower.  In  those  cases,  although  *the  whole  interest  [348 
as  been  given  to  the  person  who  upon  construction  takes 
beneficially  for  life  only,  there  has  been  in  reality  no  dispo- 
sition whatever  of  the  beneficial  interest  until  you  come  to 
the  power  itself,  and  therefore  there  is  no  other  disposition 
of  the  beneficial  interest  except  through  the  medium  of  the 
power ;  and  I  observe  with  reference  to  that,  in  a  case  which 
was  referred  to  where  these  cases  were  very  much  examined, 
namely,  the  case  of  Burrough  v.  PA^7coaJ(*),  that  Lord  Cot- 
tenham  examines  the  cases  and  comments  on  the  Duke  of 
Marlborough  v.  Lord  Oodolphin  (•)  in  terms  which  do  not 
add  much  to  its  authority.  It  does  not  seem  to  have  com- 
mended itself  to  the  judgment  of  the  Lord  Chancellor,  but 
he  refers  to  more  than  one  case  in  which  there  was  really  no 
disposition  except  in  the  form  of  a  power.  Witts  v.  Bod- 
dington  (*)  seems  to  be  a  case  of  that  kind.  There  the  gift 
was  only  to  the  wife  for  life,  with  power,  by  her  will  or 
otherwise,  to  give  the  sum  amongst  the  children.     The  chil- 

(»)  6  My.  A  Cp.,  78.  («)  2  Ves.  Sen.,  61.  O  8  Bro.  C.  C,  95. 
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dren  were  held  to  take  in  default  of  appointment  by  the 
wife,  although  there  was  nothing  excepting  the  life  interest 
given  to  the  wife.  There  are  other  cases  referred  to,  but  in 
fact  Burrough  v.  Philcox  itself  seems  to  be  a  case  of  that 
kind.  I  do  not  see  any  snbstance,  therefore,  in  the  in- 
genious argument  which  Mr.  Dickinson  has  addressed  to 
me  for  the  purpose  of  distinguishing  this  case  from  Brown 
V.  Higgs  {'\  and  that  class  of  cases ;  and  it  does  seem  to  me 
that  it  is  impossible  to  read  this  direction  at  the  end  of  the 
codicil — a  direction  which  applies  as  well  to  the  direction  to 
pay  over  the  fund  to  such  charities  as  shall  be  nominated 
by  a  codicil  as  to  the  other  part,  viz.,  to  a  distribution  by 
the  executors  themselves — it  is  impossible,  I  think,  to  read 
this  codicil  without  seeing  that  it  is  a  plain  direction  amount- 
ing to  a  trust  in  the  form  of  a  power  or  a  direction.  I  should 
rather  treat  it  as  a  direction  than  as  a  power,  or  it  may  be 
either  or  both.  There  is  a  clear  direction,  it  appears  to  me, 
that  the  executors  shall  distribute  this ;  and  following,  as  it 
does,  a  clear  gift  in  favor  of  charity  and  charitable  institu- 
tions, it  appears  to  me  plain  on  the  face  of  the  codicil  that 
there  was  a  dutv  upon  the  executors  to  distribute  this  fund 
among  charitable  institutions  in  the  event,  which  happened, 
349J  of  the  testator  *failing  to  make  any  distribution  or 
disposition  of  it  by  any  further  codicil. 

It  seems  to  me,  therefore,  that  upon  the  whole  there  must 
be  a  scheme  settled  for  the  purpose  of  disposing  of  this 
charitable  gift. 

The  plaintiff  appealed,  and  the  appeal  came  on  to  be  heard 
on  the  5th  of  JuW,  1876. 

J>ickinson^  Q.C.,  and  Bond^  for  the  appellant :  The  tes- 
tator refers  to  a  codicil  to  be  made,  and  none  was  made ;  in 
default  of  it  he  directs  that  the  funds  shall  be  distributed 
by  his  executors  at  their  discretion.  This  cannot  be  con- 
strued to  be  a  gift  to  them  to  be  disposed  of  in  charity : 
Buckle  V.  Bristow  {*) ;  Aston  v.  Wood  (').  It  is,  then,  a  gift 
which  fails  for  vagueness:  Morice  v.  Bishop  of  Imit- 
Jiam  (*) ;  James  v.  Allen  (•) ;  Vezey  v.  Jamson  (*) ;  Omman- 
ney  v.  Butcher  (") ;  Fowler  v.  Gartike  (*) ;  Ellis  v.  8elby  (•) ; 
Harris  v.  Du  Pasquier  (before  Vice-Chancellor  WicKens, 
May  27,  1872) ;   Teap  Cheah  Neo  v.  Oag  Cheng  Neo  ('•). 

[James,  L.J.,  referred  to  Gihbs  v.  RuTosey  {'').] 

0)  6  Ve«.,  496.  (')  T.  &  R.,  260. 

(«)  10  Jur.  (N.S.),  1095.  («)  1  Ru«8.  &  My.,  232. 

(»)  Law  Rep.,  6  Eq.,  419.  (•)  1  M}-.  &  Cr.,  286. 

{*)  9  Ves.,  399;  10  Ves.,  622,  C^)  Law  Rep.,  6  P.  C.,  881. 

(»)  8  Mer.,  17.  (»)  2  V.  A  B.,  294. 

(•)  1  S.  <fe  S.,  69. 
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That  decision  was  disapproved  of  in  JEllis  v.  Selby  and 
Buckle  V.  Bristow.  To  hold  this  a  charitable  gift  would  be 
importing  words  into  the  will. 

liigby^  for  the  Attorney-General:  The  court  will  not 
construe  a  single  clause  strictly  where  dofng  so  would  de- 
feat the  intention  shown  on  the  whole  bill.  Dolan  v. 
M^DermoU  (')  is  an  instance  of  this  as  regards  charities,  It 
is  shown  bj''  Mills  v.  Farvier  (')  and  Moggridge  v.  TJiack- 
weU{*)  that  if  the  testator  had  stopped  short  with  the  di- 
rection to  pay  to  such  charitable  institutions  as  he  should 
by  a  future  codicil  appoint,  and  had  made  no  future  codicil, 
the  property  would  have  been  effectually  devoted  to  char- 
ity. This  being  clear,  the  court  will  not  undo  it  unless 
there  is  something  clear  the  other  way.  On  a  *fair  [350 
construction,  the  vague  direction  at  the  end  of  the  codicil 
means  that  the  executors  are  to  give  to  such  charities  as 
they  shall  think  fit ;  it  contains  no  express  reference  to  per- 
sons, and  it  is  inconceivable  that  the  testator  departed  from 
his  charitable  intentions  in  the  middle  of  a  sentence. 

[He  was  here  stopped  by  the  court.] 

Bond,  in  reply. 

James,  L.J.:  I  am  of  opinion  that  the  decision  of  the 
Vice-Chancellor  must  be  amrmed.  If  this  will  had  come 
before  the  court  for  the  first  time,  and  the  court,  unfettered 
by  decision  and  unfettered  by  rules  of  construction,  had  to 
consider,  without  reference  to  consequences,  what  the  inten- 
tion of  the  testator  was  in  using  the  words,  ''I  direct  the 
same  to  be  given  by  my  executors  to  such  charitable  insti- 
tutions as  I  shall  by  any  future  codicil  give  the  same,  and 
in  default  of  any  such  gift  then  to  be  distributed  by  my  ex- 
ecutors at  their  discretion,"  the  court  would  have  held  the 
plain  reasonable  construction  of  the  clause  to  be  that  the 
testator  meant  the  discretion  of  his  executors  to  be  a  substi- 
tute for  his  own  in  choosing  the  charities.  The  introduction 
of  the  words  "  charitable  institutions"  could  have  no  effect 
on  a  future  codicil,  and  the  testator,  therefore,  had  no  object 
in  mentioning  them,  except  that  of  showing  that  charity 
was  his  object,  and  showing  his  meaning  to  be  that  if  he  did 
not  name  the  charities  his  executors  were  to  do  so.  The  fair 
construction  is,  that  the  gift  is  to  charitable  institutions  to 
be  chosen  by  himself,  and  in  default  of  such  choice,  then  by 
his  executors.  And  then  if  we  look  at  Mills  v.  Fanner  (") 
and  Moggridge  v.  ThackweU  (*),  we  find  that  a  gift  to  such 
charitable  institutions  as  the  testator  shall  by  codicil  ap- 
point, is,  without  more,  a  clear  gift  to  charity,  though  no 

(»)  Law  Hep.,  3  Ch.,  676.  (»)  1  Mer.,  66.  («)  7  Yes.,  86. 
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codicil  is  made.     Wlien  a  clear  gift  is  thas  made,  clear 
words  are  needed  to  take  it  awa^,  and  it  cannot  be  taken 
away^  by  mere  words  of  distribution  by  the  executors. 
M^ELLiSH,  L.  J.,  and  B  ago  allay,  J.  A.,  concurred. 

Solicitors :   Chapman^  Turner  &  Pritchard;   Currey  & 
SoUand  ;  Haven  &  Hare. 


[3  Chancery  DiTiaion,  861.] 
V.C.H.,  Jan.  18  :  C.A.,  July  18,  1876. 

351]  *IlOGER8  V.    InGHAH. 

[1875    R.     57.] 
Midake  of  Law — Paymeni — AtBeni — Repayment, 

The  ooart  will  not  in  all  cases  relieve  against  a  payment  of  money  under 
of  law. 

An  ezecntor,  acting  on  the  advice  of  counsel  on  the  construction  of  a  will,  proposed 
to  divide  in  certain  proportions  a  fund  between  two  legatees.  One  of  the  levateea 
being  dissatisfied  took  the  (pinion  of  counsel,  which  agreed  with  the  former  opinioa 
The  executor  then  divided  and  paid  over  the  fund  in  accordance  with  the  opinions. 
Two  years  afterwards  the  dissatisfied  legatee  filed  a  bill  against  the  executor  and 
the  other  legatee,  alleging  that  the  will  had  been  wrongly  construed,  and  claiming 
repayment  from  the  other  legatee  : 

HHd  (aflirming  the  decision  of  Hall,  Y.C),  that  the  suit  could  not  be  maintained. 

Daifi»  V.  Morier  (')  distinguished. 

John  Ingham,  by  his  will,  bequeathed  the  residue  of  his 
estate  to  W.  Taylor  and  W.  Ingham  upon  trust  to  divide 
the  same  between  his  children  and  their  children  as  therein 
mentioned.  He  died  in  1847,  and  his  will  was  proved  by 
W.  Taylor  and  W.  Ingham.  In  1866  Mary  Rogers,  one  of 
the  testator's  children  who  had  under  the  will  an  estate  for 
life  in  one-fourth  of  the  estate,  died,  leaving  her  surviving 
two  children,  Martha  Rogers  and  R.  R.  Rogers,  and  also 
Thomas  Wheatley,  husband  and  administrator  of  Hester 
Wheatley,  another  child  who  had  died  in  the  lifetime  of 
Mary  Rogers.  W.  Ingham,  who  had  survived  W.  Taylor, 
paid  the  interest  in  that  one-fourth  of  the  estate  for  some 
time  equally  between  Martha  Rogers  and  R.  R.  Rogers,  be- 
ing of  opinion  that  the  share  of  Hester  Wheatley  had  gone 
to  them  as  survivors,  and  after  the  death  of  R.  R.  Rogers 
he  paid  the  interest  to  Martha  Rogers  as  surviving.  W. 
Ingham  then  died,  and  J.  W.  Ingham  took  out  letters  of 
administration  to  his  estate.  J.  W.  Ingham  took  the  opin- 
ion of  counsel  on  the  will,  and  was  advised  that  the  share  of 
Hester  Wheatley  did  not  survive,  but  had  become  vested  in 
her  and  passed  to  her  husband  as  administrator,  and  conse- 

(»)  2  ColL,  808. 
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gnently  *that  the  interest  had  been  paid  to  Martha  [352 
Kogers  in  error.  Her  solicitors  took  the  opinion  of  another 
counsel,  and  wrote  to  the  solicitors  of  J.  W.  Ingham  as 
follows : 

^' We  have  taken  an  opinion  on  this  matter,  and  may  as 
well  state  it  confirms  the  opinion  of  your  counsel,  but 
whether  our  client  w^ill  be  satisfied  or  not  with  it  we  cannot 
say.  It  is  certainly  a  very  great  disappointment  to  her, 
and  will  be  very  hard  indeed  should  Mr.  Ingham  and  Mr. 
Wheatley  insist  on  making  the  deductions  you  propose. 
Surely  Mr.  Wheatley  will  not  look  for  the  whole  oi  the 
arrears  of  interest  being  paid  to  him.  You  must  admit  it  is 
a  very  hard  case  as  far  as  Mrs.  Rogers  is  concerned.  Will 
you  kindly  see  your  clients  and  write  us  what  they  are  in- 
clined to  do,  and  we  will  endeavor  to  bring  the  matter  to  a 
conclusion  at  the  end  of  the  week." 

The  solicitors  of  Mr.  Ingham  however  made  out  an  ac- 
count of  the  whole  estate,  debiting  Martha  Rogers  with 
interest  as  paid  to  her  in  mistake,  making  £274  16^.  Id.  as 
due  to  her  from  the  estate  of  John  Ingham.  Some  more  let- 
ters as  to  the  accounts  passed,  and  on  the  2d  of  July,  1873, 
a  check  for  £274  16^.  Id,  was  sent  for  Martha  Rogers,  and 
the  receipt  was  acknowledged  by  her  solicitors.  At  the 
same  time  £464  16^.  3^.  was  paid  to  Thomas  Wheatley  as 
the  share  of  Hester  Wheatley,  with  the  arrears,  of  interest 
paid  to  Martha  Rogers  as  by  mistake. 

On  the  14tli  of  June,  1875,  Martha  Rogers  filed  her  bill 
against  J.  W.  Ingham  and  Thomas  Wheatley,  stating  the 
will  of  W.  Ingham,  and  submitting  that  on  the  true  con- 
struction of  the  will  the  share  did  not  vest  in  Hester 
Wheatley,  but  passed  to  R.  R.  Rogers  (to  whom  Martha 
Rogers  wad  administratrix)  and  Martha  Rogers  as  surviving, 
and  praying  that  Thomas  Wheatley  might  be  ordered  to 
repay  the  same  with  interest. 

The  suit  came  on  for  hearing  before  Vice- Chancellor  Hall 
on  the  13th  of  January,  1876. 

Dickinson^  Q.C.,  and  Eyre  Tliompson^  for  the  plaintiff. 

Hastings^  Q.C.,  and  Hanson^  for  Wheatley,  took  the  ob- 
jection that  the  whole  matter  had  been  concluded  in  1873. 

*Hall,  V.C:  It  appears  to  me  that  the  plaintiff  [353 
is  not  entitled  to  recall  the  money  which  was  paid  over  to 
the  defendant  Wheatley  under  the  circumstances  which  are 
disclosed  in  his  answer.  [His  Lordship  then  stated  the 
facts  of  the  case.]  There  being  a  family  dispute  between 
the  parties  as  to  the  true  construction  of  this  will,  in  order 
no  doubt  to  avoid  litigation,  the  fund  was  divided  in  a  given 
18  Eng.  Rep.  70 
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way.  That  having  taken  place  on  the  2d  of  July,  1873, 
upon  the  12th  of  August,  1876,  two  years  afterwards,  this 
bill  is  filed  to  raise  the  question  of  construction  which  had 
been  the  subject  of  discussion  between  the  parties,  and  upon 
which  two  opinions  had  been  taken,  these  two  opinions 
agreeing  as  to  the  construction  of  the  will. 

There  has  up  to  this  time  been  no  judicial  determination 
to  the  contrary,  and  I  think  that  the  court  should  not,  un- 
der the  circumstances,  put  a  judicial  construction  upon  the 
will.  It  seems  to  me  that  the  fund  was  divided  as  a  matter 
of  arrangement  between  the  parties,  and  that  having  taken 
place  more  than  two  years  before  the  bill  was  filed,  1  ought 
not  to  give  the  assistance  of  this  court  for  the  purpose  of 
recalling  that  fund  from  the  defendant,  who  received  it  upon 
the  faith  and  footing  of  what  took  place  on  that  occasion. 
This  has  been  acquiesced  in,  and  the  executor  has  been  per- 
mitted to  distribute  the  fund  accordingly,  which  fund,  for 
aught  I  know,  Wheatley  may  have  spent,  and  may  not  be 
in  a  position  to  restore.  Under  these  circumstances,  it  ap- 
pears to  me  that  the  plaintiff's  case  fails,  and  taking  that 
view,  it  is  not  necessary  for  me  to  determine — nor  do  I  de- 
termine^what  is  the  true  construction  of  the  will. 

The  plaintiff  appealed,  and  the  appeal  came  on  to  be  heard 
on  the  18th  of  July,  1876. 

Dickinson^  Q.C.,  and  Eyre  Thompson,  for  the  appellant : 
This  was  not  in  any  way  a  compromise,  but  a  clear  mistake 
by  a  trustee'  and  as  such  must  be  rectified  :  Bingham  v. 
Bingham  (*) ;  Naylor  v.  Winch  (').  In  Oliflon  v.  Cock- 
354]  hum  (")  there  had  been  *long  acquiescence.  It  was 
a  common  mistake  under  the  advice  of  counsel :  Cooper  v. 
Phibbs  (*).  Payment  by  my  trustee  is  payment  by  me,  and 
I  ought  to  recover  the  money :  Davis  v.  Morier  (*).  A  court 
of  equity  can  relieve  against  the  consequences  of  a  mistake 
of  law ;  moreover  this  is  hardly  a  pure  question  of  law : 
Stone  V.  Godfrey  {*) ;  Bullock  v.  Downes  C) ;  In  re  Condon  (*). 

Hastings,  Q.C.,  and  Hanson,  for  the  defendant  Wheat- 
ley  :  This  is  in  fact  an  action  for  money  had  and  received, 
but  no  such  action  will  lie  on  a  mistake  of  law  when  all  par- 
ties knew  the  facts :  Brisbane  v.  Da/yres  (•) ;  Midland  OreaJt 
Western  Railway  Company  of  Ireland  v.  Johnson  (") ; 
Stewart  v.  Stewart  (").     This  is  not  a  suit  to  set  aside  a  com- 

(')  1  Ves.  Sen..  126.  Q)  9  H.  L.  C,  1. 

C)  1   S.  <&  S.,  655.  (»)  Law  Rep.,  9  Ch.,  609. 

(»)  3  My.  <&  K.,  76.  (»)  5  Taunt.  143. 

(*)  Law  Rep.,  2  H.  L.,  149.  (")  6  H.  L.  C,  798. 

(»)  2  Coll.,  803.  (")  6  01.  A  F.,  911. 

(•)  6  D.  M.  A  G.,  76. 
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promise ;  this  defendant  is  a  stranger  to  the  plaintiff,  and 
the  only  case  made  is  that  the  defendant  has  received  from 
a  third  person  money  which  the  plaintiff  says  ought  to  have 
been  paid  to  her,  but  the  money  is  not  ear-mark^,  and  can- 
not be  followed  in  this  way.  This  defendant  is  not  a  trustee 
for  the  plaintiff,  and  there  is  no  case  of  conscience  against 
him,  and  there  is  no  more  case  in  equity  than  at  law.  Reg. 
V.  Lords  ComTnissioners  of  the  Treasury  (*)  was  a  much 
stronger  case. 

Dickinson^  in  reply. 

James,  L.J.:  I  am  of  opinion  that  the  judgment  of  the 
Vice-chancellor  ought  to  be  affirmed. 

In  arriving  at  that  conclusion  I  entirely  put  aside  any- 
thing that  has  been  said  about  any  supposed  or  conditional 
consideration  connected  with  the  matter.  It  really  is  to  bo 
looked  at  as  between  the  two  persons  who  alone  are  now  in 
litigation  before  us,  that  is,  the  plaintiff  on  the  one  part,  and 
Wlieatley  on  the  *other  part ;  and  the  greater  por-  [355 
tion  of  the  argument  seems  to  me  to  be  aisposed  of  by  this 
consideration,  that  there  really  is  no  question  of  trnst,  trust 
estate  or  trust  monev,  to  be  dealt  with.  When  a  trustee,  by 
the  direction  or  with  the  authority  of  his  cestui  que  trusty 
pays  money  to  a  third  person,  no  matter  under  what  claim 
of  right  or  under  what  circumstances,  it  is  exactly  the  same 
as  if  the  cestui  que  trust  had  received  the  money  from  the 
trustee,  and  had  herself  paid  it  to  that  person.  It  is  simply 
a  question  of  money  paid  by  the  lady,  or  by  the  lady's  di- 
rection, out  of  money  of  hers  which  the  trustee  had  in  hand 
to  a  person  who  said  that  he  had  a  claim  to  the  money. 

"that  being  so,  it  is  reduced,  as  it  appears  to  me,  to  a  mere 
action  for  money  had  and  received,  and  it  is  the  same  as  if 
A.  through  a  third  person  had  paid  money  to  B.,  thinking 
that  B.  was  entitled  to  it,  B.  thinking;  also  that  he  was  en- 
titled to  it ;  ^here  having  been,  as  it  is'  now  said,  a  mistake 
of  law  which  was  common  to  both  parties.  No  authority 
whatever  has  been  cited  to  us  in  support  of  the  proposition 
that  an  action  for  money  had  and  received  would  lie  against; 
a  person  who  has  received  money  from  another,  with  perfect 
knowledge  of  all  the  facts  common  to  both,  merely  because 
it  was  said  that  the  claim  to  the  money  was  not  well  founded 
in  point  of  law.  Ot  course  cases  of  that  kind  must  have 
continually  occurred,  and  yet  no  case  has  been  produced  in 
which  a  suit  of  this  kind  has  succeeded.  And  really  when 
it  is  treated  as  the  common  case  of  money  paid  to  B.  under 

0)  16  Q.  B.,  867. 
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a  mistake,  the  law  on  the  subject  was  exactly  the  same  in 
the  old  Court  of  Chancery  as  in  the  old  Courts  of  Common 
Law.  Thei^  were  no  more  equities  affecting  the  conscience 
of  the  person  receiving  the  money  in  the  one  court  than  in 
the  other  court,  for  the  action  for  money  had  and  received 

Erocceded  upon  equitable  considerations.  Here  the  money 
as  got  into  the  hands  of  one  person,  and  he  received  it  hon- 
estly, with  no  mistake  on  his  part,  and  no  mistake  on  the 
part  of  the' lady  or  of  the  trustee,  the  intermediate  hand 
through  whom  tlie  money  passed  and  by  whom  it  was  actu- 
ally paid. 

I  have  no  doubt  that  there  are  some  cases  which  have 
been  relied  on,  in  which  this  court  has  not  adhered  strictly 
to  the  rule  that  a  mistake  in  law  is  not  always  incapable  of 
356]  being  *remedied  in  this  court ;  but  relief  has  never 
been  given  in  the  case  of  a  simple  money  demand  by  one  per- 
son against  another,  there  being  between  those  two  person  no 
fiduciary  relation  whatever,  and  no  equity  to  supervene  by 
reason  of  the  conduct  of  either  of  the  parties. 

It  is  said  that  there  have  been  two  cases  of  that  kind.  In 
Bingham  v.  Bingham  (')  a  man  was  held  to  be  entitled  to 
get  his  money  back  when  he  had  paid  it  for  a  conveyance 
of  his  own  land  from  another  person.  It  was  held  in  that 
case  that  he  was  entitled  to  recover  back  the  money  because 
he  had  not  the  consideration  for  which  he  had  bargained. 
The  other  case  is  Davis  v.  Morier  (•),  where  the  relation  of 
trustee  and  cestui  que  trust  existed  between  the  parties ;  but 
when  the  facts  of  that  case  come  to  be  looked  into,  the  per- 
son who  received  the  whole  income  of  the  fund  on  trust  to 
apply  the  same  properly,  and  who  was  the  trustee,  retaihed 
to  himself  all,  except  £600  a  year,  and  it  appeared  that  the 
£600  a  year  was  not  all  that  he  ought  to  have  paid  to  the 
cestui  que  trusty  and  that  being  so  the  Vice- Chancellor 
Knight  Bruce  directed  an  inquiry :  first,  as  to  whether  he 
had  retained  more  than  he  ought  to  have  retained,  and  sec- 
ondly, under  what  circumstances  and  whether  the  other 
cestuis  que  trust  had  in  any  manner  assented  to  such  re- 
tainer, that  is  to  say,  had  acquiesced  in  it  so  as  to  show 
whether  they  had  given  it  up.  Therefore  there  was  there  a 
question  of  a  cestui  que  trust  against  a  trustee,  which  trus- 
tee, no  doubt  under  mistake, 'had  retained  trust  money  in 
his  own  possession. 

That  is  the  nearest  case  that  I  have  been  able  to  find  to 
the  case  now  before  us,  but  that  case  is  far  from  establish- 

(»)  1  Ves.  Sen.,  1 26.  P)  2  Coll.,  sqs. 
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ing  the  proposition  contended  for.  If  that  proposition  were 
true  in  respect  of  this  case  it  must  be  true  in  respect  to  every 
case  in  the  High  Court  of  Justice  where  money  has  been 

5)aid  under  a  mistake  as  to  legal  rights,  and  it  would  open  a 
earful  amount  of  litigation  and  evil  in  the  cases  of  distribu- 
tion of  estates,  and  it  would  be  difficult  to  say  what  limit 
could  be  placed  to  this  kind  of  claim,  if  it  could  be  made 
after  an  etxecutor  or  trustee  had  distributed  the  whole  estate 
among  the  persons  supposed  to  be  entitled,  every  one  of  them 
having  knowledge  of  all  the  facts,  *and  having  given  [357 
a  release.  The  thing  has  never  been  done,  and  it  is  not  a 
thing  which  in  my  opinion  is  to  be  encouraged.  Where 
people  have  a  knowledge  of  all  the  facts,  and  take  advice, 
and  whether  they  get  proper  advice  or  not,  the  money  is 
divided  and  the  business  is  settled,  it  is  not  for  the  good  of 
mankind  that  it  should  be  reopened  by  one  of  the  parties 
saying:    '*You  have  received  your  money  by  mistake,  I 

.  acquiesced  in  your  receipt  of  it  under  that  mistake,  and, 
therefore,  I  ask  you  to  give  it  to  me  back."  I  am  of  opin- 
ion, therefore,  that  the  decision  of  the  Vice-Chancellor  is 

,  perfectly  correct  and  ought  to  be  affirmed. 

Hellish,  L.J.:  I  am  entirely  of  the  same  opinion. 
There  is  no  doubt  as  to  the  rule  of  law  that  money  paid 
with  a  full  knowledge  of  all  the  facts,  although  it  may  be 
under  a  mistake  of  law  on  the  part  of  both  parties,  cannot 
be  recovered  back ;  and  I  think  it  is  equally  clear  that,  as  a 
general  rule,  the  Court  of  Equity  did  not,  in  such  cases, 
interfere  with  the  courts  of  law.  Nothing,  in  my  opinion, 
would  be  more  mischievous  than  for  us  to  say  that  money 
paid,  for  instance,  under  a  mercantile  contract,  according  to 
the  construction  which  the  po.rties  themselves  put  upon  tnat 
contract,  might,  years  afterwards,  be  recovered,  because  per- 
haps some  court  of  justice,  upon  a  similar  contract,  gave  to 
it  a  different  construction  ^rom  that  which  the  parties  had 
put  on  it.  I  think  there  is  no  doubt  that  the  rule  at  law  is 
in  itself  an  equitable  and  just  rule  which  is  not  interfered 
with  by  courts  of  equity ;  but,  on  the  other  hand,  I  think 
that,  no  doubt,  as  was  said  by  Lord  Justice  Turner,  ''This 
court  has  power  (as  I  feel  no  doubt  that  it  has)  to  relieve 
against  mistakes  in  law  as  well  as  against  mistakes  in 
fact"  (');  that  is  to  say,  if  there  is  any  equitable  gr6und 
which  makes  it,  under  the  particular  facts  of  the  case,  in- 
equitable that  the  party  who  received  the  money  should 
retain  it. 

0)  St&tie  V.  Godfrey,  6  D.  M.  <&  G.,  90. 
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Now,  is  there  any  such  ground  in  this  case]  It  appears 
that  there  was  a  trustee  in  possession  of  a  fund  which  be- 
longed either  to  the  plaintiff  or  to  the  defendant.  All  the 
facts  were  perfectly  well  known ;  the  trustee  was  in  coni- 
358]  munication  with  both  parties ;  *both  parties  were  well 
aware  that  the  question  was  then  to  be  decided ;  the  plain- 
tiff's attention  and  the  attention  of  the  plaintiff's  legal 
advisers  were  called  to  all  the  facts  and  circumstances ;  she 
took  advice  upon  the  point,  and  she  and  her  advisers  being 
all  of  them  aware  that  if  she  had  not  assented  to  the  view 
that  the  trustee  took,  the  natural  consequence  would  be 
that  the  money  would  have  been  paid  into  court  under  the 
Trustee  Relief  Act,  and  that  she  would  have  been  obliged 
to  have  the  question  then  decided.  Therefore,  having  all 
the  facts  before  her,  and  before  her  solicitors,  and  being 
advised,  she  thinks  it  better  for  her  not  to  contest  the  mat- 
ter, buc  to  allow  it  to  be  settled  in  that  way ;  and  there  is  no 
doubt  that  she  was  advised  properly.  Thereupon  the  money 
•was  divided,  and  of  course  would  not  be  paid  into  court, 
and  the  matter  would  not  be  litigated.  Then  the  question 
is,  whether  a  person  who  has  acted  in  this  way  is  now  en- 
titled, because  she  lias  changed  her  mind,  to  litigate  this 
question,  which  before  she  had  been  advised  and  had  de- 
termined not  to  litigate.  It  seems  to  me  that  it  would  be 
contrary  to  the  ordinary  rule  of  law;  and  that  the  defen- 
dant is  entitled  to  say,  "I  received  this  money  believing  it 
to  be  my  own ;  the  person  by  whose  direction  it  was  paid 
was  the  counter  claimant  against  me ;  she  knew  all  the 
facts,  and  elected  at  the  time  not  to  litigate  the  question, 
and  therefore  I  have  received  the^money  just  as  if  the  ques- 
tion had  been  determined  in  open  court.''  In  my  opinion, 
it  would  be  most  unsafe  to  estates  in  general  if  we  were  to 
hold  in  a  case  of  this  kind  that  money  paid  under  those 
circumstances  could  be  got  back;  I  agree,  tlierefore,  with 
the  Lord  Justice  in  thinking  that  the  judgment  of  the  Vice- 
chancellor  ought  to  be  affirmed. 

Bagoallat,  J. a.:  I  am  of  the  same  opinion,  and  I 
merely  wish  to  add  that  while  I  give  a  general  assent  to  the 
passage  in  the  judgment  of  Lord  Brougham  ('),  wliich  has 
been  referred  to  in  the  course  of  the  argument,  in  which  he 
expressed  himself  to  the  effect  that  cases  mi^ht  arise  in 
which  it  would  be  the  dutv  of  the  court  to  relieve  against 
an  error  of  law,  I  do  not  think  that  the  present  is  a  proper 
case  for  the  application  of  such  a  principle. 

(»)  8  My.  &  K.,  99. 
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♦James,  L.J.:  The  appeal  will  be  dismissed  with  [359 
costs. 

Solicitor  for  plaintiff :  F.  Last^  agent  for  Barrell  &  Rod- 
way,  Liverpool. 

Solicitors  for  defendant:  Pater son^   Snow  &   Burney^ 

agents  for  Dibb,  Atkinson  &  Braithwaite,  Leeds. 

See  Moak's  Van   Santv.   PI.,  titles  by  the  other  absolutely  :  Arran  «.  Ama- 

"  Mistake,"    "  Reformation    of    Con-  bel,  17  Grant's  (U.  C.)  Chy.,  163. 

tracts."                 ^  A  written  instrument  will  not,  ordi- 

Courts  of  equity  will  relieve  against  narily,  be  reformed  merely  for  a  mis- 
mistake,  and  will  correct  and  reform  take  of  the  person  executing  it  as  to 
deeds  and  instruments  of  the  most  its  legrd  effect,  he  being  acquainted  at 
solemn  character  to  grant  such  relief :  the  time  with  its  contents :  Nelf  t?. 
Burgin  v.  Giberson,  2d  N.  J.  Eq.,  72.  Rains,  33  Wise.,  689  ;  Gerald  u.  Elley, 

But  when  relief  is  sought  from  deeds  45  Iowa,  322. 

or  other  writings,  the  mistake  must  be  See  Ledyard  t.  Phillips,  32  Mich., 

clearly  proved  :  Burgin  «.  Git>erson,  26  13  ;  Blakeman  v.  Blakeman,  39  Conn., 

N.  J.  Eq.,  72  ;   1  Sto.  Eq.  Jur.,  §  152  ;  320. 

Sutherland  «.  Sutherland,  69  Ills.,  481 ;  A  concealment  or  misstatement  of 

Neff  «.  Rains,  33  Wise,   689;  Lud-  the  law  may  operate  as  a  fraud,  from 

dington  v.  Ford,  33  Mich. ,  123.  which  the  party  should  be  relieved. 

A  reformation  of  a  contract  can  only  That  is  more  than  a  mistake  of  the 

be  had  when  both  parties  have  exe-  law ;  it  is  a  fraud  by  the  other  party 

cnted  an  instrument  under  a  common  to  the  contract :  Cooke  'o.  Natban,  16 

mistake,  and  have  done  wha;t  neither  Barb.,  842;  Ladd  v.  Rice,  57  N.  H., 

of  them  intended.     A  mistake  on  one  374;  Boyd  9.  Dela  Montagnie,  4  Thomp. 

side  only  may  be  ground  for  rescind-  &  Cooke,  148;  Brown  d.  Rice,  26  Gratt., 

ing,  but  not  for  correcting,  an  agree-  (Va.),   467,   470;  1  Story's  Elq.    Jur.^ 

ment:    Sutherland  t.   Sutherland,   69  §§  218,  251  ;  Blakeman  v.  Blakeman, 

His.,  481;  Wilson  u.  Byers,  77  Ills.,  3d  Conn.,  320. 

76;  Ford   %>.  Loomis,  33  Mich.,  121;  Thougli  such  an  instrument  maybe 

Luddington  i?.   Ford,  33  Mich.,   123;  reformed  for  a  mutual  mistake  of /ac* ; 

Ogilvie  c.   Squair,  10  Grant's  (U.  C.)  Neff  t?.  Rains,  33  Wise,  689 ;  Boyd  tj. 

Chv.,  444 ;  Cottingham  v,  Boulton,  6  Dela  Montagnie,  4  Thomp.  &  Cooke, 

Grant's  (U.  C.)  Chy.,  186.  152;  Brown  v.  Rice,  26  Gratt.  (Va.), 

And  there  must  have  been  a  clear  467.       , 
definite  agreement,  not  a  vague  or  in-  Where  the  boundaries  of  lands  are 
definite  one  :  Wright  «.    Wright,  31  pointed  out  by  the  vendor  to  the  pur- 
Michigan,  380 ;  Arran  «.   Amabel,  17  chaser,  but  in  the  written  contract  of 
Grant's  (IJ.  C.)  Chy.,  163.  sale,  and  in  the  deed  executed  in  pur- 

On  the  separation  of  three  townships  suance  of  it,  the  description  is  made, 

into  two  municipalities,  the  two  corpo-  by  mistake,  to  include  land  not  within 

rations  executed  an  instrument  where-  such  boundaries,  the  deed  will  be  cor- 

by  the  one  agreed  to  pay  to  the  other  a  rected,  on  the  application  of  the  ven- 

certain  sum  as  soon  as  certain  non-resi-  dor,   so    as    to    correspond    with    the 

ident  rates  theretofore  imposed  should  'boundaries  thus  pointed  out :  Johnson 

become  available.    It  was  subsequently  «.  Taber,  ION.  Y.,  319  ;  Clark  u.  Baird, 

discovered  that  these  rates   had  been  9  N.  Y.,  183  ;  Bush  t?.  Hicks,  60  N.  Y., 

illegally  imposed,  and   that  the  sup-  298;   Bartlett  p.  Judd,  21  N.  Y.,  200, 

posed  fund  would  never  be  available  ;  23  Barb.,  262  ;   Hoppough  t).  Struble, 

its  supposed  existence  had  been  an  ele-  60  N.  Y.,  430,  modifying  2  Thompson 

ment  in  determining  the  amount  to  be  &  Cooke,  664  ;   Kostenbader  t?.  Peters, 

paid:    Held,   that  the  corporation   to  80  Penn.  St.   Rep.,  438;  see  Id.,  430; 

which  the  money  was  to  be  paid,  was  White  v.  Haight,  11  Grant's  (U.  C.) 

not  entitled  to  have  the  agreement  al-  Chy.,  420;   Lundy  tJ.    McKamis,   Id., 

tered  so  as  to  make  the  money  payable  578  ;  Grace  v.  McDermott,  13  id.,  247  ; 
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Oillespie  «.  Gf rover,  3  id.,  558 ;  Rassell  of  the  lot  thus  omitted,  or  a  propor- 

fj.  Davy,  6  id.,  165  ;  Forrester  u.  Camp-  tional  part  of  the  consideration  paid  : 

bell,  17  id.,  379;  McDonald  «.  Fergu-  Held,  that  the  action  would  not  lie. 

BOB,  17  id. ,  652 ;  Merchants'  Bank  v.  The  plaintiff  had  her  election  to  have 

Morrison,  18  id.,  382,  19  id.,  1 ;  Blake-  the  deed  reformed  in  equitv,  if  the 

man  «.  Blakeman,  39  Conn.,  320.  omission  was  by  mutual  mistake  ;  or 

See  also  Crawford  «.  Edwards,  83  to -bring  an  action  for  deceit  for  dam- 
Mich.,  854;  Offilvie  «.  Squair,  10  ages,  if  the  lot  was  fraudulently  omit- 
Grant's  (U.  C.)  Chy.,  444  ;  Hubbeli  v.  ted  ;  or  seasonably  to  rescind  the  whole 
McCalloch,  47  Barb.,  302  ;  Cottingham  contract,  and  recover  the  entire  con- 
V,  Boulton,  6  Grant's  (U.  C.)  Chy.,  186.  sideration  if  fully  paid  ;  or  could  de- 

Though,   in    such    case,   the    party  fend  against  the  notes  given  for  the 

seeking  relief   must  not  insist  upon  purchase  (if  any  werb  outstanding)  by 

strict  technical  rules.     He  is  not  enti-  way  of  recoupment,  to  the  extent  of 

tied  to  the  benefit  of  the  correction  of  the  injury  sustained ;  but  could  not 

a  mistake,  without   allowing  to   the  retain  that  portion  of  the  land  covered 

other  party  a  similar  benefit  if  there  bythedeed,  and  sue  for  the  value  of  the 

be  also  a  mistake  to  his  disadvantage :  portion  omitted.     The  rescission  must 

Hoppough  9.  Struble,  60  N.  Y.,  So,  be  total  to  maintain  assumpsit,  in  which 

modifying  2  Thompson  ~&  Cooke,  664  the  whole  consideration  (if  anything) 

It  is  no  answer  to  such  application  would  be  recoverable:  Rand«.  Webber, 

that  the  description  in  the  contract  and  64  Maine,  191. 

deed  was  made  In  accordance  with  the  See  Johnson  v.  Taber,  10  N.  Y. ,  319 ; 

instructions  of  the  vendor,  where  it  Clark  t>.  Baird,  9  N.  Y.,  183  ;  White  «. 

appears  that  both  he  and  fhe  vendee  Seaver,  25  Barb.,  235 ;  Hubbeli  v.  Mo- 

believed  the  description  to  correspond  Culloch,  47  Barb.,  802. 

with  such  boundaries  :  Johnson  «.  Ta-  -When  money  is  recived  in  good  faith, 

ber,  10  N.  Y.,  319.  by  mistake,  it  must  be  demanded  be- 

Nor  that  it  was  read  to  the  party :  fore  suit :    Mayor  v.  Erben,  3  Abb.  Ct. 

Eostenbader  v.  Peters,  80  Penn.  St.  R.,  App.  Dec.,  255  ;  Moak's  Van  Sant.  PL, 

438 ;  see  Id.,  430.  879,  citing  1  Austin's  Jur.  (3d  ed.),  488. 

The  rule  applies  to  a  deed  by  a  pub-  Plaintiit  was  teller  of  a  bank,  at 

lie  officer:   Houz  «.  County  of  Bates,  which  a  note  of  defendant's  became 

61  Mo.,  391 ;   Snyder  v.  Ives,  42  Iowa,  due.      Defendant  paid  to  plaintiff   a 

157;  Bartlett«.  Judd,  21  N.  Y.,  200.  sum  of  money  which  was  afterwards 

But  see  Laub  v.  BuckmUler,  17  N.  Y.,  discovered  to  be  £25  short,  and  plaintiff 

620.  was  compelled  to  make  good  tbe  defi- 

Though  such  a  mistake  cannot  be  ciency  to  the  bank  :  Held,  that  plain- 
corrected  as  against  a  bona  iide  pur-  tiff  could  recover  of  defendant  the 
chaser :  Dart  «.  Barbour.  32  Mich.  267 ;  amount  paid  by  him,  in  an  action  for 
Casler  v.  Sitts,  6  Hun,  659.  money  paid  for  defendant's  use  :  Riv- 

But  the  vendor  may  be  compelled  to  ers  v.  Koe,  4  Upper  Can.  Com.  PI.,  21. 

account  for  the  proceeds  of  the  sale  :  Plaintiffs  having  delivered  a  declara- 

Lundy  v.  McKamis,  11  Grant's  (U.  C.)  tion  against  A.  and  B.,  and  another 

Chy.,  578.  against  A.  and  C,  with  particulars  of 

And  a  grantee  without  value  may  be  demand  in  each,  A.  afid  B.  suffered  judg- 

compelled  to  convey :  Grace  v.  Mac-  ment  by  default  on  the  16th  of  Janu- 

Dermott,  18  Grant's  (U.  C.)  Chy.,  247.  ary,  and  paid  the  amount  claimed  in  the 

So  a  mistake  may  be  corrected  as  particulars  in  that  action.     Afterwards 

against  lien  creditors  of  the  purchaser  :  A.  and  C.  pleaded  to  the  action.    Plain- 

Mauzy  v.  Sellars,  26  Gratt.,  641.  tiffs,  in  the  latter  part  of  April,  discov- 

A  grantor  verbally  bargained  certain  ered  that  by  mistake  they  had  included 

land  for  a  specified  consideration,  and,  in  the  particulars  delivered  to  A.  and 

either  by  mistake  or  fraud,  the  premi-  C.  items  which  ought  to  have  been  in 

ses  conveyed  did  not  include  a  parcel  the  particulars  delivered  to  A.  and  B. 

of  ten   acres  embraced  in  the  verbal  On  affidavit  of  these  facts,  and  that  A. 

agreement ;    whereupon,    without   re-  and  B.  were  aware  of  the  mistake,  and 

scinding    the    contract,    the    plaintiff  allowed  judgment  to  go  by  default  on 

brought  assumpsit  to  recover  the  value  purpose,   the  court  made   absolute  a 
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rale  to  set  aside  the  jadgment  signed  an  award,  it  is  competent  to  show,  in 

against  A.  and  R,  and  amend  the  par-  defense,  that  the  discrepancy  was  due 

ticulars  of  demand,  on  plaintiffs  paying  to  a  clerical  error  in  writing  the  award: 

all  costs  and  refunding  the  moneys  re-  Mayor  v.  Erben,  8  Abb.  Ct.  App.  Dec., 

ceiv<Hl :  Cannan  «.  Reynolds,  5  Wia  ft  255,  affirming  10  Boew.,  189. 

Bl.,  801,  85  Enff.  C.  L.  Rep.  See  Eisenmeyer  v,  Santer,  77  Ills., 

It  has  been  held  that  judgment  by  515. 

mistake  would  not  bar  a  recovenr  for  The  plaintiffs  had  for  several  yean 

the  balance:  Marvin  «.  Marvin,  52  How.  appealed  from  the  assessment  of  their 

Pr.,  97.  property,  to  the  Court  of   Revision. 

See  Snyder  «.  Ives,  42  Iowa,  157 ;  which  had  decided  against  them,  and 

Conklin  «.  Field,  87  How.,  455.  from  thence  to  the  county  judge,  who 

To  the  contrary:  Ewing  «.  McNairy,  had  reduced  it  about  one-third,  on  the 

20  Ohio  St.  R,  815 ;  Mofuk's  Van  Sant.  ground  that  a  large  portion  of  their 

Pi.,  878-9.                                          '  building  was  occupied  by  the  courts. 

Negligence  upon  the  part  of  one  who,  In  1864,  the  same  assessment  being  re- 
by  mistuLe,  pays  to  another  a  sum  of  peated,  they  appealed  to  the  Court  of 
money,  to  wnich  the  latter  is  not  enti-  Kevision,  which  said  they  would  con- 
tied,  does  not  defeat  the  right  of  action  suit  the  city  solicitor,  and  that  the 
of  the  former  to  recover  back  the  plaintiffs  need  not  appear  afain.  The 
money  so  paid :  Lawrence  v.  American,  plaintiffs'  solicitor  was  told  by  the 
etc.,  54  N.  T.,  482  ;  Brown  «.  College,  clerk  of  the  Court  of  Revision  that  no 
etc.,  56  Ind.,  110;  Kingston  Bank  v.  judgment  had  been  given,  and  found 
Eltinge,  40  N.  Y.,  891,  affirmed  on  none  in  the  book  where  their  decisions 
second  appeal,  66  N.  Y.,  625  ;  Union,  were  entered.  The  collector  in  October 
etc.,  V.  Sixth,  etc.,  1  Lans.,ld,  affirmed  called  upon  the  plaintiffs'  secretary, 
43  N.  Y.,  452 ;  Moak's  Van  Sant.  lU.,  who  supposing  all  was  right  paid  the 
878.  sum   assessed.    The    mistake  having 

Defendant's  land  having  been  taken  been  discovered  in  the  following  year, 

for  a  local  improvement,  and  an  award  held  that  plaintiffs  might  recover  back 

in  his  favor  for  compensation  having  the  money  paid,  for  the  Court  of  Revi- 

been  made,  the  municipal  corporation,  sion  not  having  determined  the  appeal, 

with  knowledge  of  the  facts,  paid  him  the  roll,  as  i^sgarded  the  plaintiffs,  was 

a  sum  larger  than  the  award,  and  he  not  ''finally  passed"  within  sec  61  of 

received  it  in  ignorance  of  the  fact,  he  the  assessment  act,  so  as  to  bind  tliem. 

being  informed  by  their  clerk  that  it  A  person  seeking  to  recover  money 

was  the  amount  of  the  award,  and  re-  paid  under  a  mistake  of  fact  is  not  now 

lying  on  this  information.     There  was  bound  to  show  that  he  has  been  guilty 

some  evidence  that  the  amount  actu-  of  no  laches ;  the  only  limitation  is 

ally  paid  was  no  more  than  should  that  he  must  not  waive  all  inquiry : 

have  been  awarded  ;  and  there  was  no  Law  Society  «.  Toronto,  25  Upper  Can. 

finding  by  the  referee  of  mistake  on  Q.  B.,  199. 

the  part  of  the  corporation  in  making  Money  paid  when  the  fact  is  known 

the  payment.     Held,   that  upon  this  that  the  grantor  is  a  married  woman 

state  of  the  case,  the  corporation  could  .and  her  covenants  are  void  cannot  be  re- 

not  recover  back  the  excess.  covered  back,  each  party  having  equal 

It  seems,  that  in  an  action  to  recover  means  of  information  as  to  tue  real 

back  a  sum  overpaid  in  satisfaction  of  fact :  Botsford  v.  Wilson,  75  Ills.,  182. 

18  Eno.  Rep.  71 
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374]  *Wade-Gery  v.  Handley. 

[1870    W.     60.] 
WUl — EiBeeuiory  Limitation — Dentinatian  of  Senta  till  happening  of  EvenL 

A  testator  devised  estates  to  trustees  and  their  heirs  upon  trust  to  accumulate  the 
rents  until  the  expiration  of  the  term  of  twenty-one  years,  and  after  the  expiration 
thereof  to  stand  possessed  of  the  estates  in  trust  for  the  second  and  every  other 
younger  son  successively  of  his  nephew  W.  in  tail  male,  and  failing  such  issue,  in 
trust  for  the  first  and  every  other  son  of  his  nephew  H.  in  tail  male,  with  divers 
limitations  over;  and  he  gave  a  fund  of  personal  estate  to  be  held  on  similar 
trusts.  At  the  expiration  of  the  term  W.  and  H.  were  both  living,  and  each  had  an 
only  son : 

bdd  (affirming  the  decision  of  Bacon,  Y.C),  that  until  it  should  be  ascertained 
whether  there  would  be  a  second  son  of  W.,  the  rents  of  the  real  estates  and  the  in- 
come of  the  personal  estate  were  undisposed  of  and  belonged  respectively  to  the 
heir-at-law  and  next  of  kin. 

Sidney  v.  WUmer  (')  not  followed. 

This  was  an  appeal  by  the  plaintiff  from  a  decision  of 
Vice- Chancellor  Joacon  (*). 

Yale  Lee^  for  the  appellant :  We  rely  on  Sidney  v.  Wil- 
mer^  which  conflicts  with  Hodgson  v.  Earl  cf  Bective  (*). 
The  Vice-Chancellor  approved  of  Sidney  v.  WUmer,  and 
would  have  followed  it  had  he  hot  supposed  that  the  deci- 
sion of  Vice-Chancellor  Wood  had  been  affirmed  by  the 
House  of  Lords. 

It  was  so  on  other  points,  but  on  this  point  there  was  no 
appeal.  The  case,  therefore,  rests  on  the  authority  of  Lord 
Westbury  against  that  of  Lord  Hatherley  when  Vice-Chan- 
cellor, and  the  Vice-Chancellor  in  tlie  present  case  expressed 
his  opinion  tliat  the  former  decision  was  preferable. 

Hemming,  Q.C.,  and  Maidlow,  for  the  representatives  of 
the  heir-at-law  and  next  of  kin :  This  point  was  only  a 
niihor  point  in  Sidney  v.  Wilmer. 

[James,*  L. J.:  I  do  not  setr  how  to.distingnish  this  case 
from  that.] 

375]  *It  is  equally  difficult  to  distinguish  it  from  Hodg- 
son V,  Earl  of  Bective  {'\  and  that  case  must  be  taken  as 
overruling  Sidney  v.  Witmer{').  The  point  was  not  taken 
by  counsel  in  Sidney  v.  WUmer ,  being,  no  doubt,  considered 
by  them  to  be  untenable.  Such  a  thing  was  never  heard  of 
as  that,  where  there  are  executory  limitations  to  one  class 
of  issue,  and  in  default  of  such  issue  executory  limitations 

(>)  4  p.  J.  (t  S.,  84.      O  1  Ch.  D.,  668,  where  the  facU  will  be  found  fuUy  sUted. 

(»)  1  H.  <b  M.,  876. 
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to  another  class  of  issue,  tlie  second  should  be  held  to  take 
a  vested  interest  liable  to  be  divested  on  the  first  class  com- 
ing into  esse.  The  subject  was  considered  in  Holmes  v. 
PrescottO. 

[He  MowlemC)  was  also  referred  to.] 

Mellish,  L.tJ.:  The  alterations  made  by  the  House  of 
Lords  in  the  decree  in  Countess  of  Bective  v.  Hodgson  {*)  are 
an  affirmance  of  the  principle  of  the  Vice- Chancellors  de- 
cision as  to  the  rents. 

Tate  Lee^  in  reply. 

James,  L.  J.:  The  decision  of  Lord  Westbury  is  so  differ- 
ent from  all  the  other  authorities,  that  it  cannot  warrant  us 
in  going  against  the  law  so  clearly  settled  by  Hodgson  v. 
Earl  of  Bective. 

Mkllish,  L.  J.,  and  Baqgallay,  J. A.,  concurred. 

Solicitors :  A.  F.  <fe  R.  W.  Tweedie;  J.  E.  Fox  <fe  Co. 

O  12  W.  E,,  686.  (•)  Law  Rep.,  18  Eq.,  0.         (»)  10  H.  L.  C,  666,  671. 


[3  Chancery  Diyision,  884.] 
C.A.,  July  28,  1876. 

*In  re  European  Assurance  Society.        [384 

DOWSE-S  CASE. 

Intwrtmoe  Ccmpany-^^Dittohttion — Trantfw  of  JAahUiHa — SoUee  of  ConimUi  of 

Ik«d  of  Settlement, 

By  the  deed  of  eettlement  of  the  R.  N.  Society,  it  waa  provided  that  the  funds 
and  property  of  the  societv  shonld  alone  be  answerable  for  claiins  on  the  society,  and 
there  were  provisions  enabling  the  society  to  make  over  its  business  to  another  com- 
pany. The  society  granted  an  annuity  to  D.  by  a  deed  executed  by  three  directors, 
which  declared  that  the  stocks  and  funds  of  the  society  should  during  the  life  of  D.  be 
liable  to  pay  the  annuity.  Some  years  after  this  the  R.  N.  Society  made  over  its 
business  to  the  E.  Society  in  ^manner  authorized  by  the  deed  of  settlement,  [385 
Both  societies  being  under  winding-up,  D.  claimed  against  the  R.  N.  Society ; 

Held;  that  the  omission  in  the  anntiity  deed  of  any  express  reference  to  the  deed 
of  settlement  did  not  distinguish  the  case  from  fforCe  Ca§e(^),  and  that  D.  could  only 
claim  against  the  E.  Society.  ^ 

This  was  an  appeal  from  a  decision  of  the  arbitrator  un- 
der the  European  Assurance  Society  Arbitration  Acts,  that 
Miss  Dowse  was  not  entitled  to  urove  against  the  Royal 
Naval,  Military  and  East  India  Company  Life  Assurance 
Society. 

The  material  clauses  of  the  deed  of  settlement,  dated  the 
Ist  of  January,  1889,  of  the  Royal  Naval  and  Military  So- 
ciety, are  stated  in  the  report  of  HorVs  Case{*). 

On  the  11th  of  April,  1860,  the  society  having  agreed  to 
grant  Miss  Dowse  a  life  annuity  of  £10,  a  policy  signed  and 

Q)  1  Ch.  D.,  807;   15  Eng.  R.,  762. 
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sealed  by  three  of  the  directors  was  issued  to  her,  which 
(omitting  some  clauses  not  material  for  the  present  purpose) 
was  as  follows : 

"To  all  to  whom  these  presents  shall  come,  we  the  under- 
signed, being  three  of  the  directors  of  the  Royal  Naval, 
Military  and  E.  I.  Co.  Life  Assurance  Society,  send  greet- 
ing :  Whereas  we  have,  on  behalf  of  the  society,  contracted 
to  sell  to  Frances  Dowse,  of,  &c.,  one  annuity  or  clear 
yearly  sum  of  £10  during  the  life  of  Frances  Dowse  for  the 
sum  of  £113  17^.:  And  whereas  the  said  F.  Dowse  hath 
paid  at  the  office  of  the  said  society  the  sum  of  £113  17^.,  in 
notes  of  the  Government  and  Company  of  the  Bank  of  Eng- 
land, and  in  cash,  for  the  purchase  of  the  said  annuity : 
Now  these  presents  witness  that,  in  consideration  of  the 
said  sum  of  £113  17^.  so  paid  by  the  said  F.  Dowse  at 
the  ofBce  of  the  said  society,  as  hereinbeforer  mentioned, 
the  stocks  and  funds  of  the  said  society  shall  from  time  to 
time  during  the  life  of  the  said  F.  Dowse  be  subject  and 
liable  to  pay  to  the  said  F.  Dowse,  or  her  assigns,  at  the 
office  of  the  said  society  for  the  time  being,  one  annuity  or 
clear  yearly  sum  of  £10,  by  two  equal  half-yearly  instal- 
ments, on  the,  &c.,  without  any  deduction  or  abatemetit: 
Provided  always  that  the  directors  executing  this  policy 
shall  not  be  responsible  to  any  greater  extent  than  the  funds 
and  property  oi  the  society  in  their  hands  or  power  at  the 
time  of  any  claim  being  made  under  this  policy  shall  be 
386]  competent  to  discharge,  and  that  no  proprietor  *8liall 
in  any  event  be  liable  beyond  the  amount  of  the  unpaid 
proportion  of  his  share  or  shares  in  the  subscribed  capital 
of  the  society.     In  witness,"  &c. 

In  1866  the  business  of  the  Royal  Naval  Society  was  made 
over  to  the  European  Assurance  Society  in  manner  stated 
in  tlie  report  above  referred  to.    . 

Both  associations  being  now  in  course  of  winding  up, 
Miss  Dowse  claimed  to  prove  against  the  Royal  Naval  So- 
ciety, and  her  claim  having  been  dissallowed  by  the  arbi- 
trator, the  present  appeal  was  brought. 

Hemming^  Q.Q.,  Cookson^  Q.C.,  and  Orosvenor  Woads^ 
for  the  appellant :  Our  case  is  distinguished  from  HorVs 
Case  (*)  by  the  material  fact  that  our  contract  contains  no 
reference  to  the  deed  of  settlement.  We,  therefore,  are  not 
subject  to  be  handed  over  to  another  company,  as  we  never 
conti-acted  to  that  effect. 

[Mellish,  L.J.:  Was  not  the  effect  of  our  decision  in 
Jlort^s  Case  this,  that  as  soon  as  the  amalgamation,  has 

(')  1  Ch.  D.,  807 ;  16  Eng.  R.,  762. 
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taken  place  the  capital  of  the  old  company  is  no  longer 
capital  that  can  be  called  up,  so  that  there  cannot  be  any 
fund  applicable  to  the  discharge  of  the  claim  ?] 

That  reasoning  would  apply  if  I  were  now  asking  for  a 
winding-up  order.  But  the  order  exists,  and  must  be  treated 
as  valid  until  it  is  discharged.  That  was  so  held  in  the 
Arthur  Average  Case{'), 

We  have  capital  in  this  case.  There  is  a  liquidator  with 
assets  in  his  hands. 

[James,  L.J.:  How  do  yon  distinguish  this  from  HorV.s 
Case?  The  directors,  by  your  contract,  say  on  behalf  of 
the  society  that  the  funds  of  the  society  shall  be  answerable. 

Does  not  that  refer  you  to  the  deed  of  settlement  as  much 
as  if  it. was  in  terms  referred  to?] 

HorVs  Case  appears  to  turn  on  the  expression  that  the 
funds  of  the  society  should  be  answerable  ''according  and 
subjVct  to  the  provisions  of  the  deed  of  settlement."  ft  was 
expressly  by  force  *of  those  words  that  Hort  was  [387 
held  to  have  given  the  society  by  contract  the  right  to  transfer 
their  assets  and  liabilities.  (treenwootTs  Case(^)\A  against 
incorporating  clauses  that  are  not  referred  to. 

Higgins^  Q.C.,  and  Romer^  for  the  liquidators,  were  not 
called  upon. 

James,  L.J.:  It  is  impossible  to  distinguish  this  case 
from  HorCs  Case{*),  That  case  was  very  fully  considered, 
and  the  legal  position  of  the  parties  was  explained.  It  was 
there  settled  that  there  could  be  no  claim  against  assets 
which  under  the  deed  of  settlement  had  been  transferred  to 
another  company.  The  question  is  whether  the  omission 
from  the  present  policy  of  the  words  "according  and 
subject  to  the  provisions  of  the  deed  of  settlement  of  the 
said  society,"  which  occurred  in  Hort's  policy,  can  make 
any  diCFerence  between  that  case  and  this.  In  each  case  the 
directors,  qnd  directors,  contract  that  the  funds  of  the  so- 
cietv  shall  be  liable,  and  that  must  mean  shall,  according 
to  tne  deed  of  settlement,  be  liable ;  the  omission  of  those 
words  being,  in  my  opinion,  wholly  immaterial. 

Hellish,  L.  J.,  and  B  ago  all  ay,  J.  A.,  concurred. 
Solicitors :  Mercer  &  Mercer;  J.  V.  Musgrate. 

O  Law  Rep.,  10  Oh.,  642 ;  pott,  622.    (>)  8  D.  M.  A  G.,  469.    (*)  1  Ch.  D.,  807. 
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[8  Chancery  Division,  801.] 
C.A.,  July  28,  81,  1876. 

391]       *-?^  ^^  European  Assurance  Society. 

miller's  case. 

Novati<m — PoUcjf — Indortemmi, 

m 

M.  effected  a  policy  upon  his  life  with  the  B.  N.  Association.  The  B.  N.  Associa- 
tiqn  subsequently  was  amalgamated  with  the  E.  Society,  and  ceased  to  carry  on 
business.  Some  time  afterwards  a  memorandum  under  the  seal  of  the  E.  Society, 
and  signed  bv  two  of  its  directors,  was  indorsed  on  the  policy,  declaring  that  the 
funds  of  the  E.  Society  should  be  liable  for  the  payment  of  the  policy  money,  pro- 
vided the  future  premiums  were  paid  to  the  E.  Society.  The  subsequent  premiums 
were  i^ccordingly  paid  to  the  K  Society  : 

Beld,  that  there  was  a  complete  novation,  and  that  on  the  winding-up  of  the  two 
companies,  M.  had  no  right  of  proof  against  the  B.  N.  Association. 

This  was  an  appeal  by  Robert  Miller  from  a  decision  of 
the  arbitiator  under  the  European  Society  Arbitration  Acts, 
that  lie  was  not  entitled  to  prove  as  a  creditor  in  the  liquida- 
tion of  the  British  Nation  Life  Assurance  Association,  here- 
inafter referred  to  as  ''The  British  Nation." 

The  British  Nation  was  constituted  as  a  life  assurance 
company  under  a  deed  of  settlement  dated  the  28th  of  Feb- 
ruary, 1866,  and  was  registered  under  7  &  8  Vict.  c.  110. 

On  the  17th  of  March,  1856,  Miller  effected  a  policy,  No. 
116,  on  his  life,  with  the  British  Nation  for  £200,  without 
participation  in  profits* 

In  1866,  negotiations  took  place  for  the  amalgamation  of 
the  British  Nation  with  the  European  Assurance  Society, 
and  on  the  16th  of  March,  1866,  a  deed  was  executed  by 
which  the  two  companies  agreed — 

*'  That  on,  from,  and  after  the  execution  of  these  presents, 
the  association  and  the  society  ai'e  and  shall  be  and  become 
united,  amalgamated,  and  consolidated  as  one  association, 
society,  or  company,  under  the  name  or  style  of  the  Euro- 
pean Assurance  Society,  until  such  name  or  style  shall  be 
changed  by  the  authority  of  Parliament." 

The  policy  holders  in  the  British  Nation  were  not  in  any 
392]  wa^  *consulted  in  regard  to  the  amalgamation,  nor 
was  any  circular  or  notice  stating  the  fact  of  tlie  amalgama- 
tion, when  effected,  sent  to  them. 

Under  the  terms  of  the  amalgamation,  the  shareholders 
in  the  British  Nation  became  entitled  to  shares  in  the  Euro- 
pean Society,  and  upon  the  amalgamation  being  completed, 
the  British  Nation  ceased  to  carry  on  business. 
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On  or  about  the  7th  of  February,  1867,  the  following  in- 
dorsement was  made  on  Miller's  policy  : 

*'TI)e  European  Assurance  Society. 

''Chief  OflSce,  316  Regent  Street,  London. 

"Memorandum.  ♦ 

''It  is  hereby  declared,  that  subject  to  the  proviso  here- 
under stated,  the  funds  and  property  of  tue  European 
Assurance  Society  of  London,  as  provided  for  in  the  deed 
of  settlement  of  the  said  society,  shall  be  liable  for  the  due 
payment  of  the  sum  of  £200  (without  profits),  assured  by 
the  within  policy  with  the  British  Nation  Life  Assurance 
Association  of  London,  to  the  person  or  persons  legally 
entitled  to  receive  the  same.  Provided  always,  that  the 
future  premiums  payable  in  respect  of  the  said  policy  be 
duly  paid  to  the  said  European  Assurance  Society  at  the 
times  and  in  the  manner  set  forth  in  the  said  policy.  In 
witness,"  &c. 

This  indorsement  was  sealed  with  the  common  seal  of  the 
European  Society,  and  signed  by  two  of  the  directors  of 
that  society.  It  did  not  appear  under  what  circumstances 
it  was  indorsed  ;  but  as  the  policy  was  now  in  Miller's  pos- 
session, the  court  considered  that  it  was  to  be  inferred  that 
he  had  assented  to  the  indorsement  being  made. 

The  receipts  afterwards  given  for  premiums  were  headed 
*'  European  Assurance  Society,"  and  contained  no  reference 
whatever  to  the  British  Nation. 

On  the  12th  of  January,  1872,  an  order  was  made  for 
winding  up  the  European  Society.  The  British  Nation 
went  into  voluntary  liquidation  by  an  extraordinary  resolu- 
tion passed  on  the  18th  of  January,  1872,  and  the  liquida- 
tion was,  by  order  dated  the  20th  of  January,  1872,  con- 
tinued under  the  supervision  of  the  court. 

The  arbitrator  having  decided  that  Miller  had  only  a  right 
of  *proof  against  the  European  Society,  and  not  [393 
against  the  British  Nation,  Miller  appealed. 

Cookson^  Q.C.,  and  Millar^  lot  the  appellant. 

Higgins^  Q.C.,  and  Homer ^  for  the  liquidators,  were  not 
called  upon. 

James,  L.J.:  This  indorsement,  in  my  opinion,  consti- 
tutes a  complete  novation.  The  European  Society  say  to 
the  policy  holder,  "  We  will  be  liable  on  your  policy  if  you 
will  pay  the  premiums  to  us,"  and  the  policy  holder  agrees 
to  this. 

Mellish,  L.J.:  The  contract  is,  that  in  consideration  of 
Miller's  paying  his  premiums  to  the  European  Society  in- 
stead of  to  the  British  Nation,  the  European  Society  will 
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pay  the  policy  raoney.     Then  the  non-payment  of  the  pre- 
miums to  the  British  Nation  discharges  the  British  Nation. 
BAGGALiiAT,  J. A.,  concurrcd. 

Solicitors :  Miller  <fe  Wiggins;  Mercer  <fe  Mercer. 


[8  Chancery  Division,  898.] 
M.R.I  March  28  :  C.A.,  Aug.  4,  1876. 

Cunliffe  v.  Branckeb. 

[187e    C.    87.] 
WiU — Coniingeni  Jtemainder — EUaie  of  TrutUn. 

A  testator  derised  a  moiety  of  his  real  estate  to  A.  and  B.  and  their  heirs,  to  the 
nses  and  upon  and  for  the  trusts  and  purposes  theruinafter  roentloned,  namely,  to 
the  use  of  A.  and  B.,. their  executors,  administrators,  and  assigns,  for  120  years,  if 
8.  C,  the  wife  of  J.  C,  should  so  long  live,  and  subject  thereto,  to  the  use  of  J.  C. 
for  life,  with  remainder  to  A.  and  B.  and  their  heirs  dnrinf  his  life,  upon  trust  to 
preserve  contingent  remainders,  with  remainder  to  the  use  of  all  the  children  of  J.  C. 
and  S.  C.  who  should  be  living  at  the  decease  of  the  survivor  of  them,  and  the  issue 
then  living  of  such  of  the  children  as  should  be  then  dead,  and  the  respective  heirs 
894]  ^^^  assigos  of  such  children  *and  issue  as  tenants  in  common  (the  issue 
taking  only  their  parent's  share),  with  divers  remainders  over.  The  will  contained 
a  power  authorizing  A.  and  B.  and  the  survivor  of  them,  and  the  heirs  and  assigns 
of  such  survivor,  to  "  convey  in  exchange  "  any  parts  of  the  property,  and  to  *'  con- 
vey upon  partition"  any  of  t(*stator's  undivided  shares,  with,  a  direction  that  for 
those  purposes  it  should  be  lawful  for  them  by  deed  to  revoke  the  uses,  estates, 
trusts,  and  limitations  of  the  property  in  shares  so  exchanged  or  conveyed  in  parti- 
tion, and  bv  the  same  or  any  other  deed  to  **  grant  and  convey  "  them  to  the  requisite 
uses,  "  or  for  the  purposes  aforesaid  to  limit,  appoint,  or  declare  such  use  or.  uses/' 
d^c,  as  should  be  necessary.    J.  C.  died  in  the  lifetime  of  S.  C. : 

Held  (affirming  the  decision  of  the  Master  of  the  Rolls),  that  the  Intention  of  the 
testator  clearly  was  to  create  a  succession  of  legal  limitations  in  settlement,  and 
that  the  oourt  could  not  hold  the  legal  fee  to  be  in  A.  and  B.  merely  becauae  if  it 
was  not  in  them  the  cSontingent  remainder  to  the  children  had  in  the  events  which 
had  happened  failed  for  want  of  an  estate  of  freehold  to  support  it 

Edmtjkd  Leigh,  by  will,  dated  the  6th  day  of  December, 
1814,  directed  all  his  just  debts,  funeral  expenses,  and  the 
charges  of  the  probate  of  his  will,  and  the  legacy  therein- 
after beqneathed,  to  be  paid  oat  of  his  personal  estate  if  the 
same  should  be  sufficient  for  that  purpose,  but  if  not,  then 
he  charged  his  real  estate  with  the  payment  of  the  de- 
ficiency; and  the  testator  bequeathed  to  his  servant  Jane 
Heaton  a  legacy  of  £300,  which,  however,  he  revoked  by  a 
codicil.  The  testator  then  devised  one  undivided  moiety  of 
all  and  every  his  messuages,  lands,  tenements,  rents,  here- 
ditaments, and  real  estate  whatsoever  and  wheresoever,  in 
precisely  the  same  terms  in  which  he  afterwards  disposed  of 
the  second  moiety,  except  that  the  names  of  Marjr  Ann 
Grundy  and  her  husband  JEdmund  Grundy  were  substituted 
lor  those  of  Sarah  CunliSe  and  her  husband  John  Cunliffe, 
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\  and  vice  versa.     The  testator  then  devised  the  other  undi- 

vided moiety  of  and  in  all  and  every  his  said  messuages, 
lands,  tenements,  rents,  hereditaments,  and  i*eal  estate  unto 
the  said  Richard  Prescott  and  Thomas  Addison,  their  heirs 
and  assigns,  to  the  several  uses  and  upon  the  several  trusts 
and  to  and' for  the  several  ends,  intents,  and  purposes,  and 
subject  to  the  several  provisos  thereinafter  declared  and 
contained  of  and  concerningthe  same  (that  was  to  sav),  to 
tlie  use  of  the  said  Richard  Fresco tt  and  Thomas  Addison, 
their  executors,  administrators,  and  assigns,  for  the  term  of 
120  years  next  after  his  decease,  if  the  testator's  niece,  Sarah 
Cunliflfe,  should  so  lonjj  *live,  but,  nevertheless,  upon  [395 
the  several  trusts  thereinafter  mentioned  of  and  concerning 
the  same ;  and  from  and  after  the  expiration  or  other  sooner 
determination  of  the  said  term,  and  in  the  meantime  subject 
thereto  and  to  the  trusts  thereof,  to  the  use  of  the  said  John 
Cunliffe  during  his  life  without  impeachment  of  waste,  with 
remainder  to  the  use  of  the  said  Richard  Prescott  and 
Thomas  Addison  and  their  heirs  during  the  life  of  the  said 
John  Cunliflfe,  upon  trust  to  preserve  the  contingent  uses 
and  estates  thereinafter  limitea  from  being  defeated  or  de- 
stroyed, and  from  and  immediately  after  the  decease  of  the 
said  John  Cunliffe  to  the  use  of  all  and  every  or  such  one 
or  more  of  the  child  or  children  of  the  said  Sarah  Cunliffe 
lawfully  to  be  begotten  who  should  be  living  at  her  decease, 
as  tliey  the  said  John  Cunliffe  and  Sarah  his  wife  during 
their  joint  lives  by  any  deed  or  instrument  in  writing  with 
or  without  power  of  revocation  to  be  by  them  executed  in 
manner  therein  mentioned,  sliould  from  time  to  time  ap- 
point, and  in  default  of  such  joint  appointment,  then  as  the 
survivor  of  them  the  said  John  Cunliffe  and  Sarah  his  wife 
should  by  any  deed  or  instrument  in  writing  with  or  with- 
out power  of  revocation  to  be  executed  in  manner  therein 
mentioned,  or  bv  his  or  her  last  will  or  codicil,  appoint, 
give,  or  devise  the  same,  and  in  default  of  such  appoint- 
ment, gift,  or  devise  by  the  said  John  Cunliffe  and  Sarah 
his  wife,  or  the  survivor  of  them,  to  the  use  of  all  and  every 
the  child  and  children  of  the  said  Sarah  Cunliffe  lawfully  to 
be  begotten  who  should  be  living  at  the  decease  of  the  sur- 
vivor of  them  the  said  John  Cunliffe  and  Sarah  his  wife,  and 
the  issue  of  such  of  them  as  should  be  then  dead  leaving 
lawful  issue  then  living,  such  issue  respectivelv  to  have  and 
take,  and  if  more  than  one,  equally  amongst  them,  the  part 
or  share  only  which  his,  her,  or  their  parent  or  parents  re- 
spectively would  have  taken  and  been  entitled  to  if  living 
at  the  decease  of  the  survivor  of  them  the  said  John  Cunliffe 
18  Eng.  Rep.  72 
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and  Sarah  his  wife,  aad  the  several  and  respective  heirs  and 
assigns  of  such  child,  children,  and  issae  forever  as  tenants 
in  common,  and  in  case  there  should  not  be  any  child,  or 
the  issue  of  any  child  of  the  testator's  said  niece  Sarah  Cun- 
liffe living  at  the  decease  of  the  survivor  of  them  the  said 
John  Cunliffe  and  Sarah  his  wife,  then  to  the  use  of  the 
said  Richard  Prescott  and  Thomas  Addison,  their  executors, 
396]  administrators,  *and  assigns,  for  the  term  of  130  years, 
to  commence  from  the  day  of  the  decease  of  the  survivor 
of  them  the  said  John  Cunliffe  and  Sarah  his  wife,  if  the 
said  Mary  Ann  Grundy  should  so  long  live,  upon  the  trusts 
thereinafter  mentioned  concerning  the  same  ;  and  from  and 
after  the  expiration  or  other  sooner  determination  of  the 
said  term  of  120  years,  and  in  the  meantime  subject  thereto 
end  to  the  trusts  thereof  to  the  use  of  the  said  Edmund 
Grundy  and  his  assigns  during  his  life  without  impeachment 
of  waste,  with  remainder  to  the  use  of  the  said  Richard 
Prescott  and  Thomas  Addison,  and  their  heirs,  during  the 
life  of  the  said  Edmund  Grundy,  upon  trust  to  preserve  the 
contingent  uses  and  estates  thereinafter  limited  from  being 
defeated  or  destroyed ;  and  from  and  after  the  decease  of 
the  said  Edmund  Grundy  to  the  use  of  all  and  every  or  such 
one  or  more  of  the  child  and  children  of  the  said  Mary  Ana 
Grundy,  the  wife  of  the  said  Edmund  Grundy,  who  should 
be  living  at  her  decease,  as  they  the  said  Edmund  Grundy 
and  Mary  Ann  his  wife  during  their  joint  lives,  by  any  deed 
or  instrument  in  writing  with  or  without  power  of  revoca- 
tion to  be  by  them  executed  in  manner  therein  mentioned, 
should  appoint,  and  in  default  of  such  appointment,  as  the 
survivor  of  them  the  said  Edmund  Grundy  and  Mary  Ann 
his  wife  should  by  any  deed  or  instrument  in  writing  with 
or  without  power  of  revocation  to  be  executed  in  manner 
therein  mentioned,  or  by  will  or  codicil  appoint,  give,  or 
devise  the  same  ;  and  in  default  of  any  appointment,  gift, 
or  devise  by  the  said  Edmund  Grundy  and  Mary  Ann  his 
wife,  or  the  survivor  of  them,  to  the  use  of  all  and  every  the 
child  and  children  of  the  testator's  said  niece  Marjr  Ann 
Grundy  as  should  be  living  at  the  decease  of  the  survivor  of 
her  and  the  said  Edmund  Grundy,  and  the*  issue  of  such  of 
them  as  should  be  then  dead  leaving  lawful  issue  then  liv- 
ing, such  issue  respectively  to  have  and  take,  and  if  more 
than  one  equally  amongst  them,  the  part  or  share  only 
which  his,  her,  or  their  parent  or  respective  parents  would 
have  taken  and  been  entitled  to  if  living  at  the  decease  of 
the  survivor  of  them  the  said  Edmund  Grundy  and  Mary 
Ann  his  wife,  and  the  several  and  respective  heirs  and  as- 


Vol  III.]  CHAN(?feRY  DIVISION.  571 

C.A.  Cuoliffe  v.  Branckcr.  1876 

signs  of  such  child,  children,  and  issue  forever  as  tenants 
in  common  ;  and  in  case  there  should  not  be  any  child  or 
children,  or  the  issue  of  any  child  or  children  of"  either  of 
the  testator's  said  nieces  Mary  Ann  Grundy  and  Sarah  Cun- 
liffe  *living  at  the  decease  of  the  survivor  of  them  [397 
the  said  Edmund  Grundy,  Mary  Ann  his  wife,  John  Cun- 
lifle,  and  Samh  his  wife,  then  the  testator  gave  and  devised 
all  and  singular  his  messuages,  lands,  tenements,  rents, 
hereditaments,  and  real  estute,  unto  and  to  the  use  of  his 
kinsman  James  Topping,  his  heirs  and  assigns  forever;  and 
the  testator  declarea  that  the  term  of  120  years  thereinbefore 
limited  to  the  said  Richard  Prescott  and  Thomas  Addison, 
their  executors,  administrators,  and  assigns,  was  so  limited 
to  them  upon  trust  during  the  said  term  to  pay  "the  clear 
yearly  rents  and  profits  of  the  premises  therein  comprised 
unto  the  testator's  niece  Sarah  Cunliffe  and  her  assigns  for 
her  separate  use  ;  and  that  the  term  of  120  years,  if  his  said 
niece  Mary  Ann  Grundy  should  so  long  live,  thjjreinbefore 
limited  to  the  said  Richard  Prescott  and  Thomas  Addison, 
their  executors,  administrators,  and  assigns,  was  so  limited 
to  them  upon  trust  during  the  said  term  to  pay  the  clear 
yearly  rents,  issues,  and  profits  of  the  premises  therein  com- 
prised unto  the  testator's  said  niece  Mary  Ann  Grundy  and 
her  assigns  for  her  separate  use. 

The  will  contained  a  clause  authorizing  the  trustees  and 
the  survivor  of  them,  and  the  heirs  and  assigns  of  such  sur- 
vivor, to  '* convey  in  exchange"  for  other  hereditaments  all 
or  any  parts  of  the  devised  property  ''and  the  inheritance 
thereof  in  fee  simple,  and  also  in  liKe  manner  to  convey  in 
fee  simple  upon  partition"  any  of  his  undivided  shares  in 
property,  and  for  those  purposes  he  declared  that  it  should 
be  lawful  for  his  trustees  and  the  survivor  of  them,  and  the 
heirs  and  assigns  of  such  survivor,  by  deed  "to  revoke,  de- 
termine, and  make  void  all  and  every  the  uses,  estates, 
trusts,  and  limitations  hereinbefore  limited,  created,  ex- 
pressed, ^nd  contained  of  and  concerning  the  hereditaments 
so  to  be  exchanged  or  conveyed  on  partition,"  and  by  the 
same  or  any  other  deed,  **  to  grant  and  convey  the  heredita- 
ments and  premises,  the  uses  whereof^shall  be  so  revoked" 
to  such  person  and  to  such  uses  as  should  be  necessary,  '*  or 
for  the  purposes  aforesaid,  to  limit,  appoint,  or  declare  such 
use  or  uses,  estate  or  estates,  trust  or  trusts,  of  and  concern- 
ing the  same  hereditaments  and  premises  as  shall  be  neces- 
sary or  expedient."  There  was  a  proviso  that  all  such 
exchanges  and  partition  should  be  made  with  the  consent, 
in  writing,  of  the  person  or  persons  for  the  time  being  en- 
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398]  titled  to  the  *ients  and  profits  of  the  hereditaments 
to  be  conveyed  in  exchange  or  on  partition,  notwithstanding 
the  coverture  of  any  of  tbem  ;  and  when  any  should  be  un- 
der the  age  of  twenty-one  years,  then  with  the  like  consent 
of  his,  lier,  or  their  guardian  or  guardians. 

There  followed  a  clause  that  it  should  be  lawful  for  the 
trustees,  or  the  survivor  of  them,  or  the  heirs  or  assigns  of 
such  survivor,  with  such  coi0ent  as  thereinbefore  mentioned, 
*'to  demise  or  lease"  all  or  any  parts  of  the  demised  prop- 
erty for  any  term  not  exceeding  seven  years,  at  such  rent  or 
rents  as  they  or  he  should  think  proper,  without  fine  or 
premium,  **such  rent  or  rents  to  go  along  with  and  be  inci- 
dent to  the  immediate  reversion  of  the  premises  so  to  be  de- 
mised or  leased."  There  were  similar  powers  of  granting 
mining  and  building  leases. 

It  was  further  declared  that  it  should  be  lawful  for  the 
trustees  and  the  survivor  of  them,  and  the  heirs  and  assigns 
of  such  survivor,  when  and  as  they  or  he  should  think  fit, 
with  such*consent  and  approbation  as  thereinbefore  men- 
tioned, to  fell  timber  and  apply  the  proceeds  as  therein 
mentioned. 

The  testator  died  in  June,  1817,  leaving  his  two  nieces  his 
co-heiresses-at-law. 

Mary  Ann  Grundy  died  in  1848,  and  her  husband,  Ed- 
mund Grundy,  in  1865,  and  no  question  arose  as  to  the 
moiety  devised  to  the  Grundy  family. 

John  Cunliflfe  died  in  1871,  leaving  his  wife,  Sarah  Cnn- 
liflfe,  surviving.  She  died  on  the  9tn  of  September,  1873, 
leaving  several  children ;  and  the  question  then  arose 
whether  there  was  not  an  intestacy  as  to  her  moiety  of  the 
estates,  on  the  ground  that  the  limitation  to  her  children 
living  at  her  death  was  a  contingent  remainder,  which,  after 
the  death  of  John  CunliflFe,  had  no  particular  estate  of 
freehold  to  support  it.  This  action  was  brought  by  her 
cliildren  to  have  the  question  decided.  No  arrangement 
between  the  parties  interested  was  possible,  as  the»  interest 
of  Mrs.  Grundy  under  an  intestacy  was  vested  in  trustees 
upon  tmsts  under  which  persons  yet  unborn  might  become 
entitled.  * 

The  case  came  on  for  hearing  before  the  Master  of  the 
Rolls  on  the  23d  of  March,  1876. 

Cotton^  Q.C.,  and  Finchy  for  the  plaintiffs. 
399]    *  Joshua  Williams^  Q.C.,  and  Norths  for  the  defen- 
dants, were  not  called  upon. 

Jessel,  M.K:  Well,  Mr.  Williams,  I  am  sorry  to  say  I 
shall  not  call  upon  you.    I  would  cetainly  if  I  could-    This  • 
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is  a  case  in  which,  according  to  my  view,  the  intention  of 
the  testator  fails  on  account  of  a  feudal  rule  of  law  which, 
in  my  humble  judgment,  ought  to  have  be^n  abolished  long 
ago.     I  mean  the  rule  of  law  requiring  that,  in  order  to  sup- 

I>ort  a  contingent  remainder,  there  must  be  an  estate  of  free- 
lold  in  existence  at  the  time  the  contingent  remainder 
becomes  vested,  so  that  if  until  the  time  of  the  detennina> 
tion  or  cesser  of  the  prior  estates  of  freehold  the  remainder 
has  not  vested,  it  fails  in  spite  of  the  intention  of  the  settlor 
or  testator.  This  has  notliing  to  do  with  the  intention.  It 
always  disappoints  the  intention,  because  every  settlor,  or 
testator,  intends  the  contingent  remainder  to  take  effect. 
This  is  an  arbitrary  feudal  rule,  one  of  the  legacies  of  the 
Middle  Ages  which  has  come  down  to  our  times,  and  which, 
not  having  been  interfered  with  by  the  Legislature,  I' can- 
not interfere  with.  All  I  have  to  do  is  to  construe  the  in- 
strument fairly,  find  out  what  it  means,  and  then  to  apply 
the  established  rules  of  law  to  the  instrument,  and  see  what 
the  effect  will  be.  I  am  sorry  to  say — for  it  disappoints  in 
this  case  the  intention  of  the  testator — that  I  cannot  bring 
myself  to  doubt  wliat  the  meaning  of  this  will  is.  The  only 
point  in  contest  is  whether  the  legal  fee  in  an  nndividea 
moiety  of  freehold  land  is  or  is  not  vested  in  certain  trustees. 
Now,  apart  from  the  rule  of  law  about  the  failure  of  con- 
tingent remainders,  I  think  I  may  venture  to  say  that  no 
human  being  who  understood  anything  about  real  propertv 
law  would  entertain  a  doubt  about  the  meaning  of  this  will. 
How  far  judges  may  be,  or  ought  to  be,  able  to  defeat  a  rule 
of  law  of  which  they  disapprove,  I  cannot  say.  I  tliink  it 
is  the  duty  of  a  judge  not  to  allow  himself  to  be  so  influ- 
enced, but  to  construe  the  instrument  in  a  proper  way,  to 
arrive  at  its  meaning  independently  of  the  results,  and  then 
apply  the  law.  This  has  been  laid  down  over  and  over 
again  with  regard  to  another  rule  of  law — the  rule  against 
remoteness  or  perpetuity — but  I  do  not  see  that,  because 
*in  the  opinion  of  the  judge  the  one  rule  of  law  is  [400 
reasonable  and  the  other  unreasonable,  the  rules  of  construc- 
tion are  to  be  altered.  Here  is  a  gift  of  an  undivided  moiety 
of  freehold  land  to  Prescott  and  Addison,  their  heirs  and 
assigns,  to  the  several  uses  and  upon  the  several  trusts,  &c., 
thereinafter  declared,  that  is  to  say,  &c.  That  form  of  gift 
shows  that  the  testator  intended  bona  fide  a  gift  to  uses,  not 
that  the  Statute  of  Uses  applies  to  wills,  as  we  know  ;  but  it 
is  an  indication  of  intention  that  the  legal  estate  is  not  to 
pass  under  the  first  gift,  but  to  pass  under  the  uses,  other- 
wise all  these  uses  will  come  to  nothing — ^Ho  the  use  of  the 


574  CHANCERY  DIVISION.  [VoL  IH. 

1876  Cunliffe  v.  BraDcker.  C.A. 

same  trustees,  Prescotfc  and  Addison,  their  executors,  ad- 
ministrators, and  assigns,  for  the  terra  of  120  years  after  ray 
decease,  if  ray  niece  Sarah  Cunliffe  shall  so  long  live."  Can 
there  be  a  doubt,  if  it  stood  alone,  tliat  the  legal  estate  of  120 
years  is  vested  in  the  trustees.  The  contrary  construction 
would  lead  to  this — that  the  terra  is  of  no  use — the  trustees 
,would  take  nothing  under  the  limitation  of  the  terra,  as  they 
had  the  fee  already.  This  limitation  would  be  simply  absurd. 
Then  it  goes  on,  "But  nevertheless  upon  the  several  trusts 
herein  mentioned"— the  trusts  for  the  separate  use  of  the 
lady — "and  from  and  after  the  end,  expiration,  or  other 
sooner  determination  of  the  said  term  of  120  years,  and  in 
the  meantime  subject  thereto  and  to  the  trusts  thereof,  to 
the  use  of  John  Cunliffe  and  his  assigns  for  and  during  the 
term  of  his  natural  life."  Here,  again,  the  word  is  "use," 
following  the  devise  to  them  and  their  heirs,  and  of  course 
it  would  give  him  the  legal  estate.  It  must  be  intended  to 
do  so.  But  it  does  not  stop  there,  because  the  testator  goes 
on,  "and  from  and  aft^r  the  determination  of  that  estate  b^ 
any  means  in  his  lifetime  to  the  use  of  the  trustees  and  their 
heirs,  for  and  during  the  natural  life  of  John  Cunliffe,  upon 
trust  to  preserve  contingent  uses  and  estates  hereinbeiore 
limited  from  being  defeated  or  destroyed."  That  is  the 
comnion'form,  and  shows  clearly  that  John  Cunliffe  takes 
the  legal  estate  ;  for  you  do  not  want  a  trust  during  his  life 
to  preserve  contingent  remainders,  except  to  prevent  the 
consequence  of  his  forfeiture.  That  is  plain,  and  though  it 
is  possible  you  may  find  a  context  so  clear  as  to  cut  down 
even  these  words — for  it  is  difficult  to  say  what  plain  words 
may  not  be  controlled — you  certainly  must  find  a  context 
very  plain  indeed,  and  altogether  inconsistent,  to  «ut  down 
401]  *such  a  plain  limitation.  To  my  mind,  having  some 
knowledge  of  the  law  of  real  property,  the  form  of  liraita- 
tipn  to  John  Cunliffe,  followed  by  the  form  of  limitation  to 
trustees  to  preserve  contingent  remainders  during  his  life, 
shows  clearly  that  John  Cunliffe  takes  a  legal  estate  for  life. 
Then  it  goes  on.  "And  from  and  immediately  after  the 
decease  of  the  said  John  Cunliffe,  to  the  use  and  behoof  of 
all  and  every  or  such  one  or  more  of  the  child  or  children  of 
Sarah  Cunliffe  lawfully  to  be  begotten  who  shall  be  living 
at  her  decease."  Now  as  to  that,  it  is  in  such  proportions, 
manner,  and  form,  &c.,  as  the  survivors  or  the  survivor  shall 
appoint.  What  does  that  meani  No  children  are  to  take 
except  children  of  Sarah  who  should  be  living  at  her  de- 
cease, and  the  power  only  enables  the  donees  to  say  which 
of  the  children  then  living  shall  take  and  in  what  shares. 
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If  it  Stood  there,  would  there  be  any  doubt  in  the  world  that 
the  children  who  survived  Sarah  Cunliffe,  not  being  ascer- 
tainable till  her  death,  take  a  contingent  remainder?  You 
cannot  tell  till  her  death  what  children  will  survive.  It  is 
quite  true  that  the  testator  probably  never  heard  of  this  rule 
of  law,  but  I  think  his  coveyancer  did  who  drew  the  will, 
for  it  is  a  will  drawn  by  a  lawyer,  and  the  conveyancer  made 
a  mistake,  he  overlooked  the  fact  that  if  John  Cunliffe  died 
before  his  wife  there  would  be  no  freehold  to  support  the 
contingent  remainders.  The  testator  himself  may  never 
have  heard  of  the  law,  and  it  is  quite  true  he  intended  the 
children  of  Sarah  Cunliffe  who  survived  her  to  take.  You  do 
not  want  to  take  into  consideration  the  effect  of  the  power 
of  appointment  being  given  to  the  survivor,  who  may  be 
Sarah  Cunliffe,  in  order  to  make  that  intention  plain.  It 
was  plain  enough  before.  But  it  is  said,  inasmuch  as  Sarah 
may  survive,  and  may  make  a  will  and  appoint,  it  is  impos- 
sible the  will  can  take  effect  if  I  read  it  so.  It  is  not  im- 
possible through  anv  default  or  defect  of  expression  of 
intention,  but  tnrough  the  fault  of  the  rule  of  law,  and  the 
argument  is  really  used  in  this  way :  Inasmuch  as  the  limi- 
tations the  testator  intended  to  take  effect  cannot  take  effect 
unless  you  give  an  estate  in  fee  to  the  trustees  so  as  to  get 
rid  of  the  rule  of  law,  therefore  you  must  infer  an  estate  in 
fee  to  the  trustees.  How  far  is  this  to  go  ?  Are  we  to  say 
that  in  every  case  where  trustees  are  named  for  a  different 
purpose,  or  *without  any  purpose  at  all,  they  are  to  [402 
take  the  fee,  if  such  a  construction  will  preserve  contingent 
remainders?  Then,  unluckily,  in  default  of  appointment 
the  estate  is  given  substantially  in  the  same  way  to-  the  use 
of  all  the  children  of  Sarah  Cunliffe  who  should  be  living  at 
the  decease  of  the  survivor  of  the  husband  and  wife  and  the 
children  of  such  of  them  as  should  be  then  dead,  which,  of 
course,  is  also  contingent  till  the  death  of  the  wife. 

Then  it  was  said  there  were  some  other  portions  of  the 
will  which  would  enable  me  to  say  that  the  trustees  were 
intended  to  take  the  legal  fee  in  spite  of  the  words  limitirfg 
their  estate  in  the  clear  way  I  have  referred  to.  I  confess  I 
should  have  been  very  glad  if  I  could  have  brought  my 
mind  to  that  conclusion,  because,  construing  the  will  as  I 
feel  bound  to  do,  I  certainly  disappoint  the  intention.  The 
first  was  a  power  to  convey.  '*And  I  do  hereby  fully 
authorize  and  empower  them  or  him  at  any  tinae  or  times 
hereafter  to  convey  in  exchange."  The  word  "convey"  by 
itself  does  not  show  much  ;  it  is  a  word  of  general  meaning, 
denoting  any  act  by  which  real  property  is  passed  from  one 
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person  to  another — a  rather  more  modern  term,  I  believe, 
than  "assure,"  but  having  the  same  meaning.  Then  it 
goes  on  afterwards:  '*And  for  the  intents  and  purposes 
aforesaid  it  shall  and  may  be  lawful  for  the  trustees  or  trus- 
tee, by  any  deed  or  deeds,  &c.,  to  revoke,  determine,  and 
make  void  all  and  every  the  uses,  &c.,  hereinbefore  limited 
of  the  hereditaments  so  to  be  exchanged  or  conveyed  in  par- 
tition, or  any  part  thereof."  Nothing  can  be  clearer.  That 
is  a  power,  and  a  poVer  to  exchange  or  partition  under  the 
Statute  of  Uses.  It  is  to  convey  by  way  of  revocation  and 
appointment.  On  that,  therefore,  I  think  nothing  available 
for  the  plaintiffs  can  fairly  be  argued.  Then  there  is  a  pro- 
viso that  all  the  exchanges  and  partitions  under  this  power  of 
exchange  or  partition  *'  be  made  with  the  consent  in  writing 
of  the  person  or  persons  for  the  time  being  entitled  to  the 
i'ents  and  profits  of  the  hereditaments  to  be  conveyed  in  ex- 
change or  on  partition,  notwithstanding  the  coverture  of 
any  of  them.  And  when  any  shall  be  under  the  age  of 
twenty-one  years,  then  with  the  like  consent  of  his,  her,  or 
their  guardian  or  guardians."  Then  the  next  power  is, 
*' Provided  always,  and  I  declare  my.  will  and  mind  to  be, 
that  it  shall  and  may  be  lawful  for  the  trustees,  &c.,  with 
403]  such,  consent  as  aforesaid,  to  demise  or  *lease  all  or 
any  of  my  messuages,  lands,  tenements,  &c.,  for  any  term 
of  years  not  exceeding  seven,  to  commence  in  possession,  or 
at  such  other  times  as  they  shall  think  proper,  so  that  there 
be  reserved  and  made  payable  upon  every  such  lease  during 
the  continuance  thereof  such  yearly  rent  as  they  shall  think 
reasonable,  such  rent  .and  rents  to  go  along  with  and  inci- 
dent to  the  immediate  reversion  of  the  premises  so  to  be  de- 
mised or  leased."  It  is  (]^uite  plain  that  it  is  a  common 
power  of  leasing.  There  is  no  necessity  in  the  world  to 
give  them  anything  else  but  a  power.  The  next  power  is 
that  it  shall  be  lawful  for  the  trustees  with  such  consent 
and  approbation  as  aforesaid  to  demise  or  lease  all  or  any 
of  the  mines,  quarries,  and  drifts  of  coal — ^a  very  large 
ntining  power;  and  there  is  afterwards  a  power  of  building. 
Again,  the  rents  are  to  be  incident  to  and  go  along  with  the 
reversion,  and  there  are  provisions  for  what  should  be  con- 
tained in  the  leases.  It  appears  to  me  it  is  a  power,  and 
nothing  but  a  power.  It  is  a  power  in  words,  it  is  a  power 
in  substance,  and  it  is  a  power  in  intention.  Then  the  next 
power  is:  "And  I  do  hereby  declare  my  vrfU  and  mind  to 
r>e  that  it  shall  be  lawful  for  the  trustees,  &c.,  as  they  shall 
think  fit,  with  such  consent  and  approbation  as  aforesaid, 
to  fell,  cut  down,  sell,  cart,  and  carry  away  such  timber 
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and  trees  growing  and  to  grow  upon  my  said  lands,  &c. ,  as 
they  or  he  shall  think  fit,  and  to  pay,  apply,  and  dispose  of 
the  moneys  to  arise  from  the  sale  or  sales  of  sach  timber 
and  trees  to  such  person  or  persons  as  shall  then  be  entitled 
to  the  rents,  issues,  and  profits  of  the  land  whereon  the  tim- 
ber and  trees  so  from  time  to  time  to  be  felled  shall  respect- 
ively be  standing  or  growing,  and  in  such  parts,  shares,  and 
proportions  as  such  person  or  persons  shall  be  respectively 
entitled  to  such  rents,  issues,  and  profits."  It  is  clear  thej* 
do  not  want  any  estate  for  this.  Then  the  last  power  is 
this :  '^  And  that  each  of  them  shall,  by  and  out  of  the  trust 
moneys  or  rents  which  shall  come  to  his  and  their  hands, 
rtjtain  to  and  reimburse  himself  and  themselves,  and  pay 
and  allow  to  his  co- trustees  all  such  costs,  charges,  and  ex- 
penses as  he  or  they  shall  or  may  pay,  bear,  sustain,  or  be 
put  to  about  the  execution  of  the  trusts  in  this  my  will  con- 
tained." That  was  said  to  show  they  had  a  fee,  but  I  see 
no  reason  for  it.  It  is  a  power  to  reimburse  themselves  out 
of  trust-moneys  that  come  to  their  hands.  They  get  trust- 
moneys  if  thev  cut  *timber  or  if  they  received  the  [404 
rents  under  tne  term  of  120  years  during  the  life  of  the 
niece.  They  had,  therefore,  plenty  of  ways  of  getting  trust- 
moneys  without  imputing  an  intention  to  the  testator  to 
give  them  a  fee. 

Under  these  circumstances,  though  I  regret  it,  the  testa- 
tor's intention  appears  to  be  plainly  to  have  been,  not  to 
vest  in  fee  in  the  trustees,  but  to  limit  legal  estates  in  settle- 
ment, and  I  am  compelled  by  the  artificial  rule  of  law  to 
say  that  I  must  disappoint  his  intention  by  stating  that  the 
contingent  remainders  fail  for  want  of  a  sufficient  estate  to 
support  them. 

The  plaintiffs  appealed  from  this  decision,  and  the  appeal 
came  on  for  hearing  on  the  14th  of  July,  1876. 

Cotton^  Q.C.,  and  FiTichy  for  the  appellants:  The  ques- 
tion is,  whether  the  trustees  took  the  fee  so  as  to  preserve 
the  contingent  remainders.  It  has  been  laid  down  that  the 
existence  of  contingent  remainders,  which,  if  the  limitations 
are  legal,  are  left  unsupported,  is  a  reason  for  holding 
trustees  to  take  the  fee :  Doe  v.  Willan  (') ;  Houston  v. 
Hughes  (*).  The  creation  of  the  power  here  shows  that  the 
existence  of  contingent  limitations  expectant  on  the  death 
of  Sarah,  if  she  survived  her  husband,  was  in  the  contem- 
plation of  the  testator,  but  they  could  not  take  effect  with- 
out an  estate  to  preserve  them.     The  cases  of  Rackham  v. 

(»)  2  B.  A  A.,  84.  (•)  6  B.  ik  C,  408,  419. 

18  Eng.  Kep.  73 
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SiddaU  ('),  Blagrave  v.  Bldgrave  (*),  and-Do^  v.  Hicks  (*), 
sapport  the  contention  that  the  fee  is  in  the  trustees.  Ac- 
cording to  the  view  of  the  respondents,  there  was  an  intes- 
tacy in  the  event  of  the  wife  surviving  the  husband.  There 
is,  in  the  first  instance,  a  gift  to  trustees  sufficient  to  give 
them  a  fee,  and  the  court  will  not,  without  express  words, 
take  it  out  of  them,  where  the  effect  of  so  doin^  would  be 
to  defeat  the  testator's  intention.  The  devise  is  to  them 
'^for  the  intents  and  purposes  hereinafter  declared."  If 
they  take  the  fee  all  tne  oispositions  of  the  will  can  take 
405]  effect.  Otherwise  not.  The  power  to  grant  *leases 
for  any  term  of  years  is  in  favor  of  their  having  the  fee : 
Doe  V.  Willan  (*) ;   Waison  v.  Pearson  ('). 

Joshua  Williams^  Q.C.,  and  Norths  contra:  It  is  im- 
portant that  the  landmarks  of  the  law  should  not  be 
removed  for  the  purpose  of  obviating  hardship  in  particular 
cases.  Doe  v.  Morgan  (')  is  very  like  the  present  case  as 
regards  the  form  of  limitation,  and  shows  that  this  is  a  con- 
tingent remainder  which  will  fail  for  want  of  a  freehold  to 
support  it.  It  makes  no  difference  whether  a  contingent 
remainder  is  created  by  way  of  devise,  use,  or  otherwise: 
Festing  v.  Allen  (').  This  will  is  formally  and  regularly 
drawn' as  a  will  intended  to  operate  under  the  Statute  of 
Uses,  and  to  confer  legal  estates  on  the  successive  takers. 
This  was  the  intention,  but  there  is  a  slip  in  framing  the 
limitations.  Had  it  not  been  for  that  slip  it  never  would 
have  entered  the  mind  of  any  one  to  contend  that  the  trus- 
tees took  the  fee.  There  is  a  wide  difference  between  a  case 
like  this  and  those  cited  for  the  appellants,  which  were  on 
informal  wills.  Here  uses  and  trusts  follow  each  other  in  a 
regular  way,  and  the  powers  are  such  as  would  be  given  in 
a  strict  settlement  will.  The  power  of  sale  and  exchange  ex- 
pressly authorizes  the  trustees  to  revoke  the  uses,  which 
shows  that  they  were  not  to  effectuate  the  transaction  by  a 
conveyance  of  the  legal  estate  which  was  in  them.  The  lan- 
guage of  the  leasing  power  tends  the  same  way.  The  rent 
IS  to  be  incident  to  tne  immediate  reversion,  showing  that 
the  lessor  was  not  to  take  it.  All  the  duties  imposed  on  the 
trustees  are  given  in  the  form  of  powers  operating  under  the 
Statute  of  Uses.  In  Barker  v.  Greenwood  (*)  Parke,  B.,  says 
that  no  case  has  been  referred  to  where  the  preservation  of 
contingent  remainders  has  alone  been  held  a  sufficient  reason 

(»)  I  Mac.  k  O.,  607.  {»)  2  Ex..  681. 

(9)  4  Ex.,  660.  (•)  8  T.  R.,  768. 

(»)  7  T.  R.,  488.  (')  12  M.  <b  W.,  279. 

(*)  2  B.  4  A.,  84,  (•)  4  M.  A  W.,  421,  481. 
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for  holding  trustees  to  take  the  fee.  Wms.  Saund.(*)  is 
to  the  same  effect.  The  charge  of  debts  will  not  give  the 
trustees  the  fee :  Kenrick  v.  Lord  William  Beauclerk  (*). 
Heardson  v.  Williamson  {*)  is  against  the  appellants.  Vena- 
hies  V.  *AforrisC)  is  distinguishable,  there  being  a  [406 
general  trust  for  preserving  contingent  remainders  :  Jarmaa 
on  Wills  (').  The  remark  in  Houston  v.  HugTies  (*)  was 
only  an  obiter  dictum.  The  employment  of  the  word  ''  use  " 
shows  that  the  Statute  of  Uses  was  intended  to  operate: 
Co.  Litt.  (') ;  Doe  v.  Willan  (").  The  decision  in  Pesting 
V.  AUen  (•)  has  been  repeatedly  followed.  The  last  case  is 
Brackenoury  v.  Gibbons  (").  The  Statute  of  Uses  applies 
to  wills :  Sugden  on  Powers  (") ;  therefore  to  show  that  the 
devisees  to  uses  are  more  than  conduit-pipes,  you  must 
show  an  intention  that  the^  are  to  have  an  estate.  The 
court  cannot,  in  order  to  edectuate  a  presumable  intention 
not  to  be  discovered  in  the  will,  adopt  a  construction  which 
will  prevent  express  limitations  from  taking  effect :  Curtis 
V.  PHce  ("). 

[Mellisii,  L.J.:  Surely  it  is  to  be  discovered  in  the  will 
that  the  testator  intended  the  limitations  to  take  effect  if  his 
wife  survived.] 

He  no  doubt,  through  mistake,  thought  they  would  take 
effect,  Doe  v.  Hicks  J^*\  which  is  cited  against  us,  is  an 
authority  for  us  ;  it  shows  that  a  gift  to  trustees  and  their 
heirs  will  not  give  them  a  legal  fee  when  there  is  no  occa- 
sion for  them  to  have  it.  Many  of  the  powers  in  the  will 
are  made  absurd  if  the  fee  is  in  the  trustees,  and  the  limita- 
tion of  a  term  to  them  is  utterly  inconsistent  with  their 
having  the  fee :  Beaumont  v.  Marquis  qf  Salisbury  (") ; 
Lewis  V.  Rees  (") ;  Cooper  v.  Kynock  ("). 

Cotton^  in  reply:  Whether  the  limitations  of  a  will  are 
equitable  limitations,  or  are  operated  upon  by  the  Statute 
of  Uses,  is  a  question  of  intention  appearing  on  the  will: 
Jarman  on  Wills.  The  question  then  is,  whether  there  is 
not  apparent,  on  the  face  of  this  will,  an  intention  which 
requires  the  legal  estate  to  be  in  the  trustees.  *In  [407 
Doe  V.  Morgan  (")  and  Brackenbury  v.  Gibbons  (")  there 
was  no  devise  at  all  to  trustees.    The  ultimate  limitation 

0)  Vol  U.  p.  11.  b.  (")  2  Ch.  D.,  417. 

(»)  8  B.  A  P.,  175.  (")  8th  ecL,  p.  146. 

(»)  1  Keen,  88.  (")  12  Ves.,  89. 

(*)  7  T.  R.,  842.  48a  (»*)  *?  T.  R..  488. 

(*)  8d  ed.,  vol.  ii.  p.  298.  Q*)  19  Beay..  198. 

(•)  «  B.  A  C,  419.  (")  8  K.  A  J..  182,  148. 

O  Page  271  b,  n.  (")  Law  Rep.,  7  01*.,  993, 

(«)  2  B.  A  A..  84.  m  8  T.  R.,  768, 

(•)  12  M.  A  W.,  279. 
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in  this  will  is  "unto  and  to  the  nse,"  showing  that  it  was 
intended  to  limit  over  the  estate  given  to  the  trustees.  Fest- 
ing  V.  Allen  (')  has  never  been  treated  as  an  authority  on 
the  quantity  of  estate  taken  by  trustees.  The  only  point 
considered  was  whether  the  remainders  were  contingent. 
The  court  will  not  ignore  the  devise  to  the  trustees :  Sugden 
on  Powers  (*). 

Au^.  4.  James,  L.  J.,  after  reading  the  material  parts  of 
the  will,  continued : 

It  cannot  be  doubted  (and  it  has  not  even  been  argued 
otherwise)  that  the  limitations,  according  to  their  ordinary 
natural  construction,  are  legal  limitations.  And  it  would 
be  impossible  for  us  to  make  them  equitable  instead  of  legal 
limitations  merely  because  in  the  events  which  have  hap- 

{>ened  the  contingent  remainders  are  left  without  a  sufficient 
Toehold  estate  to  support  them.  The  rule  of  law  was,  and 
strange  to  say  still  is,  that  a  contingent  remainder  fails 
unless  t);iere  be  a  preceding  freehold  estate  continuing  to 
exist  up  to  the  happening  of  the  contingency  on  which  the 
remainder  is  to  vest.  Contingent  remainders  have  been 
protected  a^inst  the  destruction  of  the  preceding  particular 
estate,  but  nave  been  still  left  to  die  with  the  death  of  such 
estate  through  an  inherent  defect  in  their  original  consti- 
tution. 

That  is  the  rule  of  law,  and  we  cannot  help  it.  We  can- 
not alter  the  construction  of  the  instrument  to  avoid  or 
evade  that  rule.  Wei  must  construe  the  words  just  as  if 
there  were  no  such  rule  of  law,  and  then,  having  thus  as- 
certained the  construction,  apply  the  rules  of  law  to  the 
instrument  so  construed. 

I  have  said  that  if  the  devise,  the  series  of  limitations  I 
have  read,  stood  alone,  no  lawver  could  d9ubt  that  these 
limitations  were  limitations  of  legal  estates,'  or  would  sup- 
pose that  it  was  intended  by  the  instrument  that  the  trus- 
tees should  have  no  terra  of  years,  should  have  no  estate 
408]  py^'r  autre  me  to  support  the  *contingent  remainders, 
but  should  have  the  entire  legal  fee  in  them. 

But  it  was  contended,  and  truly,  that,  notwithstanding 
these  apparently  clear  indications  of  intention  that  the  suc- 
cessive beneficial  devisees  should  have  the  legal  estate  in 
them,  the  rest  of  the  will  might  still  show  so  clearly  a  con- 
trary intention  that  the  fee  should  be  in  the  trustees,  that 
there  were  purposes  to  be  effected,  trusts  to  be  executed, 
duties  to  be  preformed  so  requiring  them  to  have  the  fee, 
that  we  should  reject  the  formal  limitations  as  the  mere 

0)  12  M.  k  W.,  279.  («)  8th  ed.,  p.  811,  par.  79 ;  p.  818.  par.  82. 
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blundering  of  the  draftsman,  just  as  if  they  were,  as  they 
often  are,  found  in  the  wills  of  testators  who  had  themselves 
nothing  but  an  equitable  estate  or  a  long  term  of  years  to 
deal  with. 

The  indications  of  such  intention  are,  it  is  said,  to  be 
found  in  the  subsequent  powers  and  provisions  of  the  will. 
The  material  subsequent  powers  and  provisions  are  those 
providing  for  sale-  and  repurchase,  for  leasing  and  for  cut* 
ting  timber.  The  first,  so  far  from  showing  any  such  inten- 
tion, is,  in  truth,  pregnant  with  evidence  to  the  contrary. 
The  sale  is  not  to  be  made  by  a  conveyance  out  of  the  legal 
fee  in  the  trustees,  but  by  revoking  the  old  uses  and  limit- 
ing new  uses  to  effect  the  sale  in  terms  the  same  as  the  ordi- 
nary macbinerv  of  a  similar  settlement  by  deed.  And  the 
new  estates  to  be  purchased  ar^  to  be  taken  by  a  conveyance 
to  the  existing  uses,  and  a  conveyance  would  naturally,  and, 
*as  a  matter  ofcourse,  limit  the  estate  to  releasees  to  uses, 
transcribing  the  very  words  of  the  will  from  the  power. 
The  leasing  power  is  the  ordinary  leasing  power  wnich  is 
found  generally  in  settlements  and  wills,  and  no  more  re* 
quires  tliat  there  should  be  the  fee  in  the  donee  of  the  power 
than  the  leasing  power  to  a  tenant  for  life  enlarges  his  estate 
to  a  fee.  The  lease  would  take  effect  to  all  intents  and  pur- 
poses legally  and  equitably  under  the  power,  as  a  mere 
power,  as  fully  as  if  it  were  derived  from  a  fee  simple  in  the 
persons  leasing. 

The  power  of  cutting  and  selling  timber,  again,  would  sot 
be  in  the  slightest  degree  embarrassed  or  prejudiced  by  the 
want  of  an  estate  in  the  persons  exercising  it.  Its  legal 
operation  would  be  just  the  same  as  that  of  a  power  to 
executors  (not  being  devisees  of  the  realty)  to  cut  and  sell 
timber  in  aid  of  the  personal  estate.  *The  power  to  [409 
sell  timber,  which  is  part  of  the  land,  certainly  no  more 
requires  a  fee  simple  estate,  or  any  other  estate,  than  tbe 

Eower  to  sell  the  land  with  the  timber  on  it,  which  power 
as  already  been  dealt  with.  The  truth  is  that  these  indicar 
tions  of  an  intention  to  leave  the  fee  simple  in  tbe  devisees 
to  uses,  are  so  slight,  so  shadowy,  that  no  *6ne  would  have 
dreamt  of  finding  such  intention  in  them  if  thev  had  not 
been  found  in  Uie  same  instrument  with  a  blundering, 
inaccurate,  and  insufficient  limitation  to  preserve  tbe  con- 
tingent remainders.  But  I  repeat  that  we  must  construe 
these  parts  of  the  will  as  we  were  obliged  to  construe  the 
limitations  themselves,  just  as  if  the  limitation  to  preserve 
had  been  ample  and  sumcient — ^just  as  if  no  such  limitation 
were  by  the  rules  of  law  necessary. 
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Considerable  stress  was  laid  in  the  argnment  on  two  cases, 
Doe  V.  WUlan  (*)  and  Houston  v.  Hughes  (*),  in  which  Mr. 
Justice  Bayley  considered  that  the  want  of  any  estate 
to  preserve  the  contingent  limitations  afforded  an  argnment 
that  the  fee  was  intended  to  remain  in  the  trustees.  It  is  not 
necessary  td  inc^uire  whether  those  dicta  will  bear  examina- 
tion, whether  instead  of  making  the  legal  consequences 
depend  on  the  construction  they  are  not  making  the  con- 
struction depend  on  the  legal  consequences.  Nobody  in- 
tends that  the  contingent  remainders  devised  by  his  will 
should  fail,  and  it  is  by  a  rule  of  law,  independent  of  and 

{paramount  to  his  intentions,  that  they  do  in  the  result  fail, 
t  is  unnecessary  to  enter  upon  that  inquiry,  for  it  is  impos- 
sible to  apply  those  dicta  to  this  case.  In  the  absence  of 
any  contrary  or  inconsistentT  intention  expressed  in  the  in- 
strument, it  may  be  convenient  to  hold  that  if  there  are 
words  sufficient  to  give  the  fee  to  the  devisees  in  trust,  the 
same  shall  be  held  to  remain  in  them  if  there  be  any  inten- 
tion in  the  will  which  would  be  better  served  bv  its  so  re- 
maining. But  here  the  express  limitation  of  tne  term  of 
years  and  of  the  estate  to  preserve  contingent  remainders 
are  absolutely  inconsistent  with  an  intention  that  the  fee 
should  remain  in  them,  so  that  there  should  be  no  such  term 
and  no  such  estate  ever  to  come  into  existence.  It  is  said, 
indeed,  that  Lord  Cottenham,  in  Rackham  v.  Siddall  ('), 
held  that  a  limitation  of  a  term  to  trustees  in  the  particular 
410]  *will  before  him  did  not  prevent  the  trustees  from 
having  the  legal  estate  in  fee.  JBut  in  that  case  the  legal 
estate  had  been  in  the  plainest  words  limited  to  them  in  fee, 
and  he  put  it  expressly  on  the  ground  that  there  were  two 
plainly  inconsistent  devises,  and  he  chose  the  first. 

To  apply  that  case,  or  the  dicta  of  Mr.  Justice  Bayley,  to 
the  case  before  us,  we  should  have  to  hold  generally  that 
wherever  there  is  a  devise  to  a  man  and  his  heirs  to  uses, 
and  there  is  in.  the  will  a  contingent  remainder  unprotected, 
the  le^al  fee  remains  in  him,  making  every  limitation  equi- 
table m  order  to  give  protection  to  such  remainder.  We 
could  not  and  would  not  so  hold,  if  we  thought  the  rules  of 
law  as  to  particular  estates  and  contingent  remainders  rea- 
sonable and  beneficial,  and  so  long  as  the  Legislature  retains 
them  we  are  bound  to  act  as  if  they  were  most  reasonable 
and  beneficial.-  We  could  not  so  nold  without  expressly 
overruling  the  case  of  Festing  v.  Allen  (*),  in  which  the 
point  was  apparently  thought  unarguable  by  most  of  the 

(»)  2  B.  4  A.,  84.  (*)  1  Mac.  <k  G.,  607. 

(•)  6  B.  A  a,  420.  (*)  12  M.  <k  W.,  279 ;  6  H*re,  678. 
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counsel  engaged,  in  which  it  was  argaed  by  one  counsel  and 
was  put  aside  as  not  worthy  of  serious  consideration  by  the 
judges  at  common  law  and  in  equity ;  and  the  case  of  Fest- 
ing  V.  AUen  has  been  from  the  time  it  was  pronounced  re- 
garded as  one  of  the  leading  authorities  in  real  property  law. 
We  must  affirm  the  judgment  of  the  Master  of  the  llolls. 

Hellish,  L.  J.,  and  Baggallay,  J. A.,  concurred. 

Solicitors :  Oregory^  Rowcliffes  &  Rawle ;  W.  W.  Wynne. 


[8  Chancery  Division,  411.] 
V.CM.,  July  14:  C.A.,  Nov.  17,  IBIH. 

^In  re  Regent's  Cakal  Ijronwobks  Company.    [411 

Ex  parte  Gbissell. 

DAmtmret — OredUar§ — Vendor — Priority — lAquidtUov^B  Charget-^CotU  of  RBaUMoUon 

— Co9i»  of  PreurvaUou — Lecuehoida. 

Under  agreements  made  between  a  company  and  G.,  from  whom  the  company  had 
preyionsly  bought  its  works,  G.  was  to  advance  money  to  the  company,  and  aU 
moneys  due  to  the  company  were  to  be  received  by  G.,  who  was  to  apply  these 
moneys  and  also  the  money  to  be  advanced  by  him  in  paying  wages  ana  salaries 
and  other  outgoings  for  the  busing  of  the  company,  and  subject  thereto  was  to  re- 
pay himaelL  An  order  was  made  for  winding  up  the  company,  under  which  G.  and 
the  liquidators,  with  the  sanction  of  the  Vice-chancellor,  made  an  agreement  for  an 
advance  by  G.  of  further  simis  on  similar  terms.  G.  advanced  money  for  the  pay- 
ment  of  rent,  rates,  wages,  and  outgoings:  a  large  baUnce  remainea  due  to  nim. 
The  leasehold  property,  machinery,  and  plant  of  the  company  were  sold  by  the 
liquidators: 

Heldf  varying  the  order  of  Malins,  Y.C,  that  the  costs  of  carrying  on  the  business 
were  not  payable  out  of  the  mortgaged  property  in  priority  to  debentures  as  costs  of 
preservation,  and  that  (subject  to  the  costs  of  realizing  the  property)  the  fund  be- 
longed to  the  debenture  headers  in  priority  to  the  claims  of  G.  or  the  liquidators  for 
the  costs  so  incurred. 

Henry  Grissell,  previously  to  1864,  carried  on  the  busi- 
ness of  an  iron  manufacturer,  and  in  that  year  a  company 
was  formed  for  the  purchase  of  his  business.  Tlie  company 
was  called  the  Regent's  Canal  Ironworks  Company,  Limited. 
The  capital  was  to  be  ^250,000  in  £20  shares,  and  by  the 
articles  of  association  the  directors  might  borrow  any  sum 
or  sums  of  money  on  mortgage,  or  on  bonds,  debentures,  or 
any  other  security  whatsoever,  at  such  rate  of  interest  and 
upon  such  t^rms  and  with  such  provisions  in  favor  of  the 
lenders  as  the  directors  might  think  proper.  Under  an 
agreement  dated  the  4th  of  July,  1864,  tne  company  agreed 
to  j)urchase  the  works,  stock-in-trade,  and  good- will  of  the 
business  for  £70,000,  partly  in  cash,  partly  in  shares,  of 
which  all  but  £16,000  was  paid. 

At  a  meeting  of  the  directors  held  on  the  2lBt  of  March, 
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1866,  it  was  resolved  that  mortgage  debentares  of  the  com- 
pany to  the  extent  of  £25,000  shonld  be  issaed,  and  accord- 
ingly debentares  to  the  amount  of  £15,000  were  issned  to 
412]  si^  persons,  and  debentares  *to  the  amount  of 
£10,000  were  issaed  to  trustees  for  the  company,  and  were 
afterwards  by  them  assigned  to  the  International  Financial 
Society  as  security  for  money  advanced.  Each  debenture 
was  in  the  form  of  a  deed-poll,  by  which  tAie  company 
declared  itself  bound  to  pay  to  the  person  therein  named 
the  sum  of  £250  and  interest;  and  for  the  due  payment 
thereof  the  company  charged  all  the  funds,  property,  and 
effects  of  what  nature  or  Kind  soever  which  the  company 
held  or  possessed,  or  should  hold  or  be  possessed  of ;  and 
the  company  agreed  to  hold  1,250  unissued  shares  for  fur- 
ther security. 

Bv  articles  of  agreement  dated  the  1st  of  June,  1866,  and 
made  between  the  company  and  Grissell,  it  was  agreed  that 
Grissell  should  advance  for  the  use -of  the  company  £4,000 
for  a  period  of  four  calendar  months,  he  deducting  thereout 
£100  for  interest.  If  the  money  was  not  repaid  at  the  end 
of  the  four  months  it  was  to  bear  interest  at  £10  per  cent. 
During  the  four  months,  unless  Grissell  should  give  the  no- 
tice thereinafter  mentioned,  the  business  should  be  carried 
on  under  his  direction.  '*  AH  moneys  due  or  to  become  due 
in  respect  .of  worker  executed  by  the  company,  whether  al- 
ready completed  or  now  in  progress,  or  new  works  to  be 
undertaken  by  the  company  during  the  continuance  of  this 
security,  shall  be  received  by  the  said  H.  Grissell,  his  ex- 
ecutors or  administrators,  and  be  paid  to  the  credit  of  the 
managers  account  with  the  company's  bankers,  and  no  one 
but  the  said  H.  Grissell,  his  executors  or  administrators, 
shall  be  entitled  to  draw  on  such  account."  The  security 
was  to  be  subject  to  the  application  of  certain  payments  to 
meet  certain  acceptances,  but  subject  thereto,  Grissell  was 
to  apply  the  sums  to  be  so  received  by  him,  and  also  the 
sums  to  be  advanced  by  him  as  aforesaid,  in  taking  up  ac- 
ceptances of  the  company  and  in  paying  the  wages  and  sal- 
aries of  the  servants  of  the  company,  and  in  making  such 
other  payments  as  might  from  time  to  time  become  due  from 
the  company  in  carrying  on  the  business.  When  all  the 
moneys  had  been  so  paid,  Grissell  was,  out  of  the  moneys 
so  to  be  received,  to  pay  himself  the  sums  advanced  by  him 
as  aforesaid,  and  interest  as  aforesaid.  The  company  might 
at  any  time,  on  payment  to  Grissell  of  what  was  due  or 
secured  to  him,  put  an  end  to  this  agreement. 
413]     *Similar  agreements,  dated  the  3d  of  July,  1866, 
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and  the  6th  of  September,  1866,  as  to  further  advances,  were 
made  between  the  company  and  Grissell.  Grissell  made 
the  advances,  and  there  was  a  balance  dae  to  him  on  them. 
He  had  also  acted  as  managing  director. 

On  the  17th  of  December,  1866,  the  company  resolved  to 
wind  np  voluntarily,  and  on  the  21st  of  December,  1866,  the 
voluntary  winding-up  was  directed  to  be  continued  under* 
the  supervision  of  the  court. 

On  the  22d  of  December,  1866,  Grissell  and  Mr.  Judkins, 
one  of  the  liquidators,  were  summoned  to  attend  before  the 
Vice-Chancellor  Malins  in  Chambers,  and  by  the  direction  of 
the  judge,  which  was  given  for  the  purpose  of  obviating  the 
serious  loss  and  inconvenience  which  would  result  from  the 
sudden  and  complete  stoppage  of  the  works,  which  was  other- 
wise inevitable,  an  agreement  was  made  between  the  company 
and  Grissell,  by  which  Grissell  was  requested  to  advance  the 
money  for  payment  of  wages  an4  other  outgoings  due  that 
day.  The  works  were  to  be  kept  open  by  Grissell,  and  con- 
tinued so  long  as  in  the  liquidators'  discretion  should  appear 
desirable,  it  being  understood  that  the  workmen  and  the 
necessary  outgoings  up  to  the  time  of  any  stoppage  of  the 
works  should  be  paid  by  funds  to  be  provided  by  Grissell,  in 
respect  of  which  ne  should  have  the  same  security  as  for  the 
advances  made  under  the  former  agreements.  He  was  also  to 
make  advances  for  the  purchase  of  materials,  with  corre- 
sponding rights.  He  should  be  undisturbed  in  the  collection 
01  debts  due  to  the  company  to  an  extent  adequate  to  his 
complete  reimbursement  in  respect  of  the  above  mentioned 
advances,  he  undertaking  to  pay  all  moneys  collected  by 
him  to  a  separate  acccount,  and  only  to  dlraw  upon  that 
account  sumciently  for  his  reimbursement.  The  advances 
were  to  bear  5  per  cent,  interest. 

In  pursuance  of  this  agreement  Grissell  found  all  the 
money  (beyond  the  amounts  from  time  to  time  received  by 
him)  to  pay  the  wages  and  prevent  the  closing  of  the  works ; 
he  also  paid  rent,  taxes,  insurance,  and  other  outgoings,  in 
default  of  payment  of  which  the  leases  would  be  liable  to 
forfeiture. 

Several  orders  were  made  in  the  winding-up  expressed  to 
be  without  prejudice  to  the  claims  of  Grissell  or  the  deben- 
ture ^holders ;  and  on  the  28th  of  January,  1871,  an  [414 
order  was  made  for  an  account,  1,  of  what  was  due  to  Gris- 
sell as  unpaid  vendor ;  2,  of  the  payments  made  by  him  for 
rent,  rates  and  taxes.  And  it  was  ordered  that  the  liqui- , 
dators  should  sell  and  realize  the  assets  of  the  company, 
and,  after  payment  of  the  costs  of  all  parties  appearing,  the 
18  Eng.  Rep.  74 
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liquidators  were  out  of  the  proceeds  of  such  sales  to  pay  to 
Grissell  the  amount  foand  dne  to  him  as  nnpaid  vendor, 
and  the  residue  wasvto  be  .paid  into  a  bank ;  the  order  being 
without  prejudice  to  the  question  whether  anything  was 
due  to  him  on  the  second  account,  and  how  and  in  what 
priority,  and  without  prejudice  to  the  claims  of  the  liqui- 
dators for  costs  and  remuneration.  This  order  was  varied 
on  appeal,  and  was  made  without  prejudice  to  any  claim  of 
the  liquidators  in  respect  of  costs  or  services  rendered  in  or 
about  the  preservation  or  realization  of  the  property  included 
in  the  securities  of  the  debenture  holders  of  tne  companv. 

The  property  was  accordingly  sold,  and  out  of  it  the  bal- 
ance of  the  purchase-money  had  been  paid  to  Grissell. 

The  money  now  in  dispute  represented  exclusively  the 
proceeds  of  the  sale  of  the  leaseholds  and  machinerv  and 
plant  (all  of  which  were  comprised  in  the  security  of  the  de- 
benture holders),  and  no  part  had  arisen  from  the  proceeds 
of  carrying  on  the  business. 

In  order  to  ascertain  the  principles  on  which  the  accounts 
were  to  be  taken,  a  statement  was  made  and  settled  stating 
as  above  mentioned ;  also  that  the  points  of  contention  were : 
1.  Grissell  claimed  first  any  costs  due  to  hihi  as  unpaid 
vendor  or  mortgagee,  and  then  the  sums  expended  by  nim 
in  and  about  the  protection  and  preservation  of  the  com- 
pany's property  in  priori  h^  to  all  other  claims.  2.  That  he 
was  entitled  to  receive  and  retain  all  moneys  earned  by  the 
company  before  the  22d  of  December,  1866,  in  reduction  of 
the  amounts  due  to  him  under  his  several  agreements,  in 
priority  to  any  claims  except  as  to  No.  1.  3.  That  he  was 
entitled  to  receive  the  moneys  earned  Vy  carrying  on  the 
business  after  the  22d  of  December,  1866,  and  to  apply  them 
in  reduction  of  the  amount  due  to  him  for  money  expended 
for  the  purpose  of  the  said  business.  4.  That  he  was  en- 
titled to  be  paid  out  of  the  general  assets  of  the  company 
in  priority  to  any  other  claims. 

415]  *The  International  Financial  Society  contended  that 
Grissell  was  not  entitled  to  be  paid  unless  the  proceeds  of 
the  sales  should  prove  more  tnan  sufficient  to  satisfy  the 
claims  of  the  debenture  holders.  2.  That  the  liquidators 
were  not  entitled  out  of  the  funds  in  hand  to  any  costs  in- 
curred or  remuneration  for  services  rendered  in  respect  of 
the  preservation  of  the  property,  or  to  any  other  costs  than 
the  expenses  incurred  m  and  about  the  realization  of  the 
property.  4.  That  as  to  sums  expended  by  Grissell  in  and 
about  the  protection  and  preservation  of  the  property,  he 
must  carry  them  and  the  other  outgoings  paid  by  him  to 
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the  debit  side  of  his  account  and  appropriate  them  in  pay- 
ment of  the  items  on  the  credit  side.  6.  That  Grissell  was 
not  entitled  to  any  costs  except  those  of  an  unpaid  vendor. 

The  other  debenture  holders  claimed  a  general  priority, 
subiect  only  to  Grissell' s  charges  as  unpaid  vendor. 

The  liquidators  claimed  a  permanent  lien  upon  all  the 
assets  of  the  company  in  respect  of  their  remuneration  for 
services,  and  for  their  costs,  charges  and  expenses  of  and 
relating  to  the  winding-up. 

Upon  this  statement  the  questions  were  argued  before  the 
Vice-Chancellor  Malins  on  the  14th  of  July,  1876. 

The  same  counsel  appeared  for  the  diflferent  parties,  and 
arguments  were  used  similar  to  those  used  on  the  appeal. 

Malins,  V.C,  after  stating  the  facts  of  the  case,  said 
that  the  contract  of  the  1st  of  June,  1866,  certainly  contained 
nothing  unfair  or  unreasonable.  The  company  was  in  diffi- 
culties ;  they  wanted  money,  and  nothing  could  be  more 
fair  or  proper  than  that  the  person  who  advanced  the  money 
to  enable  tnem  to  complete  their  contracts  should  not  stand 
by  and  allow  the  proceeds  of  those  contracts  to  go  into  the 
general  assets  of  the  company,  but  should,  in  the  first  place, 
out  of  the  proceeds  of  those  contracts,  be  repaid  all  sums  of 
money  which  he  had  advanced  for  their  completion.  That 
was  the  plain  and  distinct  meaning  of  the  contract.  His 
honor  then  stated  the  proceedings  in  the  liquidation :  that 
there  was  a  representati(iii  made  to  him  that  there  were  no 
means  of  paving  the  workmen ;  that  one  of  the  liquidators 
*and  Grissell,  at  his  honor's  request,  attended  before  [416 
him,  and  it  was  then  arranged  that  Grissell  should  advance 
the  money  in  order  that  the  men  might  be  paid.  It  was  for 
the  advantage  of  all  parties,  whether  debenture  holders  or 
ordinary  creditors,  that  the  works  should  be  carried  on, 
which  could  not  be  done  without  assistance.  It  was  an 
arrangement  of  the  court,  and  whatever  was  agreed  to  must 
be  fulfilled  with  the  utmost  punctuality,  because  the  honor 
of  the  court  was  involved  in  seeing  that  Grissell  had  all  his 
rights  under  that  contract.  His  honor  must  regard  all  the 
parties  as  before  him  on  that  occasion,  although  the  deben- 
ture holders  did  not  actually  appear.  Under  the  agreement 
the  liquidators  could  at  any  time  have  stopped  the  works, 
and  Grissell  would  be  obliged  to  stop  them.  His  honor  then 
continued : 

Confining  mv  attention  for  the  moment  to  the  effect  of  the 
document  of  the  22d  of  December,  what  rij^hts  does  it  give 
Grissell  i  •  My  understanding  undoubtedly  is,  that  whatever 
money  Grissell  on  and  after  that  day  advanced  for  the  ben- 
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efit  of  the  company,  whefclw?r  in  the  payment  of  wages, 
rent,  taxes,  or  for  materials,  to  get  labor  to  complete  the 
existing  contracts  for  the  benefit  of  the  compan}%  he  was  to 
be  reimbursed,  not  only  out  of  the  money  received  from  the 
contracts  which  he  advanced  money  to  complete,  but  out  of 
all  property  of  the  company,  whatever  that  might  be.  Was 
there  in  this  any  injustice  or  hardship  to  the  debenture  hold* 
ers  or  any  one  else  ?  If  this  had  not  been  done  the  whole 
thing  would  have  gone  to  rack  and  ruin.  It  is  all  very  well 
to  be  wise  after  the  event,  but  the  opinion  at  that  time  was 
that  it  was  for  the  interest  of  all  to  carry  on  the  works. 
The  latter  end  of  1866  was  a  period  of  great  difficulty  in  all 
commercial  concerns  ;  the  world  was  never  in  a  greater  state 
of  confusion  as  to  financial  affairs  than  it  was  in  the  latter 
jjart  of  that  3^ear,  and  probably  the  speculation  of  all  par- 
ties, the  debenture  holders  included,  was  that  if  they  could 
hold  on  for  a  time  they  might  sell  to  some  other  company 
or  to  some  advantage,  and  that  it  was  better  for  all  parties 
to  have  the  money  advanced  and  to  go  on  and  complete  the 
contracts,  instead  of  being  made  liable  for  breaches  of  con- 
tract. And  although  the  order  does  not  in  terms  give  Gris- 
417]  8^11  a  right  to  resort  to  *any  other  property  (I  think 
it  rather  defectively  worded  in  that  respect)  than  the  re- 
ceipts of  the  company,  yet  in  my  opinion  the  spirit  and  ob- 
ject of  the  order  undoubtedly  was  an  indemnity  to  him  out 
of  every  part  of  the  property.  Therefore  I  am  of  opinion 
that  all  advances  made  by  him  under  that  order  must  be 
repaid  out  of  every  part  of  the  property  which  can  be 
found. 

Entertaining  that  view  under  the  order  of  the  22d  of  De- 
cember, the  next  question  is.  What  is  the  effect  of  the  con- 
tract between  Grissell  and  the  company  made  on  the  1st  of 
June,  1866,  with  which  the  court  had  nothing  to  do }  There, 
it  appears  to  me,  the  company  have  deliberately  agreed  that 
Grissell  should  be  reimbursed  all  moneys  advanced  by  him 
up  to  £4,000  out  of  the  proceeds  of  the  contracts.  There  is 
no  agreement  there  that  the  geneml  property  of  the  com- 

{)any  shall  be  liable,  and  therefore  I  am  unable  to  say  that 
or  the  payment  of  the  indemnity  of  this  deed  he  can  resort 
to  anything  more  than  is  specifically  mentioned  in  the  con- 
tract, and  I  understand  that  it  is  not  claimed.  If  money 
has  been  partly  earned  and  materials  supplied  before  the 
22d  of  December,  and  that  work  has  continued  after,  my 
opinion  is  that  Mr.  Grissell  is  entitled  to  receive  the  pro- 
ceeds, and,  in  the  first  place,  to  apply  those  proceeds  in 
repayment  of  all  he  has  advanced  under  the  order  of  the 


/ 


Vol  ni.]  CHANCERY  DIVISION.  589 

C.A.  In  ns  Regent's  Canal  Ironworks  Co.      Ex  parte  Griasell.  1875 

court,  and  What  remains  after  that  he  is  entitled  to  apply 
in  repayment  of  whatever  he  has  advanced  under  the  con- 
tract of  the  1st  of  June. 

After  some  discussion  as  to  the  form  of  the  order,  his 
honor  proceeded  to  say :  There  is  one  other  point,  and  that 
is  as  to  the  priority  of  the  liquidators'  claims  for  remunera- 
tion and  expenses  over  Q-risseirs  claim.  No  doubt  under 
the  144th  section  of  the  act  of  1862  a  liquidator  is  to  have 
priority  for  all  his  costs,  charges  and  expenses.  The  words 
are  very  explicit,  and  have  always  been  acted  upon ;  but 
here  one  of  the  liquidators  came  before  me,  and  virtuallv 
renounced  that  right,  deliberately  giving  priority  to  Grissell. 
If  he  had  intended  to  have  priority,  he  should  have  reserved 
it.  I  must  regard  him  as  having  renounced  his  strict  rights, 
because  in  common  with  all  others  he  thought  it  better  to 
have  the  money  provided  for  the  works  than  suddenly  to 
stop  them.  Therefore  I  cannot  allow  the  claims  of  the 
liquidators  or  *of  the  debenture  holders,  or  any  claim  [418 
whatever,  to  stand  in  the  way  of  Grissell' s  rights  under  this 
express  order  of  the  court,  and  any  such  rights  ought  to 
have  been  reserved  in  terms. 

The  order  made  was  that  Grissell  was  entitled  to  be  paid 
any  costs  due' to  him  as  unpaid  vendor  or  mortgagee  in  prior- 
ity to  all  other  claims.  That  under  the  agreements  of  the 
Ist  of  June,  1866,  the  3d  of  July,  1866,  and  the  5th  of  Septem- 
ber, 1866,  Grissell  was  entitled  to  retain  the  moneys  paid  for 
work  done  wholly  or  in  part  by  the  companv  before  the  22d 
day  of  December,  1866,  whether  received  before  or  after  that 
date,  in  reduction  of  the  amounts  due  to  him  under  the  sev- 
eral agreements;  and  if  the  money  paid  for  work  not  fin- 
ished before  the  22d  of  December,  1866,  was  insufficient  to 
recoup  the  expenditure  thereon,  the  amount  was  to  be  appor- 
tioned between  the  expenditure  before  and  expenditure  after 
the  22d  of  December,  1866.  That,  under  agreement  of  the  22d 
of  December,  1866,  Grissell  was  entitled  to  a  first  charge  on 
all  the  property  of  the  company,  including  the  proceeds  of 
sale  of  the  leasehold  premises,  for  all  moneys  advanced  by 
him,  for  whatever  purpose,  on  the  faith  of  that  agreement, 
and  for  all  moneys  paid  by  him  for  rents,  rates,  taxes,  pre- 
miums of  insurance,  or  otherwise,  in  or  about  the  protection 
and  preservation-  of    the  company's    leasehold  premises, 

¥lant,  machinery,  stock,  and  effects,  and  interest  thereon, 
hat  subject  to  the  costs  of  Grissell  as  unpaid  vendor  the 
costs  of  Grrissell  and  of  the  liquidators  incurred  in  realizing 
any  property  of  the  company  were  to  be  paid  out  of  the 
proceeds  realized  in  priority  to  all  other  claijns ;  with  this 
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exception,  that  any  claim  of  the  liquidators  for  costs  and 
otherwise  was  to  be  postponed  to  the  claims  of  Grissell 
tinder  the  agreement  of  the  22d  of  December,  1866. 

As  against  this  order  there  were  three  appeals.  The  In- 
ternational Financial  Society  asked  for  priority  over  Gris- 
sell,  and  over  the  claims  of  the  liquidators  for  costs  and 
remuneration  ;  the  other  debenture  holders  asked  for  prior- 
ity over  all  claims  except  those  of  the  Financial  Society ; 
and  the  liquidators  asked  for  payment  of  their  costs  and 
remuneration  in  priority  to  Grissell's  claims. 
419]  *«/^  Pearson^  Q.C.,  and  Damey^  Q.C.,  for  the  Finan- 
cial Society :  The  agreement  of  the  22d  of  December,  1866, 
was  not  an  order  of  the  court,  but  a  mere  agreement;  and 
even  if  it  had  been  an  order,  it  cannot  be  construed  to  bind 
the  debenture  holders  who  were  not  present.    We  are  mort- 

Sagees,  and  are  entitled  to  our  security ;  and  no  creditor, 
owever  much  he  may  have  benefited  the  property,  can 
come  before  us :  Holroyd  v.  MarshaU  (*).  There  is  no 
question  here  as  to  how  the  money  arose. 

Olasse^  Q.C.,  and  C.  T,  Simpson^  for  other  debenture 
holders. 

Higgins^  Q.G.,  and  Hastings^  Q.C.,  for  the  liquidators. 

Cotton^  Q.C.,  and  Kekewich^  forGrissell:  The  payments 
made  by  Grissell  are  clearly  in  the  nature  of  salvage,  and 
must  have  priority.  Some  were  for  rents,  rates,  and  taxes. 
Moreover,  Grissell  was  an  unpaid  vendor  with  the  legal 
.  estate,  and  has  been  acting  not  only  under  the  order  of  the 
court,  but  as  an  unpaid  vendor  protecting  his  property. 
The  liquidators,  representing  all  parties,  might  at  any  time 
have  stopped  Grissell,  but  did  not.  As  long  as  Grissell  was 
left  in  the  management  of  the  business,  he  must  have  a  Hght 
to  be  repaid  what  he  advanced  for  the  business. 

James,  L.J.:  On  the  main  point  of  this  case  I  am  clearly 
of  opinion  that  there  has  been  some  miscarriage  on  the  part 
of  the  Vice- Chancellor,  probably  due  to  this,  that  he  fancied 
that  he  had  in  some  way',  acting  in  the  winding-up,  induced 
Mr.  Grissell,  by  sanctioning  that  agreement,  to  lav  out 
money,  and  that  he  thought,  therefore,  as  he  himself  ex- 
pressed it  in  his  judgment,  that  the  honor  of  the  court  was 
in  some  way  involved,  and  that  it  was  for  the  honor  of  the 
court  to  see  that  Grissell  was  paid  the  moneys  which  he  had 
been  induced  by  the  sanction  of  the  court  to  lay  out  in  car- 
rying on  the  works. 

But  the  honor  of  the  court  cannot  be  satisfied  at  the  ex- 
420]    pense  *of  somebody  else,  who  is  not  in  point  of  law 

0)  10  H.  L.  C,  191. 
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or  in  point  of  equity  bound  to  satisfy  it  out  of  his  means. 
It  really  comes  to  the  simple  question  of  what  was  the  right 
of  the  debenture  holders.  It  appears  that  the  machinery, 
plant,  and  effects  (the  proceeds  of  which  are  now  in  ques- 
tion) were  well  and  effectually  mortgaged  to  the  debenture 
holders,  and  the  debenture  holders  were,  in  my  opinion,  in 
exactly  the  same  position  as  any  other  equitable  mortgagees 
who  had  lent  money  to  the  company. 

Then  the  company,  finding  themselves  in  difficulties,  bor- 
row money  from  Grissell,  and  desire  him  to  carry  on  the 
business.  The  company  finding  themselves  in  greater  diffi- 
culty, a  supervision  order  is  obtained  from  the  court,  which 
gives  the  court  a  great  power  of  sanctioning  and  directing 
what  is  to  be  done.  Then  the  Vice-Chancellor,  upon  some- 
body's motion — it  does  not  appear  clearly  before  us  how — 
took  upon  himself  to  summon  the  liquidator  and  Grissell 
before  nim,  and  in  the  presence  of  the  Vice-Chancellor  an 
agreement  is  come  to  between  Grissell  and  the  liquidator  on 
behalf  of  the  company,  which,  being  sanctioned  by  the  court, 
effectually  bound  the  company  whose  liquidator  was  there. 
But  no  debenture  holder  was  summoned,  no  debenture 
holder  was  asked  whether  he  did  or  did  not  approve  of  the 
arrangement,  and  in  the  absence  of  the  debenture  holders, 
whatever  was  the  construction  of  that  agreement,  the  deben- 
ture holders  could  not  be  affected  by  it. . 

It  is  said  that  the  transaction  was  for  the  benefit  of  the 
debenture  holders,  and  that  if  this  property  had  been  sold 
at  that  time,  in  all  probability  it  would  have  sold  badly, 
and  therefore  it  was  for  their  l^enefit  that  the  works  should 
be  carried  on.  But,  then,  the  debenture  holders  were  the 
persons  who  had  a  right  to  express  their  opinion  whether 
the  business  should  be  carried  on  at  their  risk.  Of  course 
as  long  as  the  company  w6re  minded  to  keep  it  on,  the  de- 
benture holders  might  very  reasonably  be  minded  not  to 
interfere  with  what  their  mortgagors  and  debtors  were  doin^, 
because  their  security — the  thing  which  constituted  their 
security — was  still  remaining  in  esse  to  answer  their  de- 
mands. Therefore  they  had  no  occasion  to  apply  their 
minds  to  the  question  whether  it  would  be  to  their  benefit 
or  not  that  the  works  should  be  carried  on.  Their  debtors, 
who  acted  with  the  sanction  of  *the  court,  thought  it  [421 
was  foi*  their  own  benefit  that  it  should  be  carried  on,  but 
that  left  the  property  still  remaining  liable  to  the  charge. 

In  truth,  however,  there  was  no  attempt  to  do  what  of 
course  the  court  would  not  have  done  in  the  absence  of  the 
debenture  holders — there  was  no  attempt  by  that  agreement 
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to  interfere  with  the  rights  of  anv  persons  who  were  not  be- 
fore the  conrt  at  that  time.  When  the  docnment  is  looked 
at,  it  is  seen  to  be  an  agreement  entirely  within  the  compe- 
tence of  the  parties  to  make  with  the  sanction  of  the  conrt, 
bnt  it  was  within  the  competence  of  those  parties,  and  within 
the  jurisdiction  of  the  conrt,  because  it  expressly  and  guard- 
edly abstained  from  affecting  any  interests  oi  any  person 
whatever  who  was  not  then  oefore  the  conrt  The  agree- 
ment simply  enables  Grissell  to  go  on  working,  advancing 
bis  money  for  carrying  on  the  works,  and  giving  him  a 
charge  npon  all  the  proceeds  of  all  the  things  that  were  to 
be  realized  b^  carrying  it  on.  He  might  have  been  disposed 
to  run  that  nsk,  because  he  was  at  that  time  a  very  consid- 
erable mortgagee  of  the  property  in  respect  of  his  unpaid 
purchase-money,  and  he  in  that  character  might  very  well 
say,  ^'This  is  not  a  year  in  which  I  should  like  to  have  the 
property  sold ;  I  would  rather  run  the  risk  of  carrying  on 
the  work  and  getting  paid  the  moneys  I  advance,  keeping 
the  whole  thing  in  my  control."  I  believe  Grissell  was  also 
largely  interested  as  a  holder  of  fully  paid-up  shares  in  the 
company,  so  that  he  had  a  deep  interest  which  might  have 
induced  him  to  do  it. 

The  agreement  did  not  profess  to  bind,  and  it  could  not 
in  point  of  law  have  bound,  persons  who  were  not  before  the 
court.  I  am  of  opinion,  therefore,  that  on  the  main  point 
the  order  of  the  Vice-Chancellor  has  improvidently  ema- 
nated from  him. 

There  are  one  or  two  minor  points  to  be  mentioned.  First 
of  all,  it  is  suggested  that  what  Grissell  has  paid  for  rent 
and  taxes  during  that  time  was  paid  by  way  oi  salvage,  be- 
cause the  lessor  would  have  entered  for  a  forfeiture  if  he 
had  not  paid  these  debts.  It  does  not  appear  whether  that . 
would  be  so  or  not,  but  in  truth  these  payments  of  rent  and 
taxes  wefe  made  as  par^  of  the  current  outgoings  of  the  busi- 
ness when  he  was  managing  the  business  under  those  agree- 
422]  ments,  and  of  course  would  be  outgoings  *to  which 
the  very  first  receipts  from  the  business  would  be  applica- 
ble. I  am  of  opinion,  therefore,  that  he  paid  those  sums, 
not  on  behalf  or  the  debenture  holders,  not  for  the  purpose 
of  securing  the  debenture  holders  anything,  but  merely  as 
part  and  parcel  of  the  management  which  he  was  carrying 
on  under  the  agreement  that  he  made.  That  being  so,  it  ap- 
pears to  me  that  there  is  no  claim  which  he  can  sustain 
against  the  mortgagees  for  payment  of  those  sums. 

Then  another  point  is  this :  It  is  said,  Tion  constat^  that 
some  of  the  plant  that  was  sold  was  not  bought  by  him  since 
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the  agreement  of  December.  That  agreement  certainly  does 
not  aathorize  the  purchase  of  any  plant:  He  had  a  right  to 
purclmse  materials,  to  pay  wages  and  carry  on  the  working, 
and  there  is  in  fact  no  suggestion  that  anything  like  plant 
was  really  bought  by  him.  If  there  was,  the  parties  ought 
to  have  taken  care  to  have  prevented  that  passage  appear- 
ing in  the  Chief  Clerk's  certificate  that  the  whole  fund  in 
court  was  the  proceeds  of  the  leaseholds,  plant  and  ma* 
chinery. 

I  am  of  opinion,  therefore,  taking  the  statement  as  it 
stands,  that  the  proceeds  of  the  leaseholds  of  machinery  and 
of  plant  belong  to  the  debenture  holders,  and  not  to  Gris- 
sell, subject  of  course  to  the  costs  of  realization. 

Mellish,  L.J.:  I  am  of  the  same  opinio;i.  I  think  it  is 
clear  that  the  charge  given  in  favor  of  the  debenture  holders 
upon  the  lease  and  the  machinery  and  the  plant  could  not 
possibly  be  affected  by  a  subseq  uent  agreement  between  the 
liquidator  and  Grissell,  assented  to  by  the  Vice-Chancellor, 
even  if  the  Vice-Chancellor  was  right  in  thinking  it  was  an 
order  of  the  court. 

Then  it  was  argued  on  behalf  of  Grissell,  that  in  respect 
of  the  rent  and  the  taxes  and  the  rates  which  had  been  paid 
subsequently  to  the  making  of  the  agreement  of  December, 
1866,  he  was  entitled,  because  he  was  a  vendor  in  possession, 
and  under  his  fr^reement  for  purchase  he,  as  vendor  in  pos- 
session, was  entitled  to  pay  all  those  charges,  and  have  the 
same  charge  as  he  would  have  for  his  purchase-money,  and 
that  that  would  take  precedence  of  the  rights  of  the  deben- 
ture holders,  which  are  merely  equitable  *right8,  [423 
claiming  unaer  the  company.  In  my  opinion,  besides  the 
other  answers  which  probably  might  be  f^ven  to  that  argu- 
ment, if  the  agreeihent  of  December,  1866,  is  looked  at,  it  is 
perfectly  plain  that  the  rent  and  rates  and  taxes  were  paid 
under  and  by  virtue  of  that  agreement,  and  upon  the  terms 
that  he  should  have  the  particular  security  given  to  him  by 
that  agreement  for  those  payments,  and  that  it  is  perfectly 
inconsistent  with  his  beinj^  vendor  in  possession,  having 
the  rights  which  a  vendor  in  possession  would  have  under 
the  onginal  purchase  deed,  if  Grissell  intended  to  have  the 
rights  of  a  vendor  in  possession  under  the  original  purchase 
agreement,  when  he  was  called  before  the  Vice-Chancellor 
to  make  an  agreement  with  the  liquidator  for  the  carrying 
on  of  the  works  he  ought  to  have  said,  ^'  I  am  the  vendor  in 
possession,  and  as  the  vendor  in  possession  I  have  a  right  to 
carry  on  the  works  by  the  terms  of  the  agreement  on  certain 
terms,  and  on  certain  security,  and  that  I  shall  do,  and  I 
18  Eng.  Rep.  75 
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do  not  want  your  consent  to  mj  doing  that."  Bat  instead 
of  that,  he  entered  into  an  agreement  which  is  on  a  totalJy 
different  footing,  and  nnder  which  he  gets  a  chaige  on  all 
the  debts,  and  is  empowered  to  collect  them,  which  is  a  dif- 
ferent charge.  It  seems  to  me  that  there  is  a  complete  in- 
consistency between  his  being  vendor  in  possession  and  his 
having  the  rights  which  are  given  him  by  this  agreement  in 
December,  1866,  and  it  is  clear  that  this  rent,  rates,  and 
taxes,  were  advances  nnder  the  agreement  of  December,  1866, 
and  he  can  have  the  security  given  to  him  by  that  agree- 
ment, and  no  other  security. 

That  secnrity  does  not  touch  the  property  which  had  been 
previously  charged  for  the  benefit  of  the  debenture  holders, 
as  in  fact  it  could  not  have  touched  it,  even  if  it  professed 
to  do  so. 

I  agree  also  with  what  the  Lord  Justice  has  said,  that 
there  is  no  information  to  induce  us  to  order  further  in- 
quiries, and  that  we  must  decide  this  case  on  the  facts  which 
are  before  us  on  the  settled  statement 

BAOOAXiLAY,  J. A.:  I  am  of  the  same  opinion,  and  for  the 
same  reasons  as  have  been  given  by  the  liords  Justices.  I 
do  not  think  it  desirable  to  add  anything. 
424]  *Bbett,  J. :  As  I  understand  it,  two  main  questions 
are  raised  here :  first,  whether  the  order  of  the  Vice-Chan- 
cellor can  stand  as  it  is ;  and,  secondly,  if  it  Tsannot,  whether 
certain  variations  which  have  been  suggested  should  be 
made  in  it. 

As  I  understand  the  case,  the  question  is,  whether  the  or- 
der that  the  proceeds  of  a  certain  sale  should  be  paid  to 
Grissell  before  the  debenture  holders,  so  far  as  to  repay  him 
his  advances,  is  erroneous.  The  argument  on  one  side  is, 
that  the  order  of  the  Vice-Chancellor  should  be  sustained 
because  the  disbursements  to  which  this  priority  is  given 
were  made  under  an  order  of  the  Vice-Chancellor,  that  that 
order  did  give  to  Grissell  this  priority  over  the  debenture 
holders,  and  that  the  Vice-Chancellor  was  justified  in  mak- 
ing such  an  order.  On  the  other  side  it  is  said  that  no  order 
at  all  was  made  by  the  Vice-Chancellor;  that  there  was  on 
the  23d  of  December  an  agreement  between  the  liquidator 
and  Grissell ;  that  if  this  agreement  was  an  order  of  the 
Vice-Chancellor,  upon  the  true  construction  of  it,  it  does 
not  give  this  priority  to  Grissell ;  and  that  if  it  were  an  or- 
der, and  the  true  construction  of  it  were  that  it  does  give 
this  priority,  or  assume  to  give  this  priority,  that  it  would 
be  an  order  that  the  Vice-Chancellor  was  not  entitled  to 
make, 
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Now,  in  the  first  place,  it  is  said  that  it  is  an  order,  because 
it  has  been  approved  of  by  the  Vice-Chancellor.  But  that 
argument  seems  to  me  to  go  this  length,  to  say  that  everv- 
thmg  which  is  done  in  a  voluntary  winding-up  under  tne 
supervision  of  the  court  is  done  under  an  order  of  the  court, 
and  it  would  make  a  voluntary  winding-up  under  super- 
vision the  same  thing  as  a  winding-up  under  the  order  of 
the  court.  I  cannot  think  that  the  meaning  of  the  act  of 
Parliament  is,  that  the  approval  of  the  court  to  things  which 
are  done  in  a  voluntary  winding-up  under  its  supervision 
amounts  to  an  order  of  the  court  in  any  way. 

But  if  this  were  an  order,  it  seems  to  me  that  it  does  not 
give  that  priority ;  and,  certainly,  if  it  were  an  order,  and, 
if  upon  the  true  construction  of  it,  it  did  give  this  priority, 
it  seems  to  me  that  the  court  could  not  by  any  order  of  its 
own  take  away  from  the  debenture  holders  any  rights  which 
they  had.  Now  the  debenture  holders,  by  the  terms  of  the 
mortgage  to  them,  have  a  ^mortgage  on  the  leaseholds  [425 
and  machinery  and  plant  of  this  company,  and  that  was  a 
first  charge  upon  it,  and  no  subsequent  agreement  by  anv- 
body  except  themselves,  and  no  order  of  any  court  (iould 
take  away  that  priority  from.  them.  Therefore  I  think 
it  was  not  an  order,  and  if  it  were  an  order,  the  interpre- 
tation put  upon  it  by  the  Vice-chancellor  in  his  last  or- 
der was  incorrect,  and  that  if  it  were  an  order,  and  if  his 
construction  were  right,  then  it  was  an  order  which  he  could 
not  make  as  against  these  debenture  holders.  Therefore  I 
think  that  the  order  cannot  stand  as  it  is. 

Then  I  come  to  the  question  whether  it  should  be  varied 
as  suggested  by  Mr.  Cotton.  Now  the  first  point  raised 
about  that  is  with  regard  to  these  alleged  payments  of  rent, 
rates,  taxes,  and  insurance.  I  will  accept  the  alleged  doc- 
trine, that  if  he  had  been  the  unpaid  vendor  in  possession, 
as  unpaid  vendor  he  might  have  made  those  payments,  but 
I  do  not  think  that  he  was  in  this  case  in  possession  as  un- 
paid vendor.  By  the  original  agreement  of  sale  he  might 
have  gone  into  possession  as  an  unpaid  vendor,  but  if  he  had 
done  so  the  business  must  have  been  his  own.  It  may  be 
said  that  in  one  sense  he  was  actually  in  possession,  that  is, 
he  was  the  ]3erson  carryinj^  on  the  business,  but  he  was  there, 
not  as  unpaid  vendor,  which  would  have  made  the  business 
his  own,  and  him  liable  for  everything,  but  he  was  there  as 
director  for  the  company — in  other. words  he  took  possession 
for  the  company,  and  not  on  his  own  account  as  unpaid  ven- 
dor; and  certainly,  after  the  agreement  of  the  22d  of  De- 
cember, it  seems  to  me,  for  the  reasons  given  by  Lord  Justice 
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Mellisb,  impossible  to  suggest  that  he  was  in  possesion  as 
unpaid  vendor.  When  be  paid  the  rent,  rates,  taxes,  and 
insurance,  be  certainly  did  not  pay  them  in  the  character  of 
unpaid  vendor  in  possession.  I  think,  therefore,  that  the 
allied  doctrine  cannot  apply. 

With  regard  to  the  other  suggestions,  I  should  have 
thonght  that  if  any  part  of  this  fund  had  been  the  proceeds 
either  of  materials  sold  or  of  plant  or  machinery  bought  by 
him  after  the  23d  of  December,  that  such  plant  and  ma- 
chinery, or  the  proceeds  of  such  materials,  snould  not  have 
gone  to  these  debenture  holders,  and  I  should  have  thought 
that  an  inquiry  ought  to  be  made.  But  I  can  find  nothing 
426]  but  a  suggestion  made  in  court  that  anything  of  *the 
kind  has  taken  place,  and  certainly  that  suggestion  is  abso- 
lutely contrary  to  the  finding  in  the  statement  before  us. 
I  therefore  think  that  is  a  matter  which  ought  not  to  be 
noticed,  and  in  respect  of  which  no  order  of  the  court  ought 
to  be  made. 


Biggings^  Q.C.,  and  Hastings^  Q.C.,  for  the  liquidators, 
then  proceeded  to  argue  against  the  claim  for  priority  of  the 
debenture  holders :  This  company  is  the  creature  oi  the  act 
of  1862,  and  its  assets  must  be  administered  according  to  that 
act,  which  provides'  expressly  for  the  costs  of  the  liquida- 
tors. The  debenture  holders  have  allowed  liquidators  to  be 
appointed,  and  have  had  the  benefit  of  their  labor,  and  must 
allow  them  their  costs  and  remuneration.  But  for  that,  the 
whole  property  would  have  been  lost.  They  were  appointed 
by  the  court,  and  the  court  must  provide  for  their  costs.  If 
it  had  been  a  suit  either  as  plaintiffs  or  as  receivers,  they 
would  have  had  their  costs :  Perry  v.  Oriental  Hotels  Com- 
pany (*).  The  act-  expressly  provides  by  sect.  133  that  the 
liquidators  may  carry  on  the  business,  and  if  so,  they  must 
have  their  costs.  The  debenture  holders  cannot  be  allowed 
to  lie  by  for  nine  years  and  then  come  and  claim  the  benefit 
of  all  tnat  has  been  done  without  paying  for  it. 

Jamks,  L.  J.:  I  am  of  opinion  that  the  claim  on  behalf  of 
the  liquidators  cannot  be  sustained.  No  doubt  it  is  a  very 
hard  case  for  them  that  they  have  had  to  deal  with  an  in- 
solvent company,  but  they  ought  to  have  looked  into  that 
matter  before  tney  incurred  expenses  and  made  themselves 
liable.  Those  who  render  services  to  an  insolvent  company, 
or  an  insolvent  person,  frequently  find  they  have  to  go  withr 
out  payment,  and  the  liquidators  should  not  have  incurred 

(>)  Law  Bep.,  12  £<).,  126, 
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disbursements  which  they  had  no  means  of  being  reim- 
bursed. I  do  not  wish  to  refer  to  what  I  said  myself  on  the 
former  occasion,  except  that  it  was  an  order  of  .the  Court  of 
Appeal  made  upon  consideration  of  this-  matter,  and  it  ap- 
pears *that  the  only  thing  which  <x)uld  be  left  open  [427 
was  the  costs  of  the  preservation  and  of  the  sale  of  the  prop- 
erty ;  but  the  costs  of  the  liquidators  in  the  liquidation,  and 
the  ordinary  costs  of  the  proceedings,  were  not  in  any  way 
to  be  even  Kept  open  from  that  day  to  this  as  between  the 
liquidators  and  the  debenture  holders.  The  debenture  hold- 
ers are  the  creditors  to  whom  the  property  belonged ;  they 
were  creditors  of  the  company  independently,  but  besides 
being  creditors  of  the  company  they  had  a  specific  right  to 
the  property  for  the  purpose  of  paying  their  debts,  if  the 
property  is  realized  int  the  proceedings  to  which  they  are 
parties  they  m  ust  pay  the  costs  of  the  realization,  just  as 
they  would  have  had  to  pay  them  if  they  had  th'eir  own  suit 
for  the  purpose  of  r^lizing  it,  or  if  they  had  employed  a 
person  out  of  doors.  Those  are  charges  to  be  deducted  out 
of  the  proceeds  of  the  property,  and  they  are  only  entitled 
to  the  net  proceeds  of  the  property. 

No  doubt,  as  I  said  before,  it  has  been  argued  that  there 
were  costs  of  preservation,  which  means  that  by  keeping 
the  thing  going  for  some  years  the  property  ultimatelv  real- 
ized more  for  the  debenture  holders  than  it  would  have 
otherwise  realized.  But  this  is  merely  a  surmise  which  we 
cannot  adopt,  aiid  even  if  it  were  true  it  would  really  make 
no  difference  whatever.  The  services  rendered  in  that  way 
affected  the  mortgagors,  and  though  continuing  the  business 
might  ultimately  tend  to  make  the  property  fetch  more,  it 
cannot  create  a  charge  against  the  mortgagee.  The  onlv 
costs  for  the  preservation  of  the  property  would  be  such 
things  as  have  been  stated,  the  repairing  of  the  property, 
paying  rates  and  taxes,  which  would  be  necessary  to  pre- 
vent any  forfeiture,  or  putting  a  person  in  to  take  care  of 
the  property.  It  is  quite  clear  from  all  that  we  know  in 
this  case  here  that  these  liquidators  never  paid  anything  of 
that  kind.  The  property  which  is  the  subject-matter  of 
these  proceedings,  that  is  to  say,  the  leaseholds,  machinerv, 
and  plant,  never  has  been  the  subject  of  expenditure  on  tne 
part  of  the  liquidators. 

That  being  so,  I  think  the  Vice-Chancellor  quite  right  in 
confining  the  order  to  the  costs  of  realization. 

Mellish,  L.J.:    I  am  of  the  same  opinion. 

*Baggallat,  J.  a.  :  I  also  am  of  the  same  opinion,  [428 
though  I  cannot  but  regret  that  gentlemen  should  be  placed 
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in  the  position  in  which  these  i^ntlemen  appear  to  have 
been  placed  for  so  many  years.  Bat  this  is  one  of  the  risks 
that  those  who  engage  in  a  profession  of  this  kind  must  run. 
I  regard  this  question  as  one  entirely  between  the  liquida- 
tors and  the  debenture  holders,  and  it  may  be  possible  that 
the  liquidators  may  have  claims  against  particular  deben- 
ture holders  with  respect  to  the  course  they  may  have  taken. 
With  regard  to  that  1  desire  to  say  nothing,  but  considering 
this  merely  as  a  question  between  liquidators  and  debenture 
holders  as  a  body,  it  appears  to  me  there  is  no  claim  what- 
ever beyond  that  which  the  Vice-chancellor  has  allowed, 
namely,  that  in  respect  of  the  realization  of  the  property. 
Brett,  J.:    I  am  of  the  same  opinion. 

M1NUTB8  :  Vary  order  of  Vice-Chancellor/aiid  make  a  declaration  that  the 
costs  of  Grissell  and  the  liquidators  properly  incurred  in  realizing  the  properties 
comprised  in  the  debenture  security  are  to  be  paid  out  of  the  fund  :  and,  subject 
thereto,  the  futid  belongs  to  the  debenture  creditors.  Debenture  creditors  to 
add  their  costs  of  appeal  to  their  debt.  Liquidators  to  have  their  costs,  less 
any  costs  occasioned  by  their  appeal  out  of  the  fund.     No  costs  to  GrisselL 

Solicitor  for  Financial  Society :  O,  M.  ClemerUs. 
Solicitor  for  other  parties :  C,  Morqan. 
Solicitors  for  liquidators :  Argles  &  Rawlins. 
Solicitors  for  Grissell :  Bircham  &  Co. 
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429]  *RoACH  V.  Trood. 

[1872    R.     88.] 

Fraudultnt  Appoinimenl^Void  Condition  annexed  to  Appoinimml — Ben^  of  Ap- 
pointee— Contemporaneous  Re-tetilenient — Famtljf  ArrangemenL 

Under  a  marriage  settlement  made  in  1820,  a  father  had  a  power  of  appointment 
among  his  children.  He  afterwards  borrowed  the  fands  subject  to  the  power, 
amounting  to  £6,000,  from  the  trustees  of  the  settlement,  on  the  secarity  of  a  free- 
hold estate  which  was  his  own  property. 

On  the  marriage  of  his  only  daughter  in  1858,  the  father  settled  a  sum  of  £8,000 
upon  her  out  of  his  own  property. 

In  1868,  the  father  executed  three  deeds  of  even  date.  By  the  first,  he  made  a 
Toluntary  settlement  of  the  freehold  estate  with  some  other  property  on  his  eldest 
■OD,  E  ,  for  his  life,  with  remainder  for  the  benefit  of  E/s  children  or  remoter  issue, 
as  E  should  appoint,  and  in  default  of  appointment,  to'E.'s  children  equally,  and  in 
default  of  children,  to  himself  in  fee. 

By  a  second  deed,  the  father  appointed  the  whole  of  the  £6,000  under  his  mar- 
riage settlement  to  E.,  absolutely ;  and  the  .same  deed  contained  a  release  by  the 
father  and  his  wife,  and  also  by  G.  and  the  narvivinfi^  trustee  of  the  settlement,  of 
the  mortgage  debt  of  £6,000,  and  a  couY^yAnoe  by  the  same  parties  of  the  freehold 
estate  discharged  from  the  mortgage  to  the  uses  of  the  voluntary  settlement  of  even 
date. 

By  a  third  deed,  the  father  gave  the  residue  of  his  property  to  Ids  only  other 
eon,  a. 
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.  The  father  made  his  will,  hearing  the  same  date,  and  thereby  con^rmed  the  three 
deeds  of  even  date,  and  charged  nis  altimate  remainder  under  the  first  deed  with 
£8,000,  in  favor  of  his  only  daughter,  M.,  and  subject  thereto,  g^ve  the  same  to  R. 

The  father  died  in  1864. 

R,  although  made  a  party  to  the  two  first-mentioned  deeds  of  even  date,  was  not 
consulted  on  their  preparation,  and  he  at  first  refused  to  execute  them,  but  he  did 
in  fact  execute  them  in  the  year  1871 : 

i/e2(f  (reversing  the  decision  of  Malins,  V.C.)i  thAt  in -the  opinion  of  the  court  the 
arrangement  by  which  the  mortgage  debt  of  £6,000  had  heefk  released  and  the  ulti- 
mate remainder  reserved  to  tlie  father  had  not  been  made  for  the  punpose  of  beu' 
efitinff  the  appointor ;  and  that  the  appointment  was  not  fraudulent  or  invalid : 

//«&,  also,  that  the  condition  annexed  to.  the  appointment,  that  £.  should 
release  the  estate  from  the  mortgitfe  debt,'  was  not  binding  upon  £.  until  he 
^assented  to  the'aiTangement;  and  that  he  might  have  claimed  the  benefit  [430 
of  the  absolute  appointment  in  his  favor  discharged  from  the  condition,  but  that, 
having  executed  the  deeds,  he  had  by  his  voluntary  act  assented  to  be  bound 
by  the  conditions. 

jRe  Manderii  Truat  Q)  and  Topham  v.  Duke  of  PwrOcmd  (*)  distinguished. 

This  was  an  appeal  from  a  decision  of  Vice-chancellor 
Malins. 

By  the  settlement  made  in  contemplation  of  the  marriage 
of  Edward  Trood  with  Mary  Smith,  and  dated  the  14th  of 
January,  1820,  it  was  declared  that  the  trastees  should 
stand  possessed  of  certain  bank  annuities  upon  trust  to  per- 
mit the  said  Edward  Trood  to  receive  the  income  during  his 
life,  and  after  his  decease  to  pay  the  income  to  the  said 
Mary  Smith  for  her  life,  and  from  and  after  the  decease  of 
the  survivor  of  them,  upon  trust  to  assign  and  make  over 
the  said  bank  annuities  unto  and  amongst  or  in  trust  for 
the  benefit  of  all  and  every  or  such  one  or  more  of  the  chil- 
dren of  the  marriage  as  the  said  Edward  Trood  should  by 
deed  or  will  appoint,  and  in  default  of  appointment,  as  the 
said  Mary  Smith,  if  the  survivor,  should  appoint,  and  in 
djefault. thereof  to  assign  and  make  over  the  trust  moneys 
unto  all  the  children  or  issue  of  the  said  then  int.ended  mar- 
riage, as  tenants  in  common. 

There  was  issue  of  such  marriage  four  children  only,  viz., 
the  defendant  Edward  Trood,  who  was  the  eldest  son,  the 
defendant  Robert  Trood,  and  the  plaintiff  Mary  Roach,  all 
of  whom  attained  the  age  of  twenty-one  years  in  the  lifetime 
of  their  father,  and  Thomas  Trood,  who  died  an  infant. 
The  trustees  of  the  settlement  received  and  realized  the 
funds  subject  thereto,  and  on  the  28th  of  March,  1827,  lent 
the  same,  which  then  amounted  to  the  sum  of  £6,000  ster- 
ling, to  Edward  Trood,  the  father,  upon  a  mortgage  in  fee 
of  a  certain  farm  known  as  Bowhay  and  Mays,  situate  in 
the  parish  of  Exminster,  in  the  county  of  Devon. 

Upon  the  occasion  of  the  marriage  of  his  daughter,  the 
plaintiff  Mary  Roach,  in  1863,  Edward  Trood  the  elder 

(1)  4  Drew.,  694.  .  (*)  Law  Rep.,  6  Ch.,  40. 
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made  a  provision  for  her  to  the  amoant  of  £6,000,  and  ten 
years  later  he  determined  to  make  a  disposition  of  the  resi- 
due of  his  property  in  favor  of  his  two  sons ;  his  property 
then  consisted  of  the  said  farm  called  Bowhay  and  Mays, 
431]  subject  to  the  mortgage  for  £8,000  *to  the  trustees 
of  his  marriage  settlement,  and  of  certain  other  freehold 
properties  in  the  county  of  Devon,  including  about  eight 
acres  of  marsh  land  in  the  parish  of  Alphington,  and  an 
undivided  moiety  of  certain  other  lands  in  the  parish  of 
Crediton.  He  was  also  possessed  of  live  and  dead  stock, 
and  other  personal  estate  of  considerable  value.* 

For  the  purpose  of  effectuating  this  determination  he 
caused  three  several  indentures,  respectively  dated  the  6th 
of  April,  1863,  to  be  prepared.  The  first  of  these  indentures 
was  expressed  to  be  made  between  the  said  Edward  Trood 
the  elder  of  the  first  part,  the  defendant  Edward  Trood  of 
the  second  part,  and  the  defendant  Robert  Trood  of  the  third 
part,  and  thereby,  after  reciting  that  the  said  Edward  Trood 
the  elder,  in  consequeuce  of  his  increasing  infirmities  and 
advanced  age,  had  determined  to  relinquish  the  manage- 
ment of  his  affairs  and  to  miake  an  immediate  provision  for 
his  two  sons,  which  provision  as  to  the  defendant  Edward 
Trood  was  to  be  as  tnereinaf  ter  expressed,  it  was  witnessed 
that  the  said  Edward  Trood  the  elder  did  thereby  grant  unto 
the  defendant  Edward  Trood,  his  heirs  and  assigns,  the  said 
farm  and  lands  called  Bowhay  and  Mays,  and  also  the  said 
marsh  land  at  Alphington  and  the  pew  known  as  Bowhay 
Pew  in  Exminster  church,  to  hold  the  same  to  the  use  of 
the  defendant  Edward  Trood  during  his  life,  with  power  in 
the  event  of  his  marriage  to  charge  the  said  hereditaments 
and  premises  with  an  annuity  not  exceeding  £100  for  his 
wife  or  widow,  and  from  and  after  riie  decease  of  the  defen- 
dant Edward  Trood,  upon  and  for  such  uses  and  trusts  for 
the  benefit  of  the  children  or  more  remote  issue  of  the  de- 
fendant Edward  Trood  as  the  defendant  Edward  Trood 
should  by  deed  or  will  appoint,  and  in  default  of  such  ap- 

Sintment,  then  to  the  use  of  all  the  .children  of  the  defen- 
nt  Edward  Trood  as  tenants  in  common  :  And  in  the  said 
indenture  was  contained  a  proviso  that  if  there  should  be 
n6  child  of  the  defendant  Edward  Trood  who  should  acquire 
an  interest  in  the  said  hereditaments  and  premises  under 
the  provisions  therein  contained,  the  said  hereditaments  and 
premises  should  go  over  and  be  to  the  use  of  the  said  Ed- 
ward Trood  the  elder,  his  heirs  and  assigns,  forever :  And 
by  the  same  indenture  the  said  Edward  Trood  the  elder 
granted  and  assigned  to  the  defendant,  Edward  Trood,  his 
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heirs,  execntors,  *admini8trators  and  assigns,  the  [432 
said  undivided  moiety  of  marsh  land  in  the  parish  of  Gredi- 
ton,  and  also  all  the  live  and  dead  stock  and  other  per- 
sonal estate  and  effects  therein  particularly  mentioned  and 
described. 

The  second  indenture,  also  dated  the  6th  of  April,  1863, 
was  expressed  to  be  made  between  the  said  Edward  Trood 
,the  elder  of  the  first  part,  Mary  Trood,  his  wife,  formerly 
Mary  Smith,  of  the  second  part,  the  defendant  Abraham 
Smith  (who  was  the  devisee  oi  trust  estates  of  the  surviving 
trustee  of  the  aforesaid  marriage  settlement)  of  the  third 

?art,  the  defendant  Edward  Trood  of  the  fourth  part,  and 
ohn  Geare  of  the  fifth  part,  and,  after  reciting  the  indenture 
of  settlement  of  the  14tn  of  January,  1820,  the  indenture  of 
mortgage  of  the  28th  of  March,  1827,  and  the  deed  of  gift 
of  even  date,  and  further  reciting  that  the  said  Edward 
Trood  the  elder  and  Mary  his  wife  were  resfjectively  de- 
sirous that  the  said  hereditaments  should  be  enjoyed  by  the 
defendant  Edward  Trood  and  his  issue  mrsuant  to  the  limi- 
tations contained  in  the  said  deed  of  gilt  discharged  from 
the  said  mortgage,  and  that  it  had  been  accordingly  agreed 
that  the  aforesaid  settled  moneys  should  be  appointed  and 
the  said  hereditaments  released  and  conveyed  in  manner 
thereinafter  expressed,  and  further  reciting  that,  in  consid- 
eration of  the  defendant  Abraham  Sidith  joining  therein,  it 
had  been  agreed  to  execute  such  release  as  was  thereinafter 
contained  Iq  relation  to  the  trust  of  the  said  settlement,  it 
was  witnessed  that  the  said  Edward  Trood  the  elder,  in 
exercise  of  the  power  for  that  purpose  given  to  him  by  the 
said  indenture  of  settlement,  did  thereby  irrevocably  ap- 
point that  from  and  after  the  decease  of  the  survivor  of  them 
the  said  Edward  Trood  the  elder  and  Mary  his  wife,  all 
and  singular  the  trust  funds  or  property  comprised  in  or 
affected  by  the  said  indenture  of  settlement  should  remain 
and  be  upon  trust  for  the  absolute  benefit  of  the  defendant 
Edward  Trood,  his  executors,  administrators  and  assigns: 
And  by  the  same  indenture  it  was  further  witnessed  that 
the  said  Edward  Trood  the  elder  in  respect  of  his  life  in- 
terest, and  the  said  Mary  Trood  in  respect  of  her  reversion- 
ary interest  in  the  moneys  secured  by  the  said  mortgage, 
and  the  defendant  Edward  Trood  in  respect  of  his  riglit  to 
the  capital  of  the  moneys  secured  by  the  said  mortgage  in 
expectancy  upon  *the  death  of  his  said  parents,  did  [433 
thereby  severally  and  respectively  release,  and  the  defen- 
dant Abraham  Smith,  according  to  his  estate  or  interest, 
and  by  the  directioji  of  the  said  Edward  Trood  the  elder 
18  Eng.  Rep.  76 
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and  Mary  bis  wife,  and  of  the  defendant  Edward  Trood,  did 
thereby  grant  and  release  nnto  the  said  John  Geare,  his 
heirs  and  assigns  forever,  all  and  singular  the  aforesaid 
lands  and  hereditaments  called  Bpwhay  and  Mays,  and 
other,  if  any,  the  hereditaments  comprised  in  or  subject  to 
the  operation  of  the  said  mortgage,  to  hold  the  said  here- 
ditaments and  premises  onto  the  said  John  Geare,  his  heirs 
and  assigns  forever,  freed  and  discharged  from  the  said 
security,  but  to  such  uses,  upon  such  trusts,  and  with  and 
subject  to  such  powers  and  provisions  as  were  in  and  by 
the  said  indenture  of  even  date  expressed  and  declared  of 
and  concering  the  same. 

These  two  deeds  were  executed  by  the  several  persons 
expressed  to  be  parties  thereto,  other  than  the  defendant 
Edward  Trood  and  the  said  John  G^are,  at  or  about  the 
time  of  the  date  thereof,  but  neither  of  the  said  deeds  was 
theu'executed  by  the  defendant  Edward  Trood,  who  refused 
at  first  to  concur  in  them,  but  ultiq|Lately  executed  them  in 
the  year  1871. 

By  the  third  indenture,  dated  also  the  6th  of  April,  1863, 
the  said  Edward  Trood  the  elder  gave  to  the  defendant 
Robert  Trood  the  residue,  or  .the  greater  part  of  the  residue, 
of  his  property. 

On  the  same  day,  the  6th  of  April,  1863,  the  said  Edward 
Trood  the  elder  executed  his  will  of  that  date,  and  by  such 
will,  after  certain  specific  and  pecuniary  legacies,  he  con- 
firmed the  deeds  of  gift  respectively  execute^  by  him  in 
favor  of  his  two  sons  and  of  the  children  or  other  issue  of 
the  defendant  Edward  Trood ;  and  after  referring  to  the 
contingency  upon  the  happening  of  which  the  estate  called 
Bowhay  and  Mays  and  the  marsh  land  in  the  parish  of  Al- 
phington  were  limited  to  the  use  of  himself,  his  heirs  and 
assigns,  and  expressing  his  desire  to  provide  for  the  happen- 
ing of  such  contingency,  he  declared  that  upon  the  happen- 
ing thereof  the  said  lands  and  premises  should  be  chained 
with  the  sum  of  £3,000  for  the  children  of  his  daughter,  the 
plaintiff  Mary  Roach,  in  equal  shares,  and  subject  to  such 
charge,  and  to  the  estates,  rights,  or  interests  of  those  in 
4341  whose  favor  the  said  deed  of  gift  *was  made,  he  de- 
vised the  said  estate  and  marsh  land,  as  well  as  all  the  real 
and  personal  estate  and  effects  whatsoever  over  which  he  re- 
tained the  power  of  disposition,  unto  his  son  Robert,  his 
heirs,  executors,  administrators  and  assigns,  absolutely. 

Mary  Trood  died  in  February,  1864,  in  the  lifetime  of  Ed- 
ward Trood  the  elder,  and  Edward  Trood  the  elder  died  on 
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the  14th  of  September,  1864,  without  altering  his  will,  which 
was  duly  proved. 

After  the  death  of  Edward  Trood  the  elder,  the  defendant 
Edward  Trood  disputed  the  validity  of  the  three  deeds  of  the 
6th  of  April,  1863,  alleging  that  they  had  been  obtained  by 
fraud  and  undue  influence  of  the  defendant  Robert  Trood, 
and  on  the  7th  of  April,  1866,  he  filed  a  bill  to  which  the  de- 
fendant Robert  Trood  and  the  plaintiffs  were  made  defen- 
dants, and  thereby  prayed  that  the  said  three  deeds  might 
be  set  aside.  Such  suit,  however,  was  not  proceeded  with, 
and  in  the  early  part  of  the  year  1866  t}ie  bill  therein  was 
dismissed  with  costs  on  the  application  of  Edward  Trood, 
the  plaintiff  in  the  suit. 

The  present  bill  was  filed  by  Mary  Roach  and  her  hus- 
band against  her  two  brothers,  Edward  Trood  and  Robert 
Trood,  alleging  that  the  appointment  was  made  by  Edward 
Trood  the  elder,  not  for  the  benefit  of  his  son,  the  defen- 
dant Edward  Trood,  but  with  the  object  of  relieving  his  own 
estate  from  the  obligation  to  pay  the  sum  of  £6,000,  and  of 
enabling  him  to  dispose  of  his  estate  called  Bowhay  and 
Mays,  freed  from  the  mortgage  created  thereon  for  securing 
the  said  sum ;  and  it  prayed  for  a  declaration  that  the  ap- 
pointment of  me  sum  of  £6,000  in  favor  of  Edward  Trood 
was  fraudulent  and  void  as  against  the  plaintiffs,  and  that 
their  one-third  share  ought  to  be  raised  by  mortgage  out 
of  the  Bowhay  and  Mays  estate. 

The  case  came  on  for  hearing  before  Vice-Chancellor 
Malins  on  the  14  th  of  December,  1874. 

J.  Pearson^  Q.C.,  and  Freeling^  for  the  plaintiff. 

OlassBy  Q.C.,  and  Bevir^  for  Edward  Trood. 

Cotton^  Q.C.,  and  Chapman  Barber^  for  Robert  Trood. 

Mar  ten  J  Q.C.,  and  Morsheadj  and  Badcocky  for  other 
parties. 

*Malins,  V.C,  after  stating  the  facts  of  the  case,  [435 
continued:. 

There  is  no  question  whatever  that  Edward  Trood  the 
elder  might  properly  on  that  occasion,  without  assigning 
any  reason,  have  made  an  absolute  appointment  of  £6,000 
to  the  eldest  son,  Edward,  or  to  any  other  of  his  children, 
because  he  had  an  exclusive  power  of  appointment,  and 
therefore  could  have  given  all  to  one,  or  divided  it  as  he 
thought  fit.  If,  therefore,  he  had  executed  a  deed  by  which 
he  simply  appointed  the  £6,000  to  Edward,  no  objection 
could  have  been  raised. 

Then  it  has  been  said  by  Mr.  Glasse  and  Mr.  Bevir  (and 
I  entirely  agree  with  the  cases  that  have  been  cited  on  that 
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point)  that  in  these  cases  of  appointments  yoa  mast  look  at 
the  surroundinj^  circumstances  and  see  what  was  the  real 
transaction.  Ii  Mrs.  Roach  had  been  brought  into  this 
arrangement  and  had  got  any  benefit,  and  I  could  see  that 
it  was  a  proper  family  arrangement,  I  should  be  willing  to 
adopt  the  principle  laid  down  in  Askham  v.  Barker  {*\  and 
by  V  ice-Chancellor  James  in  Cooper  v.  Cooper  ('),  and  to 
have  supported  this  appointment.  Unfortunately,  the  busi- 
ness did  not  take  that  shape,  for  having  first  of  all  settled 
this  estate,  which  was  subject  to  the  charge  of  £6,000,  upon 
the  son  for  life,  with  remainder,  as  I  have  stated,  to  the 
children,  and  remainder  in  reversion  to  himself  in  fee,  he 
executed  another  deed  of  the  same  date,  which  is  sought  to 
be  impeached.  [His  honor  then  stated  the  material  con- 
tents of  the  second  deed,  and  also  of  the  third  deed  of  even 
date,  and  continued :]  Edward  Trood  also  made  his  will  on 
the  same  day,  the  effect  of  which  is  to  confirm  these  transac- 
tions and  to  give  Robert  Trood  his  whole  property,  sub* 
ject  only  to  this,  that  on  the  happening  of  a  certain  event — 
namely,  the  failure  of  Edward's  issue — £3,000  was  to  go, 
not  to  the  daughter,  but  to  her  children.  I  was  at  first 
under  the  impression  that  there  would  be  in  effect  a  case  of 
election  against  the  daughter ;  but  as  the  gift  is  not  to  her- 
self and  children,  no  case  of  election  arises,  and  only  in  a 
certain  event  the  £8,000  goes  to  the  daughter.  Up  to  the 
6th  of  April,  1863,  it  is  perfectljr  clear  that  the  daughter 
had  vested  in  her,  subject  to  its  being  divested  by  the  execu- 
436]  tion  of  the  power,  one-third  of  the  £6,000,  *and  if 
the  settlement  stands,  she  is  divested  of  that  by  the  deed 
of  the  next  day. 

The  c^uestion  is,  can  this  transaction  stand  t  If  there  is 
an  appointment  for  the  benefit  of  the  objects  of  the  power, 
there  being  no  corrupt  motive  and  no  oargaining  by  the 
father  for  himself,  then  she  is  deprived  of  any  interest  in 
the  fund;  but  when  I  find  that  the  appointment  is  in  fact 
to  Edward  only  for  life,  with  remainder  to  his  issue  not  ob- 
jects of  the  power,  with  remainder  to  the  testator,  who  is 
the  donee  of  the  power  and  cannot  exercise  it  for  his  own 
benefit,  I  cannot  do  otherwise  than  come  to  the  conclusion 
that  there  has  been  that  degree  of  irregularity  in  the  execu- 
tion of  the  deed  that  the  result  is,  without  any  compensa- 
tion to  the  daughter  for  the  interest  vested  in  her  before 
this  power  was  executed,  she  is  by  this  transaction  deprived 
of  all  interest,  while  the  attempt  is  to  confer  that  interest 
upon  persons  some  of  whom  are  not  objects  of  the  power — 

(1)  n  Bear.,  87.  (*)  Uw  Rep.,  8  £q.,  822. 
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Damely,  Edward,  his  children  (if  he  had  any),  and  the  tes- 
tator himself,  who  by  his  will  disposes  of  the  interest  which 
he  acquired  under  it. 

I  am  unable  to  bring  this  case  within  any  of  the  decisions 
relied  on  by  the  defendant  Edward  Trood  s  counsel ;  but  I 
think  }^  does  fall  within  the  cases  relied  upon  by  the  other 
side,  namely,  Topham  v.  Ihike  of  Partlarid{')  and  He 
MarsderCs  Trust  {^\  where  it  was  decided  that  if  there  be 
any  collateral  advantage  to  persons'  who  are  not  objects  of 
the  power,  however  good  the  intention,  that  is  enough  to 
vitiate  tlie  appointment.  The  recitals  in  the  deed  show  the 
object  was  not  to  give  the  property  absolutely  to  Edward, 
but  to  release  the  estate  of  which  he  was  made  tenant  for 
life,  for  the  benefit  of  him  and  those  interested  in  it.  In 
my  opinion  that  vitiates  the  appointment.  There  will  there- 
fore be  a  declaration  that  the  appointment  is  invalid  so  far 
as  it  affects  the  interests  of  the  plaintiff. 

Prom  this  decision  the  defendant  Edward  Trood  appealed, 
and  the  appeal  came  on  for  hearing  on  the  14th  of  December, 
1875.     ' 

Chitty^  Q.C.,  and  B.  B.  Roger Sy  for  the  appellant:  We 
contend,  first,  that  there  was  a  good  appointment  to  Edward 
*Trood,  followed  by  a  void  condition  that  he  should  [437 
release  the  estate  from  the  mortgage,  which  condition  he 
had  a  right  to  neglect:  Sugden  on  Powers (*) ;  Parwell  on 
Powers  O  ;  Alexander  v.  Alexander  (') ;  Sadler  v.  Pratt  (•) ; 
Woolridge  v.  Woolridge  (') ;  PhurcJiill  v.  Churchill  (') ;  Las- 
sence  v.  Tierney  (•)  ;  Kellett  v.  Kellett  ("). 

Secondly,  we  say  that  the  appointment  was  good,  although 
made  with  a  view  to  a  contemporaneous  resettlement  by  the 
defendant  Edward  Trood.  Such  an  appointment  is  good, 
provided  there  is  no  bargain  between  the  appointor  and  ap- 
appointee,  and  there  was  no  bargain  here:  White  v.  &t. 
Barhe  (") ;  Bir^ey  v.  BirUy  (") ;  and  such  appointments 
will  be  upheld  even  though  the  deed  of  appointment  may 
be  incorrectly  framed.  There  would  have  been  no  objection 
to  the  present  appointment  if  the  release  had  been  made  by 
a  separate  deed,  and  the  court  will  not  allow  the  appoint- 
ment to  fail  merely  because  What  ought  to  have  been  done 


(<)  1  D.  J.  A  S.,  617;  Law  Rep.,  6 
Ch.,  40. 
(^)  4  Drew ,  694. 
(»)  8th  ed.,  p.  626. 
(*)  Pasjo  235. 
(')  2  Ves.  Sen.,  644. 
(•)  6  Sim.,  632. 


0)  Job.,  68. 

(8)  Law.  Rep.,  5  Eq.,  44. 

(*)  1  lyiac.  (b  G.,  651. 
(»«)  Law  Rep.,  8  H.  L.,  160. 
(»)  1  V.  ik  B.,  899. 
(»«)  26  Beav.,  299. 
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by  two  deeds  has  been  done  by  one:  Daniel  v.  Ark- 
Wright  (") ;  lie  Oosset '  s  Settlement  (") ;  Sugden  on  Pow- 
ers (").  It  is  true  that  the  appointor  reserved  to  himself  the 
uUiniate  remainder,  but  an. appointment  is  not  necessarily 
void  because  the  appointor  may  derive  a  benefit  from  it. 
The  question  is  whether  the  appointor  was  influenced  in 
making  the  appointment  by  the  possible  benefit  wRich  he 
might  receive:  Cooper  v.  Cooper  Q;  In  re  HtUsKs  Char- 
ity (•) ;  Askham  v.  Barker  (•) ;  Vane  v.  Lord  Dungan- 
non  (')•  In  the  present  case  the  appointor  was  advanced  in 
life,  and  the  possible  benefit  which  he  might  receive  was 
very  trifiing,  and  on  the  other  hand  the  benefit  given  to  Ed- 
ward Trood  by  the  ^ole  transaction  was  substantial,  and 
far'exceeded  the  value  of  the  ultimate  reversion.  The  two 
cases  of  Topham  v.  Duke  of  Portland  (•)  and  Re  Mars- 
derCs  Trust  (•),  which  are  relied  on  by  the  other  side,  are 
438J  distinguishable,  for  in  both  these  cases  the  whole 
purpose  of  the  appointments  was  unjustifiable. 

Tfiirdly,  we  say  that  if  the  gift  is  not  fraudulent,  it  can- 
not be  impeached  merely  on  account  of  the  transaction  con- 
ferring a  benefit  on  persons  who  are  not  objects  of  the  power, 
but  it  is  good  to  the  extent  of  the  life  estate  of  the  defen- 
dant Edward  Trood.  The  life  estate  may  be  severed  from 
the  limitations  to  the  children  and  the  ultimate  remainder 
to  the  appointor. 

Badcock^  for  an  infant  child  of  the  appellants. 

/.  Pearson^  Q.C.,  and  Freeling^  for  tne  plaintiffs :  The  ap- 
pointment is  fraudulent  and  void  m  toto.  The  whole  transac- 
tion is  indivisible,  and  the  intention  of  the  appointor  was  that 
persons  should  be  benefited  who  were  not  objects  of  the  power. 
Topham  V.  Duke  of  Portland  (*)  and  Re  Marsden's  Trust  (•) 
are  precisely  in  point. .  It  is  said  that  the  same  result  might 
have  been  produced  legally  if  the  appointor  had  taken  some 
other  course ;  but  powers  must  be  strictly  executed,  and  the 
court  has  never  encouraged  laxity  in  dealing  with  them. 

It  is  also  contended  that  the  appointment,  though  void  in 
part,  may  be  upheld  as  to  the  life  interest  of  Edward  Trood. 
But  the  court  cannot  separate  the  good  limitations  from  the 
bad  without  disturbing  the  whole  effect  of  the  settlement. 
The  limitation  to  the  cnildren,  and  the  ultimate  remainder 
to  the  appointor,  are  essential  parts  of  the  transaction.  If 
the  appointor  had  been  told  that  the  limitation  beyond  the 

0)  2  tt  A  M,.  96.  (•)  17  BeAV,,  87. 

(»)  19  Beav.,  629.  (')  2  Sch.  A  Lef.,  118. 

(»)  8th  eA.  p.  671.  (»)  Law  Rep.,  6  Ch.,  iO. 

(*)  Law  Rep ,  8  Eq.,  812;  6  Ch.,  208.  (»)  4  Drew.,  694. 

(»)  Law  Rep.,  10  Eq.,  6. 
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life  estate  would  fail,  he  would  never  have  made  the  ap- 
pointment at  all :  Hamilton  v.  Royse  (*) ;  Birley  v.  Bir- 
Ley  (') ;  Carver  v.  Richards  (') ;  Salman  v.  Oibbs  {*) ;  Thacker 
V.  Key  (*) ;  Askham  v.  Barker  (*).] 

Cotton^  Q-C.^and  Chapman  Barber^  for  Robert  Trood. 

Marten^  Q.C.,  and  Morshead^  for  the  trustee. 

*B.  B.  Rogers^  in  reply,  referred  to  Wallgrave  v.  [439 
Tebbs  (') ;  Rucker  v.  Scholefield  (•) ;  Daniel  v.  Arkvyright  (*). 

1876.  Jan.  29.  Baggallay,  J. A.,  delivered  the  judg- 
ment of  the  court  (James,  L.J.,  Hellish,  L.J.,  and  Bag- 
gallay, J. A.)  as  follows : 

The  question  involved  in  this  appeal  is,  whether  an  ap- 
pointment of  a  sum  of  £6,000,  bearing  date  (he  6th  .of  April, 
1863,  and  expressed  to  be  made  in  the  execution  of  a  power 
conferred  upon  one  Edward  Trood  by  the  settlement  made 
on  his  marriage  in  January,  1820^  was  a  valid  exercise  of 
such  power. 

The  appointment  is  in  form  an  absolute  appointment  in 
favor  of  the  defendant  Edward  Trood,  who  was  the  eldest 
son  of  the  appointor  and  an  object  of  the  power,  but  its 
eflfect,  when  taken  in  connection  with  the  provisions  of  a 
deed  of  gift  of  even  date,  is  to  confer  benefits  not  only  upon 
the  defendant  Edward  Trood,  but  also  \ipon  other  persons, 
including  the  appointor  himself,  who  were  not  objects  of  the 
power.  On  the  part  of  the  plaintiffs,  it  is  contended  that 
when  the  real  nature  and  character  of  the  transaction  are  in- 
quired into,  there  is  clear  evidence  that  the  intention  of  the 
appointor  was  to  relieve  himself  from  certain  obligations  to 
which  he  was  subject,  and  not  to  benefit  his  son,  and  that 
the  attempted  appointment  was  consequently  wholly  void. 

This  is  tlie  reason  assigned  by  the  plaintiffs  in  the  20th 
paragraph  of  the  bill,  and  is  the  foundation  upon  which  they 
base  tlieir  claim  for  relief,  but  it  has  been  further  contended 
on  their  behalf  in  the  arguments  at  the  bar,  that  even  as- 
suming that  the  appointment  ought  not  to  be  set  aside  for 
the  reason  so  assigned,  yet  that  no  effect,  or  at  any  rate  a 
partial  effect  only,  can  ble  given  to  it  by  reaso\i  of  its  provis- 
ions being  in  favor  partly  of  an  object  of  the  power  and 
partly  of  persons  who  are  not  objects  of  the  power. 

The  solution  of  the  two  questions  thus  raised  by  the  plain- 
tiffs necessitate  a  careful  consideration  of  all  the  circum- 


(»)  2  Sch.  d  Lef.,  816,  881.  (•)  17  Beav.,  87. 

(«)  26  Beav..  299.  (')  2  K.  A  J.,  818. 

(»)  1  D.  F.  A  J.,  648.  (»)  1  H.  A  M.,  86. 

{*)  8  De  G.  A  Sm.,  848.  '              (»)  2  H.  A  M.,  96. 

(•)  Law  Rep.,  8  Eq.,  408. 
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Stances  of  the  case.  The  facts  are  not  in  dispute,  and  are  as 
follows :  [His  Lordship  then  referred  to  tlie  facts  and  read 
440]  the  material  parts  of  *the  deeds  as  stated  above,  and 
continued :]  Such  being  the  facts  of  the  case,  the  first' ques- 
tion to  be  determined  is  whether,  by  fair  and  reasonable  in- 
ference from  such  facts,  the  charges  of  fraud  asserted  by  the 
plaintiffs,  and  upon  which,  so  far  as  the  allegations  in  the 
bill  are  concerned,  they  rest  their  case,  are  established. 

The  charge  in  the  20th  paragraph  of  the  bill  is  to  this 
effect:  that  the  appointment  was  made  by  Edward  Trood 
the  elder,  not  for  the  benefit  of  his  son,  the  defendant  Ed- 
ward Trood,  or  with  the  intention  that  he  should  receive  any 
part  of  the  sum  of  £6,000  for  his  own  use,  but  with  the  ob- 
ject and  for  the  purpose  of  relieving  the  estate  of  the  said 
Edward  Trood  the  elder  from  the  obligation  to  pay  the  said 
sum,  and  of  enabling  him  to  dispose  of  his  estate  called 
Bowhay  and  Mays,  freed -and  discharged  from  the  mortgage 
created  thereon  for  securing  the  said  sum ;  and  they  further 
charge  in  the  21st  paragraph  that  such  attempted  appoint- 
ment was  fraudulent  and  void  as  against  the  plaintins,  and 
that  the  said  sum  of  £6,000  is  now  divisible  as  in  default  of 
appointment 

If ow  there  is  abundant  authority  for  the  proposition  that 
when  an  appointment  has  been  made  with  the  intention  of 
defeating  the  purposes  of  the  power,  it  will  be  treated  as 
wholly  invalid,  even  though  it  may  to  some  extent  appa- 
rently effectuate  such  purposes;  but  is  it  to  be  fairly  and 
reasonably  inferred  from  the  circumstances  of  the  present 
case  that  Edward  Trood  the  elder  had  anv  intention  of  de- 
feating the  purposes  of  the  power  which  he  was  entitled  to 
exercise }  • 

The  fact  that  under  the  provisions  of  an  appointment, 
whether  such  provisions  appear  upon  the  face  oi  the  instru- 
ment itself,  or  are  to  be  gathered  from  extrinsic  evidence, 
some  persons  who  are  not  objects  of  the  power  may  take  in- 
terests in  the  appointed  fund,  either  in  conjunction  with  or 
in  succession  to  persons  who  are  objects  of  the  power,  is  not 
of  itself  suflSicient  to  invalidate  the  appointment.    The  re- 

gorts  abound  with  cases  in  which  sucn  appointments  have 
een  upheld. 

Nor,  again,  does  the  fact,  that  the  donee  of  the  power  may 
derive  a  benefit  under  the  appointment,  necessarily  render 
the  appointment  invalid.  In  Beere  v.  Hoff mister- (^"s  a  hus- 
band and  wife  had  power  to  appoint  a  fund  to  their  cnildren, 
441]    which  fund  m  *default  of  appointment  was  settled  on 

Q)  23  Beav.,  101. 
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all  the  children  who  should  attain  twenty-one,  and  in  de- 
fault of  children  who  should  acquire  an  interest,  on  the  next 
of  kin  of  the  wife.  There  being  but  one  child,  aged  three 
ears  and  a  half,  and  the  wife  being  seriously  ill,  the  bus- 
and  and  wife  appointed  the  whole  fund  to  the  child,  reserv- 
ing a  joint  power  of  revocation.  The  child  died  two  years 
afterWarcft,  and  her  father  thereupon  became  entitled  to  the 
fund,  and  on  the  validity  of  the  appointment  being  ques- 
tioned it  was  upheld. 

On  the  other  ha9d,  in  the  case  of  WeUesley  v.  Earl  of 
Mornington  (')  an  appointment  made  bv  a  father  in  favor  of 
his  soQ,'who,  though  of  full  age  was  of  unsound  mind  and 
in  very  precarious  nealth,  and  who  shortly  afterwards  died  . 
intestate,  was  set  aside  at  the  instance  of  tne  daughter  of  the 
donee  of  the  power. 

The  distinction  in  principle  between  the  two  cases  is  ob- 
vious :  in  neither  case  was  tne  contingent  interest  reserved  to 
the  donee  of  the  power  very  remote,  out  in  each  case  his  in- 
tention in  making  the  appointment  had  to  be  gathered  from 
the  surrounding  circumstances,  and  while  in  the  latter  case 
it  was  abundantly  Isvident  that  the  intention  was  to  benefit 
himself  at  the  cost  of  his  daughter  who  was  an  object  of  the 
power,  rt  was  e(|ually  clear  in  the  former  that  the  intention 
was  not  to  beneht  himself,  except  in  the  event  of  the  death  of 
his  daughter. 

The  case  of  ReMarsden^s  Trust  {*)  has  been  much  relied 
upon  by  the  plaintifTs  counsel  in  support  of  their  contention 
that  the  appointment  in  the  present  case  is  wholly  void,  but 
the  facts  of  that  case  were  of  a  very  special  character,  and 
Vice  Chancellor  Kindersley  in  the  course  of  bis  judgment 
expressly  stated  tha^t  in  the  view  which  he  took  of  the  evi- 
dence the  power  had  been  exercised  in  such  a  way  as  to  de^ 
feat  the  purpose  for  which  it  was  given.  The  appointment 
in  that  case  was  made  by  a  mother  about  a  year  before  her 
death  in  favor  of  a  daughter  who  was  under  twenty  years  of 
age,  and  the  eldest  of  several  children,  all  of  whom  were 
objects  of  the  power,  and  it  extended  to  the  entirety  of  the 
fund  which  was  the  subject  of  the  power.  It  was,  however, 
the  intention  of  the  appointor  and  of  her  husband  that  as 
soon  as  the  daughter  attained  the  age  of  twenty-one  years 
she  should  be  ^informed  that  the  appointment  had  [442 
been  made  to  her  in  order  that  she  might  make  over  one- 
half  of  the  fund  to  the  father  absolutely,  and  give  him  a  life 
interest  in  the  other  moiety.  The  daughter  did  not  become 
aware  of  this  intention  until  she  was  informed  of  it  by  her 

(1)  2  E.  d  J.,  148.  (•)  4  Drew.,  fi94. 

18  Eng.  Rep.  77 
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father  after  she  had  obtained  her  majority,  and  on  the  va- 
lidity of  the  appointment  being  questioned  on  behalf  of  the 
otlier  objects  of  the  power  the  daughter  was  advised  to  claim 
the  whole  benefit  of  the  appointment  for  herself.  The  Vice- 
chancellor  declared  the  appointment  void,  and  it  is  evident 
that  to  have  upheld  it  in  such  a  case  would  have  been  to  give 
effect  to  the  intentions  of  the  father  and  mother,  aifd  to  have 
defeated  the  real  purpose  of  the  power. 
•  The  case  of  Topham  v.  Dttke  of  Portland  ('),  which  was 
also  much  relied  on  by  the  plaintiffs'  counsel,  was  decided 
both  by  the  Vice-Chaneellor  James  and  the  Court  of  Ap- 
peal on  similar  grounds.  As  was  observed  by  Lord  Hather- 
,  fey  in  the  course  of  his  judgment,  a  former  appointment  had 
been  set  aside  on  the  ground  that  the  appointee  was  a  mere 
instrument  for  effecting  the  purpose  of  the  donee  of  the 
power,  which  was  foreign  to  that  which  was  the  true  pur- 
pose of  the  power,  and  that  while  he  gave  implicit  credence 
to  the  statements  of  both  the  appointor  and  appointee  that 
the  absolute  appointment  in  favor  of  the  latter  bad  been 
made  without  any  agreement  between  them,  he  inferred  from 
all  the  evidence  before  him,  and  particularly  from  that  of 
the  appointee  herself,  that  she  was  still  under  the  same  in- 
fluence, and  would  still  be  a  passive  instrument  to  effect  the 
purposes  of  the  appointor. 

It  was  upon  tne  authority  of  these  two  cases  that  the 
Vice-Chancellor,  though  apparently  unwillinglv,  and  be- 
cause he  considered  himself^ bound  by  them,  made  a  decree 
in  the  plaintiffs'  favor,  against  which  decree  the  present  ap- 
peal is  brought.  After  a  very  full  consideration  of  all  the 
circumstances  of  the  present  case,  we  are  unable  to  arrive  at 
the  conclusion  that  they  were  such  as  to  bring  it  within  the 
authority  of  He  Marsden's  Trust  ("),  or  of  Topham  v.  Duke 
of  Portland^  or  of  any  other  of  the  reported  cases  in  which 
appointments  have  been  set  aside  on  the  ground  of  corrupt  or 
fraudulent  intention.  It  is  .admitted  that  the  value  of  the 
443]  ^li^B  and  absolute  interests  made  over  to  the  defendant 
Edward  Trood  by  the  two  deeds  of  April,  1863,  exceeded  the 
value  of  th§  reversionary  interest  expectant  on  his^death  in 
the  £6,000,  and  having  regard  to  the  provision  at  the  same 
time  made  for  the  son  Robert,  and  to  that  previously  made 
for  the  daughter,  Mrs.  Roach,  on  the  occasion  of  her  mar- 
riage, there  is  nothing  on  the  face  of  the  transaction,  nor  is 
there  anything  in  the  evidence,  to  indicate  that  it  was  made 
with  the  intention  of  benefiting  Edward  Trood  the  elder,  or 
that  it  was  other  than  part  of  a  fair  and  reasonable  division 

(1)  Uw  Rep.,  0  Ch.,  40.  {»)  4  Pr^w,,  694, 
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of  a  father's  property  amongst  his  children.  And  this  view 
of  the  case  is  supported  by  a  consideration  of  the  provisions 
of  the  will  of  Edward  Trood  the  elder  of  the  same  date  a's 
the  deeds,  which  provisions,  thongh  they  were  necessarily 
revocable,  clearly  indicated  that  at  the  time  when  the  deeds 
and  the  will  were  executed  by  Edward  Trood  the  elder,  he 
had  no  intention  of  deriving  any  advantage  for  himself  from 
the  exercise  of  the  power,  inasmuch  as  by  his  will  he  made 
over  for  the  benefit  of  his  son  Robert  and  the  children  of  his 
daughter  any  interest  which  he  or  his  estate  might  derive 
from  the  happening  of  the  contingency  of  his  eldest  son 
dying  without  having  had  any  issue  capable  of  taking  under 
the  deed  of  gift 

Upon  th^  whole,  we  are  of  opinion  that  a  case  has  not 
been  established  for  setting  aside  the  deed  of  the  6th  of  April, 
1863,  on  the  ground  of  its  having  been  made  with  any  such 
corrupt  or  improper  intention  as  is  alleged  in  the  plaintiffs* 
bill.  But  though  the  appointment  ought  not  to  be  set  aside 
upon  the  grounds  just  adverted  to,  the  second  question 
raised  by  the  plaintiffs  remains  to  be  considered,  and  that 
is  what  is  the  effect,  if  any,  to  be  given  to  it,  for  it  may  well 
be  that  an  appointment  may  not  be  void  by  reason  of  its 
having  been  made  with  any  corrupt  or  improper  intention, 
and  yet  may  wholly  or  partially  fail  of  eliect  by  reason  of 
the  nature  of  the  disposition  attempted  to  be  made  by  it. 
It  has  been  suggested,  though  it  has  hardly  been  argued,  on 
behalf  of  the  plaintiffs,  that  the  provisions  in  favor  of  the 
defendant  Edward  Trood,  and  then  in  favor  of  persons  who 
are  not  objects  of  the  power,  are  so  .dependent  the  one  on 
the  other  that  they  cannot  be  separated,  and  that  conse- 
quently the  appointment  must  wholly  fail  of  effect. 

^But  this  View  of  the  case  can  clearly  not  be  main-  [444 
tained.  The  ca^es  in  which  limitations  in  favor  of  persona 
not  objects  of  the  power  follow  limitations  for  life  in  favor 
of  persons  who  are  objecta  of  the  power  are  those  in  which 
a}>pointments  have  been  most  frequently  partially  main- 
tained, and  in  the  present  case  we  think  that  the  appoint-' 
meut  must  be  treated  as  valid,  at  least  to  the  extent  of  the 
life  interest  of  the  defendant  Edward  Trood, 

The  question  whether  any  and  what  greater  effect  should 
be  given  to  it  is  at  first  sight  somewhat  conjplicated  bv  the 
circumstance  that  though  the  defendant  Edward  Trood  was 
not  a  party  to  the  arrangement  under  which  the  deeds  of  1863 
were  executed,  and  forseveral  years  after  his  father's  death 
refused  to  be  bound  thereby,  he  nevertheless,  in  the  year 
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1871,  executed  both  of  those  to  which  he  was  expressed  to 
be  a  party. 

Now,  if  the  defendant  Edward  Trood  had  never  executed 
the  deeds,  or  assiented  to  the  arrangement  purported  to  be 
made  bjp^  them,  there  could,  in  our  opinion,  be  no  doubt  as 
to  his  right  to  have  claimed  the  benefit  of  the  absolute  ap* 

S ointment  in  his  favor,  and  to  have  treated  as  void  the  con- 
itions  attempted  to  be  imposed  upon  him  of  his  assenting 
to  the  release  of  the  estate  from  the  charge.  The  case  in 
such  event  would  not  have  differed  in  principle  and  in  cir- 
cumstances  from  that  of  Churchill  v.  CnurchiU  ('),  in  which 
a  father,  having  a  power  of  appointment  among  his  chil- 
dren, by  his  will  appointed  the  fund  over  which  he  had  the 
power  to  his  threie  daughters  equally,  and  gave  his  residuary 
estate  to  the  same  three  daughters  equally,  and  then 
directed  that  the  share  to  which  each  daughter  was  entitled, 
as  well  under  the  appointment  as  under  the  residuar^r  gift, 
should  be  held  in  trust  for  the  daughter  for  life,  with  re- 
mainder to  her  children,  and  in  that  case  the  appointment 
was  held  to  give  the  daughters  an  absolute  interest  *in  the 
appointed  fund. 

If  such,  then,  would  have  been  the  right  of  the  defendant 
Edward  Trood  if  he  had  never  executed  the  deeds  of  April, 
1868 — a  right  which,  as  against  those  who  would  be  entitled 
in  default  of  appointment,  he  was  entitled  to  assert  at  least 
from  the  date  of  his  father's  death  if  not  from  the  date  of 
the  deeds — the  only  efiFect  of  his  subsequent  execution  of 
445]  the  deeds  in  1871  was  to  impose  *upon  him  the  con- 
dition of  not  asserting  as  a^inst  those  wno  were  or  would 
be  entitled,  under  the  provisions  of  the  deeds,  any  rights 
or  claims  inconsistent  with  such  provisions ;  in  other  words, 
to  impose  upon  him,  as  the  result  of  his  own  voluntarv  act^ 
the  very  condition  from  which  he  would,  but  for  such  act, 
have  been  entitled  to  treat  himself  as  freed  and  dischanj^d. 

The  result  of  this  view  of  the  case  is  that  the  decree  of  the 
Vice-chancellor  should  be  reversed,  and  the  plaintiffs'  bill 
duimissed  with  costs. 

Solicitors  for  appellant :  Coode,  Kingdon  <fe  CoUon^  agents 
for  T.  Ploud,  Exeter. 

Solicitors  for  plaintiffs :  Vizard^  Crowder  <fe  Anstie^  agents 
for  Holman  &  Bath,  Glastonburv. 

Solicitors  for  other  parties :  JDobinson  &  Oeare^  agents  for 
Qeare,  Tozer  &  Geare,  Exeter ;  Tarde  <fe  Loader ^  agents  for 
W.  Huggins,  Exeter. 

»  (')  Law  Rep.,  6  Eq.,  44.  ** 
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[8  Cbancery  Diyioioa,  445.] 
G.A.,  May  le,  20,  1876. 

JEx  parte  Turquand.    In  re  Fothergill. 

Surety — Acceptor  of  Aceommodation  Bills — Scheme  of  ArranffemetU — Mfeniuree  ieiued 

to  Crediiore^Batikruplcy  Act,  1869,  t.  28. 

The  creditors  of  a  firm  of  liqaidating  debtors  agreed  ta  a  scheme  of  arrangement 
under  the  28th  section  of  the  Bankruptcy  Act,  1869,  which  was  sanctioned  l)y  the 
court  Under  this  scheme  the  assets  were  transferred  to  a  company,  who  were  to 
carry  on  the  business,  and  debentures  were  issued  to  the  creditors  for  the  amount  of 
their  proved  debts,  which  were  to  be  payable  out  of  the  surplus  profits,  after  meet- 
ing certain  prior  charges.  Among  the  creditors  was  C,  who  had  accepted  accom> 
modation  bills  to  a  large  amount  for  the  firm,  and  who  afterwards  himself  filed  a 
liquidation  petition,  and  paid  bis  creditors  a  compoeition  of  4«.  in  the  pound.  Tha 
holders  of  the  bills  thus  accepted  proved  against  O.'s  estate,  and  received  their  com- 
position amounting  altogether  to  about  £82,000.  They  also  proved  against  the 
estate  of  the  liquidating  firm  under  the  scheme  of  arrangement.  Some  of  them 
received  the  composition  before  proving,  and  consequently  only  proved  for  .I69.  in 
the  pound ;  the  others  proved  for  the  whole  amount.  C.  then  claimed  to  stand  in 
the  place  of  the  bill  holders  as  a  creditor  of  the  liquidating  firm  to  the  extent  of 
what  he  had  paid  under  the  compoeition,  and  to  have  debentures  issued  to  him  to 
the  nominal  amount  of  £82,000  in  their  stead.  His  claim  to  stand  in  the  place  ef 
those  bill  holders  who  had  *received  their  compoeition  before  proving  [446 
under  the  scheme  of  arrangement  to  the  extent  of  4«.  in  the  pound  was  allowed;  but 
as  to  the  others  who  had* proved  for  the  whole  amount: 

•  ffeldf  first,  that  the  debentures  were  not  issued  to  the  creditors  in  satisfaction  of 
their  debts,  but  in  substitution  for  the  dividends  which  under  a  bankruptcy  would 
have  been  payable  on  them : 

Secondly,  that  the  scheme  of  arrangement  made  no  difference  in  the  relation  be- 
tween C.  and  the  liquidating  firm,  namely,  that  of  surety  and  principal  debtor,  and 
tlierefore  that  he  had  no  equity  to  receive  ai^ythinff  out  of  these  assets  till  the  ored- 
itors  had  been  actually  paid  20<.  in  the  pound  His  clidm  to  debentures  in  respect 
of  that  part  of  composition  was  consequently  disallowed. 

This  was  an  appeal  from  an  order  made  bv  Mr.  Be^strar 
Srougham,  sitting  as  Chief  Jad^e  in  BanKruptcy,  in  the 
liquidation  of  Messrs.  R.  Fothergill  and  E.  T.  JEankey. 

The  liquidating  debtors  were  ironmasters  and  colliery 
proprietors  trading  at  Aberdare  under  the  name  of  the  Aber- 
dare  Iron  Company  and  the  Plymouth  Iron  Company.  On 
the  6th  of  Jane,  .1875,  they  filed  a  x)etition  for  li(]^uidatioa 
by  arrauffement,  which  was  agreed  to  by  the  creditors,  and 
Mr.  W.  Turquand  was  appointed  trustee.  ^ 

There  were  two  large  mortgage  debts  secui'ed  on  the  Aoer- 
dare  and  Plymouth  works  of  the  debtors,  and  unsecured 
debts  amounting  to  about  £900,000.  The  assets  available 
for  the  payment  of  the  unsecured  creditors  did  not  exceed 
£15,000. 

Under  these  circumstances  the  creditors,  under  the  pro* 
visions  of  the  28th  section  of  the  Bankruptcy  Act,  1869,  on 
the  4th  of  December,  1875,  passed  a  resolution  assenting  to 


\ 
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a  general  scheme  of  arrangment  of  the  affairs  of  the  debtors, 
and  that  on  the  approval  of  the  scheifle  by  the  coart  the 
discharge  of  the  debtors  shonld  be  granted.  A  similar  reso- 
lution was  passed  by  their  separate  creditors  on  the  14th  of 
December,  and  the  scheme  was  approved  by  the  Court  of 
Bapiikruptcy  on  tlie  29th  of  December. 

The  scheme  was  in  substance  as  follows : 

The  assets  were  to  be  handed  over  to  a  company  called 
the'Aberdare  and  Plymouth  Company,  Limited,  formed  to 
continue  the  business. 

The  mortgage  debts  were  to  be  paid  off  by  annual  instal- 
ments out*  of  the  profits  of  the  company.  Fresh  working 
capital  to  the  amount  of  £36,000  was  to  be  advanced  by  Mr. 
447]  W.  S.  Roden,  which  *snm  was  to  be  secured  by  the 
issue  of  A  debentures  of  the  company  bearing  interest  at  £5 
per  cent. 

The  company  was  to  issue  to  each  of  the  joint  creditors 
(bther  than  the  said  mortgagees)  B  debentures  of  the  com- 
pany for  the  amount  for  wmich  such  creditor  had  proved 
or  should  prove  in  the  matter  of  the  said  liquidation,  but 
not  including  any  interest  after  the  6th  of  June,  1875. 

The  new  company  was  registered  on  the  8th  of  December, 
1876. 

By  the  articles  of  association  it  was  provided  by  clause 
33  that  the  A  debenture  debt  should  not  exceed  £36,000, 
and  should  be  represented  by  A  debentures  on  the  terms 
therein  mentioned;  and  by  clause 84  that  the  B  debenture 
debt  should  hot  exceed  the  debt  provable  for  principal  and 
interest  by  the  creditoi-s  of  the  former  owners  of  the  Aoerdare 
Ijroperty  and  the  Plymouth  property  in  the  said  liquida- 
tion, and  should  be  represented  by  B  debentures  on  th» 
terms  set  forth  in  the, 4th  and  6th  schedules  thereinafter 
written,  and  should  be  issued  to  the  said  creditors. 

The  4th  schedule  contained  the  form  of  one  of  the  B  deben- 
tures, in  which  it  was  stipulated  that  the  company  were 
bound  to  apply  all  the  net  profits  of  the  company  (after 
setting  apart  a  sufficient  amount  to  pay  certain  annuities 
amo4inting  to  £600  and  the  yearly  instalments  of  the  mort- 

Sages,  ana  the  yearly  sum  of  £1,800  for  interest  on  the  A 
ebenture  debt)  to  the  payment  on  account  of  the  B  deben- 
ture debt  of  sums  to  the  holders  of  the  said  debentures 
pari  passu.  And  it  was  stipulated  that  the  sum  thereby 
secured  was  payable  only  by  such  surplus  profits  as  afore- 
said, or  on  tiie  winding-up  of  the  company  (except  as  to 
any  sum  which  might  l^  paid  out  of  otiier  sources  at  the 
option  of  the  company),  and  that  the  holder  of  the  deben- 
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tnres  should  accept  payment  by  such  instalments  as  the 
company  should  tnink  fit  on  such  notice  as  therein  men- 
tioned, and  that  the  said  sum  should  not  bear  interest.  The 
company  thereby  charged  their  undertaking,  and  all  the 

Property,  assets,  and  effects  thereof,  with  the  moneys  secured 
y  the  debentures  subject  to  the  prior  charges;  and  it  was 
also  provided  that  until  the  winding-up  of  the  company  tiie 
holders  of  the  B  debenture  debt  shohld  have  a  righc  to  the 
application  of  profits  in  payment  to  them  as  aforesaid,  in 
priority  to  the  payment  oi  principal  moneys  on  account  of 
the  A  debenture  debt.  • 

*The  6th  schedule  contained  regulations  as  to  meet-  [448 
ings,  accounts,  and  other  matters  to  be  observed  as  between 
the  holders  of  the  different  classes  of  debt  of  the  company. 

Among  the  joint  creditors  of  Fothergill  &  Hankey  was 
Mr.  E.  Corrjr,  a  metal  merchant,  who  had  accepted  for  their 
accommodation  bills  to  the  amount  of  more  than  £160,000. 
He  filed  a  liquidation  petition  on  the  4th  of  June,  1876,  and 
on  the  10th  of  August  his  creditors  agreed  to  a  composition 
of  4s.  in  the  pound.  The  holders  of  the  bills  accepted  by 
him  proved  in  his  liquidation,  and  he  paid  composition  to 
them  to  the  amount  of  about  £32,360. 

The  bill  holders  also  proved  in  the  liquidation  of  Pother- 
gill  &  Hankey,  the  drawers  of  the  bills,  and  applied  for  B 
debentures  corresponding  with  their  proofs.  Oi  these  bill 
holders,  some,  namely,  the  London  ana  Westminster  Bank, 
the  Union  Bank  of  llondqn,  the  London  Joint  Stock  Bank, 
J^essrs.  Richardson,  Messrs.  Glyn,  Mills  &  Co.,  the  Alli- 
ance Bank,  and  the  National  Bank  of  Scotland,  had  re- 
ceived nothing  under  Corry's  composition  before  making 
their  proof,  and  therefore  proved  for  their  v^ole  debt ;  while 
others,  namely,  the  West  of  England  and  South  Wales  Dis- 
count Bank,  the  City  Bank,  Messrs.  Gumey  &  Co.,  and  the 
National  Discount  Company,  had  received  4^.  in  the  pound 
upon  their  proof,  and  therefore  proved  for  16^.  in  the  pound 
on  the  amount  of  their  debts. 

Corrv  now  claimed  to  be  entitled  to  stand  in  the  place  of 
the  bill  holders  to  the  extent  of  4^.  in  the  pound,  and  to  re- 
ceive B  debentures  to  that  amount  in  their  stead.  Mr. 
Registrar  Brougham  sitting  for  the  Chief  Judge,  made  an 
order  that  Corry  should  be  at  liberty  to  prove  against  the 
estate  of  Fothergill  &  Hankey  for  £9,826,  the  amount  of 
the  composition  paid  to  the  West  of  England  and  the  other 
firms  who  had  proved  for  16^.  in  the  pound,  and  that,  with 
respect  to  the  proofs  by  the  London  and  Westminster  Bank 
and  other  firms  who  had  proved  for  the  whole  amount  of 
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their  debts,  Corr^  was  entitled  to  stand  in  the  place  of  the 
said  several  creditors  to  the  extent  of  4s,  in  the  pound  on 
the  amount  of  their  several  debts,  and  to  receive  1^  deben- 
tures to  the  amount  of  the  said  composition  of  4^.  in  the 
pound,  being  .about  £22,625. 

FroQi  this  decision  the  bill  holders,  in  the  name  of  the 
trustee  in  the  liquidation,  appealed. 

449}  *During  the  ptogress  of  the  argument  it  was  con- 
ceded by  the  appellants  that  Mr.  Corry  should  be  permitted 
to  prove  for  £0,825,  being  the  amount  of  composition  paid 
by  nim  to  bill  holders  •before  tendering  their  proof,  and  the 
'  decision  was  therefore  confined  to  the  remaining  sum  of 
£22,525. 

Benjamin^  Q.C.,  and  Everitt  {Horton  Smith  with  them), 
for  the  appellant :  Mr.  Coitv  is  in  the  position  of  a  surety 
.  for  Fothergill  &  Hankey,  and  is  not  entitled  to  receive  any- 
thing from  their  estate  till  all  the  bill  holders  have  received 
20^.  in  the  pound.  He  cannot  compete  with  his  own  cred- 
itors. The  debentures  may  never  produce  16^;.  in  the  pound ; 
and  at  an^  rate,  until  they  do,  Mr.  Corry  can  have  no  right 
to  stand  in  their  place:  Ea  parte  Marshall {')]  Ex  parte 
Turner  (") ;  Gray  v.  Seokham  (").  The  sale  to  the  company 
was  nothing  more  than  a  mode  of  realizing  the  assets.  The 
debentui'es  which  each  creditor  was  to  receive  were  only  a 
certificate  of  his  share  in  the  assets. 

Roxburgh^  Q.C.,  and  Sir  H.  Jackson^  Q.C.  {E.  Corry  with 
them),  for  the  respondent,  Mr.  Gorrj:  The  creditoi-s  took 
the  debentures  in  satisfaction  of  their  debts.  The  question 
is  not  what  they  are  really  worth,  but  what  the  nominal 
value  was  at  which  the  creaitors  took  them.  We  say  they 
took  them  as  re{>resenting  20^.  in  the  pound.  The  scheme 
of  arrangement  was  a  general  bargain  between  all  parties 
interested ;  and  by  that  bargain  a  nominal  value  was  placed 
upon  the  shares,  and  that  must  be  considered  their  value. 
Tney  may  be  assigned,  and  at  some  future  time  the  holders 
mav  actually  receive  20.9.  in  the  pound.  In  that  case  Corry 
will  have  lost  his  remedy  unless  his  right  to  have  debentures 
is  now  acknowledged. 

James,  L.J.:  I  am  of  opinion  in  this  case  that  the  order 
of  the  Registrar  must  be  discharged.  The  provisions  in  the 
a^t  of  Parliament  were  not  intended  to  alter  the  rights  as 
between  a  principal  creditor  and  a  debtor.  We  held,  in 
450]  ^  case  relating  to  a  composition  with  creditors^  *that 
because  a  composition  was  voted  for  that  did  not  in  any 

(1)  1  Atk.,  129.  (*)  8  Vee.,  248.  (>)  Law  Rep.,  1  Oh.,  680. 
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way  tend  to  release  the  debtor,  and  that  case  involved  the 
same  points  which  are  involved  in  this. 

In  this  case  the  act  of  Parlianient  has  said,  amonf^st  other 
things,  in  sect.  27,  that  instead  of  ordering  a  dividend,  if 
joix  lind  it  is  not  convenient  to  release  the  debtor  in  a  par- 
ticular wa^,  yon  may  divide  the  assets  between  the  cred- 
itors ;  or,  instead  of  that,  by  the  28th  section  yon  may  do 
that  which  is  eouivalent,  you  may  make  an  arrangement 
for  giving  something  to  the  creditors  for  settling  tlie  affairs 
of  the  debtor;  but  tliat  is  not  by  way  ofpayment  of  a  debt, 
or  security  for  or  satisfaction  of  the  debt ;  it  is  a  mere  sub- 
stitute for  the  dividend  which  he  would  have  been  compelled 
to  pay  if  the  ordinary  administration  had  been  followed. 
The  provision  for  enabling  that  to  be  done  instead  of  divid- 
ing the  estate,  could  not  have  been  intended  by  the  Legisla- 
ture to  be'for  the  benefit  of  a  surety  who  had  not  paid  the 
debt  himself.  In  this  case  the  surety  has  paid  4^.  in  the 
pound ;  wliat  is  his  equity  a^inst  the  creditor  before  he  has 
paid  20^.  in  the  pound  ?  *  W  hen  he  has  paid  20^.  in  the 

Eound  he  may  say,  '*  Give  me  up  the  security  which  you 
ave  got."  But  he  is  not  now  in  that  position. 
Il  is  said  there  is  a  debenture  for  the  amount,  bnt  that  is 
a  thing  payable  in  a  most  remote  and  improbable  contin- 
gency, and  you  cannot  say  that  was  in  substance  a  satis- 
faction of  the  debt  so  as  to  release  the  debtor.  The  estate 
therefore  stands,  in  my  mind,  exactly  as  it  did  before. 
*  Mellish,  L.  J. :  I  am  of  the  same  opinion.  It  is  perfectly 
clear  that  if  bills  are  discounted  in  the  market  which  are 
drawn  by  one  firm  upon  another  firm,  and  then  both  those 
firms  become  bankrupt  or  ^o  into  liquidation  by  arrange- 
ment, or  agree  to  a  composition,  the  oill  holder  is  entitled 
tp  prove  against  both  estates  and  to  receive  all  the  dividends 
or  composition  he  can  get  from  both  estates  nntil  he  has  re- 
ceived 20s.  in  the  pound,  and  whether  it  may  turn  out  that 
the  drawer  is  surety  for  the  acceptor  or  the  acceptor  is  surety 
for  the  drawer,  yet  the  surety  has  no  right  to  receive  any- 
thing nntil  the  bill  holder  has  received  20^.  in  the  pound. 
Therefore  *it  is  perfectly  clear  that  if  Pothergill  &  [451 
Hankey's  estate  had  been  wound  np  in  bankruptcy,  or 
liquidation  or  composition,  and  20s.  in  the  pound  nad  not 
been  realized,  the  holders  of  the  bills  would  have  been  en- 
titled to  have  kept  the  4s.  in  the  pound  they  had  got  from 
Corry  as  well  as  tiie  amount  of  the  dividend  or  composition 
they  got  from  Fothergill  &  Hapkey.  Then  the  sections  of 
the  Bankruptcy  Act  which  have  been  referred  to  allow  cred- 
itors to  make,  even  after  a  liquidation,  either  a  composition 
18  Eng.  Rep.  78 
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with  the  debtor,  or  to  make  what  ia  described  as  an  arrange- 
ment of  the  aflfaira  of  the  debtor.  Supposing  they  choose  to 
make  an  arrangement  of  the  aflfairs  of  the  debtor,  and  the 
majority  bind  the  minority  to  enter  into  that  arrangement, 
then,  in  my  opinion,  the  equity  of  the  surety  in  an  arrange- 
ment which  will  probably  produce  more  than  20^.  in  the 
pound  to  the  principal  creditor  is  this— he  may  make  up  20*, 
in  the  pound  to  tlie  creditors,  and  take  the  arrangement  in 
the  place  of  the  principal  creditor.  In  that  case  be  gets  the 
debentures,  and  in  my  opinion  that  secures  him  against  any 
injustice.  Let  me  suppose  in  this  instance  that  Corry,  in- 
stead of  paying  4^.,  paid  18^.  in  the  pound,  so  that  he  had 
a  substantial  interest  in  these  debentures,  then  he  could 
have  said,  ''There  is  your  remaining  2^.  in  the  pound ;  give 
me  the  debentures."  Or  possibly  be  might  say,  "Your 
right  is  only  to  get  20^.  in  the  pound.  These  debentures 
are  now  saleable  for  6^.  in  the  pound  in  the  market ;  go  and 
sell  them,  and  take  2^.  in  the  pound  to  make  20^.,  and  give 
me  3^."  In  that  way  he  would'get  perfect  justice;  there- 
fore there  is  no  difficulty  in  seeing  that  perfect  justice  is  done 
to  the  suretj^.  In  point  of  fact,  this  estate  is  so  insolvent 
that  it  is  plain  he  could  never  get  anything  if  it  is  wound^  up 
in  the  ordinary  way. 

Baggallay,  J.^l.:  I  am  of  the  same  opinion.  The  effect 
of  the  Registrar's  order  is  to  give  Mr.  Corry  part  of  the 
profits  which  properly  belong  to  the  bill  holders,  and  to 
which  they  are  fairly  entitled.  It  seems  to  me  that  the  sub- 
stantial question  in  the  case  is  as  to  the  true  construction  of 
the  scheme,  which  appears  to  have  been  duly  approved  by 
the  court  under  the  28th  section  of  the  Bankruptcy  Act, 
1869.  I  must  confess  that  for  some  time  I  felt  strongly  im- 
452]  pressed  with  *the  view  that  the  debentures  were 
given  in  satisfaction  of  the  debts,  and  if  they  had  been  paid- 
up  shares  instead  of  debentures,  I  should  have  remained  of 
that  opinion ;  but  as  the  argument  proceeded  I  was  struck 
by  the  difference  between  the  two.  If  shares  had  been  ac- 
cepted, they  would  have  been  taken  for  better  or  worse ; 
they  might  have  turned  out  to  be  of  larger  or  less  value,  but 
by  accepting  these  debentures  the  creditora  to6k  that  which 
could  not  go  for  more  than  their  amount  in  any  case,  and 
which  would  in  this  case  have  resulted  in  very  much  less*; 
therefore  I  am  not  inclined  to  keep  to  the  view  1  first  took  in 
the  matter,  especially  as  the  Lords  Justices  have  adopted'  a 
different  view  from  that  which  I  had  adopted. 

Solicitors  for  appellant  :*  Lyrie  &  Holman. 

Solicitors  for  respondent :  Wansey  &  Sowen. 
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The  holder  of  negotiable  paper,  the  8  Qaebec  Law  Rep.,  97,  citing  1  Deao. 

maker  and  indoraer  of  which  have  both  Bank.  Law,  240,  1  Ajchb.  Bank.  Law, 

become   insolvent,  and  who   has  re-  608,  2  Bell's  Com.,  8d&-9,  Ex  parte 

ceived  a  dividend  from -one  of  them,  Oroom,  8  Mont.  &  Ayr.,  157,  Doria'a 

cannot  prove   his   claim   against  tlie  Bank.  Law,  685;  1  Griffith's  Bank.  Law, 

other  for  the  full  amount  mentioned  in  607. 

the  paper.  On  the  contrary,  he  must  Mr.  Doria  cites  (p.  685)  to  the  same 
deduct  the  amount  of  the  dividend  re-  proposition,  Ex  parte  Tayler,  1  De  Gex 
oeived  from  the  estate  of  the  other  &  Jones,  802.  28  L.  T.  Rep.,  875 ;  The 
party.  But  if,  after  proof  made,  divi-  London  Joint  Stock  Bank,  26  L.  J. 
dends  are  received  from  another  party,  Bankr.,  58  ;  Cooper  v.  Pepys,  1  Atk., 
the  creditor  is,  nevertheless,  entitled  106;  Ex  parte  Wildman,  1  Atk.,  109, 
to  dividends  upon  the  whole  amount  2.Ve6.  Sen.,  113;  The  Oriental  Corn- 
proved  ;  provided  the  dividends  do  not  mercial  Bank.  18  L.  T.  Rep.,  N.S.,  450, 
exceed  100  cents  on  the  dollar  on  the  L.  R.,  6£q.,  582  ;  Ex  parte  Royal,  etc.« 
balance  really  due :  Rochette  v.  Louis,  19  Ves.,  810,  2  Rose,  197. 


[8  Cfaanoery  Division,  461.] 
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*In  re  Davie^     JEx  parte  King.  [461 

Bankn^iiey  Pelitian —  27m  far  imqt*itable  Purpose — Power  of  Court  to  re/uee  to 

a^judiceUe, 

When  the  court  sees  that  a  bankruptcy  petition  has  been  made  use  of  for  an 
inequitable  purpose,  as,  for  instance,  to  extort  money  from  the  debtor,  it  will  refuse 
to  make  an  adjudication,  even  though  there  is  a  good  petitioning  creditor's  debt,  and 
an  act  of  bankruptcy  has  been  committed. 

This  was  an  appeal  from  a  decision  of  Mr.  Begistrar 
BroQgliani,  sitting  as  Chief  Judge  in  Bankruptcy. 

On  the  29th  of  June,  1876,  a  bankruptcy  petition  was  pre- 
sented, by  R.  A.  King  against  John  Davies.  The  debt 
alleged  was  a  sum  of  £176  4^.  in  respect  of  a  bill  of  ex- 
change for  £176  which  liad  been  indorsed  by  Davies  to  King, 
and  which  had  been  dishonored  at  maturity.  The  act  of 
bankruptcy  alleged  was  that  Davies  had  failed  to  comply 
with  the  requirements  of  a  debtor's  summons  served  on  him 
by  King  in  respect  of  the  debt. 

By  d,n  aflSdavit  of  the  petitioner's  solicitor  it  appeared 
that,  in  July,  1876,  at  the  urgent  request  of  a  Mr.  Peck- 
hover,  who  stated  that  Davies  was  without  the  means  of 
paying  any  money  on  account  of  the  bill  for  £175,  he  (the 
solicitor)  agreed  to  stay  proceedings  on  the  petition  for  three 
months  from  the  16th  oi  July,  1875,  "  upon  receiving  £15  in 
cash  for  expenses  out  of  pocket  in  presenting  petition,  and 
upon  receiving  a  further  bill  indorsed  by  Davies  for  £85  for 
expenses  and  bonus  for  the  delay."  The  £16  was  paid,  and 
the  bill  for  £86  was 'given,  but  it  was  dishonored  when  it 
became  due  on  the  19th  of  October,  1876.  Bv  the  same 
^affidavit  it  appeared  that  on  the  26th  of  November,     [462 
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1875,  a  similar  arnrngemeiit  was  made  by  King's  solicitor. 
He  then  agreed,  on  receiFing  an  acceptance  of  DaTies  for 
£100,  to  adjonm  tUe  petition  generally,  on  the  understand* 
ing  that  it  would  be  replaced  in  the  paper  upon  the  5th  of 
Janoary,  1876.  A  letter  written  by  the  solicitor  stated  that 
^^  the  £100  is  accepttfd,  as  to  £70,  part  thereof,  as  a  con- 
sideration for  the  adjournment,  and  for  expenses  which  may 
be  up  to  this  date  due  from  Davies  to  King;  and  as  to  £30, 
the  remainder  thereof,  as  apart  payment  of  Bavies'  accept- 
ance for  £85  OFi-rdne."  'Hie  bill  for  £100  was  paid  by 
Davies  on  the  1st  of  April,  1876.  The  petition  was  after- 
wards brought  to  a  hearing  on  the  27th  oi  June,  1876.  Da- 
yies  then  alkn^ed  that  the  bill  for  £100  was  paid  on  account  of 
the  £176,  and  that  be  knew  nothing  of  the  letter  written  by 
King's  solicitor  in  November.  The  Be^strar  ordered  that 
on  Davies  within  forty-eight  hours  teying  to  King  £76  4«., 
and  depositing  in  court  £100  to  provicfe  for  the  costs  of  the 
petitioning  creditor,  and  on  ])ayment  of  any  further  costs 
lonnd  due  upon  taxation,  the  petition  should  be  dismissed. 

From  this  order  King  appealed. 

Roxburgh^  Q.C.,  and  laJte  Lee^  for  the  appellant:  The 
debtor  having  made  default,  in  complying  with  the  debtor's 
summons,  the  creditor  was  entitled  to  an  adjudication  as  a 
matter  of  right.  Other  debts  being  due  to  him,  he  is  nol 
bound  to  be  content  with  payment  of  the  debt  for  which  the 
summons  was  issued :  Mc  parte  Boss  (').  Proceedings  in 
bankruptcy  are  for  the  benenc  of  all  the  creditors :  JEha  parte 
Jay  C). 

De  Oex^  Q.G.,  and  Firday  Knight^  for  the  debtor,  were 
not  called  upon. 

James,  L.  J.:  I  am  of  opinioh  that  the  Rejpstrar  was  well 
warranted  in  refasing  to  adjudicate  upon  ttus  petition.  To 
my  mind  it  is  quite  shocking  that  proceedings  in  bankruptcy 
sbonld  be  used  as  a  means  of  extorting  money  from  a  deotor 
463]  by  way  of  what  is  called  *a  ''bonus  "  for  the  adjourn- 
ment of  the  hearing  of  the  petition.  By  the  affidavit  of  the 
Ktitioner's  solicitor  it  appears  that  two  such  bonuses  have 
en  extorted  in  the  present  case.  It  would  be  a  shocking 
thing  if  after  this  an  adjudication  could  be  made  and  all  the 
debtor's  transactions  iinp^ched.  It  has  been  suggested 
that  the.  petitioning  creditor  did  not  himself  authorise  these 
arrangements,  bat  that  they  were  made  by  his  solicitor  with- 
out Ins  knowledge.  That  gives  a  much  more  serious  aspect 
to  the  matter,  and  it  is  unnecessary  for  me  to  say  what  the 

0)  lAwRop.,  18  £q.,  875.  O  ^^  ^Pi  ^  ^«  l''« 
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conseqaences  to  the  solicitor  might  be.     The  appeal  must  be 
dismissed  with  costs. 
Mellish,  L. J.,  and  Baggallat,  J.A.,  concnrred. 

Solicitors:    J.   Wilson  Heritage;  IngUdeWy  Ince   and 
Oreening. 


[8  Chaacery  Diyision,  468.] 
C.J.B.,  June.  19 :  G.A.,  July  27, 1876. 

In  re  Sneezum.     Ex  parte  DAvfs. 

ChfUraet  of  Bankrypt^DUcUtiiMr  hv  Trustee — Frovable  DAi — DiMeharge  of  Bank- 
Twpl'--'Conlmuiing  Cowtraci — Omimon  of  Truttee  to  ditdakn — Pefformanee  for  a 
Tune — SubMOUtnt  Repudiation — Damages  occtmonsd  hy  Breach — Perwnal  lAabiHtg 
of  TruUee--J\wf  affainet  Bankrupt t  Eetate—Bankn^plcy  Act,  1869  (82  dk  88  Viet, 
e.  71).  «.  22,  28,  24,  26  {ttube.  2),  81,  49,  88  {mbe.  7). 

If  the  trustee  of  a  baokmpt,  when  called  upon  to  decide  whether  he  will  disclaim 
a  continaing  contract  of  the  bankrupt,  does  not  disclaim  it,  but  carries  it  on  for  the 
benefit  of  the  estate,  he  is  still  at  liberty,  when  he  finds  it  unprofitable,  to  oeaae  to 
perform  it,  and  in  that  case  the  other  party  to  the  contract  is  entitled,  under  sect.  81 
of  the  Bankruptcy  Act,  1869,  to  prove  against  the  bankrupt's  estate  for  the  damages 
occasioned  by  the  breach  of  the  contract,  and  this  is  his  only  remedy. 

The  trustee  does  not  by  not  disclaiming  adopt  the  contract,  either  periKAally  or 
on  behalf  of  the  estate. 

This  was  an  appeal  from  a  decision  of  the  Chief  Judge  in 
Bankruptcy. 

William  Sneezum  was  a  railway  wagon  builder  at  Cardiff. 
On  the  4th  of  February,  1873,  he  filed  a  liquidation  ]3etition 
in  the  Cardiff  County  Court,  under  which  his  creditors  re- 
solved upon  a  *liquidation  by  arrangement,  and  ap-  [464 
pointed  James  Murphy  and  Nelson  Hewertson  trustees. 

On  the  1st  of  July,  1869,  Sneezum  had  entered  into  a  con- 
tract with  the  Leeds  Jlailway  Plant  Company,  Limited,  to 
maintain  and  repair  for  them  fifty  railway  wagons  for  a 
term  of  seven  years  from  the  1st  of  July,  1889,  and  the  same 
day  he  entered  into  a  similar  contract  with  the  company  to 
maintain  and  repair  the  fifty  wagons  for  a  further  term  of 
seven  years  from  the  Ist  of  July,  1876,  at  an  annual  pay- 
ment of  £1 10*.  per  wagon.  The  benefit  of  these  contracts 
was  assigned  the  same  day  by  the  company  to  Messrs.  Davis 
&  Son,  colliery  proprietors  at  Cardiff.  On  the  lOth  of  Sep- 
tember, 1872,  Sneezum  entered  into  another  contract  with 
Davis  &  Son  to  maintain  and  repair  for  them  100  wagons  for 
seven  years  from  the  Ist  of  October,  1872,  on  similar  terms. 

On  the  8th  of  March,  1873,  the  trustees  disclaimed  a  con- 
tract which  Sneezum  had  entered  into  on  the  lOth  of  January, 
1873,  With  Davis  &  Son  to  build  some  wagons  for  them,  and 
Davis  &  Son  thereupon  claimed  to  prove  in  the  liquidation 
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for  damages  occasioned  to  tbem  by  reason  of  the  disclaimer. 
Ultimately  this  claim  was  compromised  by  the  payment  by 
the  trustees  to  Davis  &  Son  of  a  sum  of  £1,750.  On  the  9tli 
of  April,  1873,  Davis  &  Son  gave  the  trustees  notice  in  writ- 
ing, under  sect.  24  of  the  Bankruptcy  Act,  1869,  requiring 
tliem  to  decide  whether  they  would  disclaim  the  contracts 
of  the  1st  of  July,  1869,  and  the  10th  of  September,  1872. 
The  trustees  gave  no  notice  of  disclaimer  within  the  twenty- 
eight  days,  fixed  by  sect.  24,  and  they  in  fact  continued  to 
E^rform  these  contracts  nntil  the  26th  of  January,  1875. 
n  the  19th  'of  June,  1873,  Davis  &  Son  applied  to  the 
county  court  for  an  order  to  restrain  the  trustees  from  dis- 
posing of  the  estate  of  Sneezum  without  first  giving  security 
or  providing  for  the  caiTying  out  of  the  contracts.  The 
hearing  of  this  application  was  adjourned  sine  die^  with 
liberty  to  Davis  &  Son  to  renew  it  on  giving  four  days'  notice. 
On  the  21st  of  January,  1875,  the  application  was  renewed, 
and  an  order  was  then  made  restraming  the  trustees  from 
distributing  the  assets  until  further  order.  On  the  26th  of 
January,  1875,  the  trustees  gave  notice  to  Davis  &  Son  that 
they  disclaimed  the  contracts  of  the  1st  of  July,  1869,  and  the 
10th  of  September,  1872,  and' that  they  should  cease  to  per- 
465]  form  them  after  *the  30th  of  January,  1875.  Oh  the 
23d  of  December,  1876,  Davis  &  Son  commenced  an  action 
in  the  Queen  Bench  Division  against  Murphy  and  flewert- 
son  for  damages  for  breach  of  tliese  contracts.  On  the  24th 
of  May,  1876,  on  the  application  of  the  trustees,  an  order 
was  made  restraining  Davis  &  Son  from  taking  any  further 

Sroceedings  in  the  action.     Davis  &  Son  applied  to  the 
hief  Judge.     The  appeal  came  on  to  be  heard  on  the  19th 
of  June,  1876. 

Finlay  Knight^  for  the  appellants :  Under  the  qld  law 
if  the  assignee  adopted  a  contract  of  the  bankrupt  he  adopted 
it  with  all  its  liabilities :  Oibson  v.  CarriUhers  (*).  By  sect. 
23  of  the  present  act  the  trustee  is  enabled  to  escape  from 
an  onerous  contract  by  disclaiming  it.  But  sect.  24  com- 
pels him  to  decide,  if  called  on  so  to  do,  within  twenty-eight 
days,  or  such  furtlier  time  as  may  be  allowed  by  the  court, 
whether  he  will  disclaim  or  not.  There  would  be  no  mean- 
ing in  this  provision  if  the  trustee,  having  once  neglected  to 
disclaim,  could  at  any  subsequent  time  do  so.  He  must 
make  up  his  mind  once  for  all.  If  he  does  not  disclaim, 
both  sides  are  equally  bound  by  the  contract.  The  trustee 
is  personally  liable ;  he  cannot  play  fast  and  loose  with  the 
contract. 

0)  8  M.  <fc  W.,  821,  838. 
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[He  referred  to  JEx  parte  Llynm  Coal  Company  {^) ;  Ex 
parte  Watei^si^) ;  Ex  parte  Chalmers  {*).] 

Be  OeXy  Q.C.,  Winslow,  Q.C.,  and  W.  Bowen  Rowlands y 
for  the  trustees,  were  not  called  upon. 

Bacon,  C.J.:  No  doubt  a  trustee  in  bankruptcv  is  enti- 
tled to  the  benefit  of  any  beneficial  contract  which  the  bank* 
rupt  has  entered  into.  Here,  there  being  several  contracts 
in  existence  at  the  time  of  the  liquidation,  and  the  present 
appellants  offering  the  trustees  tne  option  of  adopting  or 
rejecting  them,  the  trustees  sa^  as  to  one  of  them,  ^'  We 
will  have  nothing  to  do  with  it ;"  and  as  to  the  others, 
*' We  will  continue  them.'^  The  appellants  were  entitled 
*to  prove  for  damages  for  breach  of  the  contract  which  [466 
the  trustees  repudiated ;  they  did  -prove,  and  they  received 
out  of  the  estate  the  amount  of  those  damages,  and  that  con- 
tract was  put  an  end  to.  The  other  contracts  went  on,  and 
the  trustees  endeavored  to  perform  them.  They  had  not  to 
be  performed  once  for  all,  but  they  were  continuing  con- 
tracts. They  were  performed  until  a  time  came  when  the 
trustees,  finding  that  they  could  not,  without  disadvantage 
to  the  estate,  continue  to  perform  them,  gave  notice  that 
thev  should  cease  to  perform  them.  Then  how  are  the  ap- 
pellants injured  ?  What  damage  have  they  sustained  1  The 
contracts  are  broken,  and  a  right  to  damages  arises,  and  the 
appellants  have  as  much  right  to  prov^  n>r  damages  in  re- 
spect of  these  contracts  as  they  had  in  respect  of  the  first, 
which  was  disclaimed.  Then,  what  have  the  appellants  to 
complain  of  in  the  conduct  of  the  trustees?  What  have  the 
trustees  done  to  mislead  them?  They  had  the  benefit  of 
the  contracts  up  to  January,  1875,  and  when  that  benefit 
ceased  they  were  entitled  to  prove  for  damages  against  the 
estate.  It* would  be  a  violation  of  justice  ana  common  sense 
to  hold  that  the  trustees,  who  have  discharged  a  thankless 
duty,  should,  because  they  have  performed  the  contracts 
for  a  certain  time,  be  personally  liable  for  not  performing 
them  any  longer.  The  contracts  having  been  performed  up 
to  a  certain  point,  to  that  extent  the  appellants  have  been 
benefited.  1  think  they  have  no  rig/ht  to  complain.  The 
law  affords  them  a  complete  remedy.  They  have,  indeed, 
acquiesced  in  the  proceedings,  for,  knowing  that  the  trustees 
were  going  on  with  these  contracts,  they  applied  to  the 
cpunty  court  for  an  order  that  there  should  be  no  distribu- 
tion 01  the  estate  ur^il  their  demand  had  been  satisfied,  and 
they  obtained  an  order  to  that  effect.  What  plainer  evi- 
dence could  be  furnished  that  the  trustees  were  dealing, 

(')  Law  Rep.,  7  Ch.,  28.      («)  Law  Rep.,  8  Oh.,  662.      («)  Law  Rep.,  8  Ch.,  289. 
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not  for  their  own  benefit,  bat  for  the  benefit  of  the  credit- 
ors! The  trustees  acted  in  the  matter  according  to  what 
they  considered  the  best  mode  of  dealing  in  the  interest  of  the 
estate.  They  neither  accepted  nor  repudiated  these  con- 
tracts. As  to  the  one  which  thej-did  repudiate,  the  appel- 
lants have  had  their  remedy  in  damages.  The  trustees 
appear  to  have  carried  on  the  other  contracts  as  much  for 
the  benefit  of  the  appellants  as  for  the  benefit  of  the  estate, 
467]  and  they  had  a  right  to  carry  them  on  *without  be- 
coming  personally  liable.  I  am  disposed  to  think  that 
sects.  23  and  24  have  no  application  to  continuing  contracts 
such  as  those  now  before  me.  But  whether  this  be  so  or 
not,  the  order  appealed  from  was,  in  my  opinion,  perfectly 
right ;  and  although  it  has  not  in  so  many  words  said  that 
the  appellants  mav  prove  for  damages,  I  have  no  doubt 
that  this  would  follow.  The  appeal  proceeds  upon  an  erro- 
neous view  of  the  law,  and  it  must  be  dismissed  with  costs. 

From  this  decision  Davis  &  Son  appealed.  The  appeal 
came  on  to  be  heard  on  the  27th  of  July,  1876. 

Benjamin,  Q.C.,  and  Mrday  Knight^  for  the  appellants : 
We  say  that  the  question  of  liability  would  be  most  prop- 
erly determined  in  the  action,  but  we  are  willing  that  this 
court  should  decide  the  matter.  We  do  not  contend  that 
the  trustees  are  personalljr  liable  on  the  contract,  but  that 
they  are  liable  as  representing  the  estate,  i.e.,  the  creditors. 
Bv  not  disclaiming,  the  trustees,  on  behalf  of  the  estate, 
adopted  the  contract  with  the  appellants  on  behalf  of  the 
estate,  and  the  contract  is  subject  to  all  th^  ordinary  legal 
incidents.  If  it  is  broken,  the  estate  must  pay  in  full  the 
damages  occasioned  by  the  breach  before  any  dividend  is 
distributed  to  the  other  creditors.  By  sect.  23  of  the  Bank- 
rupi^y  Act)  1869  ('),  if  the  trustee  disclaims  the  contract  it 

Q)  Sect.  28  provides :   "  When  any  conrt,  and  the  ooart  may,  upon  each 

property  of  the  bankrupt  acquired  by  application,  order  poeeeasion  of  the  dis- 

the  trustee  under  this  act  consists  of  claimed  property  to  be  delivered  up  to 

.  .  .  unprofitable  contracts,  .   .    .   the  him,  or  malie  such  other  order  as  to  the 

trustee,   notwithstanding   he   has  en-  poeseasion  theoBof  as  may  be  lust, 

deavored  to  sell,  or  has  taken  posses-  "Any  person  injured  by  the  opera- 

sion  of  such  property  or  exercised  any  tion  of  this  section  shall  be  deemed  a 

act  of  ownership  in  relation  thereto,  creditor  of  the  bankrupt  to  tbe  extent 

may,  Sy  writing  under  his  hand,  dis-  of  such  injury,  and  may  accordingly 

claim  such  property,  and  upon  the  exe-  prove  the  same  as  a  debt  under  the 

cution  of  such  disclaimer  tlie  property  bankruptcy." 

disclaimed  shall,  if  the  same  is  a  oq^-  Beet.  24  :  "  The  trustee  shall  not  be 

tract,  be  deemed  to  be  determined  from  entitled  to  disclaim  any  property  in 

the  date  of  the  order  of  adjudication,  pursuance  of  this  act  in  cases  where 

....  Any  person  interested  in  any  an  application  in  writing  has  been  made 

disclaimed  property  may  apply  to  the  to  him  by  any  person  interested  in  such 
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*is  to  be  deemed  to  be  determined  as  from  the  date  [468 
of  tlie  adjudication,  iust  as  if  the  bankrupt  were  dead. 

[Mellish,  L.J.:  How  can  the  contract  have  been  deter- 
mined from  the  date  of  the  adjudication,  if  the  trustees  have 
carried  it  on  for  two  years  ?  Under  the  old  law  the  bank- 
rupt would  have  remained  personally  liable  on  the  contract.] 

If  the  creditors  adopt  the  contract  it  becomes  theirs,  not 
the  bankrupt's.  Sect.  25  (sub-sec.  2)  enables  the  trustee  to 
carry  on  the  business  of  the  bankrupt,  and  sect.  83  (sub- 
sect.  7)  gives  the  trustee  power  to  make  contracts  on  behalf 
of  the  estate.  The  contract  must  be  at  an  end  or  not ;  if  it 
is  disclaimed,  there  is  an  end  of  it ;  if  the  trustee  does  not 
disclaim  within  the  time  fixed  by  sect.  24,  the  contract  re- 
mains in  force,  and  it  remains  with  all  its  legal  incidents ; 
it  cannot  then  be  repudiated.  Else  what  is  the  use  of  fixing 
the  limit  of  twenty-eight  days? 

*[Mellish,  L.  J. :  The  decision  of  the  Chief  Judge  [469 
seems  pra^jtically  to  do  away  with  that  limit.] 

Ex  parte  Llymi  Coal  Company  (')  and  Ex  parte  Waters  (*) 
show  that  the  bankrupt  is  released  from  all  personal  liabil- 
ity on  the  contract,  if  the  contract  is  tiot  put  an  end  to  by 
a  disclaimer,  the  estate  must  be  liable  on  the  contract  as  the 
contracting  part  v.  The  creditors  have  elected  to  continue 
the  bankrupt's  business;  they  have  had  the  benefit,  and 

property,  requiring  such  trustee  to  de-  subject  at  the  date  of  the  order  of  ad- 
cide  whether  he  will  disclaim  or  not,  judication,  or  to  which  he  may  become 
and  the  trustee  has  for  a  period  of  not  subject  during  the  continuance  of  the 
less  than  twenty-eight  days  after  the  bankruptcy  by  reason  of  any  obligation, 
receipt  of  such  application,  or  such  incurred  previously  to  the  date  of  the 
further  time  as  may  be  allowed  by  the  order  of  adjudication,  shall  be  deemed 
court,  declined  or  neglected  to  give  to  be  debts  provable  in  bankruptcy, 
notice  whether  he  disclaims  the  same  and  may  be  proved  in  the  prescribed 
or  not."  manner  before  the  trustee  in  the  bank- 
Sect.  25  provides:  "Subject  to  the  ruptcy." 
provisions  of  this  act  the  trustees  shall  Sect.  88  provides  :  "  The  following 
nave  power  (inter  aUa)  (sub-sec.  2)  to  regulations  shall  be  made  with  respect 
carry  on  the  business  of  the  bankrupt  to  the  trustee  and  committee  of  inspec- 
so  far  as  may  be  necessary  for  the  ben-  tion  (inter  alia) : 
eficial  winding-up  of  the  same."  "C^*)  '^^^^  trustee  of  a  bankrupt 
By  sect.  31:  "  Demands  in  the  nature  may  sue  and  be  sued  by  the  official 
of  unliquidated  damages  arising  other-  name  of  '  the  trustee  of  the  property 
wise  than  by  reason  of  a  contract  or  of  a  bankrupt,'  inserting  the 
promise  shall  not  be  provable  in  bank-  name  of  the  bankrupt,  and  by  that 
ruptcy,  and  no  person  having  notice  of  name  may  hold  property  of  every  de- 
any  act  of  bankruptcy  available  for  ad-  scription,  make  contracts,  sue  and  be 
judication  against  the  bankrupt  shall  sued,  enter  into  any  engagements  bind- 
prove  for  any  debt  or  liability  con-  ing  upon  himself  and  his  successors  in 
tracted  by  the  bankrupt  subsequently  office,  and  do  all  other  acts  necessary 
to  the  date  of  his  so  having  notice.  or  expedient  to  be  done  in  the  execu- 

"Save  as  aforesaid,  all  debts  and  tion  of  his  office." 

liabilities,  present  or  future,  certain  or  (')  Law  Rep.,  7  Gh.,  28.                     * 

contingent,  to  which  the  bankrupt  is  (")  Law  Rep.,  8  Ch.,  662. 
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ttfey  mast  now  accept  the  harden.  In  JSr  parte  Chal- 
mers (')  it  was  held  that  a  contract  for  delivery  of  goods  by 
monthly  instalments  was  not  pat  an  end  to  by  tlie  bank- 
raptc^  of  the  party  to  whom  the  delivery  was  to  be  made ; 
bat  still  it  was  neld  that  the  trustee  could  not  insist  on  the 
performance  unless  he  paid  in  foil  for  the  goods,  and  even 
paid  for  a  monthly  instalment  which  had  been  delivered 
out  not  paid  for  before  the  bankruptcy. 

De  Oex^  Q.C.,  and  Winslow^  Q-C.,  for  the  trustees: 
There  is  nothing  in  the  act  to  attach  any  personal  liability 
to  the  trustees ;  the  bankrupt  may  have  been  freed  from 
liability ;  it  does  not  follow  that  a  liability  has  been  imposed 
on  any  one  else. 

[James,  L.  J.:  It  seems  to  me  that  the  trustee  in  his  offi- 
cial character,  i.e.,  the  estate,  becomes  liable. 

Mellish,  L.  J. :  Sect.  23  applies  also  to  leases  held  by  the 
bankrupt,  upon  the  covenants  of  which  the  assignee  in 
bankruptcy  would  under  the  old  law  have  been  pereonally 
liable,  so  long  as  he  remained  lessee,  though  he  could  have 
got  rid  of  the  liability  by  assigning  the  lease.] 

That  was  because  of  the  privity  of  estate. 

[Mellish,  L.J.:  My  difficulty  is  that  sect.  23  gives  a 
right  of  proof  against  the  estate  when  the  trustee  disclaims. 
Is  there  any  such  right  when  he  does  not  disclaim  X\ 

There  is  nothing  in  the  act  to  make  a  novation  of  the  con- 
tract, nothing  to  make  the  trnstee,  either  personally  or  in 
hfs  representative  character,  a  contractor.  There  is  nothing 
470]  to  take  away  *the  pei'sonal  liability  of  the  bankrupt ; 
but  sect.  31  makes  that  liability  the  subject  of  proof  against 
the  estate.  Under  the  old  law,  as  is  shown  by  Gibson  v.  Car- 
ruthers  ('),  an  assignee  in  bankruptcy  had  a  right  to  enforce 
or  to  abandon  a  contmct  of  the  bankrupt.  There  was  no 
personal  liability  on  the  part  of  the  assignee.  If  he  aban- 
doned tlie  contract,  the  bankrupt  remained  personally  lia- 
ble. Bat  now  sect.  31  substitutes  for  that  liability  a  right 
of  proof  against  the  estate.  That  is  the  only  remedy  for  a 
breach  of  the  contract.  The  bankrupt  is  the  only  person 
who  has  contracted ;  the  trustee  has  entered  into  no  con- 
tract. The  judgment  in  Ex  parte  Waters  {*)  shows  that 
there  is  a  right  of  proof  against  the  bankrupt's  estate  if  a 
contract  made  by  him  is  broken  at  any  time  during  the  con- 
tinuance of  the  bankruptcy.  Sect.  31  has  substituted  this 
right  for  the  right  to  sue  the  bankrupt,  which  existed  under 
the  former  law, 

(»)  J^w  Rep.,  8  OK,  289.         («)  8  M.  A  W.,  821.         («)  Law  Rep.,  8  Oh.,  562, 
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[Hellish,  L.J.:  Sappose  that  in  conseqaence  of  the 
neglect  of  the  trustee  to  keep  one  of  the  wagons  in  a  proper 
state  of  repair  an  accident  happened  on  the  railway  on 
wliich  the  wagon  was  travelling,  who  would  be  liable  for 
tlie  damage?] 

TIjat  would  be  nothing  more  than  a  breach  of  the  contract. 
It  is  the  duty  of  the  trustee  to  carry  out  the  bankrupt's  con- 
tracts if  he  thinks  it  will  be  beneficial  to  the  estate  to  do  so; 
but  lie  derives  no  personal  profit  from  it.  That  the  trustee 
should  be  subject  to  a  limited  liability  like  that  of  an  execa- 
tor  in  respect  of  his  testator's  contracts,  would  be  a  com- 
plete novelty  in  bankruptcy.  If  the  act  had  intended  to 
luuke  such  a  provision,  it  would  have  been  made  expressly, 
not  left  to  be  implied.  All  the  cases  which  have  been  re- 
ferred to  proceed  upon  this  principle,  that  the  object  of  the 
act  was  to  extend  the  release  of  the  bankrupt,  and  at 
the  same  time  to  extend  equally  the  right  of  proof  against 
his  estate.  Sect.  49  releases  the  bankrupt  from  all  debts  and 
liabilities  provable  in  the  bankruptcy.  If  the  debt  or  lia- 
bilitv  is  not  provable,  then  the  bankrupt  is  not  Released  from 
it.  The  observations  of  Lord  Justice  Melllsh  in  JEx  parte 
Llynm  Coal  Company  (*)  show  that  there  is  a  right  of  proof 
in  the  present  case. 

*  Benjamin^  in  reply :  The  argument  is  that  we  [471 
have  a  right  to  prove  against  the  bankrupt's  estate  for  a 
breach  committed,  not  bj  the  bankrupt,  but  by  the  trustees. 

[James,  L.J.:  That  it  is  in  truth  a  breach  committed 
by  the  bankrupt.] 

Suppose  the  trustee  carried  on  the  business  of  a  bankrupt 
for  years,  and  retained  the  services  of  his  manager,  would 
not  the  manager  be  entitled  to  be  paid  his  salary  in  full  out 
of  the  assets}  Provable  debts  are  debts  due  at  the  date  of 
the  adjudication,  or  debts  which  become  due  afterwards  in 
respect  of  contracts  pending  at  that  time.  In  respect  of 
contracts  which  the  trustee  is  entitled  to  disclaini,  a  right  of 
proof  is  given  by  sect.  23 ;  what  was  the  necessity  for  that 
provision  if  there  is  a  right  of  proof  in  any  event?  The 
trustee  may  now  continue  the  bankrupt's  business  with  a 
view  to  its  beneficial  winding-up;  formerly  the  assignee 
could  not  do  this  without  the  assent  of  all  the  creditors. 
The  condition  of  the  bankrupt  is  fixed  at  the  date  of  the 
adjudication.  The  creditors  nave  the  twenty-eight  days  to 
elect  whether  the  contract  shall  be  determined  or  not ;  if 
the  trustee  does  not  disclaim,  he  adopts. 

0)  Law  Rep.,  7  Ch.,  88,  84. 
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[Baggallay,  J. a.:  May  not  the  result  be  that,  if  the 
trustee  does  not  disclaim,  the  old  law  is  left  unaltered  ?] 

I  contend  that  if  the  contract  continues,  it  continues  with 
mutuality. 

[Mellish,  L.J.:  The  parties  might  have  made  the  con- 
tract determinable  in  the  event  of  bankruptcy.] 

The  observations  of  Rolfe,  B.,  in  Oihson  v.  Carruthers  (') 
are  in  our  favor. 

James,  L.J.:  I  am  of  opinion  that  *tlie  judgment  of  the 
Chief  Judge,  affirming  the  judgment  of  the  county  court 
judge,  ougut  to  be  affirmed.  No  doubt  there  is  great  force 
in  tne  argument  which  Mr.  Benjamin  has  addressed  to  us, 
4/72]  and  possibly  the  Legislature  *may  be  induced,  upon 
consideration  of  many  of  the  topics  upon  which  he  has 
dwelt,  to  alter  the  language  of  these  sections  of  the  act. 
The  state  of  the  law  fefore  the  act  of  1869  was  certainly 
such  that  no  claim  like  that  which  is  now  made  bv  the  ap- 
pellants could  have  been  effectually  asserted.  Up  to  the 
time  of  the  passing  of  the  act  of  1869  assignees  in  bank- 
ruptcy could  have  gone  on  performing  such  a  contract  as 
this  as  long  as  they  were  minded  to  do  so,  and  when  they 
were  no  longer  minded  to  perform  the  duty  imposed  by  it, 
they  might  nave  discontinued  it,  and  thereupon  the  bank- 
rupt himself  would  have  been  liable.  The  performance  of 
the  bankrupts  contract  by  the  assignee  for  a  limited  period 
did  not  relieve  the  bankrupt  from  his  obligation,  and  the 
other  contracting  party,  so  long  as  the  contract  was  ful- 
filled according  to  its  terms,  could  not  be  heard  to  sav  that 
he  would  put  an  end  to  it.  That  was  the  state  of  the  law  at 
that  time.  Then,  by  the  act  of  1869,  the  law  was  alt^^red  to 
a  very  considerable  extent,  so  as  to  free  the  bankrupt  from 
liability  in  respect  of  future  breaches  of  contract,  and  to 
^ive  the  persons  whose  contracts  were  broken  or  put  in 
jeopardy  by  reason  of  the  bankruptcy  a  right  to  prove 
against  the  bankrupt's  estate,  instead  of  the  personal  liabil- 
ity of  the  bankrupt.  Alterations  have  been  introduced  for 
that  purpose,  ana  the  main  provisions  with  which  we  have 
to  deal  are  contained  in  sect.  23.  [His  Lordship  read  the 
section.]  Mr.  Benjamin  was  obliged  to  admit  that  in  order 
to  give  effect  to  his  argument  he  must  contend  that  the  true 
interpretation  of  this  section  is  this — that  we  must,  from 
the  provision  that  upon  the  execution  of  the  disclaimer  by 
the  trustee  the  contract  is  to  be  deemed  to  be  determined 
from  the  date  of  the  order  of  adjudication,  imply  that,  if 
the  contract  is  not  disclaimed  after  notice  from  the  other 

(')  8  M.  A  W.,  829, 
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party,  then  it  is  to  be  deemed  to  have  been  adopted  by  the 
trustee  upon  the  responsibility  and  at  the  expense  .01  the 
estate.  That  is  a  provision  which  might  perhaps  oe  very 
properly  made  by  the  Legislature  ;  but,  to  my  mind,  to  in- 
sert it  in  this  way  by  implication  would  not  be  to  construe 
the  act  of  Parliament,  but  to  alter  it;  it  might  be  to  im- 
prove it,  according  to  the  view  which  some  persons  take  of 
the  matter,  but  it  would  certainly  be  altering  the  act  of  Par- 
liament, and  enlarging  still  further  the  provisions  which  the 
Legislature  has  thought  fit  to  make  with  respect  to  such 
contracts.  All  we  can  *say  is  that,  except  to  the  [473 
extent  mentioned  in  the  act  of  Parliament,  the  law  remains 
exactly  as  it  was  before ;  that  is  to  say,  that  if  the  contract 
is  not  disclaimed  bv  the  trustee  it  is. not  determined.  The 
result  of  that  would  be  to  leave  the  bankrupt  liable  for  any 
future  breaches ;  but  that  contingency  seems  to  be  provided 
for  by  sect.  31,  which  says  in  effect  that,  where  there  is  a 
breach  during  the  continuance  of  a  bankruptcy  of  any  con- 
tract which  was  made  by  the  bankrupt  before  the  bank- 
ruptcy, proof  for  the  damage  may  be  made  exactly  as  if  the 
breach  had  taken  place  before  the  bankruptcy.  I  am  of 
opinion,  therefore,  that,  having  regard  to  sect.  31  as  well  as 
to  sects.  23  and  24,  the  remedy  of  the  appellants  is  that 
which  the  Chief  Judge  and  the  County  Court  Judge  have 
given  them — that  they  have  a  right  to  prove  in  the  Bquida- 
tion  in  respect  of  the  breach  of  contract,  just  as  if  the  breach 
had  occurred  before  the  liquidation.  And,  as  to  sub-sect.  2 
of  section  25,  that  does  not  seem  to  me  to  carry  Mr.  Benja- 
min's argument  to  the  extent  which  he  wished.  That  does 
not  give  the  trustee  the  power  to  carry  on  any  contracts  of 
the  bankrupt^  whatever  may  be  their  nature,  for  any  time, 
but  only  to  carry  on  the  business  of  the  bankrupt  so  far  as 
may  be  necessary  for  tlie  beneficial  winding  up  of  the  same. 
That  is  only  a  temporary  provision  until  the  trustee  can 
dispose  of  the  good- will.  It  does  not  appear  to  me  that  we 
can  extend  that  clause  so  as  to  mean  that  the  trustee  may 
take  uix>n  himself  the  obligations  of  a  contract  which  might 
last  for  seven  or  fourteen  years. 

Mellish,  L.J.:  I  am  of  the  same  opinion.  I  think  that 
when  the  law  as  it  existed  prior  to  the  passing  of  the  act  of 
1869  is  really  understood  there  will  not  be  much  difficulty 
in  understanding  what  is  the  effect  of  the  act  of  1869.  It 
had  been  settled  before  that  act  that  the  mere  fact  of  one  of 
two  parties  to  a  contract  becoming  bankrupt  did  not  of  itself 
put  an  end  to  the  contract.  No  doubt  the  person  who  had 
contracted  with  the  bankrupt  was  not  bound   to  deliver 
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goods  to  a  man  who  had  become  insolvent  unless  he  got  paid 
for  them  beforehand,  and  a  man  wlio  had  agreed  to  do  work 
and  labor  for  a  bankrupt — a  foreman,  for  instance,  who  had 
be^n  engaged  for  three  j'ears — was  not  bound  to  go  on  serv- 
474]  ing  him  *without  the  prospect  of  getting  paid.  He 
would  be  entitled  to  say,  "I  cannot  go  on  unless  I  am 
secured  my  wages."  But,  subject  to  that,  the  bankrupt's 
contract  continued,  and  the  assignee  was  always  entitled  to 
perform  it,  and  so  long  as  he  performed  it  he  got  the  entire 
benefit  of  it,  but  he  might  at  any  time  stop.  He  might 
either  not  take  up  the  contract  at  all,  or  he  might  take  it  up 
for  a  time,  and  then  afterwards,  if  he  found  that  it  was  not 
a  beneficial  contract,  he  might  abandon  it,  and  the  other 
party  had  no  remedy  except  to  bring  an  action  against  the 
bankrupt  personally  to  recover  damages  for  the  breach. 
That,  no  doubt,  was  a  hard  state  of  things,  both  on  the  per- 
son who  had  contracted  with  the  bankrupt  and  on  the  bank- 
rupt himself.  Now,  the  question  is,  to  what  extent  has  that 
law  been  altered?  and  beVond  all  questionj  as  we  have 
already  laid  down  in  several  cases,  it  has  been  altered  to  this 
extent :  No  action  can  any  longer  be  brought  against  a 
bankrupt  himself  for  breach  of  contract  subsequent  to  the 
bankruptcy.  But  then  we  must  see  how  the  statute  has 
dealt  with  such  a  case.  The  23d  and  24th  sections  really 
deal  only  with  the  power  given  to  the  trustee  to  disclaim  a 
contract,  and  with  what  is  to  be  the  effect  if  he  elects  to  dis- 
claim a  contract.  If  the  trustee  elects  to  disclaim  a  con- 
tract, then  the  contract  is  to  be  deemed  to  have  been 
determined  from  the 'date  of  the  order  of  adjudication,  and 
the  person  who  had  entered  into  the  contract  with  the  bank- 
rupt is  to  have  a  right  to  prove  against  the  estate  upon  the 
footing  that  the  contract  was  put  an  end  to  at  that  time. 
He  is  entitled  to  prove  for  the  amount  of  damages  he  has 
sustained  by  losing  the  contract  as  from  that  period.  Neither » 
the  23d  nor  the  24th  section,  however,  enacts  anything  as  to 
what  is  to  be  the  effect  if  the  trustee  does  not  disclaim.  The 
24th  section,  no  doubt,  says  that  if  he  does  not  disclaim 
within  twenty -eight  days  after  notice  he  cannot  disclaim  the 
contract  at  all,  and  if  he  cannot  disclaim  it  the  conlract'has 
not  become  rescinded  as  from  the  date  of  the  order  of  adju- 
dication. But  then,  what  takes  place  if  the  trustee  goes  on 
with  the  contract  for  a  time  and  then  abandons  it  ?  What 
is  to  be  the  result  of  that  ?  Really,  the  only  words  on  which 
the  appellants  can  rely  are  those  in  the  2d  sub-section  of 
the  25th  section,  that  ''  subject  to  the  provisions  of  this  act 
the  trustee  shall  have  power  to  carry  on  the  business  of  the 
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bankrupt  *as  far  as  may  be  necessary  for  the  bene-  [475 
licial  winding  up  of  the  same."  Are  those  words  sufficient 
to  make  the  trustee  personally  liable  for  any  damages  the 
other  party  to  the  contract  may  have  sustained  by  reason 
of  the  trustee  throwing  up  a  contmct  of  the  bankrupt  after 
he  had  carried  it  on  for  a  time,  and  after  he  had  neglected 
to  disclaim  it,  or  are  they  sufficient  to  make  the  trustee  lia- 
ble to  pay  out  of  the  estate  the  full  amount  of  the  damages 
occasioned  by  the  breach  ?  In  my  opinion  those  words  are 
wholly  insufficient  for  that  purpose.  They  merely  say  that 
the  trustee  "  may"  carry  on  the  business  as  far  as  is  neces- 
sary for  the  purpose  of  a  beneficial  winding-up,  and  they 
do  not,  in  my  opinion,  give  the  trustee  any  greater  power 
than  assignees  in  bankruptcy  had  previously  to  the  passing 
of  this  act.  The  words  do  not  give  the  trustee  power  to 
enter  into  any  new  business,  but  only  power  to  carry  on  the 
existing  business  so  far  as  may  be  necessary  for  the  bene- 
ficial winding-up.  If  there  is  any  beneficial  contract  exist- 
ing he  may  carry  it  out,  but,  in  my  opinion,  that  is  not 
sufficient  so  to  change  the  law  as  to  make  the  trustee  liable, 
either  personally  or  out  of  the  assets,  to  pay  damages  if  the 
contract  is  subsequently  broken.  Then,  if  the  statute  had 
stopped  there,  the  law  would  have  remained  just  as  it  was. 
The  bankrupt  would  have  been  liable  to  have  an  action 
brought  against  him  on  account  of  a  breach  of  contract  oc- 
casioned by  the  trustee  having  carried  on  a  contract  for  a 
time  and  then  having  abandoned  it.  But  the  31st  section 
comes  in  and  in  express  terms  gives  a  right  to  prove  for  dam- 
ages sustained  by  reason  of  a  breach  during  ttie  continuance 
of  the  bankruptcy  of  a  contract  made  prior  to  the  adjudica- 
tion. That  shows  that  there  is  a  rignt  to  prove.  At  one 
period  of  the  argument  I  thought  the  effect  of  the  decision 
of  the  court  below  was  this,  that  it  made  no  difference  be- 
tween a  case  where  there  was  a  disclaimer  and  a  case  where 
there  was  no  disclaimer  by  the  trustee.  But  upon  consid- 
eration I  think  that  there  is  a  clear  distinction.  Where 
there  is  a  disclaimer  the  contract  is  to  be  determined  as  from 
the  date  of  the  order  of  adjudication.  Where  there  is  no 
disclaimer  the  contract  continues  in  force  until  it  is  broken. 
Indeed,  properly  speaking,  it  is  never  put  an  end  to  at  all, 
but  it  isbroTken,  and  the  question  then  arises,  what  are  the 
damages  occasioned  by  reason  of  its  being  broken  at  the 
time  when  it  is  broken  ?  Those  Mamages  might  un-  [476 
der  soipe  circumstances  be  large,  but  they  would  be  quite 
different  from  the  damages  which  would  be  sustained  by 
reason  of  the  contract  being  rescinded  at  the  date  of  the 
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order  of  adjudication.  I  am  of  opinion,  therefore,  that  the 
decision  of  the  Chief  Judge  is  quite  right,  there  being  no 
words  in  the  act  which  make  the  trustees,  either  personally 
or  in  their  representative  character,  liable  for  the  breach  of 
contract.  The  only  remedy  of  the  appellants  is  to  prove 
under  the  Slst  section  for  the  damages  which  they  have 
sustained. 

Baooallat,  J. a.:  I  am  of  the  same  opinion.  I  was  for 
some  time  much  impressed  by  Mr.  Benjamin's  argument, 
and  was  disposed  to  think  that,  as  the  trustees  did  not  when 
called  upon  disclaim  the  contracts,  they  ought  to  be  treated 
as  having  adopted  them  on  behalf  of  the  estate.  But,  upon 
a  more  mature  consideration  of  the  provisions  of  the  act,  I 
think  that  it  has  not  altered,-  and  was  not  intended  to  alter, 
the  state  of  the-  law  affecting  a  bankrupt's  contract,  unless 
the  trustee  has  disclaimed.  There  is  first  a  general  power 
given  to  the  trustee  to  disclaim  contracts,  but  then  there  is 
a  subsequent  provision  that  that  power  shall  not  be  exer- 
cised after  the  expiration  of  twenty-eight  days  from  the  time 
when  the  trustee  has  been  called  upon  to  decide  whether  he 
will  disclaim  or  not.  It  has  been  argued  that  a  power  to 
adopt  contracts  is  conferred  on  the  trustee  by  sub-sect.  7  of 
the  83d  section  of  the  act,  but  I  think  that  the  contracts 
there  referred  to  are  contracts  to  be  entered  into  after  the 
commencement  of  the  bankruptcy,  and  that  it  has  no  ref- 
erence whatever  to  contiacts  existing  at  the  date  of  the 
bankruptcy. 

Jakes,  L.  J.:    The  appeal  will  be  dismissed  with  costs. 

Solicitors  for  appellants :  Ingledew^  Ince  &  Oreening^ 
agents  for  Ingledew,  luce  &  Vachell,  Cardiflf. 

Solicitors  for  trustee :  Vizard^  Crowder  &  Co,^  agents  for 
Daltons,  Spencer  &  Corbett,  Cardiff. 


[8  Chancery  Diyision,  477.] 
C.A.,  July  27,  1876. 

477]    */^  rc  Entwistle.     ^a:  jparfe  Arbuthnot. 

Sills  of  Exehangt  drown  ^aifui  Ooodg — Swdfie  Apprcpriation  of  Proceeth  of  Sale — 

Vendor  and  Purchaser — jBankrriptcy  of  Purchaur, 

Bills  of  exchange  were  drawn  by  the  vendor  and  shipper  of  eoods  upon  the  pur- 
chaser for  the  invoice  prices  of  the  goods,  with  a  direction  to  place  the  same  to  ac- 
count of  the  shipments.    On  the  acceptance  of  the  bills  by  the  purchaser  the  bills  of 
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lading  were  handed  over  to  him.  The  bills  of  exchange  were  dishonored  at  matu- 
rity, and  the  purchaser  became  bankrupt : 

Ileid,  that  there  was  no  specific  apprppriation  of  the  proceeds  of  sale  of  the  goods 
to  meet  the  bills  of  exchange. 

JFUlh  V.  Forbe8(^)  explained. 

This  was  an  appeal  from  a  decision  of  Mr.  Registrar 
Brougham,  sitting  as  Chief  Judge  in  Bankruptcy. 

John  Entwistle,  a  merchant. in  London,  filed  a  liquidation 
petition  on  the  2d  of  November,  1875,  under  which,  on  the 
17th  of  November,  E.  Waterhouse  was  appointed  trustee. 

Messrs.  Arbuthnot,  Ewart  &.Co.  were  merchants  in  Lon- 
don. They  also  carried  on  business  in  Bombay  under  the 
firm  of  Ewart,  Latham  &  Co.  The  same  persons  were  part- 
ners in  the  London  and  the  Bombay  firms.  In  May  and 
June,  1876,  Entwistle  had  made  several  purchases  of  cotton 
of  Arbuthnot,  Ewart  &  Co.  The  orders  were  given  by  him, 
in  the  first  instance,  to  the  London  firm,  and  were  by  them 
transmitted  to  the  Bombay  firm.  Entwistle  also  wrote  to 
the  Bombay  firm  confirming  the  orders,  and  letters,  and 
telegrams  on  the  subject  passed  between  him  and  both  the 
firms.  For  the  purpose  of  paying  for  the  cotton,  bills  of 
exchange  were  drawn  by  the  Bombay  firm  upon  Entwistle, 
and  were  forwarded  by  them  to  the  London  firm,  who  pre- 
sented the  bills  to  him  for  his  acceptance.  The  bills  of  lad- 
ing were  not  attached  to  the  bills  of  exchange,  but  were 
forwarded  bv  the  Bombay  firm  to  the  London  firm,  for 
them  to  hand  over  to  Entwistle  in  exchange  for  his  accept- 
ance of  the  bills  of  exchange.  In  some  cases  the  bills  of 
lading  were  not  sent  to  England  by  the  same  mail  as  the 
*bills  of  exchange,  but  by  a  later  mail,  but  in  all  [478 
cases  Entwistle  accepted  the  bills  of  exchange  when  they 
were  presented  to  him  for  the  purpose,  and  the  bills  of  lad- 
ing were  handed  over  to  him  when  he  had  done  so,  or  as 
soon  after  as  they  arrived  in  London. 

One  of  the  bills  of  exchange  (the  others  were  in  a  similar 
form)  was  as  follows : 

''No.  M.  273.     £3,000.        Bombay,  1st  June,  1875. 

"Three  months  after  sight  pay  this  first  of  exchange 
fsecond  and  third  of  same  tenor  and  date  not  paid)  to  the 
Chartered  Mercantile  Bank  of  India,  London,  and  China, 
or  order,  the  sum  of  three  thonsand  pounds  sterling  for 
value  received,  and  place  the  same  to  account  cotton  ship- 
ments as  advised,  with  or  without  further  advice. 

(Signed)        "  Ewart,  Latham  &  Co. 

'*To  John  Entwistle,  Esq.,  London. 

'  *  Payable  in  London. ' ' 

O  4  D.  F.  A  J.,  409. 

18  Enq.  Bep.  80 
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On  the  28th  of  June,  1875,  Arbuthnot,  Ewart  &  Co.  wrote 
a  letter  to  Entwistle,  in  which  they  informed  him  of  the 
drawing  of  the  bill  for  £3,000,  and  mentioned  that  the  bill 
of  lading  of  400  bales  of  cotton,  in  respect  of  which  it  had 
been  drawn^  had  not  arrived,  and  added,  **We  shall  feel 
greatly  obliged,  therefore,  by  your  kindly  accepting  our 
firm's  drafts  for  our  account  against  our  handing  you  the 
documents  on  receipt  by  the  next  mail,  which  we  hereby 
agree  to  do." 

In  a  letter  dated  the  11th  of  June,  1875,  written  by  the 
Bombay  tirm  to  Entwistle,  after  stating  that  they  had  not 
been  able  to  send  the  bill  of  lading  of  the  400  bales  of  cot- 
ton by  that  mail,  they  added,  ''We  trust  the  draft  against 
the  shipment  met  due  honor  notwithstanding." 

On  the  2d  of  July  Entwistle  wrote  a  letter  to  the  Bombay 
firm,  in  which  he  said,  '*I  have  accordingly  accepted  your 
draft  for  £3,000  on  account  of  the  shipment,  as  advised." 

When  Entwistle  received  the  bills  of  lading  of  the  various 
shipments  of  cotton  he  indorsed  them  to  Chambers,  Holden 
&  Co.,  brokers  at  Liverpool,  who  made  him  advances  of 
479]  money  upon  the  *security  of  the  cotton,  of  which, 
when  it  arrived  at  Liverpool,  they  obtained  possession,  and 
afterwards  sold  it,  accounting  for  the  proceeds. 

Entwistle  stopped  payment  on  the  15th  of  September, 
1876.  The  bills  which  he  had  accepted  for  the  cotton  were 
then  about  to  become  due,  and  they  were  taken  up  on  the 
18th  and  20th  of  September  by  Arbuthnot,  Ewart  &  Co.,  for 
the  honor  of  their  Bombay  tirm.  The  total  amount  of  the 
bills  was  equal  to  the  total  amount  of  the  invoice  prices  of 
the  shipments  of  cotton. 

Arbuthnot,  Ewart  &  Co.  were  in  no  way  privy  to  the 
course  of  dealing  between  Entwistle  and  Chambers,  Holden 
&  Co.  When  Entwistle  stopped  payment,  Chambers,  Hol- 
den &  Co.  were  creditors  of  his  to  a  large  amount,  and  they 
held  all  the  cotton  which  had  been  purchased  by  him  from 
Arbuthnot,  Ewart  &  Co.  On  the  27th  of  September,  before 
Chambers,  Holden  &  Co.  had  sold  any  part  of  it,  Arbuthnot, 
Ewart  &  Co.  gave  them  notice  that  tney  claimed  the  pro- 
ceeds of  the  cotton,  as  having  been  specifically  appropriated 
to  the  payment  of  the  bills  of  exchange,  and  required  them 
not  to  part  with  the  proceeds.  They  gave  a  similar  notice 
to  Entwistle.  After  this  Chambers,  Holden  &  Co.  sold  the 
cotton  and  received  the  proceeds  of  sale,  and  on  a  settlement 
of  their  account  with  Entwistle  there  was  a  balance  of  £1,595 
due  from  them  to  him.  It  was  arranged  that  this  sum  should 
be  paid  to  Entwistle' s  trustee  without  prejudice  to  the  claim 


Vol  III.]  CHANCERY  DIVISION.  635 

C.A.  Baring  t.  Stanton.  1876 

of  Arbuthnot,  Ewart  &  Co.,  and  application  was  made  to 
the  court  to  determine  the  rights  of  the  parties.  The  Regis- 
trar decided  that  there  had  been  no  specific  appropriation, 
and  that  the  trustee  was  entitled  to  the  money.  Arouthnot, 
Ewart  &  Co.  appealed. 

W.  Latham,  for  the  appellants,  relied  upon  Frith  v. 
Forbes  (*)  as  showing  that  there  had  been  a  specific  appro- 
priation of  the  cotton  to  meet  the  bills  of  exchange. 

Horton  Smith,  for  the  trustee,  was  not  called  upon. 

*James,  L.  J. :  The  case  of  Frith  v.  Forbes  (*^  must  [480 
not  be  misunderstood.  The  court  there  held,  that  in  a 
transaction  between  principal  and  agent  a  direction  given 
by  the  principal  to  the  agent  as  to  the  application  of  the 
proceeds  of  the  sale  of  particular  goods  was  binding  on  the 
agent,  and  that  he  could  not  set  up  against  it  his  own  gen- 
eral lien.  But  that  decision  has  notliiug  whatever  to  do 
with  a  transaction  between  vendor  and  purchaser.  In  the 
present  case  the  goods  became  the  absolute  property  of  the 

Purchaser.  As  soon  as  he  received  the  bills  of  lading  he 
ad  a  right  to  do  anything  he  pleased  with  them.  There  is 
no  ground  whatever  for  the  appeal,  and  it  must  be  dismissed 
with  costs. 
Hellish,  L.  J.:  I  am  of  the  same  opinion. 
Baggallay,  J.A.:  In  Robey  &  Co.^s  Perseverance  Iron- 
works V.  Oilier  i^)  Frith  v.  Forbes  was  commented  upon, 
and  the  Lord  Justice  James  then  said  that  the  decision  in 
that  case  depended  upon  special  circumstances,  and  could 
not  be  treated  as  governing  any  other  case. 

Solicitor  for  appellants :  Freshfields  &  Williams, 
Solicitors  for  trustee :  JoJinson,  Uptons  &  Budd, 

Q)  4  D.  F.  <fc  J.,  409.  (*)  Law  Rep.,  7  Ch.,  696. 


[8  Chancery  Diyialon,  602.] 
V.C.B.,  April  26  :  0.  A.,  July,  18,  1876. 

♦Baring  v,  Stanton.  [502 

[1872    B.     149.] 

Agent — Int^ranc« —  CommiMicn — Discount, 

A  shipowner  had  for  several  years  had  an  account  with  merchants  who  effected 
for  him  insurances  on  his  ships.  In  their  accounts  they  charged  him  with  the  full  pre- 
miums, but  they  had  been  allowed  by  the  underwriters,  and  retained  out  of  the 
premiums  5  per  cent,  brokerage  and  a  farther  10  per  cent,  discount  for  ready  money, 
as  usual  on  insurances.  On  taking  the  accounts  in  a  suit  respecting  a  mortgage  on 
some  ships  the  shipowner  objected  to  allow  the  merchants  to  retain  the  10  per  cent : 
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Hdd,  that  as  these  allowances  were  usual,  and  as  the  shipowner  had  never  inquired 
on  what  terms  the  merchants  effected  the  insurances,  and  appeared  to  have  accepted 
their  terms,  he  could  not  now  raise  the  objection. 

Order  of  Bacon,  Y.C.,  affirmed. 

The  plaintiffs  in  this  case  were  Messrs.  Baring  Brothers 
&  Co.,  merchants  in  London,  and  the  defendant,  George 
Stanton,  was  an  American  shipowner  who  had  for  some  years 
been  in  business  in  London.  From  1861  to  1872  Stanton  had 
had  an  account  current  with  Messrs.  Baring.  He  was  in 
1872  indebted  to  them  in  about  £22,000,  and  the  ships  Stock- 
bridge,  Hoogly,  Trowbridge  and  Kingsbridge  were  mort- 
gaged to  them.  An  arrangement  was,  as  they  alleged,  then 
made  by  which  they  became  absolute  owners  of  the  Trow- 
bridge and  the  Kingsbridge.  In  May,  1872,  Messrs.  Baring 
filed  a  bill  against  Stanton  to  have  a  fresh  mortgage  of  the 
Stockbridge  and  the  Hoogly,  on  the  footing  that  the  Trow- 
bridge and  the  Kingsbridge  belonged  to  them  absolutely. 
Stanton  filed  a  cross  bill  against  Messrs.  Baring  to  have  it  de- 
clared that  they  were  only  mortgagees  of  the  Trowbridge  and 
the  Kingsbridge.  A  decree  was  made  in  Baring  v.  Canton 
for  a  mortgage  as  prayed  by  the  bill,  and  accounts  were  di- 
rected. Messrs.  Baring  had  insured  ships  for  Stanton,  and 
in  their  accounts  they  claimed  as  against  him  the  full 
amount  of  premiums  as  paid  by  them,  with  interest  thereon 
at  5  per  cent.,  without  deducting  from  the  amount  so 
charged,  and  in  fact  claiming  to  retain,  6  per  cent,  commis- 
sion or  brokerage  allowed  to  them  by  the  insurance  o£Sces 
on  the  premiums,  and  10  per  cent,  discount  for  ready  money 
also  allowed  by  the  insurance  offices. 

503]  ^Messrs.  Baring  made  affidavits  and#produced  other 
evidence  that  it  was  a  matter  of  course  to  debit  the  customer, 
on  the  day  on  which  the  premium  for  insurance  was  fixed, 
with  the  full  amount,  and  to  retain  the  5  per  cent,  broker- 
age and  10  per  cent,  discount  which  were  always  allowed 
by  the  insurance  companies,  and  to  charge  the  customers 
with  6  per  cent,  interest  on  the  full  amount  of  the  premium. 

Stanton  deposed  that  for  some  years  after  he  commenced 
business  with  Messrs.  Baring  he  was  resident  in  America, 
and  was  not  aware  that  they  were  receiving  these  discounts 
and  brokerage ;  that  sfiortly  before  he  filed  his  bill  he  be- 
came aware  of  this,  and  that  if  he  had  been  previously  aware 
of  it  he  should  have  objected.  He  produced  affidavits  b^ 
merchants  who  had  been  in  the  habit  of  allowing  to  their 
customers  these  discounts  and  brokerage. 

Stanton  in  Chambers  submitted  to  allow  the  brokerage ; 
but    the  question  as   to  the   allowance  of   discount  was 
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argued  before  the  Vice-Chancellor  Bacon  on  an  adjourned 
summons  on  the  6th  of  April,  1876,  when  the  same  counsel 
appeared  and  the  same  arguments  were  used  as  before  the 
Court  of  Appeal. 

Bauon,  V.C,  said  that  he  considered  this  case  settled  by 
tlie  decision  in  Great  Western  Insurance  Company  v.  Cun- 
liffe  (*).  The  view  which  his  Lordship  had  taken  of  that 
case  was  not  concurred  in  by  the  Lords  Justices,  and  in  de- 
livering their  judgments  they  had  decided  certain  points  in 
the  most  explicit  manner,  so  that  it  would  be  impossible  for 
his  Lordship  to  adhere  to  his  former  opinion.  Whether 
the  money  was  actually  paid  made  no  diilerence  whatever. 
If  between  the  underwriter  and  the  broker,  the  only  persons 
concerned,  credit  was  given  and  taken,  that  was  equivalent 
to  payment,  and  the  matter  could  not  be  further  inquired 
into.  Though  the  evidence  might  not  prove  a  general  cus- 
tom, there  was  clear  evidence  that  Messrs.  Baring  had  al- 
ways carried  on  their  business  in  that  way.  The  custom 
was  not  unreasonable,  and  his  Lordship  was  bound  to  treat 
this  as  a  case  decided  by  the  Court  of  Appeal. 

*The  defendant  Stanton  appealed,  and  the  appeal  [504 
came  on  for  hearing  on  the  18th  of  July,  1876. 

Kay^  Q.C.,  and  Caldecott^  for  the  appellant:  This  is 
quite  di^erent  from  Great  Western  Insurance  Company  v. 
Cunliffe  (M,  as  here  the  agents  take  5  per  cent,  brokerage 
for  their  labor,  and  thus  have  been  remunerated.  As  agents, 
their  accounts  ought  to  have  shown  to  their  principal  all 
allowances ;  but  nothing  of  the  kind  appeared,  and  the  de- 
fendant says  that  he  was  not  aware  of  it.  An  agent  is  bound 
to  tell  his  principal  everything,  without  any  inquiry  by  the 
principal.  The  plaintiffs  have  entirely  failed  in  showing  a 
general  custom  of  which  every  one,  still  less  a  stranger  to 
this  country,  must -be  taken  to  be  aware.  Twrnbull  v.  Gar- 
den (•)  and  Queen  of  Spain  v.  Parr  (')  are  decisive  against 
these  charges.  There  are  two  systems  of  allowance ;  m  one 
system  there  is  a  current  account  between  the  broker  and 
the  underwriter,  and  if  at  the  end  of  the  year  the  underwriter 
has  made  a  profit  on  all  his  dealings  with  the  broker,  he 
allows  the  broker  12  per  cent,  on  that  profit,  which  was  the 
case  in  Great  Western  Insurance  Company  v.  Cunliffe^  and 
was  a  main  ground  for  that  decision.  Here  the  other  sys- 
tem was  adopted.  The  premiums  were  paid  in  ready  money, 
and  a  10  per  cent,  discount  was  allowed  on  each  transaction, 
and  ought  to  have  been  allowed  to  the  customer.     The  cus- 

0)  Law  Rep.,  9  Oh,,  625 ;  10  Eng.  R.,  661.  («)  38  L.  J.  (Ch.),  331. 

(»)  89  L.  J.  (Ch.),  78. 
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torn  seems  to  have  been  recognized  as  long  ago  as  in  Power 
V.  Butcher  (*),  but  it  is  not  universal,  and  the  agent  must 
show  either  universal  custom  or  a  particular  contract.     • 

Cotton^  Q.C.,  and  J.  Kaye^  for  the  plaintiffs,  were  not 
called  upon. 

James,  L.  J.:    I  am  of  opinion  that  the  order  of  the  Vice- 
Chancellor  in  this  case  ought  to  be  affirmed. 

The  question  is  whether  this  case  is  governed  by  the  de- 
605]  cisions  *made  by  me,  as  Vice-Chancellor,  in  Queen  of 
Spain  V.  Parr  (')  and  in  TarnbuU  v.  Garden  ("),  or  by  the 
case  of  Oreai  Western  Insurance  Company  v.  Ounli^e  (*). 
It  appears  to  me  that  that  last  case  really  governs  this,  la 
that  case  the  Lord  Justice  Mellish  observed  (*) :  *'Then  it  is 
quite  obvious  that  they  must  have  known,  and  they  do  not 
deny  that  they  did  know,  that  Messrs  Pickersgill  were  to  be 
remunerated  by  receiving  a  certain  allowance  or  discount 
from  the  underwriters  with  whom  they  made  the  bargains. 
It  was  easy  to  ascertain  by  inquiry  what  was  the  usual  and 
ordinary  charge  which  agents  who  effect  reinsurances  are 
entitled  to  make.  If  a  person  employs  another,  who  he 
knows  carries  on  a  large  business,  to  do  certain  work  for  him 
as  his  agent  with  other  persons,  and  does  not  choose  to  ask 
him  what  his  charge  will  be,  and  in  fact  knows  that  he  is  to 
be  remunerated  not  by  him  but  by  the  other  persons — which 
"  is  very  common  in  mercantile  business — and  does  not 
choose  to  take  the  trouble  of  inquiring  what  the  amount  is, 
he  must  allow  the  ordinary  amount  which  agents  are  in  the 
habit  of  charging."  That  really  seems  to  me  to  govern  this 
case.  It  is  quite  clear  that  it  was  known  to  everybody  con- 
nected with  insurances  that  the  insurance  offices  were  in  the 
habit  of  making  allowances,  by  way  of  brokerage  and  other- 
wise, of  12  per  cent,  of  the  profits,  or  10  per  cent,  discount, 
and  also  6  per  cent,  brokerage;  so  much  so,  that  some  of 
the  documents  produced  actually  contain  the  thing  printed 
as  common  form.  It  is  quite  obvious  that  this  is  a  i^^og- 
nized  practice  of  the  offices.  That  being  so,  it  is  very  dim- 
cult  to  believe  that  Mr.  Stanton  must  not  have  known  that 
Messrs.  Baring  were  receiving  from  the  offices  such  allow- 
ances as  the  offices  were  in  the  habit  of  making.  Their  deal- 
ings go  on  for  years.  Mr.  Stanton  never  takes  the  trouble 
to  make  inquiries,  but  settles  all  the  accounts,  and  deals 
with  Messrs.  Baring  on  that  footing;  and  it  is  not  unim- 
portant in  this  case  to  observe  that  when  he  tiled  a  bill — it 

(»)  10  B.  <fr  C,  S29.  (*)  Law  Rep.,  9  Oh.,  526;  10  Eng.  R., 

(«)  89  L.  J.  (Ch.).  78.  561. 

(»)  88  L.  J.  (Ch.).  331.  (*)  Law  Rep.,  9  Ch.,  589. 
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is  true  for  another  object,  to  have  a  declaration  that  the  con- 
veyance of  the  ships  was  by  way  of  mortgage  only — and 
asked  that  upon  the  footing  of  that  mortgage  the  acconnts 
might  be  taken,  he  actually  referred  to  the  accounts  which 
would  have  to  be  taken,  and  accepted  the  course  of  business 
between  *lhe  two  firms  including  the  very  thing  which  [506 
is  now  the  subject  of  this  discussion.  [His  Lordship  theu 
read  some  of  the  statements.]  After  that,  as  between  him- 
self and  Messrs.  Baring,  it  seems  impossible  to  allow  him  to 
reopen  an  account  which  has  gone  on  from  the  year  1861  to 
the  year  1872.  1  am  of  opinion,  therefore,  that  the  order  of 
the  Vice-Chancellor  ought  to  be  affirmed,  and  this  appeal 
dismissed  with  costs. 

Mellish,  L.J.:  I  am  of  the  same  opinion.  I  think  that 
this  case  cannot  in  principle  be  distinguished  from  the  case 
of  Oreat  Western  insurance  Company  v.  Ounliffe  (*).  It 
appears  that  there  are  two  ordinary  modes  in  which  agents 
employ  underwriters — the  cash  system  and  the  credit  sys- 
tem. According  to  the  credit  system  the  accounts  are  made 
out  at  the  end  of  the  year;  all  the  premiums  which  the 
particular  merchant  or  agent  has  brought  to  the  under- 
writer are  put  on  one  side,  and  all  the  losses  are  put  on  the 
other  side,  and  then,  if  there  is  a  profit,  the  underwriter 
allows  the  merchant  12  per  cent,  on  that  profit.  We  held 
that  the  merchant  who  brought  the  business  was  entitled  to 
keep  that  profit.  The  cash  system  adopted  in  this  case  is 
this :  Some  underwriters,  particularly  new  insurance  com- 
panies, object  to  a  long  credit  system,  and  prefer  a  system 
by  which  they  get  their  premiums  paid  at  once.  They  are 
willing  to  make  a  sacrifice  for  the  purpose  of  obtaining 
prompt  payment,  and  on  payment,  instead  of  the  12  per 
cent,  on  the  net  profits,  if  the  premium  is  paid  within  a  fixed 
number  of  days  after  the  insurance  is  effected,  they  make  an 
allowance  of  10  per  cent.,  the  customers  being  charged  with 
the  premiums  just  as  before.  If  that  is  generally  known 
and  acquiesced  in,  I  cannot  conceive  that  it  is  a  fraud  upon 
anybody.  It  may  be  a  misfortune  to  Mr,  Stanton,  that  being 
an  American,  he  really  did  not  know  the  usage  in  London. 
But  if  a  person  comes  and  trades  in  London,  he  must  make 
himself  acquainted  with  the  usages  in  London,  and  when  he 
employs  tfie  Messrs.  Baring  he  must  expect  the  Messrs. 
Baring  to  treat  him  in  the  same  way  as  they  treat  all  their 
other  customers,  and  he  cannot  be  entitled  because,  after 
ten  years'  business  transactions  with  them,  he  quarrels  with 
them,  to  say  that  they  should  treat  him  in  a  different  way 

(*)  Law  Rep.,  9  Ch.,  625;  10  Eng.  R.,  561. 
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607]  from  that  in  which  they  treat  *anybody  else.  Ac- 
cording to  the  evidence  of  Messrs.  Baring's  clerK,  this  is  the 
invariable  way  in  which  they  charge  their  customers/ and 
if  Mr.  Stanton  had  inquired  before  he  employed  Messrs. 
Baring  what  their  charges  were,  they  would  have  told  him 
that  tnese  were  their  charges.  But  he  had  confidence  in 
tliem,  and  he  thought  that  they  would  charge  what  was 
right  whether  he  asEed  them  or  not,  and  cannot  now  be  al- 
lowed to  open  the  accounts.  I  think  we  do  not  at  all  over- 
rule the  case  of  Tarvi>ull  v.  Garden  ('),  because,  as  I 
understand,  in  that  case  the  party  from  whom  the  discount 
was  taken  was  not  in  the  position  of  Messrs.  Baring,  but 
was  an  agent  for  somebody  else.  The  real  brokers  were 
willing  to  allow  a  discount,  and  then  the  question  was 
whether  the  next  agent  could  keep  it  in  his  own  pocket,  or 
was  bound  to  give  Id  to  the  principal,  which  was  an  entirely 
different  question. 

I  am  of  opinion,  therefore,  that  the  judgment  of  Ui©  Vice- 
Chancellor  m  this  case  ought  to  be  affirmed. 

Baggallat,  J. a.:  lam  of  opinion  that  this  case  is  en- 
tirely governed  by  the  decision  in  Gh'eat  Western  Insurance 
Company  v.  Curuiffe  ("),  and  that  there  is  nothing  whatever 
in  that  case  which  was  antagonistic  to  the  principle  estab- 
lished in  the  cases  of  Tiirm)ull  v.  Garden  and  Queen  of 
Spain  V.  Parr  Q.  It  appears  to  me  that,  exactly  as  in 
Or  eat  Western  Insurance  Company  v.  Cunliffe^  Messrs. 
Pickersgill  were  employed,  in  this  case  Messrs.  Baring  were 
employed,  to  do  a  particular  business,  namely,  that  of  in- 
suring, and  they  were  making  certain  profits,  incidental  to 
the  carrying  on  of  that  business.  That  certainly  appears  to 
have  been  the  view  of  the  case  which  was  taken  by  Mr. 
Stanton  when  he  filed  his  bill  against  Messrs.  Baring,  the 
statements  in  which  bill  he  verifies  by  affidavit,  in  a  form 
which  implies  that  that  was  the  ordinary  and  usual  course 
of  business,  and  that  he  had  been  aware  of  it  throughout. 

Solicitors  for  plaintiffs:  Markby,  Tarry  &  Stewart 
Solicitors  for  defendant :  Shum^  Crossman  &  Crossman. 

(«)  88  L.  J.  (Ch.),  881.  («)  Law  Rep.,  9  Ch.,  525;  10  Eng.  R.  551. 

(»)  89  L.  J.  (Ch.),  78. 
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[8  Chancery  Diyision,  608.] 
C.A.,  July  29  ;  Aug.  2.  1876. 

*Fox  V.  Buckley.  [508 

JSreaeh  of  Trtut^Devue—7)rutie0^Leff<d  EtiaU, 

A  testator  devised  certain  real  estate  for  life  to  one  of  his  executors  and  tnuteea : 
the  devisee  afterwards  committed  breaches  of  trust  and  then  filed  a  petition  for 
liquidation : 

Hdd  (affirming  the  decision  of  the  Vice-Chancellor  of  the  Palatine  Court),  that,  as 
against  the  trustee  in  the  liquidation,  the  life  estate  of  the  executor  and  trustee  being 
legal,  could  not  be  taken  and  applied  in  replacing  losses  occasioned  by  the  broaches 
of  trust 

Edmund  Buckley,  of  Manchester,  by  his  will,  dated  the 
9th  day  of  December,  1866,  after  making  sundry  dispositions 
of  real  and  personal  estate,  gave  and  devised  all  the  freehold 
lands  and  Hereditaments  not  thereinbefore  specifically  de- 
vised of  which  he  was  competent  to  dispose  unto  his  exec- 
utors, Sir  Edmund  Buckley  (therein  called  Edmund  Peck), 
W.  Mallalieu,  T.  B.  Jervis,  and  J.  N.  Lees,  their  heirs  and 
assigns,  to  the  use  of  Sir  Edmund  Buckley  and  his  assigns 
during  his  life  without  impeachment  of  waste,  with  divers 
remaindera  over.  The  testator  made  several  codicils  relating 
to  a  sum  of  £20,000  and  appointing  G.  H.  Rushton  executor 
instead  of  J.  N.  Lees,  and  died  in  January,  1867.  His  will 
was  proved  by  Sir  Edmund  Buckley,  W.  Mallalieu,  T.  B. 
Jervis,  and  G.  H.  Rushton,  who  possessed  themselves  of  the 
personal  estate  to  a  large  amount,  but  failed  to  provide  for 
certain  legacies  and  annuities  given  bv  the  will  of  the  testa- 
tor. The  other  executors  permitted  tne  whole  control  of  the 
estate  to  fall  into  the  hands  of  Sir  E.  Buckley,  and  were 
dead.  Sir  E.  Bucklev  had,  in  pursuance  of  powers  of  sale, 
sold  divers  parts  of  the  real  estate  devised  in  trust,  and  had 
with  part  of  the  proceeds  bought  other  real  estate,^  but  had 
applied  other  part  to  his  own  personal  use.  In  March,  1876, 
C.  B.  Smith  was  by  Sir  E.  Buckley  appointed  trustee  of 
the  will. 

On  the  19th  of  May,  1876,  Sir  E.  Buckley  filed  his  petition 
for  liquidation  by  arrangement  in  the  County  Court  of  Lan- 
cashire, and  J.  Halliday  was  duly  appointed  trustee  of  his 
estate  and  effects. 

*The  plaintiffs,  who  were  entitled  to  the  legacy  of  [509 
£20,000,  and  to  other  benefits  under  the  will,  filed  a  bill  in 
the  Chancery  of  the  County  Palatine  of  Lancaster  against  Sir 
E.  Bucldey,  C.  B.  Smith,  the  executors  of  the  deceased  ex- 
ecutors, and  the  trustee  of  the  liquidation,  stating  as  above 
18  Eng.  Rep.  81 
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mentioned,  and  that  Sir  E.  Buckley  had  deliberately  vio- 
lated the  trusts  and  directions  contained  in  the  will  and 
codicils,  and  praying  for  administration  of  the  testator's 
estate,  and  for  accounts  and  a  receiver. 

A  motion  for  a  receiver  was  made  in  the  suit  before  Little, 
Vice-Chancellor  of  the  Countv  Palatine  of  Lancaster,  and 
the  plaintiffs  sought  to  make  the  order  extend  to  the  estates 
legally  devised  to  Sir  Edmund  Buckley  for  life.  This  was 
opposed  by  the  trustee  under  the  liquidation,  and  the  Vice- 
Chancellor  refused  to  make  the  order  extend  to  the  estates 
of  which  Sir  E.  Buckley  was  legal  tenant  for  lifeC). 

£)  1876.  Jaly  11.  was  annexed  to  the  office,  then  the  oon- 

rrTLB,  V.C.,  said  that  it  was  not  dition  arose,  because  it  was  so  expressed 

disputed  that  Sir  E.  Backley,  in  his  in  the  will ;  but  if  the  gift  was  inde- 

character  of  executor  and  trustee,  had  pendent  of  the  office,  the  office  might 

committed  breaches  of  trust,  and  that  be  disclaimed,  and  the  legacy  might  be 

his  beneficial  interest  in  the  trust  prop*  accepted.    It  could  not  be  contended 

erty  was  liable  to  be  applied  towards  that  the  legal  devise  was  in  any  way 

the  making  good  of  his  breaches  of  connected  with  the  office  of  executor 

trust.    The  only  question  was,  whether  or  trustee,  and  the  mere  circumstance 

the  property  legally  devised  to  him  was  of  the  devisee  afterwards  incurring  a 

subject  to  the  same  liability.  debt  to  the  estate  could  not  qualify  his 

The  question  was  materially  differ-  devised  estate, 
ent  from  that  which  had  often  been        The  cases  of  Waring  ▼.  Coventry  (3 

before  the  Court  of  Chancery  as  to  the  My.  &  E.  406)  and  CooU  v.  (yJUiUy 

right  to  impound  or  stop  the  beneficial  (1  J.  &  Lat.  455)  had  been  referred  to 

interest  of  a  defaulting  trustee  in  order  as  cases  in  which  liens  on  real  estate 

to  make  good  a  breach  of  trust  commit-  were  set  up  in  order  to  make  good 

ted  by  him.     In  those  cases  there  was  breaches  of  trust  by  the  devisee.     But 

something  to  be  done  in  the  adminis-  both  cases  could   be  referred  to  the 

tration  of  the  trusts  or  of  the  assets,  doctrine  that  the  tenant  for  life  of  an 

and   the   court  took  that  occasion  to  incumbered  estate  is  bound  to  keep 

oblige  any  claimant  upon  the  estate  to  down  the  charges.    The  principal  case 

satisfy  his  obligations  before  he  was  relied  on,  however,  was  WoodyaU  v. 

allowed  to  withdraw  anything  from  it.  QresUy  (8  Sim.  180).    There,  no  doubt. 

But  a  legal  devisee  took  inatanter  on  the  Vioe-Chanoellor  held  that  liability 

the  testator's  death,  and  if  the  devisee  for  breach  of  trust  existed,  but  he  put 

was  indebted  to  the  testator  the  debt  it  entirely  upon  the  law  of  contract ; 

could  not  be  treated  as  forming  a  lien  and  it  had  been  here  contended  that 

on  the  devise:  Mb  parte  Barff(DeQ.,  some  such  doctrine  was   to   be  here 

613);  audit  seemed  somewhat  singular  imputed,   and  that   Sir  E.   Buckley's 

that  if  a  debt  due  to  the  testator  him-  trustee  could  not  approl>ate  and  repro- 

self  did  not  constitute  a  lien  on  the  es-  bate,  that  is,  take  under  an  instrument 

tate,  a  debt  accruing  to  the  testator's  and  not  perform  the  terms  of  the  trust, 

estate  after  his  death  should  constitute  But  there  was  no  necessary  connection 

a  lien.     No  doubt  the  testator  might  so  between  the  devise  and  the  trust,  and 

frame  his  will  as  to  make  the  devised  a  liability  such  as  was  held  to  exist  in 

estate  liable,  but  there  was  nothing  of  Woodyatt  v.  Oredey  could  not  be  in- 

that  kind  in  this  will.  f erred  from  a  subsequent  transaction. 

Tlie  argument  was  that  the  devise        There  was  no  autliority  for  it,  and 

to  Sir  E.  Buckley  and  his  appointment  Egbert  v.  Butter  (21  Beav.  560)  was 

as  trustee  having  been  made  by  the  an  express  authority  the  other  way, 

same  instrument,  the  devise  must  \m  which  must  be  followed, 
taken  subject  to  the  condition  that  the        His  honor,  however,  regretted  to  be 

devisee  would  duly  perform  the  duties  obliged  to  arrive  at  that  conclusion,  and 

of  e](e0Dtor  and  trustee.     If  a  legacy  would  not  be  sorry  if  a  different  con- 
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*The  plaintiff  appealed.  '*  [510 

Ince^  Q.C.,  and  Eoeritt^  for  the  appellants:  The  court 
will  intercept  the  interest  of  a  defaulting  trustee.  There  is 
no  doubt  that  this  principle  applies  when  his  estate  is  equi- 
table, and  there  is  no  reason  why  it  should  not  apply  when 
the  estate  is  legal.  He  takes  the  benefit  and  must  take  the 
onus :  Priddy  v.  Iiose{').  In  Woodyatt  v.  Oresleyf^)  a  legal 
estate  was  impounded.  Waring  v.  Coventry  (^)2iV\di  Coote 
V.  O'Eeillyi^)  apply.  No  doubt  Egbert  v.  Butter  {^)  is 
against  us,  but  is  not  binding  on  this  court.  Ex  parte 
Barff(^)  and  Jaeubs  v.  Rylance  i^)  show  what  the  principle 
is.  In  Hurst  v.  Hurst  {*)  it  was  held  that  there  was  no  dif- 
ference when  the  estate  is  legal.  He  takes  this  estate  with 
the  trust  annexed,  and  a  man  cannot  sell  part  of  an  estate 
in  breach  of  trust  and  keep  the  rest.  The  trustee  in  liqui- 
dation is  not  an  assignee  for  valuable  consideration,  and  can 
only  take  through  the  debtor. 

AobinsoUj  Q.U.,  Stallard^  E.  S.  Ford  and  Bardswelly  for 
the  other  parties,  were  not  called  upon. 

*James,  L.J.:  Inmyopinion  the  order  of  the  Vice-  [511 
Chancellor  of  the  County  Palatine  of  Lancaster  was  the  only 
order  he  could  have  made  in  this  case.  It  is  said  that  there 
is  a  conflict  of  authority,  but  there  seems  to  be  no  authority 
whatever  on  the  side  of  the  .appellant,  whilst  Egbert  v. 
Sutter  (•)  seems  to  be  an  authority  against  him  on  the  very 
point. 

The  other  cases  cited  have  no  value  whatever.  Woodyatt 
V.  Oresley  (')  was  entirely  a  matter  of  contract.  The  nearest 
case  is  Ex  parte  Barffi^)^  where  there  was  a  legal  devise  to 
a  person  who  was  indebted  to  the  testator,  and  there  the 
Vice- Chancellor  Knight  Bruce  held  that  he  had  no  power  to 
charge  the  estate  with  the  debt.  The  estate  of  a  legal  devi- 
see is  under  no  circumstances  under  the  control  of  the  court. 
Sir  E.  Buckley  was  in  no  way  a  trustee  of  this  estate ;  he 
might  have  sold  it  at  any  time,  and  it  cannot  be  held  that  be* 
cause  he  afterwards  became  indebted  to  the  trust,  a  charge 
was  thereby  imposed  on  the  estate.  No  doubt  it  is  a  hard 
case  upon  the  family^  but  there  are  other  persons  interested, 
and  the  contest  is  in  fact  between  two  creditors.  The  appeal 
must  be  dismissed  with  costs. 

clasion  should  l)e  elsewhere  arrived  at.  (*)  2  My.  k  E.,  4Q6. 

Bat  according  to  the  aathorities,  the  {*)  1  J.  &  Lat.,  455. 

receivership  could  not  extend  to  the  if)  21  Beav.,  560. 

legal  estates.  (*)  De  Q..  618. 

(^)  3  Mer.,  86,  104.  C)  Law  Rep.,  17  Eq.,  $41. 

(«)  8  Sim.,  180.  C*)  Law  B«P-»  »  Ch.,  8^62, 
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Mellish,  L.J.,  and  BifoGALLAY,  J.A.,  concurred. 

Solicitors  for  appellants :  EmTnet  &  SoUj  agents  for  A.  & 
Q.  W.  Fox,  Mancliester. 
Solicitors  for  respondents :  Phelps  <fe  Sidgwick. 


[8  Chancery  DivlBioii,  618.] 
M.IL,  Feb.  T,  1876. 

518]  *KlNG  V.    FOXWELL. 

[1874     K.    87.] 

DcmiciU    Acquired  DomieiU — Kaiuraligation — Abandonment  of  acquired  DomieiU 

Reverter  of  Domicile  of  Origin, 

In  order  to  change  his  domicile  of  origin,  a  man  must  Toluntarily  fix  his  sole  or 
principal  residence  in  a  country  which  is  not  his  country  of  origin,  with  the  intention 
of  residing  there  for  a  period  not  limited  as  to  time. 

The  domicile  so  acauired  may  be  put  an  end  to  simply  by  abondoning  it,  without  ac- 
quiring a  new  domicile  of  choice,  and  in  such  a  case  the  domicile  of  origin  reyerta. 

Charles  King,  the  testator  in  this  cause,  was  a  native 
of  England,  and  married  his  first  wife  there.  He  emigrated 
to  North  America  in  or  about  1861,  and  settled  at  Syracuse, 
in  the  state  of  New  Yorlx,  in  the  United  States,  where  he  car- 
ried on  business  as  a  boot  and  shoe  maker.  His  wife,  whom 
he  had  left  in  England,  ioined  him  at  Syracuse,  and  lived 
with  her  husband  there  down  to  1863,  when  she  died. 

In  1854  Charles  King  tiled  in  the  proper  court  of  the  state 
of  New  York  a  declaration  of  his  intention  to  become  a  citi- 
zen of  the  United  States,  and  renounce  his  allegiance  to 
Great  Britain ;  and  in  September,  1856,  he  was,  by  a  rule 
entered  in  the  minutes  of  the  court,  duly  admitted  as  a  citi- 
zen of  the  United  States.  A  certified  Copy  of  this  rule  was 
preserved  by  Charles  King  up  to  the  time  of  his  death. 

In  September,  1866,  Charles  King  married  his  second  wife, 
the  plaintiff  in  the  cause,  who  was  a  widow  then  residing  in 
Syracuse. 

In  April,  1867,  Charles  King  returned  to  England,  accom- 
panied by  the  plaintiff.  He  had  previously  (but  at  what 
exact  date  did  not  appear)  sold  his  business  and  closed  his 
banking  account  at  Syracuse. 

Towards  the  end  of  1867  Charles  King  had  a  quarrel  with 
the  plaintiff,  who  left  him  and  went  back  to  America.  After 
she  left,  Charles  King  became  ill,  and  went  to  live  with  one 
519]  of  his  *sisters,  and  resided  with  her  until  July,  1869, 
when  the  plaintiff  returned  to  England.  Charles  King,  soon 
after  he  learned  that  the  plaintiff  had  returned,  left  his 
sister's  house  and  travelled  about,  with  the  view  of  secret- 
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ing  himself  from  the  plaintiff,  who  was  unable  to  find  him, 
and  returned  to  America  in  January,  1870.  Charles  King 
continued  to  travel  about  England,  and  in  January,  1871, 
went  to  Shepton  Mallet,  his  birth-place,  where  he  made  a 
will,  by  which  he  gave  two  small  pecuniary  legacies  and 
disposed  of  the  bulk  of  his  property  in  favor  of  trustees  for 
charitable  purposes.  He  afterwards  went  to  Jersey  for  the 
benefit  of  his  health,  and  died  suddenly  in  lodgings  at  St. 
Helens  on  the  24th  of  November,  1871. 

The  will  of  the  testator  having  been  proved  in  England,  ai 
bill  was  filed  by  the  plaintiff,  alleging  that  the  testator  was 
at  the  time  of  his  death  domiciled  in  the  state  of  New  York ; 
that  by  the  laws  in  force  there  the  charitable  dispositions 
contained  in  the  will  were  void ;  and  that  the  residue  of  the 
testator's  personal  estate  was  divisible  between  the  plaintiff 
and  the  next  of  kin  of  the  testator  living  at  his  death  ;  and 
praying  for  relief  on  that  footing.  The  cause  now  came  on 
to  be  heard,  and  the  following  questions  were  argued  and 
decided  separately :  1,  whether  the  testator  ever  acquired  a 
domicile  in  New  York ;  2,  if  so,  whether  he  continued  to  be 
domiciled  there  up  to  the  time  of  his  death. 

Chitty^  Q. C. ,  and  Bevir^  for  the  plaintiff :  Before  the  Alien 
Act,  1870,  it  was  impossible  for  a  British  subject  to  renounce 
bis  allegiance ;  but  that  has  now  been  changed,  and  as  the  act 
is  retrospective  (see  sect.  6)  it  must  be  held  that  Charles  King 
effectuallv  became  an  American  subject ;  he  has  done  what 
has  been  neld  to  be  necessary  in  these  cases  to  effect  St  change 
ot^omxGile,^  yvi,^  exuere  patriam :  Moorh(yuse  v.  Lord{^)i 
Udny  V.  Vdny  (') ;  Douglas  v.  Douglas  {*) ;  JSdldane  r. 
£!c^ord{*).  Besides,  all  the  facts  of  the  case  show  that 
down  to  1863  he  had  the  intention  of  permanently  residing 
in  America ;  he  did  actually  reside  there,  and  consequently 
he  acquired  an  American  domicile. 

*  Fischer,  Q.C.,  and  Whitaker,  for  the  executors :  It  [520 
is  true  that  Charles  King  resided  for  fifteen  years  in  America, 
but  he  never  had  any  intention  of  permanently  residing  there, 
and  under  these  circumstances  the  length  of  residence  is  im- 
material: Story' B  Conflict  of  La ws  (•) ;  Hodgson  y.  De  Beau- 
ches7ie{*).  The  attempt  which  he  made  to  change  his 
allegiance  was  inoperative,  and  cannot  be  taken  into  account. 

Jessel,  M.R.:  I  have  no  doubt  the  testator  acquired  an 
American  domicile ;  that  is  quite  independent  of  the  ques- 
tion whether  he  ever  lost  it. 

Q)  10  H.  L.  C,  27?.  (*)  Law  Rep.,  8  Eq..  681. 

(«)  Law  Rep.,  1  H.  L.,  Sc,  441.  (»)  Par.  44. 

(«)  Law  Rep.,  12  Eq.,  617.  (•)  12  Moo.  P.  C,  285. 
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What  is  domicile?  I  have  had  before  me  a  great  number 
of  authorities,  and  the  conclusion  I  draw  is  this,  that  in  order 
that  a  man  may  change  his  domicile  of  origin  he  must  choose 
a  new  domicile — the  word  "choose"  indicates  that  the  act  is 
voluntary  on  his  part — he  must  choose  a  new  domicile  by 
fixing  his  sol^  or  principal  residence  in  a  new  country  (that 
is,  a  country  which  is  not  his  country  of  origin),  with  the 
intention  of  residing  there  for  a  period  not  limited  as  to  time. 

You  must  therefore  show  permanent  residence  in  a  new 
country.  Neither  of  these  is  a  simple  fact,  for  I  take  it 
that  all  these  questions  of  status  involve  a  good  deal  more 
than  can  be  seen  by  the  eye.  Residence  is  not  eating,  drink- 
ing and  sleeping  at  a  particular  house ;  all  these  things  may 
be  done,  and  done  for  years,  while  a  person  is  travelling. 
On  the  other  hand,  a  person  may  have  a  residence  and  yet  not 
visit  it  for  a  great  number  of  years ;  that  may  be  his  only 
residence,  he  may  have  no  other  home.  It  is  therefore  dim- 
cult  to  say  what  residence  is :  but  that  is  what  the  law  re- 
quires. Again,  what  is  the  meaning  of  permanent  residence  1 
That  is  a  question  which  cannot  be  decided  by  mere  length 
of  time,  the  answer  to  it  must  involve  the  consideration  of 
the  intention  of  the  person. 

That  being  the  state  of  the  law,  did  this  shoemaker  intend 
to  reside  permanently  in  the  United  States  \  There  can  be  no 
question  as  to  residence ;  he  had  a  shop  and  house  at  Syra- 
cuse for  fifteen  years,  and  during  those  years  he  had  no  other 
place  of  abode.  Then  did  he  reside  there  permanently,  or 
was  the  intention  on  his  part  to  reside  for  a  limited  period 
521]  only  %  If  you  show  that  a  man  *resides  in  one  place 
for  a  length  of  time,  the  inference  is  that  he  intends  to  re- 
side there  permanently,  unless  there  is  something  to  rebut 
it;  and  here,  therefore,  the  testator  having  lived  in  the 
United  States  for  fifteen  years,  must  be  taken  to  have  re- 
sided there  permanently  unless  some  evidence  is  produced 
to  the  contrary.  Not  only  is  no  evidence  to  the  contrary 
produced,  but  all  the  facts  point  the  other  way.  There  is 
nothing  whatever  which  would  get  rid  of  the  presumption 
that  he  intended  to  reside  there  permanently  from  1851  to 
1866.  It  is  true  that  in  1866  a  letter  is  produced  showing  a 
desire  on  his  part  to  return  to  this  country ;  but  all  the  facts 
up  to  that  time  point  to  permanency  of  residence  in  the 
United  States.  I  am  of  opinion,  therefore,  that  he  acquired 
an  American  domicile. 

Chitty^  Q.C.,  and  Bevir^  then  contended  that  he  never 
abandoned  his  American  domicile.     The  evidence  showed 
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that  lie  carefully  preserved  his  certificate  of  naturalizatioa 
up  to  the  time  of  liis  death,  and  always  spoke  of  himself  as 
being  an  American  sabject.  He  never  intended  to  abandon 
his  American  domicile;  his  object  in  remaining  in  England 
was  to  separate  himself  from  his  wife ;  he  never  settled  per- 
manently in  England.  Under  these  circumstances  he  re- 
tained his  American  domicile:  Douglas  v.  Douglas  ('). 

Fischer y  Q.C.,  and  WhitakeTy  were  not  called  on. 

Bovilly  .Q.C.,  f6r  the  trustees  under  the  will,  took  no  part 
in  the  argument. 

Jess  EL,  M.R.:  The  question  I  have  now  to  decide  is, 
whether  the  testator,  having  acquired  an  American  domi- 
cile, abandoned  it  1  Now  a  man  having  acquired  a  domicile 
of  choice  may  abandon  it,  without  it  being  incumbent  on 
him  to  acquire  a  new  domicile  of  choice ;  that  is  to  say,  he 
may  abandon  his  domicile  of  choice  without  acquiring,  in 
strictness,  any  new  domicile ;  because  his  domicile  of  origin 
reverts.  That  doctrine  is  laid  down  by  Lord  Westbury  in 
Udny  V.  Vdny  (*),  and  consequently  all  that  has  to  be 
proved  in  this  case  is  the  abandonment  of  the  American 
domicile ;  it  is  not  incumbent  on  the  ^defendants  to  [522 
prove  the  acquisition  of  a  new  domicile  of  choice.  I  think 
that  it  is  estaolished  that  he  abandoned  his  American  domi- 
cile. There  is  no  {lispute  as  to  what  he  did  or  what  he 
wrote,  the  onlv  dispute  is  as  to  what  he  said :  and  what  he 
did  and  what  he  wrote  are  to  my  mind  conclusive.  He  sold 
off  all  his  property  in  America,  he  left  the  country,  and  his 
letters  show  that  he  had  no  intention  of  returning.  The 
evidence  as  to  what  he  said  is  conflicting.  I  set  off  the  state* 
ments  on  one  side  against  those  on  the  other,  and  upon  the 
written  evidence  I  come  to  the  conclusion  that  he  abandoned 
his  American  domicile  ;  and  the  bill  must,  therefore  be  dis- 
missed, but,  under  the  circumstances,  without  costs. 

Solicitors :  Ewbarik  <6  Partington ;  Whitakers  &.  Wool* 
berty  agents  for  Gt.  M.  Mackay,  Shepton  Mallet. 

(»)  Law  Rep.,  12  Eq,,  617,  648.  (*)  Law  Rep.,  1  H.  L.,  Sc.,  441. 

See  15  En^.  Rep.,  789  note.  there  a  few  dajs,  then  went  to  sea 

The  domicile  of  a  party  in  any  par-  with  his  wife,  returned  to  Searsport  in 

ticolar  locality  is  acquired  by  a  union  May,  1874,  and  left  his  family  there, 

of  intent  and  presence.     The  defen-  not  having  been  in  Stockton  except  on 

dant,  a  shipmaster,  left  his  home  in  a  visit  since  1871.    Held,  in  an  action 

Stockton  in  September,  1871,  intending  by  Stockton  for  taxes  in  the  years  187^ 

to  abandon  Stockton  as  his  home,  and,  8-4,  that  from  and  after  June,  1872, 

on  his  return  from  sea,  to  go  to  Sears-  when  there  was  a  union  of  intent  and 

port  and  make  it  his  home  thereafter,  of  presence  in  Searsport,  his  domicile 

On  his  return,  in  June,  1872,  he  mar-  was  in  Searsport  and  not  in  Stockton  : 

lied  a  resident  of  Searsport,  remained  Stockton  v.  Staples,  66  Maine,  197 ; 
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Littlefield  «.  Brooks,  50  Maioe.  475;  oat   thereby  forfating   bis  domicile. 

Parsoos  v.  Bangor,  61  Maine,  457.  He  does  not  forfeit  his  domicile  wiib- 

A  partj  who  leares  this  state  with-  oat  an  intention,  definttelj  formed,  to 

out  anj  settled  intention  of  aeqairing  a  abandon  his  original  domicile  and  take 

lesideoce  elsewhere,  bat  onlj  with  a  up  another ;  and  until  this  intention 

eonditional  intention  of  doing  bo,  does  appears,  either  direcUj  or  hj  some  ad 

not  lose  his  residence  here  so  long  as  inconastent  with  the  retention  of  the 

that  intention  remains  conditional.  old  domicile,  the  preaampcion  of  the 

A  resident  of  this  state  left  it  with  a  continuance  of    it   is  not  oreroome  : 

riew  to  seeking  a  better  climate,  and  Walker  e.  Walker.  1  Missouri  App. 

if  he  found  one  that  suited  him,  and  Bep.,  4(V4,  disapproving  Hackettstown 

everythinf  else  was  agreeable,  of  mak-  Bank  «.  Mitchell,  28  N.  J.  Law  R,  510. 

ing  it  his  home,  but  with  no  particular  See  also  Ouier  «.  O* Daniel,  1  Knnej-, 

place  in  view.    He  visited  Iowa,  Ne-  349, 1  Am.  Lead.Cas.(5thed.).S77,(7^ 

braska,  and  Kansas,  and  in  the  latter  marg.  p.)  and  note,  p.  887  (7^  marg. 

sute  he  took  a  contract  to  do  some  paging) ;  Tudor's  Lead.  Cases,  Meican- 

hauling  for  a  railroad    bridge  being  tile  and  Maritime  Law  (1st  Am.  ed.), 

built.     There  he  was  taken  sick,  and  249  (marg.  p.),  and  also  titles  "Cap- 

jetumed  to  his  former  home  in  this  ture."  and  "  (inflict  of  Laws." 

state,  never  having  acquired  a  residence  The  domicile  of  the  husband  becomes 

or  determined  to  make  his  residence  at  that  also  of  the  wife  upon  marriage : 

any  other  place  than  in  the  state  of  Sute  e.  Boss,  76  N.  C,  242,  244. 

UlinoiB,  and  having  been  absent,  in  all.  Where  one  domiciled  in  another  conn- 

about  seven  months :    Held,  that  he  try  dies,  leaving  assets  in  this  state, 

did  not  lose  his  residence  in  Illinois :  upon  which  ancillary  administration  is 

Wilkins  e.  Marshall,  80  Uls.,  74 ;  Potts  had,  the  administrator  of  the  domi- 

9,  Davenport,  79  Ilia,  455.  die  cannot  withdraw  or  dispose  of  the 

In  strict  legal  sense,  the  domicile  of  a  assets  in  this  state  until  the  ancillary 

person  is  where  be  has  his  true,  fixed,  administration  is  settled,  whether  there 

permanent  home  and  principal  estab-  be  debts  in  this  state  or  not ;  and  the 

lishment,  and  to  which,  whenever  he  is  assignment  by  the  foreign  administra- 

absent,  he  has  the  intention  of  return-  tor  of  a  judgment  recovered  in  this 

ing.    Actual  residence  is  not  indispen-  state  is  void  :  Duval  e.  Marshall.  80 

sable  to  retain  a  domicile  after  it  is  Ark.,  230:  Sto.  Confl.  Laws,  §  615  ;                    i 

once  acquired,  but  it  is  retained  by  the  Clark  v.  Holt,  16  Ark.,  257. 

mere  intention  not  to  change  it  and  See  cases  cited  by  court  and  counsel 

adopt  another.     To  effect  a  change  of  in  ("arroli  e.  McPike,  53  Miss.,  569,  as 

domicile  there  must  lie  an  actual  aban-  to  the  rights  and  liabilities  of  an  aneU' 

donment  of  the  first,  coupled  with  an  lary  administrator, 

intention  not  to  return  to  it,  and  there  Where  an  administrator  is  wasting 

must  be  a  new  one  acquired,  with  ac-  the  assets  of   an  estate,  any  heir  or 

tual  residence  in  another  jurisdiction,  creditor  may  apply  to  a  Court  of  C^n- 

coupled  with  the  intention  of  making  eery  to  have  them  placed  in  the  hands 

the  last  acquired  residence  a  permanent  of  a  receiver,  and  the  estate  wound  up 

home.     A  domicile  in  this  state,  within  under  its  directions :    Duval  e.   Mar- 

the  meaning  of  the  statute  respecting  shall,  80  Ark.,  231. 

the  descent  and  distribution  of  per-  Although  it  has  been  held  that  a 

Bonal  property,  is  not  lost  or  changed  creditor  at  larre  could  not  file  a  bill  to 

by  a  partv  residing  in  another  state  have  a  fraudulent  transfer  of  personal 

owing  to  domestic  troubles,  and  by  his  property  by  the  deceased  in  his  lifetime 

voting  in  such  other  state  when  its  laws  set  aside :    Slocum  e.   Blackburn,   18 

authorize  him  to  vote  on  a  residence  of  Ark.,  309. 

six  months,  or  by  his  purchasing  prop-  Otherwise  as  to  real  estate  :  Bobin- 

erty  on  speculation  in  such  state,  when  son  e.  Stewart,  10  N.  Y.,  189. 

there  is  no  intention  of  making  a  final  But  see  fiStes  e.  Wilcox,  67  N.  T., 

home  there  :  Hayes  e.  Hayes,  74  Ills.,  264  ;   Allyn  e.  Thurston,  53  N.  T.,  622 ; 

812.  Ocean  Nat.,  etc.,  v.  Olcott.  46  N.  Y.,  12. 

A  person  domiciled  in  Missouri  may  An  assignment  made  by  a  citizen  of 

spend  the  greater  part  of  the  year,  or  Virginia,  of  personal  property  situated 

series  of  years,  at  another  place  with-  in  Ohio,  to  assignees  for  the  benefit  of 
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his  creditors,  the  assignees  also  heing  lently  presented  to  a  master  in  chan- 
citizens  of  Virginia,  is  a  contract  made  eery  a  bond  to  dissolve  an  attachment 
in  and  to  be  governed  by  the  laws  of  purporting  to  be  signed  by  S.  and  J.  as 
Virginia :  VVlckham  v.  Dillon,  Cleve-  sureties ;  that  at  the  same  time  he  pro- 
land  Law  Record,  79,  U.  S.  Cir.  Conrt,  daced  before  the  master  two  accom- 
Ohio,  McLean,  J.,  and  Willson,  D.J.;  plices,  who  falsely  represented  them- 
6.  C,  2  Western  Law  Monthly,  511.  selves  to  be  S.  and  J.,  and  testified  to 

In  Illinois  a  non-resident  of' the  state  their  sufficiency  as  sureties  ;  and  that 

may  attach  the  property  of  another  the  names  of  S.  and  J.  were  fictitious 

nonresident :    Mitchell   v.   Shook,   72  names  signed  or  procured  to  be  signed 

Ills. ,  492.  by  the  defendant.   The  government  also 

The  Mississippi  administrator  of  a  offered  evidence  that  no  such  persons  as 
decedent,  who  was  a  citizen  of  Mis-  S.  and  J.  could  be  found.  The  defen- 
souri,  where  his  estate  is  being  admin*  dant  offered  to  show,  in  explanation  of 
istered,  may,  under  the  Mississippi  the  absence  of  S.  and  J.  as  witnesses  in 
statute,  be  sued  at  law  in  the  courts  of  his  behalf,  that  the  prosecuting  officer 
that  state  for  a  debt  of  his  intestate,  had  openly  threatened  to  prosecute  them 
though  the  creditor  is  now,  and  was  at  for  perjury,  and  that  they  thereupon 
the  time  the  debt  was  contracted,  a  fled  the  commonwealth  and  had  not  re- 
citizen  of  Texas :  Carroll  f>.  McPike,  63  turned,  and  that  he  had  made  efforts  to 
Miss.,  569.  procure  their  attendance  as  witnesses  : 

On  the  trial  of  an  indictment,  charg-  Held, 'that  the  exclusion  of  this  evi- 

ing  the  defendant  in  the  first  count  dence  gave  the  defendant  good  ground 

with  the  forgery  of  a  bond  to  dissolve  of  exception  :    Com.   v.   Costello,   119 

an  attachment,  and  in  the  second  count  Mass.,  214. 

with  knowingly  uttering   the  forged  As  to  attachment  against  non-resi- 

bond,  the  government  proceeded  upon  dent  having  a  place  of  business  in  the 

the  ground  that  the  defendant  fraudu-  state  :  Wallace  «.  Castle,  68  N.  Y.,  870. 


[8  Chancery  Division,  681.] 
M.R.,  Jan.  17,  18,  24,  26,  26.  27,  28;  March  2,  •1876. 

♦Plimpton  v.  Malcolmson.  [531 

[1876    P.     79.] 

ZsUert  PaieiU-^yoveUy — Prior  Pttblicaiion — Book  in  Patent  Librarv — 8pecificaii«iik~- 
AfUicipaiionr-^Sufflcierieif  of  J)e8eriptioti,  Test*  of — UtUUy, 

In  1866,  letters  patent  for  improvements  in  the  construction  of  skates  were 
granted  to  the  agent  of  the  alleged  inventor,  who  was  resident  in  America,  and  to 
whom  they  were  afterwards  assigned.  Two  years  previously,  an  American  work 
containing  a  brief  description  of  tne  invention,  and  five  weeks  previously,  a  book  of 
illustrations  containing  a  drawing  of  it,  were  sent  to  the  library  of  the  Patent  Office 
in  London : 

Heldy  that  the  drawing  was  not  so  published  that  it  could  b%  referred  to  on  the 
issue  of  novelty. 

Sufficiency  of  the  specification  and  of  the  description  relied  on  as  an  anticipation 
considered. 

Requisite  amount  of  utility  considered. 

The  plaintiff,  James  Leonard  Plimpton,  was  a  citizen  of 
the  United  States  of  America,  who  at  the  date  of  Newton's 
patent  was  residing;  in  America,  and  at  the  time  the  suit  was 
instituted,  in  London. 

A  patent,  dated  the  25th  of  August,  1865,  was  granted 
to  Alfred  Vincent  Newton  for  an  invention  of  *' improve- 
ments in  the  construction  of  skates." 
18  Eng.  Rep.  82 
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The  invention  was  made  and  had  been  previously  patented 
by  Plimpton  in  1863  in  the  United  States,  where  he  was 
then  resident,  and  was  afterwards  repatented  in  the  United 
States  in  1866  in  a  modiiied  form.  Newton's  patent  was 
obtained  on  a  communication  from  abroad,  which  in  fact 
consisted  in  substance  of  a  draft  of  the  American  specifica- 
tion and  figures  of  1866,  which  Newton  adopted  after  intro- 
ducing certain  slight  modifications.  Newton  acted  merely 
as  Plimpton's  agent,  and  on  the  10th  of  February,  1866, 
duly  assigned  the  patent  to  him.  The  specification  of  New- 
ton^s  patent,  so  far  as  material,  was  as  follows: 

^'This  invention  relates  to  an  improvement  in  attaching 
the  rollers  or  runners  to  the  stock  or  foot-stand  of  the  skate, 
whereby  the  rollers  or  runners  are  made  to  turn  or  cant  by 
632]  the  rocking  *of  the  stock  or  foot-stand,  so  as  fo 
assume  radii  of  a  circle  and  facilitate  the  turning  of  the 
skate  on  the  ice  or  fioor,  and  admit  of  the  skater  performing 
with  ease  gyrations  or  revolutions  without  taxing  unduly 
the  muscles  of  the  foot  or  ankles." 

The  specification  then  described  in  detail,  by  reference  to 
drawings,  the  mode  of  construction  of  the  skate,  which  was 
in  substance  as  follows :  Two  pairs  of  wheels  or  rollers  were 
mounted  on  axles.  Each  axle  worked  in  an  axle-block, 
and  each  axle-block  was  connected  with  the  skate-stock,  so 
as  to  move  with  reference  thereto  about  a  fixed  inclined  axis ; 
the  axis  belonging  to  the  front  axle  inclining  downwards  and 
backwards  from  the  stock,  and  that  belonging  to  the  rear 
axle  inclining  downwards  and  forwards.  The  description 
also  specified  certain  indiarubber  springs  by  which  the 
action  was  checked.  The  specification  then  described  a 
mode  of  making  the  skate  applicable  to  ice  by  substituting 
flat  discs  called  runners  for  the  rollers.  It  described  a 
mode  of  securing  the  runners  by  clamping  them  between 
pairs  of  discs,  the  outer  one  of  each  pair  being  made  for 
ornament  in  the  shape  of  a  swan.  The  specification  then 
proceeded  as* follows:  "The  runners,  /,  have  smooth  run- 
ning surfaces  with  angular  edges,  so  that  they  mav  be  re- 
versed when  the  inner  edges  lose  their  angularity  by  wear 
and  a  fresh  sharp  edge  ootained,  and  when  both  edges  of 
one  surface  become  worn  the  runner  may  be  invert^  and 
two  more  angular  or  sharp  edges  obtained.  Thus  each 
runner  has  four  angular  edges,  which  may  be  successively 
used  before  the  runner  will  require  to  be  sharpened." 

This  passage  in  the  specification  (referred  to  hereafter  as 
''the  cited  passage")  was  the  only  one  which,  directlv  or 
indirectly,  suggested  that  the  runners  were  to  be  set  other- 
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wise  than  parallel  to  each  other,  in  vertical  planes.  The 
drawings  fijave  no  cross  section  of  the  runner  SKate  to  show 
whether  the  runners  were  to  be  vertical  or  inclined ;  but 
the  view  of  the  skate  from  below  given  in  the  American 
specification  showed  a  shaded  oblique  view  of  each  swan, 
which  some  of  the  witnesses  considered  as  an  indication 
that  the  swans  were  to  be  in  an  inclined  instead  of  a  vertical 
plane.  This  view  of  the  swans  was  omitted  in  Newton's 
figures,  and  lines  representing  a  cross  section  substituted. 
There  *was  some  difference  of  opinion  between  the  [533 
witnesses  as  to  whether  the  lines  indicating  the  runners  in 
Newton's  figures  did  not  differ  in  thickness  so  as  to  indicate 
a  slight  inclination  of  the  runners  to  the  vertical.  The  wit- 
nesses differed,  as  hereinafter  stated,  as  to  the  inference  to 
be  drawn  in  this  respect,  either  from  the  figures  annexed  to 
the  American  specification  or  from  the  slightly  modified 
figures  annexed  to  Newton's  specification. 

Newton's  specification  concluded  with  a  claim  as  follows: 
**  Under  the  above  lettera  patent,  I  claim,  first,  applying 
rollers  or  runners  to  the  stock  or  foot-stand  of  a  skate,  as 
described,  so  that  the  said  rollers  or  runners  may  be 
cramped  or  turned  so  as  to  cause  the  skate  to  run  in  a 
curved  line  either  to  the  right  or  left  by  the  turning,  canting, 
or  tilting  of  the  stock  or  foot-stand.  Second,  the  mode  of 
securing  the  runners  and  making  them  reversible,  as  above 
described." 

The  defendant  was  selling  roller  skates  having  the  axle- 
blocks  movable  about  fixed  inclined  axes  similar  to  those 
of  the  plaintiff,  but  with  a  steel  spring  substituted  for  the 
indiarubber  spring,  and  producing  a  similar  effect. 

The  defendant  admitted  the  utility  of  plaintiff's  roller 
skates,  but  contended  that  some  parts  of  the  alleged  inven- 
tion were  useless,  and  that  the  specification  was  bad  on 
those  and  other  grounds.  Novelty  and  infringement  were 
also  in  issue. 

The  defendant's  particulars  of  prior  publication  were  as 
follows:  '^The  alleged  invention  was  published  in  England 
in  a  number  of  a  periodical  publication  called  The  Commis- 
sioners of  Patents'  Journal,  dated  and  published  the  6th  of 
February,  1863,  a  copy  of  which  number  was  placed  in  the 
Patent  Office  Library  on  the  day  of  publication,  and  had 
been  there  open  to  the  inspection  of  the  public  from  that 
date.  The  said  journal  was  also  largely  circulated  in  Eng- 
land, and  many  copies  of  the  said  number  were  sold  to  vari- 
ous persons  and  libraries  in  England  before  the  date  of  the 
letters  patent.    The  alleged  invention  was  also  published  in 
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a  number  of  a  periodical  work  called  the  Scientific  American, 
dated  and  published  January  24,  1863  ('),  which  had  been 
imported  into  England  before  the  date  of  the  letters  patent, 
53*1]  and  in  *particular,  one  copy  was  received  at  the 
Patent  Office  Library  in  February,  1863,  and  had  been  there 
open  lor  public  inspection.  It  was  also  published  in  the 
form  of  a  sketch  forming  one  of  the  illustrations  to  the  Re- 
port of  the  Commissioners  of  Patents  of  the  United  States 
of  America  in  the  year  1863,  which  sketch  was  placed  in  the 
Patent  Office  Library  in  London,  in  July,  1866,  and  was 
there  open  to  public  inspection.  The  sketch  was  a  copy  of 
the  one  in  the  specification  of  the  American  patent,  ana  was 
identified  by  the  like  number." 

The  following  is  the  description  of  the  skate  from  the  said 
number  of  the  Scientific  American : 

''  37,305.     Skate.     J.  L.  Plimpton,  New  York  City. 

"I  claim,  first,  the  attaching  or  applying  of  the  rollers, 
,  E^  or  runners,  E^  to  the  stock  or  faot-stand,  ji,  of  a  skate  ia 
such  a  manner  that  said  rollers  or  runners  will  be  turned, 
cramped,  or  adjusted  so  as  to  run  the  skate  in  a  curved  line 
to  the  right  or  left  by  the  turning  or  canting  of  the  foot-stand 
or  stock,  A^  as  set  forth. 

"Second,.  The  plate,  H H^  provided  with  hooks,  g^  at 
their  ends  and  racks,/,  at  their  front  edges,  in  combina- 
tion with  the  spring,  7,  and  plate,  (7,  the  latter  being  ap- 
plied to  the  stock  of  foot-stand,  J.,  and  provided  with  slots, 
e,  at  its  ends,  and  all  arraiiged,  as  shown,  to  form  a  fasten- 
ing at  the  front  end  of  the  skate,  as  herein  shown  and 
described." 

"  [This  invention  relates  to  an  improvement  in  the  attach- 
ing of  the  rollers  or  runners  to  the  skate,  whereby  the  former 
are  made  to  turn  or  cramp  like  the  wheels  of  a  wagon  and 
facilitate  the  turning  of  the  skate — there  being  two  pairs  of 
rollers  or  runners  to  each  skate.  The  invention  also  relates 
to  an  improved  fastening  for  securing  the  front  part  of  the 
boot  or  snoe  to  the  skate.]" 

The  same  description,  omitting  the  last  paragraph,  ap- 
peared in  the  number  of  the  Commissioners  of  Patents'  Jour- 
nal before  referred  to. 

The  following  is  a  copy  of  the  sketch  above  referred  to 
which  was  contained  in  a  volume  of  a  work  published  by 
535]  Jewitt,  of  *Buflalo,  U.S.,  containing  illustrations  of 
American  patents  taken  from  the  Report  of  the  American 
Patent  Commissioners  for  1863 : 

(>)  Page  60. 
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87,805. 


The  defendant  also  denied  the  plaintiff's  allegation  as  to 
the  novelty  of  his  invention,  on  the  ground  that  the  skates 
with  indiarubber  rollers  commonly  nsed  long  before  did 
enable  the  skater,  by  the'pressure  of  his  foot  and  the  tilting 
or  canting  over  of  his  bodj^,  to  cause  the  skate  to,  move  in  a 
curve  ;  and  such  skater  did  so  move,  though  the  means  em- 
ployed were  different  from  the  plaintiff's.  The  answer  con- 
tained the  following  passage  on  this  point:  '*The  means 
used  in  the  plaintiirs  alleged  invention  are  a  mechanical 
connection  whereby  the  rotation  of  the  skate  stock  about  a 
liorizontal  axis  produces  a  rotation  of  the  roller  axles  about 
a  vertical  axis.*  There  was  no  novelty  whatever  in  such  a 
mechanical  connection,  which  is,  and  has  been  for  a  long 
time  anterior  to  the  plaintiff's  alleged  invention  and  the  let- 
ters patent  of  the  said  A.  V.  Newton,  among  the  well  known 
means  of  converting  circular  motion  aboul^one  axis  into  cir- 
cular motion  about  another.  If  there  was  any  novelty  in 
the  plaintiff's  alleged  invention  when  first  made  in  America, 
it  consisted  simply  in  the  idea  that  it  would  be  a  good  thing 
to  have  a  mechanical  connection  between  the  rotation  of  the 
skate  stock  and  the  rotation  of  the  rollers,  instead  of  trust- 
ing to  friction  and  yielding  of  elastic  rollers  to  produce  the 
curvilinear  motion  as  had  previously  been  usual ;  but  I  sub- 
mit that  such  idea  would  not  be  the  subject  of  a  patent. 
Any  reasonably  skilful  mechanic  could,  without  any  assist- 
ance from  the  plaintiff's  alleged  invention,  or  the  said 
specification  of  A.  V.  Newton,  effect  such  mechanical  con- 
nection in  any  one  of  several  known  ways.  The  idea  of 
using  a  mechanical  connection  for  this  ^purpose,  and  [536 
the  nature  and  details  of  the  plaintiff's  method,  had  been 
published  in  England,  as  aforesaid,  before  the  date  of  the 
said  letters  patent.  The  method  by  which  the  plaintiff 
effects  the  mechanical  connection  is  such  that  the  rollers  are 
ranged  in  pairs,  two  pairs  being  placed  under  each  skate  on 
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axles  which,  when  the  skate  is  at  rest,  are  parallel  to  each 
other,  and  that  the  rollers  are  applied  to  the  skates  in  such 
a  manner  that  the  skater  can,  by  tilting  the  skates  laterally 
by  the  pressure  of  the  foot,  turn  to  the  right  or  left  at  will, 
and  perform  curves  and  evolutions,  not  with  the  greatest 
ease,  but,  after  practice,  with  considerable  facility.  The 
description  so  given,  however,  includes  every  conceivable 
method  of  converting  the  rotation  of  the  skate  stock  into 
rotation  of  the  rollers,  and  would  be  applicable  to  skates 
very  different  from  those  described  in  the  said  specification 
of  A.  V.  Newton.  If  the  said  specification  claims  every 
skate  which  would  fall  within  this  description,  it  is,  as  I 
submit,  bad,  as  claiming  too  much." 

By  an  order  made  in  the  cause,  dated  the  24th  of  June, 
1875,  it  was  directed  that  the  following  questions  of  fact  be 
tried  before  the  court  itself  without  a  jury : 

1.  Was  Alfred  Vincent  Newton  the  first  importer  into 
Her  Majesty's  realm  of  the  invention  for  which  the  letters 
patent  of  the  26th  of  August,  1865,  were  granted! 

2.  Was  the  invention  new  within  Her  Majesty's  realm  at 
the  date  of  the  letters  patent  ? 

8.  Bid  the  specification  particularlyascertain  and  describe 
the  nature  of  the  invention,  and  in  what  manner  the  same 
was  to  be  performed  ? 

4.  Has  the  defendant  wrongfully,  and  in  contravention  of 
the  said  letters  patent,  used  the  said  invention  ? 

It  was  ordered  that  the  defendant  should  be  at  liberty  un- 
der the  third  issue  to  dispute  the  utility  of  parts  of  the 
alleged  invention  although  he  had  not  raised  the  general 
issue  as  to  utility. 

The  case  now  came  on  for  hearing  on  these  issues. 

Matthews,  Q.C.,  Aston,  Q.C.,  Waller,  Q.C.,  and  Lawson, 
for  the  plaintiff:  This  patent  was  taken  out  by  Newton  in 
1865  as  agent  for  the  plaintiff,  who  received  from  the  plain- 
537]  tiff  a  specification  and  *insfructions  from  America, 
and  corrected  them  to  put  them  in  proper  shape  to  file  here. 
Roller  skates  were  not  unknown  either  in  England  or 
America  before  that  time,  but  the  particular  construction 
which  is  the  subject  of  this  patent  was  the  plaintiff's  own 
invention.  He  had  taken  out  previous  patents  in  America, 
in  which  the  same  principle  was  applied.  The  principle  is 
this :  instead  of  having  a  fixed  axis,  there  is  a  strong  double 
metallic  frame  screwed  to  the  foot-stock  with  two  bearings; 
there  is  one  at  the  upper  end  provided  with  a  cup  or  cavity 
in  which  the  journal  can  be  pivoted,  and  a  pivot  at  the 
other  end  forming  the  other  bearing.    Thus  the  roller  frame 


Vol.  III.]  CHANCERY  DIVISION.  655 

M.R.  Plimpton  t.  Malcolmson.  1876 

has  two  corresponding  points  fixed  relatively  to  the  foot- 
stock.  A  journal  at  one  end  is  inserted  in  the  cnp,  and  a 
circular  bearing  at  the  other  end  which  carries  on  the  other 
pivot — these  two  bearings  playing  freely  on  the  fixed  bear- 
ings.    The  result  of  this  is  motion  about  an  inclined  axis. 

The  essential  features  of  the  invention  are,  first,  that  in 
this  skate  you  have  the  power  of  setting  the  axles  of  the 
rollers  out  of  parallel — in  other  words,  there  is  a  converging 
power  in  the  roller  axles,  the  consequence  of  which  is  that 
the  skate  runs  in  a  curve  while  bearing  on  all  four  rollers  ; 
secondly,  you  have  a  complete  power  of  varying  the  con- 
vergence at  your  pleasure,  making  it  greater  or  less  accord- 
ing as  the  foot,  and  with  it  the  foot-stand,  is  more  or  less 
inclined  or  tilted  laterally  right  or  left  by  a  simple  motion  in 
a  vertical  plane,  thus  enabling  you  to  perform  figures  of 
every  kind ;  lastly,  this  converging  power  is  produced  by 
one  simple  motion  of  the  foot  or  the  loot-stock. 

Another  feature  of  this  skate  is  an  adjustable  spring 
enabling  the  foot-stock  to  recover  its  position  after  it  has 
been  tilted  over. 

The  plaintiff  has  also  applied  the  same  construction  to 
runner  skates  used  upon  ice  by  substituting  four  runnel's 
for  the  rollers,  fixed  firmly  on  the  same  axle-blocks,  ena- 
bling the  skater  by  the  mere  tilting  of  the  foot  to  make  any 
variety  of  curves  ne  may  think  fit. 

There  can  be  no  doubt  about  the  defendant's  infringe- 
ment ;  indeed  it  is  scarcely  contested ;  but  the  defendant, 
besides  denying  the  sufficiency  of  Newton's  specification, 
also  disputes  its  novelty,  alleging  prior  publication  in  this 
country ;  but  we  contend  that  tlie  descriptions  of  the  plain- 
tiffs invention  Contained  in  the  *Scientific  American  [538 
and  the  Commissioners  of  Patents'  Journal,  and  in  the  sKetcii 
relied  on,  were  never  published  within  this  realm,  and  fur- 
ther, that  the  descriptions  are  not  sufficient  to  disclose  this 
invention. 

Hemming^  Q.C.,  Macrory^  and  Millar^  for  the  defendant. 

The  case  having  been  oi)ened,  the  evidence  was  gone  into, 
and,  first,  the  defendant's  counsel  were  allowed  to  adduce 
evidence  of  prior  publication. 

R.  B.  Prosser,  who  had  been  employed  in  the  library  of 
the  Patent  Office  for  nearly  twenty  years,  produced  the 
number  of  the  Scientific  American  of  the  24tu  of  January, 
1863,  and  gave  evidence  to  the  following  effect :  That  when 
new  books  arrived  they  were  entered  by  the  librarian  in  a 
book  or  register  and  placed  on  the  shelves,  sometimes  in 
the  reading-room  and  sometimes  in  the  other  rooms  of  the 
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libmry  which  were  not  accessible  to  the  public ;  that  the 
Scientific  American  was  received  at  the  library  about  a  fort- 
night after  publication,  and  would  be  placed  on  the  table 
of  the  reading-room  immediately  afterwards ;  that  a  volume 
of  illustrations  accompanying  the  Report  of  the  Commis- 
sioners of  Patents  for  the  year  1863  was  received  at  the 
library  on  the  20th  of  July,  1866,  but  he  could  not  say  in 
what  room  it  was  first  placed. 

He  also  produced  a  volume  of  the  Commissioners  of  Pat- 
ents' Journal  of  the  6th  of  February,  1863,  which  he  said, 
when  published,  was  placed  on  the  library  table,  and  which, 
was  distributed  gratis  to  all  the  free  libraries  in  the  country 
within  a  week  after  publication. 

He  also  produced  a  volume  of  illustrations  accompanying 
the  Report  of  the  Commissioners  of  Patents  for  the  year 
1863  on  Arts  and  Manufactures  ('),  published  by  Jewitt  of 
Buffalo,  U.S.,  which  appeared  from  a  pencil  entry  made  at 
the  time  bv  the  witness  to  have  been  deposited  in  the  library 
on  the  20th  of  July,  1866,  the  American  war  having  delayed 
its  arrival.  He  stated  that  it  was  not  entered  in  the  regis- 
ter of  donations ;  that  he  did  not  remember  in  what  room  it 
539]  was  put,  but  it  certainly  would  be  *in  the  library  if 
any  one  chose  to  ask  for  it.  Ue  had  not  the  slightest  doubt 
that  the  book  was  on  the  20th  of  July,  1866,  accessible  to 
the  public  in  the  Patent  Office  Library.  He  had  not  looked 
into  the  catalogue  for  an  entry  of  the  book,  but  such  entries 
would  not  show  the  times  when  they  were  made,  nor  could 
he  say  how  long  after  the  arrival  of  a  book  it  would  be  be- 
fore it  would  be  put  in  the  catalogue ;  the  librarian  made 
it  up  from  time  to  time. 

The  plaintiff's  evidence  was  as  follows : 

Mr.  Alfred  Newton  stated  that  he  had  received  from 
America  in  1866  a  draft  or  copy  of  an  American  specification 
of  Plimpton's  skates  with  figures,  that  certain  slight  altera- 
tions were  made  by  himself  and  hid  diuf tsraan,  and  the 
specification  and  figures  a^  altered  were  filed  by  him.  Ha 
was  of  opinion  that  the  figures  both  in  the  American  draft 
specification  and  his  own  showed  the  runners  vertical,  but 
said  that  he  had  come  to  produce  the  papers  and  not  as  a 
scientific  witness,  and  had  not  considered  the  specification 
for  years.  He  supposed  his  draftsman  had  left  out  the 
shaded  swans  as  an  absurdity.  He  considered  that  the  in- 
vention was  new  in  England  in  1865. 

Mr.  P.  J.  Bramwell,  president  of  the  Institution  of  Me- 
chanical Engineers,  said  he  knew  no  earlier  skate  in  which 

(')  Vol.  ii. 
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the  curved/ path  was  obtained  by  making  the  roller  axles 
converge.  The  arrangement  of  the  two  inclined  axes  for 
giving  this  convergence  was  a  device  which  he  had  never  met 
with  for  any  purpose.  He  did  not  recollect  any  machine 
in  which  that  kind  of  transmitted  motion  was  combined  in 
that  simple  way — at  any  rate,  it  was  new  in  skates.  Mal- 
colmson^s  skate  had  the  same  apparatus  for  causing  con- 
vergence, and  a  metal  spring  instead  of  an  indiarubber 
spring.  The  two  were  substantially  the  same.  The  device 
of  the  inclined  axis  was  there,  and  the  convergence  of  the 
roller  axles  was  produced  by  identically  the  same  mechan- 
ical means. 

*  On  the  question  of  prior  publication  he  said  that  the 
letter- press  in  the  Scientific  American  showed  only  that  the 
rollers  would  in  some  way  adjust  themselves  to  run  in  a 
curve,  but  gave  no  indication  of  the  means  by  which  the  ob- 
ject of  the  invention  was  to  be  attained.  The  words  '*like 
the  wheels  of  a  wagon"  would  well  convey  in  1865  that 
there  should  be  a  sort  of  perch-pin.  Coupling  the  sketch 
with  the  description,  he  would  have  looked  for  a  vertical 
*axle  somewhere  in  P. .  He  said  that  the  rin^  around  [540 
the  vertical  cylinder  near  the  toe  forbade  him  to  read  the 
sketch  as  showing  an  inclined  axle.  He  did  not  think  there 
could  be  rotation  without  the  ring  rotating.  On  being  asked  if 
the  axle-block  could  not  rotate  consistently  with  the  drawing 
without  the  ring  rotating,  if  there  were  a  hole  in  the  block 
and  a  fixed  pin,  he  admitted  that  it  could,  and  said  he 
thought  it  would  be  an  odd  way,  and  it  had  not  occurred  to 
him  before.  In  the  sketch,  ^  was  a  rounded  lump.  If  he 
assumed  an  inclined  axis  that  lump  would  stand  in  the  way 
of  any  motion  if  rigid,  and  it  must  therefore  be  a  substance 
not  rigid  which  would  recover  its  form  when  pressure  was 
removed.  Being  asked  whether,  when  he  had  once  got  an 
inclined  axis,  the  lump  ^  would  not  suggest  to  any  compe- 
tent person  indiarubber  as  its  material,  ne  said,  *'I  dare  say 
it  might ;"  but  this  would  not  be  so  if,  as  he  considered, 
the  sketch  did  not  show  an  inclined  axis.  On  the  question 
as  to  the  runner  skates,  he  said  that  the  runners  were  ver- 
tical in  the  figures  both  of  the  American  draft  specification 
and  of  Newton's  specification,  but  that  Newton's  figure 
omitted  the  swans.  In  the  draft  figure  the  swans  were 
shown  foreshortened,  but  the  runners  were  shown  vertical, 
and  the  plate  li  was  also  shown  vertical.  If  he  was  told  to 
take  it  tnat  the  plates  were  inclined,  he  should  say  there 
was  a  trifiing  error  in  the  figure.  With  the  swans  in,  he 
should  conclude  that  the  thing  as  a  whole  was  canted,  and 
18  Eng.  Rep.  83 
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that  the  draftsman  had  left  out  the  line;  that  ^' would  be 
his  conclusion — very  likely  a  wrong  one."  The  cited  pass- 
age being  read,  the  witness  said  that  with  that  and  New- 
ton's  figures  before  him  he  should  have  made  the  runners 
vertical,  but  with  that  and  the  American  figures  he  should, 
after  attentive  study,  have  made  them  inclined,  assuming 
an  error  in  the  draftsman  in  not  showing  the  runners  as  well 
as  the  swans  inclined. 

Mr.  Imray,  C.E.,  said  that  the  cited  passage  told  him  very 
clearly  that  the  runner  must  be  slightly  inclined,  enough  to 
make  one  edge  wear  before  the  other.  By  a  slight  inclina- 
tion he  meant  "  perhaps  five  or  six  degrees  from  the  vertical, 
which  would  quite  answer  the  purpose."  Looking  at  New- 
ton's figures  only,  he  would  ima^ne  that  the  runners  would 
be  vertical;  but  taking  the  wnole 'specification  with  the 
figures,  a  skate-maker  would  ^^make  them  inclined,  but  no 
541]  one  would  put  them  in  at  a  great  inclination — *prob- 
ably  it  would  be  five  or  six  degrees — ^just  enough  to  give 
a  bearing  on  the  edge  instead  of  the  fiat  face.  A  man 
might  put  them  in  at  a  great  angle  if  he  thought  it  necessary. 
There  would  be  no  contradiction  of  the  pictures,  because  a 
man  does  not  expect  to  see*  foreshortening  in  such  figures. 
He  thought  five  or  six  degrees  of  inclination  might  give  bite 
enough  to  enable  a  man  to  skate,  though  the  horizontal 
pressure  on  the  ice  might  rise,  say,  to  eighty  pounds,  but  it 
was  so  long  since  he  skated  that  ne  could  not  say  he  knew 
that  would  be  so.  With  reference  to  the  prior  publication, 
the  witness  said  he  agreed  with  Mr.  Bram well's  interpreta- 
tion that  the  sketch  pointed  to  a  perch-pin.  He  read  the 
Scientific  American  as  saying  that  the  ^  fuming,  cramping, 
or  adjusting"  of  the  rollers  was  a  mechanical  consequence 
of  the  "  turning  or  canting  of  the  foot-stand  or  stock.'^  He 
also  testified  to  the  identity  in  principle  of  Malcolmson's 
and  Plimpton' s  skates,  and  said  that  not  only  was  Plimp- 
ton's  use  of  the  inclined  axis  new  in  1866,  but  that  with 
large  experience  of  machinery  he  did  not  at  the  present  time 
know  of  any  machine,  except  Plimpton's  skates  and  subse- 
q^uent  roller  skates  embodying  the  same  idea,  in  which  a 
similar  motion  was  employed. 

Mr.  Plimpton  said  that  he  had  used  runner  skates  on  ice, 
that  he  coruld  skate  with  vertical  runners  as  well  as  with  in- 
clined runners  if  the  vertical  runners  were  fluted  at  the 
bottom.  He  had  made  runner  skates  in  America  and  skated 
on  them  in  1863.  His  daughters  had  skated  on  runner 
skates  in  New  York.  Runner  skates  had  never  been  brought 
to  England  or  made  here.    He  had  had  some  made  before 
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before  taking  oat  his  patent  of  1866  in  America,  and  the 
draft  Bpecification  sent  to  Newton  was,  he  thought,  pre- 
pared from  the  same  model  as  those  skates.  He  did  not 
tliink  that  the  workmen  worked  from  the  specification.  The 
skates  he  skated  on  in  1863  in  America  generally  had  the 
runners  inclined,  but  he  made  some  (less  than  half  a  dozen) 
with  vertical  runners  fluted  like  an  ordinary  fluted  skate, 
that  is,  with  a  deep  groove  in  the  bottom,  so  as  to  make  sharp 
edges.  He  could  skate  on  vertical  runners  without  fluting 
on  ice  soft  enough  to  vield  to  pressure,  but  not  on  ordinary 
ice,  unless  the  base  of  the  runners  was  fluted  with  a  deep 

froove.  It  would  be  absurd  to  *expect  skates  to  [54^ 
e  used  for  any  practical  purpose  on  ice  when  you  depended 
for  your  bite  on  the  friction  between  a  flat  surface  and  ice. 
Where  the  runners  were  set  vertically  he  got  the  bite  by 
making  a  deep  groove.  Being  asked  what  amount  of  in- 
clination of  the  runners  would  be  required  for  skating  safely 
without  fluting,  the  witness  said  he  should  judge  twenty  de- 
grees. That  would  be  a  good  practical  thing.  He  could 
skate  with  runners  at  any  less  inclination,  even  at  none  at 
all,  as  he  had  before  said,  but  that  would  depend  on  the  con- 
dition of  the  ice.  The  skates  his  daughters  skated  on  had 
runners  inclined  at  **  perhaps  an  angle  of  twenty  degrees." 
The  plaintiff  also  put  in  several  models,  the  general  char- 
acter of  which  was  that  they  agreed  with  Jewitt's  sketch, 
but  the  convergence  of  the  roller  axles  was  not  a  mechanical 
consequence  of  the  canting  of  the  foot-stock  with  all  four 
rollers  on  the  ground,  though  one  of  the  roller  axles  could 
be  made  to  converge  towards  the  other  by  lifting  the  rear 
rollers  off  the  ground,  and  at  the  same  time  turning  the 
skate  stock  about  the  point  of  attachment  of  the  front  axle- 
block.  In  one  instance  it  was  suggested  by  some  witnesses 
that  convergence  could  be  obtained  with  all  the  rollers  on 
the  ground,  but  other  witnesses  said  that  this  effect  was 
deceptive,  and  was  due  to  loose  and  wabbling  work,  and  not 
to  the  construction  of  the  model. 

The  evidence  for  the  defendant  was  in  substance  as  fol- 
lows: Mr.  E.  A.  Cowper,  member  of  the  Council  of  the 
Institution  of  Civil  Engineers  and  Mechanical  Engineers, 
sdid  that  the  Scientific  American  and  Jewitt's  drawing  ex- 
plained the  construction  of  a  skate  in  which  the  wheels  were 
to  turn  on  the  ground  like  the  wheels  of  a  wagon,  and  that 
the  mechanism  for  the  purpose  was  shown  by  the  inclined 
pins  or  axles  shown  in  the  drawing.  If  a  workman  made 
the  thing  shown  in  the  drawing  and  explained  by  the  letter- 
press he  could  not  fail  to  produce  the  effect.    He  would  fail 
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with  the  letter-press  alone,  because  the  means  were  not 
shown,  and  would  probably  fail  with  the  sketch  alone  be- 
cause the  object  was  not  disclosed.  The  letter-press  told  the 
witness  that  the  *' turning,  cramping  or  adjusting"  of  the 
rollers  was  a  mechanical  consequence  of  tne  "turning  or 
543]  canting"  of  the  foot-stand.  The  *one  motion  was  to 
cause  the  other,  not  merely  to  permit  it.  Then  Jewitt's 
drawing  showed  how  that  was  to  be  done — showed  the  in- 
clined axis  bjr  which  one  motion  caused  the  other.  It  was 
iust  the  solution  of  the  problem.  If  this  were  put  into  the 
hands  of  any  competent  skate-naaker  he  would  do  it  directly. 
He  would  have  put  in  the  inclined  axis — he  would  have  done 
so  in  1865.  The  witness  did  not  think  it  at  all  an  odd  ar- 
i^ngement  to  make  the  rotation  about  a  fixed  pin.  It  was 
the  method  adopted  in  every  cart  or  carriage. 

With  reference  to  runner  skates  he  said  tnat  the  skate,  if 
on  vertical  runners,  would  slip  away  on  attempting  to  go  in 
a  curve,  unless  the  ice  were  so  soft  tnat  it  sank  in.  A  work- 
man having  Newton's  specification  would  put  the  runners 
in  vertically;  it  would  require  invention  to  make  them 
inclined. 

Mr.  George  Edwards,  a  machinist  in  the  employ  of  Messrs. 
Holzapfel  &  Co.  He  was  one  of  a  class  of  seven  or  eight  of 
the  best  workmen,  who  had  eqjial  wages,  and  others  had 
less.  He  was  instructed  by  the  manager,  Mr.  Pomeroy,  to 
make  a  machine  from  a  description  and  sketch  taken  from 
the  Scientific  American  and  Jewitt'  s  drawing.  He  produced 
a  model  having  inclined  axes,  like  Plimpton's  sKate,  but 
without  any  springs  or  anything  corresponding  to  the  lump 
F.  In  the  description  supplied  to  him  the  words  "like  the 
wheels  of  a  wagon"  and  '^the  turning  of  the  skate"  were 
nnderlined.  Ele  had  no  communication  from  Mr.  Pomeroy 
except  that  Pomeroy  read  to  him  the  letter-press  and  gave 
him  that  and  the  sketch,  and  told  him  to  miusie  it.  He  had 
never  seen  a  roller  skate  before,  and  knew  nothing  about 
them  except  that  he  knew  roller  skates  were  used  on  rinks. 
Before  completing  the  model  he  made  a  rough  model  which 
did  not  admit  of  rotation  about  an  inclined  axis,  and  would 
not  work.  He  then  loosened  the  bearings  and  made  it  work, 
and  then  he  saw  that  an  inclined  axis  was  the  right  thing, 
and  made  his  finished  model  in  that  form.  He  said  he  left 
out  F  because  there  was  no  letter-press  referring  to  it,  and 
he  could  not  make  it  out.  He  had  no  communication  on 
the  subject  from  his  first  instructions  until  be  had  finished 
the  final  model.  Mr.  Pomeroy  came  and  saw  the  rough 
model,  but  the  witness  could  not  remember  what  state  it 
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was  then  in,  or  whether  Pomeroy  took .  up  the  model,  or 
anything  that  passed  *on  that  occasion.  In  cross-  [544 
examination  the  following  questions  and  answers  occurred  : 

Q.  In  the  model  which  you  have  made,  is  there  anything 
which  is  cramped  like  the  wheels  of  a  wagon  ? — Ans.  No. 

Q.  Then  you  did  not  attach  or  propose  to  attach  the 
rollers  of  the  skates  in  a  manner  so  that  they  may  turn  or 
cramp  like  the  wheels  of  a  wagon  ? — Ans.  Yes,  partly. 

Q.  That  is  what  you  intended  to  do  ? — Ans.  Yes,  in  part. 

Q.  But  then  you  have  not  done  it  in  the  model? — Ans. 
Yes. 

Q.  Then  do  you  recall  your  other  answer?    Ans.  In  part. 

Q.  You  will  modify  your  answer  by  telling  me  that  you 
have  there  something  which  is  cramped  like  the  wheels  of 
a  wagon  in  part  ? — Ans.  Not  cramped — turned.  I  do  not 
know  what  tne  word  "cramped"  means. 

Q.  Did  you  ever  see  the  wheels  of  a  wagon  that  turned  on 
any  other  axis  than  a  vertical  axis  ? — Ans.  No. 

Q.  Then  besides  not  understanding  the  meaning  of 
**  cramped,''  you  have  not,  in  vour  model,  proceeded  to 
make  your  wheels  turn  like  the  wheels  of  a  wagon? — 
Ans.  No. 

Q.  You  have  departed  from  your  instructions  in  that 
respect  ? — Ans.  In  part. 

Q.  Then  did  it  occur  to  you  that  the  direction  given  that 
you  were  to  make  the  wheels  turn  like  the  wheels  of  a 
wagon  was  a  wrong  direction  ? — Ans.  Yes. 
.  ^^.  And  you  thought  it  necessary  to  correct  that  direction 
by  your  own  intelligence,  did  not  you? — Ans.  I  did  not 
understand  the  word  **  cramping,"  consequently  I  could 
not. 

The  Master  of  the  Rolls  :    ''Turning,"  you  are  asked. 

Q.  You  thought  it  necessary  to  correct  the  wrong  direc- 
tion here,  that  the  wheels  were  to  turn  like  the  wheels  of  a 
wagon,  and  to  apply  your  intelligence  to  do  something  else ; 
is  not  that  so  ? — An^.  Yes. 

Q.  And  you  did,  by  your  own  intelligence,  devise  another 
plan,  did  not  you  ? — Ans.  Yes,  without  departing  from  the 
drawings. 

Mr.  Henry  Botten,  a  machinist,  carrying  on  business  for 
himself,  was  emploved  to  work  from  the  letter-press  *and 
sketch  taken  from  tne  Scientific  American  and  from  Jewitt. 
He  had  no  previous  ^knowledge  of  roller  skates,  and  [545 
no  other  instructions.  He  made  first  a  small  model  and 
took  it  to  defendant's  solicitors,  and  a  gentleman  told  him 
to  make  another.    The  witness  asked  if  it  was  to  be  the 
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same  size,  and  was  told  it  would  be  as  well  larger.  The 
witness  believed  the  gentleman  was  satisfied  with  the  first 
model.  He  then  made  a  larger  model,  and  increased  the 
length  of  the  axles  so  as  to  make  the  foot-stock  lock  on  the 
rollers.  The  first  model  also  had  slots  not  in  the  drawings, 
and  the  witness  before  making  the  second  model  saw  that 
these  were  not  required,  and  omitted  them  in  the  second 
model.  In  other  respects  the  models  were  similar.  Both 
had  inclined  axes,  and  neither  had  anything  corresponding 
to  the  lump  Fy  which  the  witness  said  did  not  seem  to  him 
to  be  necessary. 

Mr.  B.  C.  May,  C.E.,  said  that,  looking  at  the  Scientific 
American  and  the  sketch  in  1865,  he  should  have  found  the 
inclined  axis,  and  also  that  F  was  an  elastic  lump. 

He  considered  that  both  the  draft  American  specification 
and  Newton's,  with  their  respective  figures,  indicated  that 
the  runners  and  swans  were  to  be  vertical. 

Mr.  Hulse,  mechanical  engineer,  formerly  a  partner  in 
Whit  worth  &  Co.,  said  that  until  last  Thursday  his  mind 
was  a  blank  on  the  subject  of  roller  skates,  except  that  he 
had  seen  in  shop  windows  the  old  indiarubber  skates  with 
straight-line  rollers.  On  that  day  a  copy  of  the  Scientific 
American  and  Jewitt's  drawing  was  brought  to  his  atten- 
tion, and  he  Understood  it  to  mean  that  the  horn-plates  or 
axle-blocks  were  pivoted  on  inclined  axes.  F  perplexed 
him  at  first,  but  on  pondering,  he  considered  it  was  a  stop 
which  would  be  made  elastic.  ''  Turning  like  the  wheels  of 
a  wagon"  meant  the  wheels  themselves  turning,  not  the 
mechanism  by  which  they  turned.  Had  employed  work- 
men largely  to  work  from  drawings  and  specifications,  and 
had  been  a  workman  himself.  A  skilled  mechanic  accus- 
tomed to  work  from  drawings  would  be  able  to  make  the 
skate  from  these  materials ;  a  mechanic  employed  merely 
to  turn  a  lathe  or  work  at  a  vice' would  not.  An  average 
skilled  workman  of  general  knowledge  and  experience  would 
be  able  to  do  it.  Reading  drawings  and  specifications  was 
like  reading  music  at  sight.  Some  men  haa  an  aptitude  for 
it  which  others  had  not. 

546]  *With  reference  to  the  runner  skates,  the  witness 
thought  that  a  workman  would  first  make  the  runners  ver- 
tical, and  when  he  found  the  inconsistency,  would  get  fur- 
ther instructions.  If  he  could  not,  some  workmen  would 
Lave  resource  enough  to  get  over  the  inconsistency  between 
the  drawings  and  the  letter-press,  and  would  then  incline  the 
runners,  limiting  the  inclination  to  the  object  of  enabling  the 
edges  to  be  successively  used.     Three  or  four  degrees  he 
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should  think  enough,  but  six  at  the  outside.  No  workman 
would  look  to  a  view  from  below  to  see  whether  the  runners 
were  inclined  or  vertical.  If  you  wanted  to  show  the  in- 
clination, the  proper  thing  would  be  to  give  an  end  view. 
Being  asked,  in  cross-examination,  whether  a  workman 
would  be  likely  to  put  the  runners  in  sloped,  he  said  he  did 
not  think  one  workman  in  a  hundred  would  appreciate  the 
language ;  he  would  make  the  mistake  lirst,  then  he  wouM. 
find  from  the  letter-press  that  the  object  of  avoiding  sharpen- 
ing was  not  accomplished,  and  would  conclude  he  had  done 
wrong,  and  would  do  it  again.  This  would  puzzle  him  more 
than  the  1865  description  and  sketch,  because  there  the  let- 
ter-press and  drawings  corresponded ;  here  the  letter-press 
and  drawings  were  inconsistent.  Nothing  would  trouole  a 
workman  more  than  that. 

Evidence  was  also  given  that  the  Scientific  American  and 
Jewitt's  drawings  were  read  as  showing  the  inclined  axis  by 
another  witness,  E.  J.  C.  Welsh,  a  mechanical  engineer, 
who  had  no  previous  knowledge,  and  it  was  also  proved  that 
Plimpton  skates  without  the  indiarubber  springs  had  been 
skated  on  with  facility. 

Hemming^  Q.  C. ,  for  the  defendant :  The  plain tiflP  s  specifi- 
cation is  ambiguous,  and  therefore  void  for  uncertainty.  It 
is  a  claim  ''for  applying  rollers  or  runners  to  the  stock  or 
foot- stand  of  the  skate  as  described,  so  that  the  said  rollers 
or  runners  may  be  cramped  or  turned  so  as  to  cause  the 
skate  to  run  in  a  curved  line  either  to  the  right  or  left,  by 
the  turning,  canting,  or  tilting  laterally  of  the  stock  in  foot- 
stand."  These  words  leave  it  ambiguous  whether  the  claim 
is  for  the  whole  machine  and  each  part  of  it  as  new,  or  only 
for  a  combination  including  both  the  inclined  axes  and  the 
indiarubber  spring  or  buffer.  If  the  latter,  we  have  not  in- 
fringed ;  but  if  the  claim  is  *read  as  asserting  nov-  [547 
elty  in  the  inclined  axes,  we  have  ;  and  in  that  case  we  shall 
succeed  on  the  novelty  issue  if  we  prove  that  any  skate  with 
an  inclined  axis  was  published  in  England  before  the  date 
of  Newton's  patent.  There  is  a  material  difference  between 
a  combination  patent  and  a  patent  for  a  machine :  Lister  v. 
Leather  (*). 

In  HoVmes  v.  London  and  North  Western  Railway  (^\ 
where  Harrison  had  obtained  letters  patent  for  an  invention 
for  an  improved  turning-table  for  railway  purposes,  which 
he  claimed  as  being  "entirely  new  and  never  before  used  in 
the  United  Kingdom,"  it  appeared  that  shortly  before  the 
patent  was  granted  some  one  else  had  invented  a  turning- 

(>)  8  E.  A  B.,  1004,  1017.  O  12  C.  B.,  831 ;  1  Macrory,  6. 
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table  which  had  some  features  common  to  this,  but  omitted 
an  essential  part  of  his  invention,  and  it  was  held  that  the 
patent  was  not  a  good  one,  as  the  general  claim  amounted 
to  a  claim  of  novelty  for  every  essential  part  of  the  machine 
not  described  as  old. 

[Jessel,  M.R.  :  If  the  present  form  of  claim  had  been  put 
in,  and  if  there  had  been  a  S])ecification  previously  publisned 
containing  the  whole  invention  minus  tne  buflfer,  tliis  would 
be  a  bad  specification  for  want  of  novelty.] 

Then  the  result  is  that  we  have  infringed,  but  that  any 
skate  with  inclined  axes  on  the  principle  of  Pliuapton's 
would  be  an  anticipation,  and  I  will  argue  the  case  on  that 
footing. 

The  second  objection  to  the  specification  is  want  of  novelty. 
This  is  not  "a  new  manufacture  within  the  realm"  so  as  to 
bring  it  within  the  operation  of  the  Statute  of  Monopolies 
(21  Jac.  1,  c.  3). 

I  contend  that  therei  had  been  a  previous  user  in  this  coun- 
try in  this  sense,  that  there  had  been  a  prior  publication. 

In  the  case  of  Lang  v.  Oishorne  (*),  where  an  invention 
was  described  in  a  book  published  in  France,  a  few  copies 
of  which  were  sent  to  England  to  a  bookseller  for  sale,  it 
was  held  that  this  was  a  publication  of  the  invention,  and 
that  no  valid  patent  could  afterwards  be  taken  out  in  this 
country  for  tne  same  invention.  In  that  case  only  four 
548]  copies  appear  to  have  been  sold  in  England,  *and 
Lord  RomiUy  observed:  *'It  is  not  necessary  to  establish 
the  fact  that  one  copy  has  been  sold,  for  I  think  that  as 
soon  as  an  inventor  informs  the  public  of  what  his  publica- 
tion consists,  and  prints  ,it  in  a  book  which  he  senas  to  the 
publisher  to  sell,  from  the  moment  that  the  book  is  ex- 
posed to  sale  in  the  bookseller's  shop  there  becomes  in  i)oint 
of  law  a  complete  publication  of  the  invention." 

[Aston^  Q.C.,  referred  to  Heurteloup*  s  Patent  i^).'] 

That  case,  so  far  as  it  goes,  is  in  our  favor. 

Here  we  have  an  a  fortiori  case  of  prior  publication,  for 
the  evidence  shows  that  the  Scientific  American  was  in  th« 
library  of  the  Patent  Office,  and  was  accessible  to  the  whole 
of  the  public.  That  is  the  very  place  where  the  public  in- 
terested in  mechanical  matters  would  go  to  find  out  what 
was  done.  This  is,  I  submit,  far  more  of  a  publication  than 
putting  a  few  copies  of  a  French  book  for  sale  in  the  win- 
dow of  a  bookseller's  shop.  Even  if  the  book  were  not  im- 
mediately put  in  the  catalogue,  it  would  not  aflfect  the 
question  of  publication,  and  there  is  no  evidence  to  show 

(»)  31  Beav.,  133.  («)  1  Webe.  P.  R.,  563. 
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when  it  got  into  the  catalogue.  The  description  in  the 
Scientific  American,  coupled  with  the  drawing,  would  be 
sufficient  to  enable  a  man  to  make  a  skate,  if  not  exactly 
like  the  plain tiflPs,  yet  with  the  one  distinctive  feature  in  it, 
namely,  the  inclined  axis,  which  furnishes  the  ground  of  the 
plaintiff's  claim.  In  fact,  there  is  such  a  description  as 
would  prevent  any  one  subsequently  taking  out  a  patent. 
The  question  of  the  sufficiency  of  description  was  consid- 
ered m  Young  v.  Fernie  ('),  Belts  v.  Menzies  (*),  and  Neilr 
son  y.  Betts  ("). 

The  evidence  of  the  experts  shows  that  the  letter- press  in 
the  Scientific  American,  and  the  drawing  together,  would 
not  only  enable  an  ordinary  skilled  workman  to  make  a 
skate  with  the  inclined  axis,  but  would  also  suggest,  though 
that  is  not  necessary  for  my  case,  that  the  indiarubber  buffer 
might  be  added.  The  statement  at  the  end  of  the  descrip- 
tion in  the  Scientific  American  is  as  follows :  *'  This  inven- 
tion relates  to  an  improvement  in  the  attaching  of  the  rollers 
or  runners  to  the  sKate,  whereby  the  former  are  made  to 
turn  or  cramp,  like  the  wheels  of  a  wagon,  *and  [549 
facilitate  the  turning  of  the  skate,  there  being  two  pairs  of 
rollers  or  runners  to  each  skate."  Any  one  looking  at  this 
would  see  that  it  is  a  part  of  the  description  of  the  inven- 
tion. Then,  looking  at  the  description  itself,  we  read  that 
the  inventor  claims  ''  the  attaching  or  applying  of  the  rollers 
or  runners  to  the  stock  or  foot-stand  of  a  skate,  in  such  a 
manner  that  the  said  rollers  or  runners,"  which  on  any  fair 
construction  must  mean  all  four  rollers,  "will  be  turned, 
cramped,  or  adjusted,  so  as  to  run  the  skate  in  a  curved 
line  to  the  right  or  left  by  the  turning  or  canting  of  the  foot- 
stand  or  stock."  By  the  word  *'will,"  1  submit  that  the 
turning  or  canting  of  the  foot-stock  is  stated  to  be  the  me- 
chanical cause  of  the  turning,  cramping,  or  adjusting  of  the 
rollers.  Further,  it  shows  that  these  rollers  are  to  run  the 
skate  in  a  curved  line,  as  the  mechanical  consequence  of 
the  canting  of  the  foot-stock,  and  the  consequent  cramping, 
turning,  or  adjusting  of  the  rollers,  and  not  merely  to  per- 
mit it  so  to  run.  An  average  workman  could,  it  is  proved, 
at  any  rate  after  a  few  trials,  make  a  skate  from  this  de- 
scription and  the  drawing  which  would  be  practically  the 
same  as  the  plaintiff's.  Tlie  evidence  shows  that  this  has 
been  done.  And  as  to  the  sort  of  workman,  sometimes 
described  as  an  average  workman,  sometimes  as  a  compe- 
tent workman,  to  be  taken  as  the  test  workman,  I  submit 
that  the  distinction  is  not  between  a  man  clever  at  reading 

(»)  4  Giff..  577.  («)  10  H.  L.  C,  117.  (')  Law  Rep.,  6  IL  L.,  1. 

18  Eno.  Rep.  84 
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specifications  and  a  man  indifferently  stupid  at  that  work, 
but  between  a  man  who  brings  reading  power  to  bear  and  a 
man  who  brings  inventive  power  to  bear.  If  you  exclude 
every  clever  reader,  you  make  it  impossible  to  patent  any 
very  complicated  machine,  because  a  very  complicated 
specification  cannot  be  read  by  any  but  specially  clever 
workmen.  As  to  the  models  produced  by  the  plaintiflf,  they 
help  our  case,  because  they  show  that  the  plaintiffs,  with 
the  able  assistance  at  their  command,  have  only  been  able 
to  produce  an  apparent  resemblance  to  the  sketch  without 
the  inclined  axes,  by  introducing  inofficious  parts.  Even 
then  they  cannot  get  convergence  with  all  the  rollers  on  the 
ground,  and  even  on  two  roflers,  the  motion  of  the  rollers  is 
not  mechanically  connected  with  that  of  the  foot-stock. 
Thev  read  the  words  "the  said  rollers"  as  meaning  "two 
of  the  said  rollers,"  and  they  read  "will  be  turned"  as  it 
it  were  "may  be  turned." 

550]  *The  only  way  in  which  my  friends  get  out  of  this 
conclusion  is  by  shutting  their  eyes  to  the  important  part 
of  the  letter- press  which  explains  the  sketch,  and  confining 
their  attention  to  the  clause  which  contains  the  words  "like 
the  wheels  of  a  wagon."  This  is  not,  I  submit,  the  way 
to  look  at  it.     You  must  look  at  the  whole. 

Next,  I  contend  that  the  plaintiff's  specification  is  in- 
sufficient to  show  a  competent  workman,  without  ambiguity, 
how  to  make  one  of  the  inventions  which  he  claims,  namely, 
that  of  a  runner  skate.  It  deals  with  roller  skates  and  run- 
ner skates  in  the  same  way,  and  it  claims  to  protect  the  use 
of  the  inclined  axle  in  the  runner  skate  just  as  in  the  roller 
skate.  I  submit  the  following  as  propositions  of  law :  First, 
where  a  specification  relates  to  two  different  inventions,  it 
is  bad  altogether  if  it  fails  to  describe  either  the  one  or  the 
other.  Secondly^  a  specification  is  bad  where  it  gives  or 
suggests  two  methods  of  making  a  machine,  one  of  which 
will  succeed  and  the  other  fail.  Thirdly,  a  patentee  must 
show  not  only  a  way  of  making  his  machine,  but  the  best 
way  of  making  it  that  he  knows :  Jiex  v.  ArJcwright  (*) ; 
Jiovill  V.  Moore  (').  The  case  of  Neilson  v.  Harford  {^)  also 
shows  that  even  with  respect  to  a  small  matter  it  is  essential 
to  give  a  sufficient  description,  and  that  the  omission  to  give 
it  in  any  particular  will  vitiate  the  patent. 

[Jessel,  M.R.:  The  law  goes  further,  as  stated  by  Baron 
Alderson  in  Morgan  v.  Seaward {*).  "If  a  patentee  is  ac- 
quainted with  any  particular  mode  by  which  his  invention 

(»)  1  Webs.  P.  R.,  64.  («)  1  Webs.  P.  R.,  295,  821. 

(«)  2  Marsh.,  211.  (*)  Ibid,  174. 
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may  be  most  conveniently  carried  into  effect,  he  ought  to 
state  it  in  his  specification."] 

Applying  these  principles  to  the  plaintiff's  specification, 
an  ordinary  skilled  workman,  who  would  not  otherwise 
know  the  meaning  of  a  runner  skate,  for  the  thing  has  never 
been  seen  in  England,  could  not  from  Newton's  specifica- 
tion, including  tne  drawings,  discover  that  sufficient  obli- 
quity must  be  given  to  the  runners  to  enable  them  to  bite 
the  ice.  He  omits,  therefore,  an  essential  part  of  the  de- 
scription. This  appears  from  Mr.  Plimpton's  *own  [551 
evidence,  for,  in  answer  to  your  Lordship's  question, 
"  What  amount  of  inclination  would  be  required  for  safely 
skating  upon  the  runner — how  many  degrees?"  he  gave 
this  answer :  •*'  I  should  judge  20°;  I  should  say  that  20®  is 
quite  practical."  And,  again,  to  the  question,  "For  all 
ordinary  purposes  you  would  get  the  bite  at  20°?"  the 
answer  is :  "  Yes,  that  would  be  a  good  practical  thing." 

This  being  the  conclusion  to  which  Plim|)ton's  experience 
had  led  him,  there  is,  nevertheless,  not  a  hint  in  the  specifi- 
cation that  an  inclination  of  20°,  or  any  other  amount,  is 
necessary.  That  knowledge  he  has  not  communicated,  and 
therefore  the  specification  is  bad,  even  if  we  assume  in  the 
plaintiff's  favor  that  the  specification  does  vaguely  suggest 
an  inclination  sufficient  to  wear  one  edge  before  the  other, 
which  no  witness  puts  higher  than  6°.  All  the  evidence 
shows  that  a  workman  would  from  this  specification  put  the 
runners  in,  either  vertical  or  with  an  inclination  of  not  more 
than  6°,  and  that  there  is  nothing  to  lead  him  to  give  such 
an  inclination  as  is  necessary  to  give  the  required  bite. 
Without  this  the  skate  would  not  only  not  be  in  the  best 
known  form,  but  would  be  absolutely  dangerous  and  use- 
less. As  Mr.  Plimpton  says,  it  would  be  absurd  to  put  it 
forward  as  a  practical  thing. 

In  the  next  place,  the  patent  in  this  country  was  taken 
out  by  Newton  on  a  draft  specification  and  sheet. of  figures 
received  by  him  from  abroad.  He  made  some  alterations 
in  these  and  then  took  out  the  patent.  If  the  alterations 
thus  made  were  material^  and  he  did  not  state  what  part 
was  communicated  from  abroad  and  what  was  his  own  in- 
vention, the  specification  would  not  be  good :  Renard  v. 
Leoenstein  (*) ;  Milligan  v.  Marsh  ("). 

If  Newton  knew  what  Plimpton  knew,  and  what  I  submit 
that  the  drawing  and  specifications  sent  over  by  Plimpton 
told  him,  namely,  to  give  such  inclination  as  would  make 
the  runners  bite,  then  his  patent  is  bad,  because  he  has  not 

(»)  10  L.  T.  (N.S.),  177.  (»)  2  Jur.  (N.S.),  1083. 
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disclosed  the  best  mode  of  making  the  machine.  If  he  did 
not  know  that,  then  I  submit  that  his  specification  is  bad, 
because  he  has  described  a  machine  which  will  not  work 
without  fresh  experiment  to  improve  it.  Taking  it  either 
way,  I  submit  that  the  specification  is  bad. 
552]    *Macrory^  and  Millar^  on  the  same  side. 

Jessel,  M.R.:  I  do  not  wish  to  trouble  you  to  reply, 
Mr.  Matthews.  Perhaps  I  am  wrong  in  saying  it,  but  I 
have  for  some  time  ikiade  up  my  mind  on  the  case. 

The  issues  which  I  have  to  try  are  what  one  might  almost 
call  the  ordinary  issues  in  a  patent  cause.  The  first  is  the 
issue  of  novelty,  which  assumes  the  double  form  of  whether 
Newton  was  the  importer,  and  whether  the  invention  was 
new ;  but  I  take  it  that  comes  to  the  same  thing,  because 
the  real  question  is  whether  it  was  new  within  the  realm. 
That  Newton  was  the  man  who  took  out  the  patent  is  cer- 
tain ;  and,  as  far  as  I  know,  there  is  no  law  which  says 
that  if  a  man  from  abroad  communicates  to  A.,  who  com- 
municates to  B.,  B.  may  not  take  out  the  patent.  There- 
fore, substantially,  the  first  issue  is  that  oi  novelty.  The 
second  issue  is  what  we  call  sufficiency  of  specification. 
There  is  another  issue,  which  is  what  we  call  the  issue  of 
infringement.    There  are,  in  fact,  three  issues. 

I  am  not  going  to  state  in  detail  what  the  evidence  is ;  and 
whoever  reads  my  judgment  will  not  expect  to  find  in  it  an 
exact  account  either  of  the  specification  of  the  invention, 
or  the  evidence.  I  will  give  general  results  from  memory, 
and  state  what  I  consider  to  be  in  substance  what  they 
amount  to. 

First  of  all,  as  regards  the  infringement.  Mr.  Newton's 
patent,  in  respect  of  which  the  plaintiflf,  though  he  is  the 
original  inventor,  merely  sues  as  the  assignee — ^is  a  patent 
taken  out,  on  the  26th  of  August,  1866.  Mr.  Malcolmson, 
the  defendant,  took  out  a  patent — which  I  am  sorrv  to  say, 
appears  to  me,  so  far  as  this  patent  is  concerned,  to  be  a 
great  abuse  of  the  Patent  Laws — in  the  year  1874.  The  origi- 
nal patent,  that  i^,  Newton's  patent,  was  for  a  machine 
called  a  skate,  either  for  a  roller  skate  or  a  runner  skate. 

The  invention,  if  I  may  say  so,  was  twofold.  There  was 
a  mode  of  making  either  a  roller  or  a  runner  skate  describe 
a  curve,  by  merely  a  lateral  pressure  of  the  foot  on  the  skate. 
That  was  the  substance  of  it.  It  was  a  change  of  motion, 
or  a  conversion  of  motion.  The  lateral  pressure  of  the  foot 
553]  of  the  skater  was,  by  *well-known  and  mechanical 
means — such  as  levers  and  axles,  and  so  on — communicated 
to  the  wheels  in  such  a  way  that  the  axles  of  the  wheels 
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came  out  of  parallelism,  and  converged  round  the  centre  of 
a  circle.  In  other  words,  it  was  a  change  of  one  kind  of 
motion  to  another  kind  of  motion  communicated  to  the 
wheels;  and  it  enabled  the  skater,  therefore,  to  move  in 
curves  upon  a  flat  surface,  and  to  move  easily.  That  was 
the  main  object  of  thafpart  of  the  invention.  A  subordinate 
part  of  the  invention  was  this :  It  was  desirable  to  some 
extent  to  regulate  or  check  that  conversion  of  motion ;  and 
for  that  purpose  he  put  in  an  indiarubber  spring,  or  buffer, 
as  it  has  been  called,  which  could  be  made  stronger  or 
weaker  by  tighteninc  or  loosening  a  screw.  That  was  a 
subordinate  part  of  the  invention.  The  main  part  was  the 
change  of  motion ;  the  subordinate  part  was  what  I  may  call 
the  regulating  or  moderating  the  motion.  But  the  whole 
invention  was  a  machine  or  skate  which  would  work  in  this 
way  to  describe  a  curve  easily  and  readily  by  the  lateral 
pressure  of  the  foot. 

There  was  a  second  part  of  the  invention,  which  was  this : 
He  applied  the  first  part  of  the  invention  both  to  a  roller 
skate,  which  had  rollers  and  wheels  mounted  on  an  ordinary 
flat  surface,  and  also  a  runner  skate.  He  took  off  his.  rollers 
and  wheels,  and  put  in  the  place  of  them  little  pieces  of 
metal  with  sharp  edges,  and  they  would  adapt  the  skate  to 
skating  on  ice.  I  do  not  suppose  the  skate  was  so  much 
meant  for  skating  on  ice,  because  there  is  no  difficulty  with 
the  common  skate  in  making  curves  on  ice — at  least  to  a 

food  skater.  But,  at  the  same  time,  no  doubt  this  same 
ind  of  machinery,  which  readil v  produces  the  curves  on  a 
floor  on  which  there  was  considerable  friction,  would  pro- 
duce curves  on  the  ice ;  and  there  is  no  doubt  you  could 
skate  on  the  ice  with  it,  and  so  far  it  was  a  useful  invention. 
But,  in  addition  to  that,  he  claimed  something  entirely 
different.  He  claimed  this :  If  you  have  an  ordinary  skate, 
it  has  a  long  blade,  if  you  may  so  call  it,  a  piece  of  iron  at 
the  bottom  ;  and  if  a  little  bit  of  grit  or  a  stone  caught  it, 
it  made  a  little  notch,  but  you  could  go  on  skating.  .  You 
need  not  send  your  skates  to  the  grinders.  But  when  you 
put  little  runners,  as  Mr.  Plimpton  did  on  to  his  skate,  and 
then  a  stone  or  bit  of  grit  caught  the  runner,  this  was  so 
small  it  most  likely  would  spoil  the  runner,  and  the  conse- 
quence *would  be  that  you  would  have  to  stop  skat-  [554 
ing  and  have  your  runner  ground  up  again — so  he  adopted 
this  device :  He  made  a  runner  with  four  sharp  edges,  and 
he  made  it  a  movable  thing,  so  that  it  could  screw  in  and 
out  of  the  holders ;  and  then,  if  any  bit  of  grit  spoiled  one  " 
edge  of  the  runner,  you  had  nothing  to  do  but  to  unscrew 
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it  and  put  anotlier  edge  out,  and  all  four  ed^es  could  be 
used  successively.  The  second  invention  claimed  by  the 
patent  was  a  claim  of  these  runners.  I  do  not  suppose  Mr. 
Plimpton  would  have  taken  out  a  separate  patent  for  it, 
but  it  was  an  invention  that  made  the  runner  skate  more 
valuable  than  it  would  otherwise  have  been,  and,  as  far  as 
I  understand,  it  was  new  at  the  time.  That  is  the  second 
part.  • 

Now,  what  he  complains  of  as  an  infringement  by  the  de- 
fendant Malcolmson,  of  the  first  part  of  the  invention,  is  of 
what  I  will  call  the  conversion  oi  motion.  I  do  not  know 
that  I  can  describe  it  better.  The  mode  in  which  he  carried 
it  out  was  by  a  very  novel  and  ingenious  application  of  a 
diagonal  axis  below  the  foot-stand  of  the  skate,  and  this 
mode  of  carrying  it  out  was  not  only  new  at  the  time  (as 
appears  from  information  given  to  me  by  the  evidence  of 
experts),  as  applied  to  a  skate,  but  it  was  new  altogether. 
It  was  a  new  mechanical  contrivance,  that  is,  that  peculiar 
combination  of  known  mechanical  elements  for  producing 
this  conversion  of  motion  was  a  new  mechanical  contrivance. 
The  defendant  Macolmson,  who,  we  may  assume,  was  per- 
fectly aware  of  Newton's  patent,  takes  out  a  patent  in  1874 ; 
and  in  his  complete  specification  he  describes  what,  to  my 
mind,  is  exactl v  the  same  skate.  When  I  say  exactlv,  I  mean 
in  substance  the  same.  It  is  the  same  slLate,  with  a  mere 
colorable  variation.  He  has  taken  the  whole  of  the  mechan- 
ical contrivance,  which  was  new,  as  the  French  would  sav, 
en  bloc.  He  has  simply  taken  it  in.  He  has  made  a  slight 
variation  in  this  way.  He  has  substituted  for  the  india- 
rubber  spring,  or  buffer — which  w^as  movable  in  the  sense 
that  it  could  De  tightened  up  or  not  by  a  screw,  adaptable 
or  adjustable  in  that  sense,  according  to  the  wants  of  the 
skater— a  steel  spring,  which  is  a  mere  mechanical  equiva- 
lent. It  is  a  little  worse  than  the  plaintiffs  expedient,  be- 
cause the  steel  spring  cannot  be  adjusted  by  turning,  and 
so  made  stronger  or  weaker.  It  is,  therefore,  a  colorable 
655]  variation  for  the  worse  j  and,  for  this  thing,  which  *i8, 
'  in  fact,  the  plaintiffs  invention,  and  nothing  else,  he  has 
had  the  courage  to  take  out  a  patent,  and  this  is  the  patent 
which  is  complained  of.  The  infringement  is  so  palpable, 
so  patent,  and  so  obvious  to  every  one,  that  his  very  able 
counsel,  who  have  argued  the  case  with  the  greatest  elabo- 
ration, did  not  think  it  worth  while  to  address  me  on  the 
subject,  or  contest  the  point  of  infringement.  Therefore, 
upon  that  issue,  of  course,  the  verdict  will  be  for  the 
plaintiff 
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The  next  point  is  what  I  will  call  novelty.  The  act  of 
Parliament  (21  Jac.  1,  c.  3),  on  which  all  these  patents  are 
founded,  tells  ns  this :  that  to  come  within  the  exception  of 
the  Statute  of  Monopolies,  a  man  who  has  the  patent  must 
be  the  first  and  true  inventor,  and  he  must  describe  some- 
thing in  his  specification  which  is  not  already  known  and 
used.  What  is  the  meaning  of  a  first  and  true  inventor  ? 
To  ascertain  its  meaning,  you  must  have  recourse,  no  doubt, 
to  various  decisions  given  on  the  statute,  which  is  very 
nearly  three  hundred  years  old.  It  is  not  for  a  judge  of 
the  present  dav  to  give  his  meaning  as  to  what  should  be 
attributed  to  the  words  of  the  statute.  He- must  take  the 
construction  put  on  the  statute  to  be  of  the  same  effect,  as 
guiding  him  to  a  correct  decision,  as  if  that  construction 
had  been  enacted  as  part  of  the  statute. 

In  order  that  those  who  may  have  to  consider  my  judg- 
ment hereafter  may  know  the  view  that  I  take  of  the  statute 
combined  with  decisions,  1  will  state  the  result  at  which  I 
have  arrived.  As  I  understand,  shortly  after  the  passing 
of  the  statute,  the  question  arose  whether  a  man  could  be 
called  a  first  and  true  inventor  who,  in  the  popular  sense, 
had  never  invented  anvthing,  but  who,  having  learned 
abroad  (that  is,  out  of  the  realm,  in  a  foreign  country,  be- 
cause it  has  been  decided  that  Scotland  is  within  the  realm 
for  this  purpose)  that  somebodjr  else  had  invented  some- 
thing, quietly  copied  the  invention,  and  brought  it  over  to 
this  country,  and  then  took  out  a  patent.  As  i  said  before, 
in  the  popular  sense  he  had  invented  nothing.  But  it  was 
decided,  and  now,  therefore,  is  the  legal  sense  and  meaning 
of  the  statute,  that  he  was  a  first  and  true  inventor  within 
the  statute,  if  the  invention,  being  in  other  respects  novel 
and  useful,  was  not  previously  Known  in  this  county — 
"known"  being  used  m  that  particular  sense,  *as  be-  [o56 
ing  part  of  what  had  been  called  the  common  or  public 
knowledge  of  the  country.  That  was  the  first  thing.  Then 
there  was  a  second  thing.  Suppose  there  were  two  people, 
actual  inventors  in  this  country,  who  invented  the  same 
thing  simultaneously,  could  either  be  said  to  be  the  first 
and  true  inventor?  It  was  decided  that  the  man  who  first 
took  out  the  patent  was  the  first  and  true  inventor.  Then 
there  was  another  point.  If  the  man  who  took  out  the 
patent  was  not,  in  popular  language,  the  first  and  true  in- 
ventor, because  somebody  had  invented  it  before,  but  had 
not  taken  out  a  patent  for  it,  would  he  still,  in  law,  be  the 
first  and  true  inventor  ?  It  was  decided  he  would,  provided 
the  invention  of  the  first  inventor  'had  been  kept  secret,  or, 
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without  being  actually  kept  secret,  had  not  been  made 
known  in  such  a  way  as  to  become  a  part  of  the  common 
knowledge,  or  of  the  public  stock  of  information.  There- 
fore, in  that  case  also,  there  was  a  person  who  was  legally 
the  first  and  true  inventor,  although,  in  common  language, 
he  was  not,  because  one  or  more  people  had  invented  it  be- 
fore him,  but  had  not  sufficiently  disclosed  it. 

It  will  be  seen,  that  both  as  regards  the  mah  who  brings 
in  the  invention  from  foreign  parts,  and  the  man  who  takes 
out  a  patent  for  an  invention  which  had  previously  been 
discovered  by  somebody  else,  it  is  most  material  to  consider 
what  is  meant  by  being  known  in  the  realm — ^being  known 
in  England.  Here,  again,  we  must  have  recourse  to  author- 
ity, and  also  must  consider  what  the  principle  is  that  is  to 
be  deduced  from  the  authorities.  When  you  say  a  thing  is 
known  to  the  public  and  part  of  common  knowledge,  of 
course  you  do  not  mean  that  every  individual  member  of  the 
public  knows  it.  That  would  be  absurd.  What  is  meant 
IS  that  if  it  is  a  manufacture  connected  with  a  particular 
trade,  the  people  in  the  trade  shall  know  something  about 
it ;  if  it  is  a  thing  connected  with  a  chemical  invention, 
people  conversant  with  qhemistry  shall  know  something 
about  it.  And  it  need  not  go  so  far  as  that.  You  need  not 
show  that  the  bulk,  or  even  a  large  number,  of  those  people 
know  it.  If  a  sufficient  number  know  it,  or  if  the  communi- 
cation is  such  that  a  sufficient  number  may  be  presumed, 
or  assumed,  to  know  it,  that  will  do.  Now  how  are  they 
to  know  it  ?  They  are  to  know  it  by  being  told  of  it,  or  in- 
formed of  it  in  some  way.  You  may  show  that  they 
557]  *knew  it,  by  showing  that  the  trade  had  commonly 
used  it.  That  is  the  best  evidence  you  can  have.  You 
may  show  the  thing  was  known  because  it  was  used  and 
brought  into  practice,  which  is  a  case  I  have  not  now  to 
consider.  But  you  mav  show  they  knew  it  in  another 
way — that  it  was  published,  or  made  known  to  the  public. 
I  use  the  word  "published"  in  that  sense.  How  made 
known  to  the  public  i  It  has  been  held  that  if  it  is  in  a 
specification,  certainly  in  a  modern  specification,  which  had 
been  enrolled  in  the  Patent  Office,  and  not  published  besides, 
that  will  do.  And  it  has  also  been  held  that,  as  a  common 
rule,  if  the  description  has  been  printed  in  England,  and 

})ublished  in  England,  in  a  book  which  circulates  in  Eng- 
and,  that  will  do.  But,  after  all,  it  is  a  question  of  fact. 
The  judge  must  decide,  from  the  evidence  brought  before 
him,  whether  it  has  in  fact  been  sufficiently  published  to 
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come  within  the  definition  of  being  made  known  within  the 
realm. 

The  cases  cited  may  be  rather  used  as  illustrations  of  what 
will  amount  to  sufficient  evidence  than  as  deciding  anything 
in  principle,  beyond  this,  that  it  must  be  sufficiently  known. 
There  are  not  many  cases  which  it  has  been  necessary  to 
refer  to.  But  one  or  two  are  important.  In  the  case  of  thp 
HousehiU  Coal  and  Iron  Company  v.  NeiUon  (*)  the  ques- 
tion was,  What  was  the  effect  of  publication  in  a  book  ? — 
and  Lord  Lyndhurst  says :  ^^  If  the  machine  is  published  in 
a  book,  distinctly  and  clearly  described,  corresponding  with 
the  description  in  the  specification  of  the  patent,  tnough 
it  has  never  been  actually  worked,  is  not  that  an  answer  to 
the  patent?  It  is  continually  the  practice  on  trials  for 
patents  to  read  out  of  printed  books,  without  reference  to 
anything  that  has  been  done."  When  he  savs  '*  in  a  book," 
he  means  published  in  this  country.  Lord  Brougham  says : 
*'^  It  negatives  being  the  true  and  first  inventor,  which  is  as 
good  as  negativing  the  non-user.  The  book  that  is  gener- 
ally referr^  to  is  the  Repertory  of  the  Arts  and  Sciences. 
It  must  not  be  a  foreign  book,  but  published  in  England." 
Therefore  the  decision  comes  to  this,  that  in  an  ordinary 
case  of  a  clear  description  of  the  invention  in  a  book  pub- 
lished in  England,  you  will  presume  that  it  comes  to  the 
knowledge  of,  at  all  events,  that  portion  of  the  public 
^interested  in  the  subject-matter  of  the  invention;  [558 
and  unless  you  can  explain  that,  or  get  rid  of  it,  that  is 
sufficient  evidence  to  destroy  the  patent.  But  that,  again, 
must  be  taken  with  reference  to  the  facts  of  the  case. 

In  Stead  v.  WiUiaTns  (')  the  point  came  before  the  court 
in  a  different  way.  Lord  Chief  Justice  Tindal,  in  giving 
judgment,  said:  "On  a  full  consideration  of  the  subject, 
we  have  come  to  the  conclusion  that  the  view  taken  by  the 
defendants'  counsel  is  substantially  correct ;  for  we  think, 
if  the  invention  has  already  been  made  public  in  England, 
by  a  description  contained  in  a  work,  whether  written  or 
printed,  which  has  been  publicly  circulated,  in  such  case 
the  patentee  is  not  the  first  and  true  inventor  within  the 
meaning  of  the  statute,  whether  he  has  himself  borrowed 
his  invention  from  such  publication  or  not;  because  we 
think  the  public  cannot  be  precluded  from  the  right  of  using 
such  information  as  they  were  already  possess^  of  at  the 
time  the  patent  was  granted."  See  how  carefully  it  is  put 
there.    It  must  be  published  in  a  book  made  public  in  Eng- 

(»)  1  Webe.  p.  R.,  678,  718  n.  («)  2  Webs.  P.  R.,  126,  148. 

18  Eng.  Rep.  85 
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land.    It  must  be  publicy  circulated,  and  it  must  ^ve  pos- 
session of  the  knowledge  to  the  public. 

The  same  point  came  before  Mr.  Baron  Parke  in  Stead  v. 
Anderson  C\  where  he  said :  "  Has  it  been  generally  known 
and  publisned  ?  I  think  those  words  mean  different  things. 
'  Generally  known '  means  known  to  the  public  generally, 
or,  at  least,  to  that  portion  of  the  public  whose  attention  is 
turned  to  such  matters.  But  *  published '  means  offered  or 
dedicated  to  the  public.  Was  the  invention  published  or 
offered  to  the  public  to  such  an  extent  as  that  it  was  gen- 
erally known  amongst  engineers  and  persons  likely  to  take 
an  interest  in  sach  a  matter?"  The  case  goes  to  this,  that 
a  book  must  be  made  public  to  such  an  extent  as  to  be 

fenerally  known  among  persons  practising  in  such  matters, 
t  is,  therefore,  not  merely  publication,  though,  as  a  gen- 
eral rule,  according  to  the  HousehiU  Coal  and  Iron  Com- 
pany V.  Neilson  ('),  when  you  say  a  book  is  published,  and 
nobody  contests  it,  you  assume  that  several  copies  have 
been  printed  and  circulated,  unless  somebody  asserts  the 
contrary.  But,  as  regards  the  law,  you  must  go  a  step  fur- 
559]  ther.  Does  that  doctrine,  therefore,  apply  *to  a  case 
of  this  kind  ?  There  is  one  copy  of  the  book  which  is  all 
that  has  ever  been  printed  or  published,  and  that  copy  of 
the  book  was  always  kept  in  the  back  parlor  of  the  book- 
seller's shop,  and  never  was  seen,  as  far  as  the  evidence 
went.  Would  that  satisfy  the  doctrine  ?  Clearlv  not.  Even 
although  a  book  was  published,  and,  in  the  tecnnical  sense, 

Eublisned  in  England,  it  does  not  satisfy  the  conditions ;  it 
as  not  become  part  of  the  public  knowledge ;  it  is  not 
knowledge  in  the  possession  of^the  public.  And,  therefore, 
if  in  the  cases  I  have  cited  the  patentee  had  §iven  evidence 
to  show  that  the  dav  after  the  publication  m  England  of 
600  copies,  499  had  been  destroyed,  and  the  remaining  one 
had  been  put  aside  by  the  bookseller  in  his  back  parlor, 
and  never  circulated,  though  if  somebody  had  asked  nim  he 
would  have  been  willing  to  sell  the  book,  I  am  satisfied, 
from  what  I  have  read  of  the  opinion  of  those  learned 
judges,  they  would  all  have  decided  that  that  was  not  made 
publicly  known,  so  as  to  be  part  of  the  public  possession  and 
part  of  the  public  knowledge. 

But  it  is  said  there  are  cases  the  other  way.  As  regards 
that  I  will  first  direct  my  attention  to  a  case  before  the 
Privy  Council.  It  is  a  French  case,  the  name  of  which  is 
Heurtelowp^s  Patent  (*).    It  was  an  application  to  the  Privy 

(»)  «  Webs,  p.  R.,  147,  149.  (•)  1  Webs,  P.  IJ.,  678,  7I8  n, 

(«)  I  Webs.  P.  R.,  558, 
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Council  under  a  remedial  statute,  which  waa  this :  Where 
a  man  invented  over  again  something  which  had  been  pre- 
viously invented,  if  it  were  a  very  meritorious  invention, 
and  the  Privy  Council  thought  that  it  was  really  reintro- 
ducing to  the  public  that  which  had  been  lost  sight  of,  so 
to  say,  they  could  confirm  the  patent,  and  make  it  good, 
notwithstanding  the  prior  patent:  "Tliis  was  an  applica- 
tion under  the  2d  section  of  the  statute  to  confirm  the  letters 
patent  granted  on  the  22d  of  May,  1834,  to  the  petitioner. 
Baron  Heurteloup,  for  improvements  in  certain  parts  of  cer- 
tain descriptions  of  firearms.  There  being  no  evidence  of 
user  of  part  of  an  invention  contained  in  a  published  book, 
letters  patent  for  such  invention  will  be  confirmed."  Now 
it  is  to  be  observed  that  that  is  not  an  absolute  decision  that 
what  had  occurred  would  avoid  the  patent.  I  think  it  would 
have  been  within  the  province  of  the  Privy  Council  to  recom- 
mend a  confirmation,  even  if  they  had  thought  the  case  fairly 
open  to  doubt.  Confirmation  is  the  *object  of  the  [560 
application.  It  is  not  necessary  to  infer  that  they  thought 
it  clear ;  but  inasmuch  as  it  would  save  the  applicant  litiga- 
tion, I  think  they  might  have  reasonably  advised  the  Crown 
to  confirm  it^  even  if  there  was  a  doubt  raised  as  to  the 
validity  of  the  patent.  But,  even  assuming  the  other  view 
to  be  correct,  for  unfortunately  in  these  cases  we  do  not 
know  the  grounds  on  which  the  learned  judges  proceeded, 
there  being  no  judgment,  still  I  think  the  case  does  not  mili- 
tate in  any  way  against  the  authorities  to  which  I  have 
referred,  because  there  was  in  that  case  uncontradicted 
evidence  of  publication  in  the  sense  of  being  known  to  the 
public. 

The  material  facts,  so  far  as  it  is  necessary  to  state  them, 
were  these :  It  was  said  that  one  Valdahon  had  taken  out 
an  invention,  which  included  part  of  the  invention  of  the 
applicant.  Valdahon  had  taken  it  out  in  Prance.  It  was 
not  known  in  England  otherwise  than  by  the  introduction 
into  England  of  books  printed  and  published  in  Prance  con- 
taining a  description  oi  the  invention.  Now  that  statement, 
unexplained  and  uncontradicted,  was  equivalent  to  a  state- 
ment that  many  books  or  several  books  had  been  in  Eng- 
land, and  been  freely  circulated  there,  because  it  was  known 
in  England  by  the  introduction  into  England  of  the  books, 
and  that  was  verified  by  the  affidavit  of  the  petitioner.  Iii 
addition  to  that,  there  was  an  affidavit  by  the  Keeper  of  the 
Printed  Books  of  the  British  Museum,  stating  that  in  1832 — 
that  is,  two  years  before — twenty  volumes  of  a  French  work, 
containing  an  account  of  expired  patents,  published  under 
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the  direction  of  the  government,  had  come  into  the  masenm, 
in  one  volume  of  which  the  specification  of  the  French  inven- 
tion was  contained.  That  was  two  years  before.  I  have  no 
doubt  that  that  book  was  in  the  British  Museum  catalogues. 
Of  course  I  cannot  say  it  was  ;  but  we  know  that,  after  two 
vears,  it  would  have  been  in  the  catalogue,  and  in  &ct  long 
before ;  and  there  was  nothing  to  show  that  it  was  not  reaa 
or  used ;  and  in  the  absence  of  evidence  to  the  contrary,  the 
presumption  was  the  other  way.  We  have  the  fact  that 
there  were  several  books  introduced  into  England,  and  that 
there  was  one  book  in  the  Public  Library  of  the  Britjsh 
Museum.  On  those  facts  unexplained,  it  would  have  been 
a  fair  inference  to  have  come  to  the  conclusion  that  the  in- 
561]  vention  of  *Valdahon  had  been  publicly  known  so 
as  to  be  a  part  of  the  possession  of  the  public  as  public 
knowledge. 

The  otner  case  to  which  I  was  referred  is  the  case  of 
Lang  v.  Oishorne  (*).  There  one  De  Brettes  had  published 
what  the  then  Master  of  the  Bolls  held  to  be  a  description 
of  the  same  invention.  It  was  published  in  Paris  in  the 
latter  part  of  December,  1857 ;  that  wsls  more  than  two  years 
before  the  patent,  which  was  a  patent  of  1860.  It  was  sent 
over  to  this  country,  and  three  copies  were  sold — one  in  the 
month  of  December,  1857,  and  that  is  more  than  two  years 
prior — to  Professor  Wheatstone,  a  man  acquainted  witn  the 
subject  of  the  patent.  Then  one,  on  the  6th  of  May  follow- 
ing, was  sent  to  the  Public  University  Library  at  Cambridge, 
again  more  than  two  years  before  the  patent ;  a  third  to  jJr. 
Richardson  at  Newcastle ;  and  a  fourth  to  some  gentleman 
in  March,  1869,  that  is,  more  than  a  year  before.  So  that 
all  four  books  were  sold  previously  to  the  provisional  and 
complete  specification  of  the  plaintiff's  invention. 

Besides,  others  had  been  sold  by  M.  Bailliere,  in  Regent 
Street,  and  the  book  had  been  almost  invariably  in  stock, 
and  that  for  a  period  of  upwards  of  two  years  before  the 
patent.  I  should  have  had  no  hesitation  in  coming  to  the 
same  conclusion  as  my  predecessor,  that  under  those  cir- 
cumstances there  had  *been  such  a  publication  as  to  make 
it  part  of  the  public  stock  of  knowledge,  and  that,  there- 
fore, the  patent  was  bad.  But  it  is  said  there  is  a  dictum 
in  that  case  which  carries  it  rather  further.  I  am  not  sure 
that  it  does,  and  I  am  by  no  means  positive  as  to  the  mean- 
ing of  the  dictum.  It  is  not  of  very  much  consequence,  for 
Lord  Romilly  does  not-  lay  down  a  principle.  He  says  (*) : 
"I  am,  however,  of  opinion  that  a  publication  takes  place 

(')  31  Be^v.,  1S8.  O  81  Bcav.,  lJi5. 
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when  the  inventor  of  any  new  discovery,  either  by  himself 
or  by  hia  agents,  makes  a  written  description  of  it,  and 

})rints  it  in  a  book,  and  sends  it  to  a  bookseller's  to  be  pub- 
ished  in  this  country.  I  am  of  opinion  that  it  is  not  at  all 
necessary  to  establisn  the  fact  that  one  volame  of  that  book 
has  been  sold ;  for  I  think  that  as  soon  as  an  inventor  in- 
forms the  public  of  what  his  invention  consists,  and  prints 
it  in  a  book  which  he  sends  to  a  publisher  to  sell" — [That 
does  not  mean  a  single  book,  because  it  is  plain,  when  he 
talks  of  a  book  published  and  *sold,  that  he  means  [562 
a  large  number  of  copies  which  are  usually  printed  and 
sold.  I  do  not  understand  him  to  mean  a  single  volume] — 
^^from  the  moment  that  the  book  is  exposed  lor  sale  in  the 
bookseller's  shop,  there  becomes,  in  point  of  law,  a  com- 
plete publication  of  the  invention." 

Now,  there  is  no  law  on  the  subject  except  this,  that  the 
judge,  on  the  facts  proved,  has  to  come  to  a  certain  conclu- 
sion. If  it  were  necessary  to  express  an  opinion  upon  that, 
I  should  say  it  must  depend  on  circumstances.  It  by  no 
means  follows,  because  the  book  has  been  printed  and  pub- 
lished, and  sent  to  a  bookseller  for  sale,  that  it  is  part  of  the 
public  knowledge.  Suppose  it  were  proved  that  the  book- 
seller never  did  sell  any,  or  attempted  to  sell  anv.  He  says 
''exposed  for  sale."  Suppose  the  bookseller  had  put  one 
volume  in  his  shop  window  as  exposed  for  sale  for  one  day, 
and  the  next  day,  by  direction  of  the  author,  destroyed  all 
the  volumes,  that  woUld  not  do,  and  I  do  not  think  that 
Lord  Romilly  intended  that  it  would.  These  are  general 
observations,  not  to  be  read  in  that  strict  literal  sense,  but 
in  this  sense :  that,  if  a  man  publishes  a  book,  that  is  a 
large  number  of  copies,  and  sends  them  to  booksellers  for 
sale,  and  they  are,  for  a  reasonable  time,  exposed  in  tho 
window,  so  that  you  may  infer  the  people  have  known  and 
seen  them,  and  may  reasonably  so  infer,  though  you  do  not 
prove  one  has  been  sold — if  the  other  side  cannot  prove,  that 
one  has  not  been  sold,  you  may  reasonably  infer  that  some 
of  those  books  have  been  sold.  If  he  means  anything  more 
than  that,  I  humbly  dissent  from  it ;  and  I  say  that  my  de- 
cision is  supported  by  the  previous  decisions  to  which  I 
have  referred,  because  I  am  clear  that,  if  it  were  shown 
that  no  copy  had  ever  got  into  the  hands  of  the  public, 
and  the  public  knew  no  more  about  it  tlian  seeing  the  back 
of  the  book  in  the  bookseller's  window,  and  every  copy 
could  be  accounted  for,  and  that  none  had  bfeen  sold  though 
exposed  for  sale,  that  would  not  be  a  sufficient  i)ublicatiou 
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to  avoid  a  sabsequeut  patent     So  much  for  the  law  on  the 
subiect. 

What  are  the  facts  ?  It  is  stated  that  on  account  of  the 
civil  war  in  America,  or  some  other  reason,  Mr.  Plimpton, 
who  had  patented  this  invention  in  America  in  1863,  or 
some  similar  invention,  for  I  have  not  got  the  patent,  did 
not  attempt  to  take  out  a  patent  in  this  country.  But  in 
563]  that  same  year,  1863,  the  Commissioners  *of  Patents 
in  the  United  States  published  in  the  usual  way  a  notice  of 
the  patents  taken  out  in  the  United  States ;  and  their  usual 
way — perhaps  not  the  most  convenient  one,  but  the  way 
the^  adopt — is  simply  to  publish  what  are  called  **the 
claims."  Now  it  is  just  as  well  to  know  what  a  claim  is. 
Mr.  Hemming  mentioned  an  authority  to  the  effect  that 
really  a  claim  in  a  patent  is  not  a  description  of  the  thing 
patented,  but  it  rather  works  as  a  limitation  or,  to  some  ex- 
tent, one  might  almost  say,  as  a  disclaimer.  It  is  very  well 
explained  in  Kay  v.  Marshall  (*).  Lord  Cottenham,  in 
giving  judgment  in  that  case,  says:  *'What  follows  is 
merely  the  claim,  not  intended  to  be  any  description  of  the 
means  by  which  the  invention  is  to  be  performed,  but  intro- 
duced for  the  security  of  the  patentee,  that  he  may  not  be 
8upi)osed  to  claim  more  than  what  he  can  support  as  an  in- 
vention. It  is  introduced,  lest  in  describing  and  ascertaining 
the  nature  of  his  invention,  and  by  what  means  the  same  is 
to  be  performed  (particularly  in  the  case  of  a  patent  for  an 
improvement),  the  patentee  should  have  inadvertently  de- 
scribed something  which  is  not  new,  in  order  to  render  his 
description  of  the  improvement  intelligible.  The  claim  is  • 
not  intended  to  aid  the  description,  but  to  ascertain  the 
extent  of  what  is  claimed  as  new." 

I  take  that  definition  from  that  great  judge  to  be  correct. 
Still  they  published  only  the  claim.  I  suspect  the  reason  is 
that  it  is  the  shortest  way  of  giving  notice  to  the  public  that 
there  is  a  patent  relating  to  the  subject-matter.    That  is  all  the 

Sublic  do  know,  and  Uie  public  can  then  go  to  the  Patent 
'ffice  and  get  a  complete  description.  The  meaning  of  these 
lists  is  to  give  notice  that  there  is  a  patent  relating  to  the 
matter.  They  know  perfectly  well  what  the  meaning  of  a 
claim  is,  and  it  is  not  intended  that  the  public  shall  from  the 
copy  of  the  claim  be  able  to  make  the  invention.  However, 
these  communications  from  the  Commissioners  of  Patents  in 
the  United  States  are  communicated  to  the  English  Commis- 
sioners of  Patehts,  and  are  published  in  their  journal,  and 
they  are  also  communicated  to  an  American  periodical  or 

(»)  2  Webs.  P.  R.,  36,  S9. 
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newspaper  called  the  Scientific  American ;  and  the'editor  of 
the  Scientific  American,  it  appears,  is  very  often  in  the  habit 
of  adding  to  the  claims  a  short  summary  of  what  the  Inven- 
tion consists,  *according  to  his  view.  Ifc  is  very  short,  [564 
and  perhaps  not  always  very  accurate.  It  is  not  intended 
to  fulfil  the  office  of  a  specihcation,  but  its  object  is,  as  far 
as  I  understand,  to  explain  a  little  further  than  he  things 
the  claim  does  what  is  the  subject  to  which  the  invention 
relates;  and  in  the  case  of  this  particular  patent  there  was 
such  an  addition,  comment,  or  summary  oy  the  editor  in 
the  Scientific  American,  which  he  distinguishes  from  the 
claims  by  putting  it  within  brackets;  and  anybody  ac- 
quainted with  the  Scientific  American,  or  accustomed  to 
read  it,  would  know  that  that  latter  portion  was  something 
added — not  furnished  by  the  Commissioners  of  Patents,  but 
added  by  the  editor,  or  some  other  person  who  had  control 
over  that  journal.  In  the  particular  instance,  as  I  said  be- 
fore, that  has  been  added,  and,  thyefore,  there  was  in  the 
Scientific  American,  first,  a  copy  of  the  claim  to  Mr.  Plimp- 
ton's American  patent,  and,  secondly,  this  comment' or  sum- 
mary by  the  editor,  or  writer  in  the  journal  who  undertook 
that  part  of  the  journal. 

This  was  sent  over  to  England  a  long  time  before  1865. 
A  copy  of  it  has  been  shown  to  have  been  in  the  Patent 
Office  Library  for  a  considerable  period,  and  to  have  been 
on  the  table  in  the  public  room  of  that  library.  That  means 
this :  The  Patent  Office  Library  is  a  library  open  to  the  pub- 
lic, and  the  books  would  be  all  placed  in  a  room  to  which 
the  public  have  access,  which  is  a  large  room,  but  unfor- 
tunately the  books  have  outgrown  the  space  allotted.  The 
public  room  has  long  been  full,  and  books  which  arrive  now, 
if  they  are  of  very  great  importance,  are  put  into  the  public 
room,  and  others  are  withdrawn  from  tne  public  room  to 
make  room  for  them.  If  they  are  not  of  great  importance 
they  are  put  into  all  sorts  of  little  rooms  on  the  public  room, 
to  which  the  public  have  no  access ;  and  though  they  are 
sometimes  called  for,  and  are  in  that  sense  in  the  public 
library,  so  that  anybody  who  knows  they  are  there  can  ask 
for  them  or  obtain  them,  they  are  not  practically,  in  the 
same  sense,  open  to  the  public,  as  the  books  in  the  general 
library  are,  wnich  anybody  can  get  down  from  the  shelves 
and  look  at.  It  is  admitted  in  this  case  that  nobody  can 
make  the  Newton  skates  from  this  letter-press  description 
in  the  Scientific  American.  About  that  there  has  been  no 
contest. 
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5651  *But  there  is  a  book  published  by  a  Mr.  Jewitt  in 
the  United  States.  It  was  a  private  enterprise  of  a  private 
American  citizen,  who  took  upon  himseli  to  publisn  some 
of  the  drawings  attached  to  American  specifications.  Judg- 
ing from  the  book,  with  which  I  was  not  personally  ac- 
?[uainted  till  this  case,  he  seems  to  have  selected  one  drawing 
rom  each  specification.  He  published  this  with  the  title, 
that  it  was  a  book  containing  the  drawings  referred  to  in 
the  patents  mentioned  in  the  reports  of  the  American  Com- 
missioners. So  everybody  who  took  the  book  knew  what 
it  was,  and  he  distinguished  the  drawings  by  a  number, 
which  anybody  acquainted  with  the  book  could  see  at  once 
was  the  number  of  the  patents.  This  book  of  Mr.  Jewitt' a 
being  published  from  time  to  time,  as  the  patents  came  out 
in  the  United  States,  contained  a  drawing  which  was  obvi- 
ously only  one  of  several  drawings  attached  to  the  patent 
of  Mr.  Plimpton  which  he  had  taken  out  in  the  United 
States ;  and  the  book  so  containing  the  drawings  was  appa- 
rently published  and  sold  in  the  United  States,  but  not  pub- 
lished or  sold  in  this  country. 

Mr.  Jewitt,  however,  with  that  liberality  for  which  I 
believe,  as  a  general  rule,  American  publishers  are  distin- 
guished, sent  to  the  Patent  Office  Museum,  as  a  present,  a 
single  copy  of  the  volume  containing  this  drawing,  and  it 
arrived  at  the  Patent  Office  Library  on  the  20th  of  July, 
1865.     That  has  been  proved  to  my  satisfaction. 

When  it  arrived,  the  assistant  librdrian  marked  the  date 
of  its  arrival  in  the  book  in  pencil.  He  has  been  called,  and 
has  verified  his  mark;  and  he  tells  us  that  he  took  it  first 
into  the  librarian's  room,  who  ought  in  due  course  to  have 
entered  the  book  in  the  list  of  books  in  the  library.  It  is 
not  a  catalogue,  but  a  list  of  books.  Two  lists  are  made 
out  As  soon  as  a  book  comes  into  the  library  by  donation, 
it  is  entered  in  the  list  of  donation  books ;  and  as  soon  as 
a  book  conies  in  by  purchase,  it  is  entered  in  the  list  of 
books  purchased.  Bat  as  soon  as  any  book  comes  in, 
it  ought  to  be  entered  in  one  or  the  other  of  those  lists. 
There  is  a  reason  for  that,  because  the  catalogue  is  only 
made  up  at  long  intervals  of  time,  and  it  is  a  catalogue  of 
something  else  than  the  mere  titles  of  the  books,  and  is  a 
very  trouWesome  thing  to  make.  The  officials  at  the  office 
56o]  have  quite  enough  to  do,  without  *continualIy  mak- 
ing up  the  catalogue ;  and  therefore  it  is  postponed,  and 
they  have  a  list  of  books,  because  the  catalogue  is  not  made 
up  except  at  some  considerable  intervals  of  time.  But  unfor- 
tunately, or  fortunately,  I  do  not  know  which,  for  it  depends 
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on  what  view  is  taken  of  the  i-esult  of  this  case,  the  book  was 
not  entered  in  the  list  of  donation  books  in  the  library ;  nor 
was  it  entered,  nor  could  it  have  been  entered,  in  any  other 
book,  and  it  was  not  in  the  catalogue.  Nobodv  who  knows 
anything  about  the  Patent  Office  knew  of  it.  Then  the  book 
was  taken,  there  being  no  room  in  the  public  room,  to  one 
of  these  small  private  rooms,  it  not  being  a  book  of  suffi- 
cient importance  to  displace  for  it  one  of  the  books  in  the 
Sublic  room  ;  and,  for  aught  I  see  to  the  contrary,  there  the 
ook  remained  untouched,  and  unread,  and  unlooked  at  till 
the  year  1875.  The  inference  I  draw  is,  that  that  was  really 
the  case ;  and  the  reason  I  draw  that  inference  is,  this  suit 
being  instituted  in  the  year  1876,  a  motion  for  an  injunction 
was  made  before  me  to  restrain  this  infringement ;  and  on 
that  occasion  the  defendant  who  is  himseli  a  patentee  of 
skates,  and  who  is  therefore  very  much  interested  in  the 
matter,  and  who  of  course  had  employed  patent  agents,  and 
legal  advisers,  and  all  that  sort  of  thing,  did  defend  himself 
on  the  ground  of  prior  publication ;  ana  the  only  prior  pub- 
lication that  he  could  produce  at  that  time,  that  is,  March, 
1875,  was  this  copy  of  the  Scientific  American,  and  a  copy 
of  the  Commissioners'  Journal,  which  contained  less  than 
is  contained  in  the  Scientific  American.  Neither  he  nor  his 
advisers,  nor,  as  far  as  one  can  tell,  anybody  acquainted 
with  skates,  had  ever  heard  of  this  book  containing  the 
drawing  in  question.  It  was  discovered  afterwards,  though 
how  or  when  exactly  I  do  not  know,  but  certainly  some  time 
before  Christmas,  1875.  My  inference  is,  that  it  was  not 
known  to  any  one  interested  in  these  matters,  still  less  to 
the  public  at  large,  till  after  March,  1875. 

Now,  I  ask  any  one  possessed  of  ordinary  common  sense, 
can  it  be  considered  to  have  been  so  communicated  to  the 

Eublic  as  to  become  part  of  the  common  stock  of  public 
nowledge  ?  Even  assuming,  as  I  do  for  this  purpose  as- 
sume, that  an  ordinary  workman  could  have  made  the 
invented  machine  from  a  perusal  of  the  letter- press,  and 
upon  looking  at  the  drawing  together,  still  we  must  recollect 
that  there  was  nothing  to  tell  anybody  that  there  was 
*such  a  drawing  in  the  library  of  the  Patent  Office  [567 
at  the  date  this  patent  was  taken  out,  on  the  25th  of  August, 
1865.  It  was  never  entered  in  any  book  in  that  library ;  it 
was  not  on  the  public  shelves  accessible  to  the  public ;  it 
was,  as  I  have  said  before,  in  this  private  room ;  and  we 
have  the  additional  fact  that  even  ten  years  afterwards,  when 
these  matters  had  become  of  such  ])iil)lic  interest  that  a 
great  number  of  patents  (I  am  told  upwards  of  fifty)  have 
18  Eng.  Rep.  86 
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been  taken  out,  no  one  is  shown  to  have  known  of  it,  and 
there  is  a  presumption  that  no  one  acquainted  with  this  had 
then  known  of  it  because  the  defence  of  "publication"  was 
taken  in  March,  1875.  It  does  appear  to  me,  sitting  as  a 
jury,  that  I  should  bq,  wanting  in  common  sense  if  1  came 
to  the  conclusion  that  the  existence  of  this  book  on  the  shelf 
in  a  private  room  in  the  Patent  Library — private  in  the 
sense  of  not  being  accessible  to  the  public,  though  public  in 
the  sense  that  if  anybody  had  by  accident  known  of  it  he 
could  have  sent  for  the  book — would  be  puch  a  publication 
as  to  deprive  the  man  who  first  made  it  known  to  the  world 
of  that  merit — the  only  merit  so  far  as  the  importer  is  con- 
cerned,— which  consists  in  making  known  a  useful  inven- 
tion to  the  public.  Therefore,  on  the  question  of  novelty, 
I  should  give  a  verdict  for  the  plaintiff  on  this  ground  alone. 

The  second  point  is  this :  Assuming  that  the  book  was 
publicly  known,  or  at  least  so  far  publicly  known  as  to  be 
known  to  all  interested  in  these  matters,  the  defendant 
alleges,  and  the  plaintiff  denies,  that  the  letter-press  and 
drawing  together  do  contain  that  sufficient  description  which 
is  necessary  to  enable  a  workman  of  ordinary  skill  to  make 
the  patented  machine.  As  to  that,  a^ain,  one  must  consider 
what  the  law  is.  First  of  all,  what  is  required  as  regards 
prior  description?  I  should  have  thought,  independently 
of  authority,  that  no  prior  description  ought  to  invalidate  a 
patent,  unless  you  could  make  the  thing  from  the  descrip- 
tion. I  mean  unless  a  person  of  ordinary  skill  in  the  traae 
could  make  it  from  the  description.  But  it  has  been  alleged 
that  something  less  will  do.  As  I  read  the  authorities,  that 
is  not  so. 

The  question  has  been  before  the  House  of  Lords  in  the 
case  of  Neilson  v.  Belts  (*).  The  judgments  of  Lord  West- 
568]  bury  and  Lord  *Colon8ay  come  to  this — that  the  de- 
scription in  the  book  must  be  equivalent  to  a  specification. 
I  may  say  that  this  is  entirelv  in  accordance  also  with  the 
case  of  Hill  v.  Edans  ('),  and  the  case  of  Betis  v.  Menzies  {*) ; 
and  even  if  I  differed  irom  them,  which  I  do  not,  I  should 
be  bound  by  those  decisions.  On  the  other  hand,  there  is 
a  decision  of  Betis  v.  Neilson  (*),  which  says  that  less  will 
do:  that  the  principle  having  been  disclosed,  although  a 
workman  could  not  make  the  machine  (that  is,  the  substance 
of  it),  that  would  be  sufficient  to  avoid  the  patent.  All  I 
can  say  is,  that  I  do  not  think  that  is  fair  to  a  patentee,  and 
I  should  not  have  so  decided  had  the  matter  been  res  irUe- 

(')  Law  Rep.,  6  H.  L.,  1.  O  10  H.  L.  C,  117. 

{')  4  D.  F.  it  J.,  288,  300.  (*)  Law  lU-p.,  3  Ch.,  431. 
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gra:  it  is  not  res  inte^ra/aud  I  have  no  right  to  depart 
from  what  has  been  laid  down  by  the  House  of  Lords  and 
the  Court  of  Appeal  in  the  three  other  cases.  Now,  what 
is  the  meaning  of  it  being  a  sufficient  specification  i  Upon 
that  there  has  been  a  very  great  deal  of  authority.  Judges 
have  stated  it  in  different  ways,  no  doubt,  but  I  do  not  think 
there  is  much  difference  in  substance. 

In  the  first  place,  it  is  plain  that  the  specification  of  a 
patent  is  not  addressed  to  people  who  are  ignorant  of  the 
subject-matter.  It  is  addressed  to  people  who  know  some- 
thing about  it.  But  then  there  are  various  kinds  of  people 
who  know  something  about  it.  If  it  is  a  mechanical  inven- 
tion, as  this  is,  you  have  first  of  all  scientific  mechanicians 
of  the  first  class,  eminent  engineers ;  then  you  have  scientific 
mechanicians  of  the  second  class,  managers  of  great  man- 
ufactories, great '  employers  of  labor,  persons  who  have 
studied  mechanics — not  to  the  same  extent  as  the  first  class, 
the  scientific  engineers,  but  still  to  a  great  extent — for  the 
purpose  of  conducting  manufactories  of  complicated  and 
unusual  machines,  and  who  therefore  must  have  made  the 
subject  a  matter  of  very  considerable  study ;  and  in  this 
class  I  should  include  foremen,  being  men  of  superior  in- 
telligence, who  like  their  masters  would  be  capable  of  inven- 
tion, and  like  the  scientific  engineers  would  he  able  to  find 
out  what  was  meant  even  from  slight  hints,  and  still  more 
from  imperfect  descriptions,  and  would  be  able  to  supple- 
ment, so  as  to  succeed  even  from  a  defective  description, 
and  even  more  than  that,  would  be  able  to  correct  an 
^erroneous  description.  That  is  what  I  would  say  of  [569 
the  two  first  classes,  which  I  will  call  the  scientific  classes. 
The  other  class  consists  of  the  ordinary  workman,  using 
that  amount  of  skill  and  intelligence  which  is  fairly  to  be 
expected  from  him — not  a  careless  man,  but  a  careful  man, 
though  not  possessing  that  great  scientific  knowledge  or 
power  of  invention  which  would  enable  him  by  himself, 
unaided,  to  supplement  a  defective  description,  or  correct  an 
erroneous  description.  Now,  as  I  understand,  to  be  a  good 
specification  it  must  be  intelligible  to  the  third  class  I  have 
mentioned,  and  that  is  the  result  of  the  law.  It  will  be  a 
bad  specification  if  the  first  two  classes  only  understand  it, 
and  if  the  third  class  do  not.  I  do  not  think  when  the  cases 
come  to  be  examined,  there  is  really  any  difference  between 
the  judges  on  this  point.  Their  language  differs,  but  I  do  not 
think  the  cases  differ.  I  will  refer  to  the  case  of  Morgan  v- 
Seaward  (*),  where  I  think  it  is  put  by  Mr.  Baron  Alderson 
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as  well  as  it  is  put  anywhere,  if  I  may  say  so :  "It" — that 
means  the  specification — "ought  to  be  framed  so  as  not  to 
call  on  a  person  to  have  recourse  to  more  than  those  ordi- 
nary means  of  knowledge  (not  invention)  which  a  workman 
of  competent  skill  in  his  art  and  trade  may  be  presumed  to 
have.  You  may  call  upon  him  to  exercise  all  the  actual 
existing  knowledge  common  to  the  trade,  but  you  cannot 
call  upon  him  to  exercise  anything  more.  You  have  no 
light  to  call  upon  him  to  tax  his  ingenuity  or  invention." 
Of  course  that  is  open  to  the  observation  that  the  meaning  of 
the  word  "invention''  may  differ  to  different  minds,  and  it 
is  sometimes  impossible  to  dmw  the  line  between  perception 
and  invention.  We  had  an  instance  of  that  in  the  present  case. 
One  man  may  see  from  a  drawing  that  which  ninety-nine  men 
out  of  a  hundred  cannot  see.  The  witness  Mr.  Hulse  stated 
he  had  a  peculiar  faculty  for  seeing  from  a  drawing  things 
other  people  did  not  see,  and  he  likened  it  to  the  man  who 
could  read  music  at  sight — could  read  a  piece  of  music  he 
liad  never  seen  before,  as  compared  to  the  ordinary  mortal 
who  enjoys  no  such  privilege.  But  again,  as  I  said  before, 
some  people  might  have  said  that  what  he  thinks  is  percep- 
tion is  invention.  In  fact,  he  describes  it  as  intuitive  per- 
ception, a  peculiar  power.  Many  people  would  call  that 
570]  the  *power  oi  supplementing  by  invention  what  the 
drawing  disclosed  to  ordinary  persons.  It  is  quite  impossi- 
ble to  say,  without  considering  the  concrete,  that  is,  without 
looking  at  the  subject-matter  in  respect  of  which  you  have 
to  decide — it  is  quite  impossible  to  say,  in  the  abstract, 
what  is  invention  and  what  is  perception.  It  is  therefore, 
I  think,  to  be  decided  by  the  jurv,  under  the  direction  of 
the  Judge ;  or  if  there  is  no  jury,  by  the  judge  alone,  what, 
having  regard  to  the  subject-matter,  is  an  exercise  of  inven- 
tion or  an  exercise  of  perception.  So  much  for  the  law. 
Again,  I  may  say,  and  this  bears  on  another  branch  of  the  • 
subject,  that  that  is  important  as  to  another  objection,  which 
I  should  like  to  dispose  of  at  once,  namely,  what  the  speci- 
fication ought  to  tell.  First  of  all  it  ought  to  tell  the  work- 
man how  to  do  it ;  but  it  need  not  tell  him  every  detail. 
Mr.  Baron  Alderson(*)  says  this:  "Now,  a  workman  of 
ordinary  skill,  when  called  to  put  two  things  together,  so 
that  they  should  move,  would,  of  course,  by  the  ordinary 
knowledge  and  skill  he  possesses,  make  them  of  sufficient 
size  to  move.  There  he  would  have  to  bring  to  his  assist- 
ance his  knowledge  that  the  size  of  the  parts  is  material  to 
the  working  of  the  machine.     That  is,  within  the  ordinary 
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knowledge  of  every  workman.  He  says,  *  I  see  this  will  not 
work  because  it  is  too  small,'  and  then  he  makes  it  a  little 
larger,  and  finds  it  will  work :  what  is  required  is  that  the 
specification  should  be  such  as  to  enable  a  workman  of 
ordinary  skill  to  make  the  machine ;  with  respect  to  that, 
tlierefore,  I  do  not  apprehend  you  will  feel  much  diflSculty." 
Therefore  he  does  not  mean  that  the  man  is  to  shut  his  eyes, 
and  copy  what  he  sees  before  him  ;  but  he  is  to  do  it  in  an 
intelligent  manner,  and  when  he  has  made  it  according  to 
the  specification,  and  sees  it  will  not  work,  and  sees  by  the 
ordinary  knowledge  of  his  trade  what  is  to  be  done  to  make 
it  work,  he  is  to  make  it  work ;  and  if  the  specification  does 
not  mislead,  and  contains  enough  to  enable  the  man  to  do 
that,  then  it  is  sufficient.  The  other  cases  upon  the  subject 
are  numerous.  It  is  sufficient  to  say  that,  in  my  opinion, 
they  do  not  conflict  with  what  Mr.  Baron  Alderson  lays 
down  in  Morgan  v.  Seaward  (*). 

I  have  now  to  decide  upon  very  conflicting  evidence, 
whether  *or  no  the  workman  I  have  described  could  [571 
have  made  this  machine  from  the  combination  of  the  letter- 
press in  the  Scientific  American  and  the  drawing.  First  of 
all,  let  us  consider  again  what  the  workman  would  know. 
He  would  know  that  this  was  a  copy  of  two  claims.  I  have 
already  shown,  from  the  luminous  exposition  of  Lord  Cot- 
tenham,  that  a  claim  is  not  a  description  of  an  invention, 
but  a  thing  put  in  for  a  very  different  purpose.  He  would 
know  also,  when  he  looked  at  the  letter-press  and  the  draw- 
ing, that  the  drawing  referred  to  in  the  letter-press  was  not 
the  drawing  he  had  to  deal  with,  because  he  would  find 
there  were  letters  in  the  letter-press  not  to  be  found  in  the 
drawing,  and  at  least  one  letter  in  the  drawing  not  to  be 
found  in  the  letter-press.  He  would  therefore  come  to  the 
conclusion  that,  though  he  had  before  him  a  drawing  belong- 
ing or  referred  to  in  the  American  specification,  he  had  not 
the  drawing  to  which  the  letter-press  referred.  He  would 
then  find  a  note  of  the  editor  of  tne  newspaper,  and  if  he  was 
acquainted  with  the  Spientific  American,  he  would  know 
that  the  note,  according  to  his  practice,  attempted  to  give 
the  substance  of  the  specification  as  distinguished  from  the 
claim.  It  does  appear  to  me  that,  with  that  knowledge  be- 
fore him,  he  would  attach  more  importance  probably  to  the 
note  which  was  to  describe  the  substance  of  the  specifica- 
tion than  he  would  to  the  drawing.  He  would  also  know 
that  it  was  not  intended  from  the  letter-press  alone  to  enable 
him  to  make  the  machine,  and  therefore  he  would  have  to 
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find  out  from  a  thing  not  iatended  for  a  specification  or 
description  what  it  was.  The  meaning  of  that  observation 
is  this :  When  you  put  a  specification  in  a  workman's  hands, 
he  is  told  there  is  something  that  can  be  made  from  it,  which 
will  be  useful ;  but  when  you  put  into  his  hands  a  mere 
notice  to  the  world  that  there  is  such  a  patent,  he  is  told 
that  nothing  can  be  made  from  it,  for  the  meaning  of  the 
notice  is  not  to  enable  him  to  make  it^  but  to  tell  him  where 
to  find  instructions  to  make  it.  He  comes  to  that  with  a 
different  view,  and  he  finds  a  drawing,  not  the  drawing  in 
the  specification.  I  think  most  ordinary  workmen  would 
not  tiy  to  make  it  out,  and  that  it  would  be  a  very  extraor- 
dinary workman  who  would  attempt  it. 

But  suppose  he  did  try,  what  would  he  find  next  ?  Here 
I  come  to  the  difficulty  to  which  I  have  adverted  more  than 
572]  once  in  the  ^course  of  the  argument,  that  having  ac- 
q^uired  during  the  course  of  this  long  discussion  a  very  con- 
siderable knowledge  as  to  the  nature  of  and  the  mode  of 
working  this  invention,  I  have  to  put  my  mind  in  the  state 
in  which  this  workman' s  mind  ought  to  have  been  in  the 
year  1865,  when  nothing  at  all  was  known  about  the  subject- 
matter,  either  of  the  mechanical  arrangement  to  which  I 
have  referred,  or  of  roller  skates  at  all,  as  distinguished  from 
common  parlor  skates,  which  were,  I  believe,  known.  I 
must  consider  that  the  workman,  though  a  skate  maker, 
would  really,  from  his  knowledge  of  ordinary  common 
skates,  know  very  little  about  it.  That  is,  that  there  was 
no  trade  knowledge  to  work  upon. 

In  addition  to  that,  I  find  this  in  the  Scientific  American, 
that  there  are  several  words  used  the  meaning  of  which  was 
not  known  to  me  before  this  case,  and,  as  I  gather  from  the 
evidence,  not  known  to  any  one  in  England.  Whether  they 
are  in  fact  American  terms*  known  in  America,  or  whether, 
as  regards  one  or  more  of  them,  they  have  been  used  by  this 
inventor  in  a  new  sense — a  sense  sufficiently  explained  by 
his  drawing  and  context ;  or  whether  he  himself  did  not  use 
them  for  the  first  time,  I  know  not-r-I  have  no  evidence  be- 
fore me.  It  may  be  that  he  first  used  them  in  this  sense,  or 
it  may  be  it  was  a  sense  known  in  the  United  States  at  the 
time  to  mechanicians.  That  I  have  no  evidence  of,  and  I 
I  have  no  knowledge  of  my  own  to  supply  that  evidence. 
Thus  the  workman  would  have  found  in  the  letter-press 
several  words  not  known  to  him,  having  no  trade  meaning, 
and  which  would  convey  no  meaning  to  his  mind.  He  would 
first  find  the  word  ^'runners."  That  word  '* runners"  gives 
me,  from  the  evidence,  no  meaning  at  all  in  1865.     What  a 
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ranner  was,  as  belonging  to  a  skate,  I  take  from  the  evi- 
dence, nobody  knew  in  1866.  It  was  an  entirely  new  term 
in  England,  whatever  it  may  have  been  in  America.  He 
would  then  find  that  something  was  to  be  "tnmed," 
**  cramped,"  or  **  adjusted. "  Now,  whether  the  verb  to 
*'  cramp  "  was  part  of  the  American  dictionary,  in  that  sense, 
in  the  year  1865, 1  know  not,  but  it  was  not  part  of  the  Eng- 
lish dictionary  in  that  sense.  It  had  no  mechanical  meaning, 
and  upon  that  there  has  been  no  conflict  of  testimony. 
Then  he  would  find  another  thing.  He  would  find  the  word 
*'cant,"  which *is  put  in  with  "turning."  As  to  the  [573 
word  "cant,"  there  has  been  a  great  deal  of  question;  but 
the  conclusion  I  have  come  to  is,  that  what  was  said  by  one 
of  the  witnesses  for  the  defendant  is  correct,  that  it  is  a  word 
of  wide  meaning ;  that  it  was  not  confined  to  one  particular 
motion  in  the  lateral  direction,  as  distinguished  from  a  mo- 
tion in  the  upward  or  diagonal  direction  ;  that  it  was  a  term 
of  wide  meaning,  not  a  term  of  definite  use  in  mechanics ; 
not  a  term  in  common  use  at  all,  but  a  rare  and  uncommon 
term,  and  one  the  meaning  of  which  no  ordinarv  workman 
would,  by  any  reasonable  attribution  of  knowledge,  be  sup- 

Sosed  to  be  acc^uainted  with.  As  ti^  that  there  is  some 
oubt,  for  there  is  a  great  conflict  upon  the  evidence. 
Then,  in  addition  to  that,  he  would  find  this ;  and  now  he 
would  come  to  something  which  perhaps  be  thought  he 
could  understand.  He  would  find  lii  the  editor's  note  that 
which  comes  to  a  short  account  of  the  specification,  which 
I  say  would  be  more  a  guide  than  the  claim.  He  would 
find  that  it  was  an  improvement  in  the  attaching  of  rollers, 
&c.,  "whereby  the  former  are  made  to  turn  or  cramp  like 
the  wheels  of  a  wagon" — (As  I  said  before,  he  would  not 
know  what  "cramp"  meant  at  all) — "and  facilitate  the 
turning  of  the  skate,  there  being  two  pairs  of  rollers  to  each 
skate."  I  think  myself,  and  I  have  tne  evidence  in  my  mind 
when  I  say  so,  that  he  would  infer  from  those  words,  "like 
the  wheels  of  a  wagon,"  that  they  would  turn  round  a  ver- 
tical axis.  Upon  that  the  evidence  stands  in  this  way.  We 
have  the  evidence  of  Mr.  Bramwell  and  Mr.  Imray,  two  emi- 
nent mechanical  engineers,  who  say  that  they  would  have  so 
understood  it.  Of  course  this  is  mere  matter  of  opinion. 
Those  gentlemen  must  be  in  the  same  difilculty  that  I  am  in 
myself,  because  when  they  gave  the  opinion  they  knew  all 
about  it,  and  they  have  to  consider  to  what  conclusion  the^ 
would  have  come  if  they  had  not  known  all  about  it ;  and  it 
is  a  very  difficult  mental  process  to  say  what  you  would 
liave  thought  of  a  description,  the  meaning  of  which  you 
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know,  if  yon  bad  not  known  the  meaning.  Bat  that  is  their 
opinion.  On  tlie  other  hand,  three  experts  say — and  on 
tnese  matters  I  do  not  connt  whether  they  are  two  or  three, 
although  I  should  be  very  glad  if  there  was  a  rule  that  in 

gatent  cases  neither  side  should  call  more  than  two  experts 
74]  — three  experts  say  it  does  not  convey  *to  their  mind 
any  such  notion.  They  do  not  know  much  about  "  cramp" 
either,  but  they  think  the  words  "made  to  turn  like  the 
wheels  of  a  wagon"  do  not  refer  to  the  mode  by  which  they 
are  made  to  turn — that  is.  the  mechanism  of  the  turning,  but 
refer  to  a  description  of  tne  motion  ;  that  is,  that  they  are  to 
move  in  a  similar  direction,  or  with  a  similar  motion,  but 
not  that  the  mechanism  is  similar.  Both  sides  have  seen 
drawing,  and  both  sides  tell  you  that  in  1865  they  would 
have  arrived  therefore  at  opposite  conclusions.  If  I  am  to 
look  at  it  grammatically,  I  think  the  grammar  is  rather  more 
in  favor  oi  the  plaintiff's  experts  than  the  defendant's  ex- 
perts. It  is  not  that  the  former  will  "  turn  like  the  wheels 
of  a  wagon,"  which  I  should  have  thought  would  have  been 
the  natural  expression  if  you  were  describing  the  motion, 
but  that  they  are  made  to  turn.  I  do  not  rely  much  on  that, 
because  I  cannot  say  it  is  clear  from  the  grammar  either 
way.  It  is  ambiguous,  it  is  capable  of  both  interpretations, 
and  therefore  you  have  these  gentlemen,  with  an  ambiguous 
form  of  words  before  them,  arriving  at  the  conclusion,  that 
if  they  did  not  know  what  they  know  now,  they  would  have 
arrived  at  the  conclusion  which  happens  to  be  most  favor- 
able to  the  side  on  which  they  have  been  called.  I  do  not 
mean  to  reflect  on  these  gentlemen,  but  there  is  on  these 
mere  matters  of  opinion  a  certain  amount  of  bias  in  the 
minds  of  the  experts  towards  the  side  on  which  they  are 
called.  It  does  so  happen  in  this  case,  as  generally  hap- 
pens in  these  matters  of  mere  opinion,  that  the  experts  on 
one  side  are  in  favor  of  their  side,  and  the  experts  on  the 
other  in  favor  of  their  side. 

Now  I  have  got  something  in  this  case  to  assist  me  which 
we  do  not  generally  get.  The  intelligent  workman  was  pro- 
duced, and  I  was  very  anxious  to  see  what  he  did  and  what 
he  thought  of  it.  And  when  I  say  the  "intelligent  work- 
man," I  really  mean  that,  for  he  was  a  very  intelligent 
workman.  I  am  by  no  means  prepared  to  say  that  he  is  an 
ordinarily  intelligent  workman.  I  wish  I  could  say  so.  I 
should  be  delighted  to  be  able  to  sav  that  the  average  of  our 
ordinary  skilled  workmen  were  at  all  equal  to  Mr.  Edwards. 
He  is  a  very  intelligent  man,  and,  indeed,  I  shall  have  to 
make  an  observation  upon  that  which  I  may  as  well  make 
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at  once — that  I  think  he  was  picked  out  for  his  intelligence ; 
and  the  reason  I  say  so  is  this :  *Somebody  on  the  [575 
defendant's  side  went  to  a  Mr.  Pomeroy,  the  manager  of 
Messrs.  Holtzapfel  &  Co.,  who  have  been  described  as  the 
makers  of  complicated  machines — principally  lathes  and  so 
'  on — and  certainly  told  him  something.  What  he  told  him 
I  do  not  know.  He  must  have  told  nim,  in  some  shape  or 
other,  that  he  wanted  a  skate  made  according  to  the  letter- 

Eress  in  the  Scientific  American  and  the  drawing.  Whether 
e  told  Mr.  Pomeroy  exactly  what  it  was  wanted  for  or  not 
I  cannot  tell.  Most  likely  Mr.  Pomeroy  would  ask  what  it 
was  wanted  for,  and  would  ask  something  about  it ;  but  as 
to  that  I  do  not  know.  When  Mr.  Pomeroy  got  the  sketch 
of  the  drawing,  he  sent  for  a  workman  to  make  it.  What 
sort  of  a  wor£aiau  would  he  send  for  I  It  was  not  a  very 
easy  thing  to  make ;  that  anybody  can  see.  He  had  got  be- 
fore him  a  manifestly  imperfect  description,  for  the  reasons 
I  have  given.  He  therefore  would  not  send  for  the  most 
stupid  of  his  workmen,  and  I  think  he  would  send  for  the 
most  intelligent  of  his  workmen,  the  man  who  would  be 
most  likely  to  make  it  fropa  the  drawing.  I  think,  there- 
fore, independently  of  what  I  have  seen  of  Mr.  Edwards, 
that  he  was  a  most  uncommonly  intelligent  man,  and  that 
he  was  selected  for  his  intelligence  by  the  manager  of  Messrs. 
Holtzapfel' s  works.  But  that  is  mere  inference.  What 
does  this  intelligent  workman  do  ?  He  is  asked  to  look  at 
the  description.  What  did  he  think  it  meant  i  He  says  he 
read,  *'  Whereby  the  former  are  made  to  turn  like  the  wheels 
of  a  wagon,"  to  mean  exactly  what  Mr.  Bramwell  and  Mr. 
Imray  said  he  ought  to' take  them  to  mean,  and  he  said  he 
found  out  it  would  not  do,  so  he  left  it  out.  His  words 
were :  *'  I  departed  entirely  from  the  instructions  as  to  mak- 
ing the  wheels  turn  like  the  wheels  of  a  wagon.  It  occurred 
to  me  that  the  direction  to  make  the  wheels  turn  like  the 
wheels  of  a  wagon  was  not  correct,  and  I  applied  my  intel- 
ligence to  devise  something  else,  and  I  did  bjr  my  own  in- 
telligence devise  another  plan  without  departing  from  the 
drawing."  So  that  this  intelligent  workman,  reading  it  for 
the  first  time,  came  to  the  conclusion  that  what  was  an  ab- 
stract, or  a  condensed  statement,  of  the  specification  was 
wrong,  and  looking  at  the  drawing  he  had  sufficient  intelli- 
gence, as  he  describes  it,  but,  as  I  should  describe  it,  suffi- 
cient inventive  power,  to  correct  the  mistake. 

*If  I  understand  the  rules  of  patent  law,  you  must    [576 
not  mislead  people  by  telling  them  to  do  something  wron^, 
and  leaving  them  to  nnd  out  the  mistake.     Therefore,  if  this 
18  Eng.  Rep.  87 
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were  really  the  meaning  of  the  letter-press — which,  upon  the 
whole,  I  think  it  is,  though  I  say  I  am  in  great  difficulty 
about  it,  but  I  am  confirmed  in  my  view  by  what  the  work- 
man did — then  I  think  it  is  clearly  insufficient,  because  it 
tells  you  to  do  something  which  cannot  be  done  to  make 
the  thing  useful,  though  he  did,  by  his  own  intelligence,  in 
looking  at  the  drawing,  find  out  what  was  required.  Yoa 
must  not  give  people  mechanical  problems  and  call  them 
specifications.  You  may  set  to  a  dozen  engineers  a  mechan- 
ical problem,  and  perhaps  eleven  out  of  tne  twelve  will  find 
it  out ;  you  may  set  to  a  dozen  selected  workmen  a  mechan- 
ical problem,  and  perhaps,  of  that  dozen,  three-fourths  will 
find  it  out;  but  that  is  not  the  meaning  of  a  sufficient 
8{)ecification  to  make  a  patent  article,  and,  therefore,  having 
had  the  intelligent  workman  before  me — and  a  very  intelli- 
gent workman  he  was — seeing  how  he  read  it,  I  think  that 
the  reading  proposed  by  Mr.  Bramwell  and  Mr.  Imray  is 
the  more  likely  reading  to  have  been  adopted  by  the  ordi- 
nary intelligent  workman,  than  the  reading  proposed  by 
Messrs.  Cowper,  May,  and  Hulse.  But  it  is  said  Mr.  Bram- 
well ought  to  have  found  it  out,  and  I  must  say  that  the 
cross-examination  of  Mr.  Bramwell  on  one  portion  of  his 
evidence  was  effective.  I  think  Mr.  Hemming  showed  Mr. 
Bramwell  that  he  had  made  a  mistake  as  to  t&e  mode  of 
turning,  which  he  thought  was  not  possible.  But  I  will 
assume  that  he  ought  to  have  found  it  out,  and  I  will  as- 
sume that  Mr.  Imray  ought  to  have  found  it  out,  as  well  as 
Messrs.  Cowper,  May,  and  Hulse.  What  then?  That  is 
not  the  class  to  which  these  things  are  addressed.  Supi>o8- 
ing  these  great  mechanical  engineers  had  found  it  out,  it 
would  only  show  they  had  sufficient  capacity  to  solve  this 
mechanical  problem,  and  nothing  more. 

There  was  another  witness  called,  and  I  am  sorry  he  was 
called,  because  the  letter-press  and  drawing  were  given  to 
him  in  the  middle  of  the  trial.  Somebody  took  the  letter- 
press and  drawing  to  Mr.  Botten,  who  was  not  an  ordinary 
workman.  He  had  been  a  workman  at  one  time  of  his  life, 
but  he  was  one  of  that  superior  class  who  rise  to  masters. 
I  wish  there  were  more  in  this  country  than  there  are ;  but 
577]  anybody  who  knows  anything  about  *our  working 
men  will  know  that  the  class  who  rise  from  workmen  to 
masters  are  a  very  superior  class.  Now  he,  having  the 
drawing  and  the  letter-press,  cn^rtainly  made  a  machine,  but 
he  made  it,  as  the  other  workman  did,  eventually  without 
the  buffer.  I  will  go  back  for  a  moment  to  what  Edwards 
did.    Edwards,  from  the  drawing  in  the  first  instance,  did 
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not  make  it  quite  right.  He  did  something  very  ingenious, 
and  which,  to  a  certain  extent,  would  have  answered  the 
purpose.  Instead  of  making  a  diagonal  axis  of  metal  rieht 
through  the  triangular  piece,  he  pinned  it  at  both  ends.  He 
found  it  would  not  wors,  and  in  order  to  make  it  work,  he 
made  his  pins  move — that  is,  free  at  both  ends — and  then  it 
worked.  And  after  that,  how  long  after  he  did  not  recol- 
lect, but  some  time  after — he  found  out  the  actual  and  best 
mode  of  doing  it,  namely,  by  putting  his  pin  right  through. 
That  is  what  ne  did,  but  he  never  found  out  the  subordinate 
part  of  the  invention — that  is  what  I  have  called  the  buffer 
or  moderating  spring.  That  he  never  found  out  at  all. 
And  as  to  that  he  says,  fairly  enough,  ^'  I  left  it  out  because 
I  did  not  understand  what  it  was,  and  there  was  no  descrip^ 
tion  of  it  in  the  letter-press."  He  made  the  best  machine 
he  could,  but  he  did  not  understand  the  drawing  any  more 
than  the  letter-press.  He  misunderstood  both,  and  made  it 
80  far  wrong  that  he  left  out  that  which  was  certainly  not 
an  essential  portion  of  the  invention,  in  the  sense  that  the 
invention  would  have  been  a  good  workable  invention  with- 
out it,  and  in  the  sense  that  in  my  opinion  anybody  who 
made  the  skate  without  the  buffer  would  be  infringing. 
Still  he  di4  make  it  without  the  buffer.  The  second  man, 
Mr.  Botten,  also  made  it  without  the  buffer.  He  could  not 
make  it  out,  and  he  made  it,  in  the  first  instance,  not  ac- 
cording to  the  drawing.  He  added  an  invention  of  nis  own, 
and  not  an  immaterial  invention.  He  was  not  only  a  man 
who,  I  think,  was  capable  of  inventing,  belonging  to  the 
superior  class  of  workmen,  from  whom  he  had  emerged,  but 
he  actually  did  invent  and  put  into  that  first  model  things 
not  found  in  the  drawing  at  all.  Then  he  was  asked  to 
make  a  larger  one.  On  tms  x>oint  I  have  already  remarked, 
and  I  do  not  wish  to  say  anything  at  all  unpleasent  to  Mr. 
Botten.  There  was  a  little  exaggeration  and  a  little  forget- 
fulness ;  but  I  think  he  was  stating  what  he  believed  to  be 
true.  *Being  asked  to  make  bis  first  model  larger,  [578 
he  improved  it  and  made  it  much  better,  and  nis  second 
model  is  a  much  better  model  than  the  first.  He  altered 
some  parts,  and  he  improved  other  parts  by  making  the 
wheels  lock  on  the  foot-stand ;  and  he  not  merely  copied 
his  own  model,  but  he  improved  it.  So  much  for  the  actual 
operation.  Now,  taking  all  this  together,  can  I  say  that 
this  was  such  a  description  as  satisfies  the  e?|:igencies  of  the 
law,  that  it  was  a  fair  specification  from  wbicE  an  ordinary 
workman  could  make  the  machine  ?  I  think  I  cannot.  And 
on  this  point  also  my  verdict  on  the  issue  will  be  in  favor  of 
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the  plaintiff,  though,  for  the  reasons  I  have  specified,  it  was 
not  actually  necessary  to  decide  it. 

I  now  come  to  the  next  issue — the  sufficiency  of  the  specifi- 
cation. On  this  part  of  the  case  two  objections  were  taken. 
It  was  first  of  all  said,  that  the  specification  was  ambigu- 
ous— that  is,  ambiguous  in  the  sense  that  a  person  of  ordi- 
nary common  sense  acquainted  with  the  subject-matter 
would  not  understand  it.  That  has  been  the  definition  of 
ambiguous,  given  as  regards  specifications.  What  is  this 
specification  Y  I  am  at  a  loss  to  see  the  ambiguity.  I  have 
heard  the  argument,  but,  with  one  exception,  I  never  saw  a 
better  specification ;  and  as  regards  the  roller  skate  itself 
(I  am  not  now  speaking  of  the  runner  skate),  anything  more 
complete  in .  the  shape  of  description,  or  in  tne  shape  of 
directions,  I  think  I  have  never  seen  at  all.  Upon  that  the 
opinion  of  plaintiff^  s  experts  was  not  contradicted  by  the 
opinion  of  tne  defendant' s  experts.  There  was  not  a  single 
person  produced  before  me  who  said  he  did  not  understand 
It ;  and  nobody  alleged  there  was  this  ambiguity,  except 
Mr.  Hulse.  He  may  have  found  an  ambiguity  which  did 
not  occur  to  anybody  else.  The  ambiguity,  as  far  as  I  un- 
derstood him,  was  this — that  he  said  he  could  not  tell 
whether  there  was  one  invention  claimed,  or  four  inventions 
claimed,  by  the  first  claim.  It  only  applies  to  the  first 
claim:  " Applying  rollers  or  runners  to  the  stock  or  foot- 
stand  of  a  skstte  is  described,  so  that  the  rollers  or  runners 
may  be  cramped  or  turned,  so  as  to  cause  the  skate  to  run 
in  a  curved  line,  either  to  the  right  or  left,  by  the  turning, 
canting,  or  tilting  laterally  of  the  stock  or  foot-stand/' 
What  does  that  mean  ?  It  simply  is  this :  *^  I  made  a  ma- 
chine which  I  have  described,  and  now  I  will  tell  you  what 
579]  I  *consider  new.  I  consider  new  the  making  of 
skate-runners,  or  the  wheels  of  skates,  or  the  rollers  of 
skates,  or  the  runners  of  the  skates,  to  go  in  a  curved 
line,  as  I  have  described,  from  lateral  motion;  that  is,  I 
have  shown  you  the  mode  of  actuating  your  wheel,  and  I 
have  shown  you  also  a  regulator,  or  moaerator,  or  buffer, 
which  will  regulate  the  action  produced.  This  is  what  I 
claim."  To  me  it  is  as  plain  as  plain  can  be.  I  see  no  am- 
biguity on  this  point.  I  think  it  is  unnecessary  to  dilate 
further  on  it. 

The  second  point,  on  the  insufficiency  of  the  specification, 
was  a  very  singular  one.  It  was  a  very  small  point,  and  a 
point  that,  as  far  as  I  can  see,  was  only  recently  discovered. 
It  is  obvious  it  was  not  discovered  very  long,  because  it  was 
not  taken  by  the  answer. 
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It  was  only  by  a  sjjecial  order  that  I  allowed  the  defen- 
dant to  supply  an  omission  in  his  answer  as  to  utility,  which 
would  have  embarrassed  him  very  much  in  arguing  this 
point.  The  second  claim  has  nothing  to  do  with  the  roller 
skate  at  all ;  but  it  refers  to  the  mode  of  securing  the  run- 
ners; and  making  them  reversible,  as  above  descril^.  Now 
the  allegation  oithe  defendant  is  this,  that  when  you  have 
hard  ice,  and  the  surrounding  atmosphere  below  freezing 
point,  and  you  want  to  skate  with  these  runner  skates,  your 
runner  must  be  inclined,  so  that  one  edge  of  the  runner 
shall  bite  the  ice ;  and  it  is  obvious  to  any  one,  when  you 
consider  what  the  skate  is,  that  that  must  be  so.  Mr. 
Plimpton,  in  cross-examination,  admitted  it^  You  can,  for 
soft  icei  no  doubt,  put  your  rutfners  vertically;  and  then 
you  can  skate,  because  the  foot,  by  pressure,  gets  the  run- 
ners into  the  ice.  But  when  it  is  hard  ice,  well  frozen,  your 
runner  must  be  put  obliquely,  so  that  it  shall  present  an 
edge  to  the  ice.  And  it  is  said  that  the  specification  is  bad, 
first  of  all,  for  not  telling  the  reader  that  the  runners  are  to 
be  placed  oblicjuely ;  and,  secondly,  for  not  telling  him  the 
degree  of  obliquity.  Now,  it  is  said  the  evidence  shows 
that  to  make  a  good  useful  skate  you  must  have  a  consider- 
able amount  of  obliquity.  I  do  not  mean  to  say  you  can- 
not use  it  without,  but  that  the  best  form  of  s^te  known 
would  have  at  least  twenty  degrees  of  obliquity — that  is, 
the  runner  would  be  sloped  to  the  extent  of  making  the 
angle  of  twenty  degrees  to  the  vertical  line. 

*The  law  on  the  subject  is  perfectly  well  settled.  [580 
A  specification  is  bad  if  the  patentee  has  described  some- 
thing which  will  be  useless  as  an  integral  part  of  his  in- 
vention ;  and  a  specification  is  also  bad  n  the  patentee,  at  the 
time  he  takes  out  his  patent,  knows  of  a  more  convenient 
and  better  form  of  performing  the  operation  and  conceals  it 
from  the  public,  and  puts  into  his  specification  a  less  conven- 
ient and  worse  form.  Thus,  if  it  were  a  chemical  patent — 
if,  at  the  time  of  taking  out  the  patent,  he  knew  of  cheap 
ingredients  which  would  make  the  patented  article,  and  also 
knew  of  dear  ones,  if  he  suppressed  the  cheap  ones,  and 
only  named  the  dear  ones,  that  would  invalidate  the  patent. 

In  this  case  it  was  not  denied,  notwithstanding  the  opinion 
of  some  of  the  experts,  yet,  looking  at  the  opinions  of  other 
experts,  and  the  cross-examination  as  to  the  working  of  t^e 
specification,  it  was  not  denied  by  Mr.  Hemming,  in  his  ar- 
gument, that  a  reasonable  man  trying  to  understand  this 
specification  would  find  out  that  the  four  angular  edges 
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were  to  be  successively  used  and  successively  presented  to 

the  ice,  whether  they  were  presented  obliquely 

[Hemming :  Would  your  Lordship  allow  me  to  say,  that 
I  considered  there  was  an  ambiguity}  I  said  that  many 
would  find  it  out,  and  then  I  argued  it  on  the  assumption 
that  the  construction  was  taken  against  us.  I  did  not  wish 
to  abandon  the  point.] 

•  I  will  assume  that  the  point  has  not  been  abandoned.  I 
thought  it  had,  but  it  does  not  matter.  It  was  argued  on 
the  assumption  that  it  was  not  worth  presenting  to  me  in  a 
detailed  way.  I  think  it  is  beyond  argument.  It  is  quite 
true  that  Mr.  Bramwell  6aid  something  that  looked  the  other 
way,  and  it  is^uite  true  that  Mr.  Cowper,  and  I  think  also 
Mr.  May,  said  the  same,  (hough  on  cross-examination  they 
found  something  was  diflferent.  Mr.  Cowper  on  cross-ex- 
amination, on  bBing  asked  what  meaning  he  gave  to  the 
specification  between  lines  20,  was  obliged  to  say  he  thought 
the  patentee  had  made  a  mistake.  Mr.  Bramwell  said  some- 
thing of  the  same  kind.  On  the  other  hand,  we  had  the 
inventor  himself,  who  intended  to  make  it  clear,  who  cer- 
tainlv  knew  they  would  be  oblique  on  hard  ice,  and  he  said 
he  thought  he  had  so  described  it;  I  mean  Mr.  Newton. 
Mr.  Imray  not  only  said  he  thought  it  quite  clear,  but  pointed 
681]  out  why ;  and  Mr.  Hulse,  the  other  expert  *called 
for  the  defendant,  not  only  understood  it  so  himself,  but 
said  he  thought  that,  though  some  workmen  would  make  a 
mistake — ^and  probably  most  workmen  would  make  a  mis- 
take in  the  first  instance— yet  the  workman  would  immedi- 
ately see  it  was  wrong,  and  put  it  right ;  and  he  said  that  if 
there  were  people  from  whom  they  could  get  instructions, 
they  would  apply  ;  and  yet,  if  there  were  nobody  to  instruct 
them,  they  would  find  it  out  without.  Taken,  therefore, 
upon  the  bare  balance  of  the  evidence,  and  not  to  be  re- 
garded on  mere  trumpery  grounds,  or  on  little  bits  of  fringe 
— taken  on  the  balance  of  evidence,  the  ordinary  workman 
ought  to  have  found  it  out. 

fiut,  after  all,  it  is  for  me  to  decide  this.  Let  us  see  how 
it  stands.  There  is,  first,  the  drawing  of  the  bottom  of 
the  skate — the  only  thing  which  shows  the  runners.  There 
is  no  end  view  of  the  runners,  and  it  was  very  fairly  stated 
by  Mr.  Hulse,  that  a  man  who  saw  the  bottom  drawing 
would  not  expect  to  find  out  from  that  whether  it  was 
inclined  or  not.  It  is  a  very  small  thing.  It  would  be 
very  difficult  to  show  it.  I  do  not  say  impossible,  because 
it  might  be  done  by  a  second  or  third  line ;  but  he  said 
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no  workman  wonld  expect  to  find  it  out  from  that,  and  that 
if  you  want  to  give  him  a  proper  view,  you  must  give  him 
an  end  view.  The  question  tnen  is,  W  hat  ought  you  to 
.  find  out  from  the  letter-press  ?  I  have  no  hesitation  in  say- 
ing you  ought  to  find  out  it  was  oblique,  and  was  to  have 
a  smooth  running  surface,  with  angular  edges,  so  that  they 
raay  be  reversed  when  the  inner  edges  lose  their  angularity. 
But  what  is  the  meaning  of  ^4nner  edges  t"  It  is  a  square 
thing,  and  the  inner  edges  must  mean  the  inner  edges  as  re- 
gards the  ice :  '^Both  edges  t>f  one  surface  have  worn,  and 
the  runner  may  be  inserted,  and  two  more  angular  or  sharp 
edges  obtained.  Then  each  runner  has  four  angular  edges, 
which  may  be  successively  used  before  the  runner  will  require 
to  be  sharpened.''  Of  course,  if  they  are  to  be  successively 
used,  it  means  they  are  to  be  presented  successively  to  the 
ice,  and  one  is  to  be  used  at  a  time.  I  myself  have  no  doubt 
and  no  hesitation  in  saying,  it  being  my  province  to  decide, 
that  this  does  tell  any  reasonable  person,  who  wants  to  know 
what  the  invention  means,  that  there  are  four  edges  suc- 
cessively used,  that  the  runner  is  to  be  placed  obliquely  on 
the  holder,  in  order  to  carry  out  the  invention. 

*Having  got  to  that,  let  us  consider  what  the  two  [582 
next  objections  are.  The  first  objection  is  an  objection — 
utility.  It  is  said  that  in  order  to  make  the  best  form  of 
skate,  you  must  have  an  inclination  to  the  vertical  of  at 
least  twenty  degrees,  that  it  will  not  be  a  good  skate  with- 
out you  do,  though  a  skilful  person  might  use  it-^-it  will 
not  De  a  good  skate.  But,  as  regards  utilitv,  the  law  is 
very  clear,  that  a  small  amount  oi  utility  will  do.  There 
are  so  many  authorities  on  the  subject  that  I  am  almost 
ashamed  to  mention  them,  but  nothing  can  be  better  settled. 
I  will  refer,  without  reading  them,  to  lieilson  v.  Harford  (*), 
and  the  HotbseJull  Coal  and  Iron  Company  v.  NeUson  ('), 
I  might  refer  to  a  couple  of  dozen  cases,  if  necessary,  as  to 
utility,  and  they  all  show  what  a  very  small  amount  will 
do.  Now  it  cannot  be  denied  that  there  is  some  amount  of 
utility  even  in  the  straight  skate.  If  it  is  quite  vertical,  it 
may  do  for  soft  ice  ;  but  when  you  find  it  to  be  oblique,  we 
have  the  evidence  of  the  inventor  that  he  skated  from  zero 
up  to  forty-five  degrees  of  inclination.  That  you  could 
sKate  at  a  very  small  inclination,  though  I  admit  not  as 
well  as  you  could  at  a  greater  inclination,  I  think  is  indubi- 
table ;  and  therefore  on  that  question  of  utility  I  am  in  favor 
of  the  plaintiff. 

(»)  1  Webe.  P.  R.,  296.  f»)  1  Webs.  P.  R.,  675. 
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The  next  objection  was  this,  and  it  is  an  objection,  as  I 
have  said,  well-founded  in  law,  if  it  is  made  out :  the  pat-, 
.  entee  is  bound  not  only  to  tell  the  public  enough^  to  make 
the  invention  useful,  but  to  show  the  most  convenient  form  . 
of  performing  it  within  his  knowledge.  It  was  said  that 
Mr.  Plimpton  knew  from  practice,  that  he  skated  himsetf,  • 
and  had  seen  his  daughters  and  other  ladies  skate,  and  that 
he  knew  that  the  sKate  commonly  used  was  a  skate  with- 
runners  at  an  angle  of  twenty  degrees  to  the  vertical,  arid 
therefore  he  should  have  told  ftie  public  in  his  spec^cation 
that  the  angle  should  be  twenty  degrees  at  least,  and  that 
not  having  told  them  so  the  patent  is  bad«  Now  the  first 
answer  to  that  is  very  obvious.  Mr.  Plimpton  is  not  the 
patentee  at  all ;  Mr.  Newton  is  the  patentee.  And  what 
the  law  requires  is,  that  the  patentee  shall  tell  the  public 
what  he  knows.  Now,  not  only  is  there  no  suggestion  that 
Mr.  Newton  knew  this,  but,  as  he  told  us  in  the  box,  all  he 
knew  about  it  was  the  instructions  he  received  from  Amer- 
ica, which  he  produced.  He  said,  I  am  only  the  patent 
^  683]  agent,  and  there  is  not  a  pretence  *f or  saying  that 
*  he  had  ever  skated  with  these  SKates,  or  knew  that  they 
wanted  twenty  degrees  or  any  number  of  degrees  to  the  ver- 
tical ;  therefore,  the  obiection  in  law  fails  altogether.  But 
even  as  regards  Mr.  Plimpton,  I  do  not  think  it  is  suffi- 
ciently proved.  What  you  have  to  prove  is  knowledge  at 
the  time.  That  he  knows  it  now  is  certain.  He  has  taken 
out,  as  I  understand,  another  patent,  namely,  in  1874,  and 
then  only  his  attention  was  directed  to  this  point,  but  it  was 
not  got  out  that  on  or  before  the  26th  of  August,  1865,  he 
knew  this.  The  question  is,  the  state  of  his  knowledge 
at  the  time  this  patent  was  taken  out  in  1865 ;  and  as  I  read 
the  evidence,  it  is  not  distinctly  shown,  or  sufficiently  shown, 
for  me  to  invalidate  the  patent,  even  if  it  had  been  granted 
to  Mr.  Plimpton,  that  he  knew  this  on  the  25th  of  August, 
1865.  On  all  these  grounds,  I  think  that  upon  the  question 
of  sufficiency  of  specification,  my  verdict  must  also  be  in 
favor  of  the  plaintiff.  The  other  issues  having  been  found 
in  favor  of  the  plaintiff,  there  is  nothing  raorp  to  be  said 
than  that  I  find  a  verdict  for  the  plaintiff  on  all  the  issues. 

It  was  arranged  that  the  decree  should  be  suspended  in 
case  the  defendant  should  decide  on  an  appeal. 


March  2.    Matthews^  Q.C.,  now  moved  that  the  decree 
might  be  drawn  up. 
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Jessel,  M.  B.  :    Let  it  be  drawn  up  forthwith. 

Solicitor  for  plaintiff :  W.  Clarke^  agent  for  Clarke  & 
Hewlett,  Brighton. 

Solicitors  for  defendant:  Tilleard^  Oodden  &  Holme^ 
agents  for  Black,  Freeman  &  Gell,  Brighton. 

.   The  law  is  the  same  in  the  United    §  869,  et  Mg.;  U.  S.  Bevised  Statates, 
Sta^ :   Curtis  on  Patents  (4th  ed.),    g§  4920,  4923. 


[8  Chancery  Diyision,  684.] 
M.R.,  March  12,  1876. 

^     *HiRscH  V.  Jonas.  [584 

[1876    H.     102.] 
Tradt^marh — Jf^ftmeUon. 

The  plaintiff,  a  cigar  merchant  in  London,  registered  a  label  at  Stationers'  Hall, 
which  be  rcouested  G.,  the  mannfiactnrer  at  Havannab  who  supplied  him  with  cigars 
of  a  particmar  description,  to  affix  to  each  box  consigned  to  him.  G.  accordingly 
affixed  the  label,  with  his  own  name  aa  manufacturer,  to  all  boxes  so  consigned. 
The  plaintiff  subsequently  discovered  that  G.  was  supplying  cigars  of  the  same  de- 
scription, and  with  the  same  label,  to  the  defendants,  who  were  G.'s  agents,  and 
brought  his  action  to  restrain  the  alleged  infringement  of  his  trade-mark.  Oh.  a 
motion  for  an  injunction  against  the  defendants : 

Held,  that,  there  being  no  evidence  of  any  contract  that  G.  should  supply  the 

{>laintiff  exclusively  with  that  description  of  cigars,  the  court  could  not,  on  an  mter- 
ocutory  application,  restrain  the  defendants  from  using  the  label. 

This  was  a  motion  for  an  interim  injunction  to  restrain 
an  alleged  infringement  of  the  plaintiff's  trade- mark. 

The  plaintiff  was  a  cigar  merchant  in  London,  who  pur- 
chased cigars  of  a  particular  description  from  Joseph  Genir, 
a  manufacturer  at  Havannah,  who  had  supplied  nim  since 
1869.  In  that  year  the  plaintiff  adopted  a  label  with  a 
device  representing  Britannia,  and  the  inscription,  '^Gloria 
de  Inglaterra,"  which  he  registered  at  Stationers'  Hall  as 
his  own  copyright.  The  plaintiff  then  wrote  to  Genir  to  the 
effect  that  ne  had  secured  this  device  as  his  own  exclusively, 
BO  that  no  one  else  could  use  it,  and  i-eq^uesting  Genir  to 
affix  a  label  with  this  device  to  each  box  ot  cigars  which  he 
supplied  to  him,  and  accordingly  Genir  afterwards  used  it. 
on  all  boxes  consigned  to  the  plaintiff,  adding  the  words 
(in  Spanish^  ^'of  Joseph  Genir,  Manufacturer  of  Cigars,  of 
Havannah.'' 

It  appeared  that  for  some  years  Genir  only  supplied 
cigars  of  this  description  to  the  plaintiff,  but  the  plaintiff 
having  recently  discovered  that  Genir  was  supplying  the  de- 
fendants, who  were  his  agents,  with  boxes  of  similar  cigars, 
with  the  brand  "Gloria  de  Inglaterra,"  brought  an  action 
18  Eng.  Rep.  88 


698  CHANCERY  DIVISION.  [Vol  IH. 

187H  Hirsch  v.  Jonas.  M.R. 

to  restrain  them  from  selling  any  boxes  of  cigars  having  the 
label  affixed,  which  he  claimed  as  his  exclusive  trade-mark. 
585]  *It  did  not  appear  that  there  was  any  con  tract  be- 
tween the  plaintiff  and  Genir  that  that  description  of  cigars 
should  be  supplied  to  the  plaintiff  exclusivelv. 

Chitty^  Q.C.,  and  T.  L.  Wilkinson^  for  the  plaintiff,  in 
support  of  the  motion. 

JE.  Outler^  tor  the  defendants,  was  not  called  on. 

Jessel,  M.B.:  This  is  not  a  case  in  which  I  shall  inter- 
fere by  interlocutory  injunction.  It  is  a  case  of  great  singu- 
larity. It  is  the  first  case  of  the  kind  in  which  a  serious 
attempt  has  been  made  to  obtain  an  injunction  at  this  stage 
of  the  cause  in  my  court. 

The  tose  stated  is  this:  A  merchant  in  London  of  the 
name  of  Hirsch  sells  cigars  like  any  other  merchant.  He 
has  a  correspondent  in  Havannah  named  Genir,  who  is  a 
maker  or  manufacturer  of  cigars.  Hirsch  is  in  the  habit  of 
buying  cigars  of  him.  That  is  the  only  connection  between 
them.  In  the  year  1869,  Hirsch  employed  an  artist  to  make 
a  drawing  of  a  lady  with  a  trident  and  a  lion  and  a  ship, 
and  to  put  on  the  drawing  "Gloria  de  Inglaterra."  He 
then  wrote  to  Havannah  asking  Genir  to  adopt  this  design 
as  a  label  for  the  cigars  to  be  consigned  to  him,  and  also 
stating  that  he  had  secured  it  in  some  mysterious  manner  in 
England,  so  that  no  one  else  could  use  it.  He  had,  in  fact, 
registered  it  at  Stationers'  Hall.  Thereupon  the  manufac- 
turer at  the  Havannah  puts  this  picture  on  the  boxes  of 
cigars  in  this  way:  He  puts  the  description  "Gloria  de 
Ingla terra"  on  the  top  of  the  box,  and  then  puts  the  pic- 
ture itself  at  the  side,  putting  on  a^ain  at  the  side  the 
"Gloria  de  Inglaterra"  of  Joseph  Genir.  He  has  put  his 
own  name  on  the  top,  and  on  tne  side  he  puts  "Gloria  de 
Inglateri-a  of  Joseph  Genir,  Manufacturer  of  Cigars,  of 
Havannah."  That  is  all  the  public  can  see.  Therefore,  in 
both  labels  he  claims  the  cigars  as  belonging  to  J.  Genir, 
Havannah.  Then  when  you  open  the  box  you  find  simply 
the  design  with  the  name  of  the  manufacturer.  The  only 
representation  on  the  box,  as  it  appears  to  me,  is  that  the 
cigars  are  Genir' s  manufacture. 

Mr.  Hirsch  says  that  Genir  wrote  to  him  a  letter  to  say 
586]  that  ^some  one  else  had  asked  him  to  supply  ci^rs 
with  this  design,  and  that  he  had  declined  to  do  so.  out 
there  is  no  contract  that  Genir  will  not  supply  cigars  under 
this  label  to  any  one  else.  If  there  is  such  a  contract,  it  must 
be  alleged  and  proved.     I  cannot  find  on  the  part  of  the 
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Elaintiflf  any  evidence  of  any  contract  with  Genir  to  supply 
im  with  goods  of  that  description. 

As  I  understand,  the  plaintiff  simply  buys  cigars  of  Mr. 
Genir  when  Mr.  Genir  chooses  to  sell  them.  But,  as  I  un- 
derstand, there  is  no  contract  to  secure  the  plaintiff  another 
box  of  cigars  if  Mr.  Genir  chooses  not  to  supply  them.  I 
can  find  nothing  to  show  that  ie  will  be  injured.  He  does 
not  tell  me  he  has  got  any  stock  of  these  cigars  in  hand.  If 
I  do  not  restrain  the  defendants,  who  are  but  the  agents  of 
Genir  in  England,  I  do  not  see  how  it  will  injure  the  plain- 
tiff at  all.  He  can  get  no  more  cig^ars,  and  if  he  has  no  stock 
at  all  I  do  not  see  how  he  will  be  injured. 

Now  the  defence  is  this:  *'It  is  our  trade-mark.  No 
doubt  it  was  suggested  by  the  plaintiff,  but  it  is  ours.  We 
have  always  used  it  as  ours :  we  are  the  agents  of  Genir. 
Genir' s  cigars  are  genuine  cigars  of  the  q^uahty  in  q^uestion. 
The  public  will  not  be  deceived,  nor  will  the  plaintiff  be 
injured." 

On  what  principle  am  I  to  restrain  the  defendants  at  this 
stage  of  the  action  I  am  utterly  at  ti  loss  to  find  out.  As  for 
the  question  of  trade-mark,  the  trade-mark  of  manufactured 
goods  means,  I  suppose,  that  the  goods  are  manufactured 
by  the  person  whose  trade-mark  it  purports  to  be.  In  this 
case  the  manufacturer  is  Genir.  I  can  understand  a  man 
saying,  ^'I  am  not  the  actual  manufacturer  of  goods,  but 
the  selector  of  goods,  and  my  reputation  for  cleverness  and 
selection  is  so  great,  that  goods  marked  with  a  mark  to  show 
that  they  had  been  selected  and  approved  of  by  me  will 
fetch  a  higher  price  in  the  market."  If  Hirsch  had  put  on 
the  box  ''Gloria  de  Inglaterra  Havannah  Cigars,  selected 
by  Hirsch,"  he  might  have  had  a  case  to  prevent  other  peo- 
ple imitating  that.  It  would  show  that  the  cigars  selected 
were  approved  of  by  him.  If  he  got  a  great  reputation  in 
that  way,  I  can  understand  he  would  have  a  right  of  pro- 
tection lor  that  which  indicates  to  the  public  that  the  cigars 
were  selected  and  approved  of  by  him.  That  is  not  his  case. 
There  is  nothing  on  the  boxes  to  show  anything  about  Hirsch 
at  all.  All  he  says  is  *that  the  trade  knows  this  [587 
mark  as  denoting  cigars  sold  by  him,  which  I  dare  say  it 
does.  It  appears  to  me  at  present  that  he  has  no  case  what- 
ever, and  there  is  no  use  my  granting  an  injunction.  I  do 
not  know  whether  he  may  make  out  a  contract  hereafter. 

In  refusing  the  motion,  I  shall  make  the  costs  costs  in  the 
cause. 

Solicitors  for  plaintiff :  AUin  &  Oreenop, 

Solicitors  for  defendants :  LumZey  &  Lumley, 
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[3  Chancery  DivisioD,  587.] 
M.R.,  March  81, 1876. 

Mayd  v.  Field. 

[1878    M.    78.] 

Married  Woman — Separate  .Ektaie — lAahUUy  for  Oeneral  EngagemaUa — AppomimaU 

by  Will — CumuUUive  or  8ubiUutional — SflHt/aetiofi. 

Personal  property  settled  on  the  marriage  of  C.  W.  in  trust  as  she  should  during 
coverture  by  deed  or  will  appoint,  and,  subject  thereto,  for  her  separate  use  for  life, 
and  if  she  survived  her  husband  (which  happened)  for  her  absolutely  : 

Beldt  to  be  bound  by  her  general  engagements. 

Accordingly,  C.  W.  having  in  a  settlement  on  the  marriage  of  her  daughter  L. 
covenanted  with  the  trustees  thereof  for  the  payment  to  them  on  her  decease  of 
£1,000  to  be  in  trust  for  L.  for  life,  then  for  the  husband  of  L.  for  life,  then  upon 
the  usual  trusts  for  her  children : 

Held,  that  the  trustees  of  Ik's  settlement  were  entitled,  on  the  death  of  C.  W.,  to 
stand  in  the  position  of  creditors  in  respect  of  the  property  comprised  in  the  first 
settlement. 

By  the  will  of  C.  W.  executed  under  the  power  of  the  first  settlement,  £1,000  was 
settjed  upon  trusts  similar  to  those  of  plaintiff's  settlement^  omitting  the  husband's 
life  interest :  , 

Held,  that  this  was  a  case  of  satisfaction,  and  that  neither  L.  nor  her  children  took 
anything  additional  under  the  will  unless  L.'8  husband  survived  her : 

Held,  also,  that  dividends  received  by  C.  W.-after  her  husband's  death,  and  railway 
stock  representing  part  of  her  settled  property  which  was  realized  after  her  hus- 
band*8  death,  did  not  pass  under  her  testamentu^  appointment. 

By  an  indenture  dated  the  20th  Gf  Angnst,  1866  (being  a 
settlement  made  on  the  marriage  of  Edmand  White  and 
Caroline  White),  certain  personal  property,  fnmiture,  and 
effects,  to  which  Caroline  White  was  entitled,  were  assigned 
588]  to  trustees  upon  trust  to  assign  *and  dispose  of  the 
same  to  such  person  or  persons,  and  in  such  manner,  as 
Caroline  White  should  during  her  coverture  by  deed  or  will 
appoint,  and,  subject  thereto,  upon  trust  during  the  joint 
lives  of  Caroline  White  and  Edmund  White  to  pay  the  in- 
come of  the  trust  funds  as  Caroline  White  should  appoint, 
and  subject  thereto  to  Caroline  White  for  her  separate  use, 
and  after  the  decease  of  either  of  them,  in  case  Caroline 
White  should  survive  Edmund  White  (which  event  hap- 
pened), in  trust  for  her,  her  executors,  administrators,  and 
assigns. 

Bv  an  indenture  dated  the  8d  of  August,  1858  (being  a 
settlement  on  the  marriage  of  the  plaintiff,  a  daughter  of 
Caroline  White,  by  a  former  marriage,  and  William  Mayd), 
Caroline  White  covenanted  with  the  trustees  of  her  daugh- 
ter's settlement  that  the  heirs,  executors,  or  administrators 
of  her  the  said  Caroline  White  should  within  six  calendar 
mouths  after  her  decease  pay  to  the  trustees  or  trustee  for 
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the  time  being  of  that  settlement  the  sum  of  £1,000  with  in- 
terest as  therein  mentioned,  and  that  the  said  trustees  should 
stand  possessed  of  the  said  sum  upon  trust  for  the  plaintiff 
for  her  separate  use  during  her  life  without  power  oi  antici- 
pation, and,  after  her  decease,  for  W.  Mayd  during  his  life, 
and  after  the  decease  of  the  survivor,  in  trust  for  the  chil- 
dren of  the  marriage,  as  W.  Mayd  and  the  plaintiff  should 
jointly  appoint,  and  in  default  of  such  appointment,  as  the 
survivor  snould  by  deed  or  will  appoint,  and  in  default  of 
appointment,  for  the  children  equally,  as  therein  mentioned. 

Caroline  White  was  not  described  in  the  last  mentioned 
settlement  as  a  married  woman,  nor  did  the  settlement  con- 
tain any  reference  to  her  own  marriage  settlement,  nor  to 
the  property  thereby  settled  or  the  power  of  api)ointment 
thereby  given. 

Caroline  White,  by  her  will,  dated  the  30th  of  December, 
1864,  which  was  expressed  to  be  made  in  exercise  of  the 
power  given  by  the  settlement  of  the  20th  of  August,  1866, 
gave  the  residue  of  her  real  and  ;)ersonal  estate  to  her  exec- 
utors upon  trust  as  to  £1,000,  part  thereof,  upon  the  same 
trusts  as  were  thereinafter  mentioned  in  respect  of  the  one 
moiety  of  her  residuary  estate  given  in  favor  of  her  daugh- 
ter, the  plaintiff,  and  as  to  the  rest  and  residue  of  her  said 
real  and  personal  estate  upon  trust  to  pay  the  dividends  in 
equal  moieties  to  her  .daughters,  Emma  Green  and  the 
♦plaintiff,  for  their  separate  use ;  and  after  the  de-  [589 
cease  of  either  of  them,  the  testatrix  bequeathed  the  moiety 
of  her  estate  to  such  of  the  children  of  such  daughter  as  she 
should  by  deed  or  will  appoint,  and  in  default  of  appoint- 
ment, to  the  children  equally,  as  in  the  said  will  mentioned. 

Edmund  White  died  in  1871 ;  Caroline  White  died  in 
1878. 

The  bill  was  filed  by  the  plaintiff,  Lucy  Mayd,  by  her 
next  friend,  against  the  trustees  of  the  two  settlements,  the 
surviving  executor  of  the  will  of  Caroline  White,  the  said 
William  Mayd  and  others,  as  defendants,  for  obtaining  the 
direction  of  the  court  as  to  the  trusts  of  the  will  of  Caroline 
White,  and  of  the  settlement  of  the  20th  of  August,  1856, 
so  far  as  the  will  operated  in  exercise  of  the  power  of  ap- 
pointment by  will  by  the  said  settlement  given  to  Caroline 
w  nice. 

The  principal  questions  were,  whether  the  property  com- 
prised in  the  settlement  of  the  20th  of  August,  1866,  was, 
in  the  events  which  had  happened,  the  separate  property 
in  equity  of  Caroline  White,  so  as  to  be  bound  by  her 
general  engagements,  and,  if  so,  whether  the  £1,000  be- 
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queathed  by  the  said  will  in  trust  as  therein  mentioned  for 
ttie  benefit  of  the  plaintiff  amounted  to  a  satisfaction  of  the 
covenant  on  the  part  of  Caroline  White  to  pay  to  the  trus- 
tees of  the  settlement  of  the  3d  of  August,  1868,  the  sum  of 
£1,000. 

There  was  a  further  question,  whether  dividends  which 
Caroline  White  had  received  after  her  husband's  death, 
and  certain  railway  stock  which  she  had  purchased,  repre- 
senting the  proceeds  of  some  of  the  furniture  comprised  in 
the  settlement  of  the  20th  of  August,  1866,  which  had  been 
sold  after  her  husband's  death,  passed  under  her  will  or 
were  undisposed  of. 

Chitty^  Q.C.,  and  CaMecott^  for  the  plaintiff:  Assuming 
that  the  covenant  contained  in  the  settlement  on  the  plain- 
tiff's marriage  did  not  operate  as  an  execution  of  the  power 
reserved  to  Mrs.  White  by  the  settlement  on  her  own  mar- 
riage, since  it  referred  neither  to  the  power  nor  to  the  prop- 
erty comprised  in  her  settlement,  still  it  operated  as  a 
general  engagement  on  her  part,  binding  the  property  subject 
to  the  trusts  of  her  settlement,  which  was  in  effect  her  sepa- 
590]  rate  property  by  reason  of  *the  power  enabling  ner 
to  dispose  of  it  W  deed  or  will :  London  CJiartered  Barik 
of  Australia  v.  Lemprierei^) ;  HeaUey  v.  ThoTOdS  (*) ;  Johnr 
son  V.  OaUagher  {*) ;  Picard  v.  Hine  (*). 

It  is  clear  that  her  will  was  a  good  exercise  of  the  power, 
though  made  during  coverture :  Thomas  v.  Jon^s  (*).  Wil- 
lock  V.  Noble  (*)  is  distinguishable,  for  there  the  power  was 
exercisable  only  in  an  event  which  never  happened. 

This  being  so,  we  submit  that  the  appointment  by  the  will 
is  no  satisfaction  of  the  covenant,  for  the  limitations  differ 
materially ;  and  in  particular,  the  husband  takes  a  contin- 
gent life  estate  under  the  covenant  which  he  does  not  take 
under  the  will :  McCarogher  v.  Whieldon  ('). 

[Jessel,  M.R.:    In  Beihdl  v.  Abraham  {^)  I  remember  I 

(1)  Law  Rep.,  4  P.  C,  572.  son  of  the  testator,  and  Mary  Florence 

(')  16  Ves.,  696.  (afterwards  Lady  WestburyV  his  wife, 

(*)  8  D.  F.  <&  J.,  494.  the  testator  covenanted  with,  the  tras- 

{*)  Law  Rep.,  6  Ch.,  274.  tee  that  he  would,  daring  the  joint 

(^)  lD.J,k  S.,  68.  lives  of  himself   and  Mary  Florence 

!*)  Law  Rep.,  7  H.  L.,  680.  Bethell,  pay  to  the  trastee  the  annual 

^)  Law  Rep.,  8  £q.,  286.  sum  of  £400,  which  sum  it  was  thereby 

(«)  1874.    March  8.  declared  that  the  trastees  should  pay 

^ '  to  Maiy  Florence  Bethell,  for  her  sepa- 

Bbthsll  V,  Abraham.  ^^^q  ugg^  without  power  of  anticipation. 

This  was  a  suit  to  administer  the  The  testator  also  covenanted  that  be 

estate  of  Richard,  Baron  Westbury.  would  by  his  will  direct  his  executors 

By  a  settlement  made  in  June,  18G3,  to  invest  in  such  securities,   and  in 

pursuant  to  articles  before  the  marriage  such  manner,  and  with  such  powers  of 

of  the  Hon.  Richard  Bethell,  the  eld^t  variation  and  transposition  as  he  should 
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♦decided  that  the  rule  against  double  portions  ap-     [591 

Elied  to  the  extent  of  the  interest  on  the  fund  settled  upon 
ady  Westbury  and  her  children  under  the  settlement.] 

We  submit  also  that  the  savings  of  her  separate  income, 
and  the  railway  stock,  passed  by  her  will.  The  power  of 
alienation  is  an  incident  of  separate  estate:  Taylor  v. 
Meads  (') ;  and  the  railway  stock  is  only  the  furniture  in 
another  shape :  DirigweU  v.  Askew  C). 

Davej/y  Q.O.,  for  Emma  Green  and  her  husband. 

LangtDorthyy  for  W.  Mayd,  and  the  trustees  of  both  set- 
tlements, contended  that  toe  difference  between  the  trusts 
was  such  as  to  displace  the  presumption  of  satisfaction.  He 
referred  to  Lord  Uhichester  v.  Gozentry  ( •). 

Bagshawe^  Q.C.,  and  Decimus  SturgeSj  for  the. next  of 
kin  of  Caroline  White  (having  liberty  to  attend  the  pro- 
ceedings) argued  that  after  Mrs.  White  became  VifeTne  sole 
there  was  no  separate  use,  and  the  proceeds  of  furniture 

thereby  express,  the  sum  of  £10,000,  The  Master  of  the  Rolls  decided  that 

which  it  was  declared  that  the  trustee  the  testator's  bequest  of  £10,000  to  his 

should  hold  upon  trust  during  the  Jife  son  Richard's  wife  and  children  was 

of  Mary  Florence  Bethell,  to  pay  the  not  a  performance  of  the  covenant,  and 

income  to  her  for  her   separate   use,  admitted  the  claim  of  the  trustees  of 

without  power  of  anticipation,  and  after  the  settlement  to  prove  as  creditors  for 

her  death,  for  her  children,  as  therein  £10,000,  with  interest  at  4  per  cent, 

mentioned.  from  the  day  of  the  death  of  the  testa- 

The  will  of  the  testator  was,  so  far  tor,  minus  such  a  sam  as  would  have 

as  material  to  be  stated,  as  follows  :  been  deducted  for  legacv  duty  if  the 

**  All  my  property  of  every  descrip-  testator  had  performed  nis  covenant, 

tion  (except  the  things  hereinafter  spe-  A  summons  was  then  taken  out  on  the 

cificaJly  given)  I  devise  and  bequeath  part  of   Iiady  Westbury,  in  order  to 

to  my  trustees  and  their  heirs  on  the  raise  the  question  whether  the  annuity 

trusts  hereinafter  mentioned."  of  £2,000  was  intended  to  be  a  satisfac- 

"For  the  period  of  five  years,  to  be  tion  of  the  interest  on  the  £10,000  so 

computed  from  the  day  of  my  death,  ordered  to  be  paid,  and  the  summons 

there  shall  be  paid  quarterly  the  fol-  was  now  adjourned  into  court, 

lowing  annuities  ....  Tomydaugh-  8(nithaate,  Q.C.,  and  Keketpieh,  for 

ter-in-law    Florence    £2,000,    for   the  Ladv  Westbury. 

maintenance  of  her  husband  and  her-  ^Pry,  Q-C,   and  Bheritt,  and   Hox- 

self  and  the  support  and  education  of  burgh,  Q.C.,  and  W.  Barber ,  for  other 

her  children  ....  these  annual  sums  parties,  contra. 

shall  be  for  the  separate  use  of  my  The  Master  of  thb  Rolls  held  that 

daughters    and   daughter-in-law,    but  the  annuity  of  £2,000  was  intended  as 

without  power  of  anticipation."  a  satisfaction  of   the  interest  on  the 

"  At  the  end  of  the  five  years  an  ac-  £10,000,  and  must  abate  to  that  extent. 

count  and  valuation  shall  be  made  of  

my  estate,  and   the   following  sums  1874.   June  8, 10.    The  Lords  Jus- 

(with  proportionate  abatement  if  neces-  tices  affirmed  the  decision  (22  W.  R., 

sary)  shall    be    paid  equally  .....  745). 

To  my   son    Richard's  wife  and  chil-  Solicitors :  Gregory  d  Co,;  HarrUon, 

dren   the  sum  of   £10,000,   upon   the  Beal  4b  Harrimns, 

trusts  and    for   the   purposes  of   the  (^)  84  L.  J.  (Ch.),  208. 

sottlement  made  upon  Richard's  mar-  (*)  1  Cox,  427. 

TiAfre."  («)  Law  Rep.,  2  a  L.,  71,  95. 

The  testator  died  in  July,  1873. 
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sold  after  that  event  would  not  pass  by  will  made  daring 
coverture. 

592]  *Jessel,  M.R.:  The  first  question  is,  what  is  to 
be  done  with  regard  to  a  covenant  entered  into  by  Mrs. 
White,  a  married  woman,  who  had  some  pro;)erty  settled 
upon  her  ?  It  was  settled  upon  such  trusts  as  she  should 
by  deed  or  will  appoint,  ana  in  default,  upon  her  for  life 
for  her  separate  use,  and  after  her  death,  on  the  usual 
trusts.  The  covenant  was  entered  into  some  time  after- 
wards, on  the  marriage  of  one  of  her  daughters.  She 
survived  her  husband,  and  died  a  window  possessed  of  con- 
siderable  property. 

Under  these  circumstances,  the  first  question  i^  whether 
the  trustees  of  the  daughter's  settlement  are  entitled  to 
stand  as  creditors,  or  gtuisi  creditors,  against  the  property 
to  which  Mrs.  White,  was  entitled  under  her  settlement.  In 
other  words,  whether  property  settled  as  her  property  was 
separate  propertv  for  the  purposes  of  the  rule  that  a  mar- 
ried woman  can  bind  her  separate  property  for  her  general 
engagements.  It  seems  to  me  th^t  the  property  in  question 
is  so  settled  as  to  be  within  the  principle,  and  that  to  hold 
otherwise  would  be  to  disregard  that  which  is  material  for 
technicalities. 

First  of  all,  what  do  the  authorities  say^  t  In  the  case  of 
Heatley  v.  Thomm  (')  the  settlement  was  in  effect  a  settle- 
ment of  the  lady's  property  on  her  during  her  life  for  her 
separate  use,  with  a  power  of  api)ointment  by  will ;  and  it 
was  declared  that,  in  case  she  should  die  in  her  husband's 
lifetime  without  making  any  will  or  other  disposition  of  the 
settled  property,  the  trustees  should  hold  it  lor  the  persons 
who  would  have  been  entitled  to  it  in  that  event  by  way  of 
resulting  trust.  The  Master  of  the  Rolls  (Sir  Wiluam 
Grant)  held  that  the  settlement  was  such  a  aisposition  of 
the  property  comprised  therein  to  her  separate  use  as  to  en- 
able her  to  enter  into  contracts  with  respect,  to  it  as  if  she 
were  Kfeme  sole.  She  had  power  to  dispose  of  the  property 
at  any  moment,  and  consequently  was  in  substance  the 
owner  of  it.  It  is  important  to  bear  in  mind  that  there  the 
question  was  as  to  a  married  woman' s  bond,  which  was  a 
general  engagement  affecting  her  separate  property,  for  in 
the  present  case  the  covenant  can  only  operate  as  a  separate 
593J  engagement,  since  it  refers  neither  to  *the  power  nor 
the  property,  and  consequentljr  cannot  be  supported  as  an 
execution  of  the  power  or  appointment. 

The  next  case  is  London  Chartered  Bank  of  Australia  v. 

(«)  16  Ves.,  696. 
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Lempriere  (').  There  the  question  arose  in  this  way :  A  fund 
was  settled  to  the  separate  use  of  a  married  woman  for  her 
life,  and  afterwards  as  she  should  appoint  by  deed  or  will, 
and  in  default,  for  her  executors,  administrators,  and  as* 
signs.  The  limitations  were  not  precise!]^  the  same  as  in  this 
case,  but  in  stating  his  reasons,  Lord  Justice  James  says  this : 
"  It  would  be  very  inconvenient  that  a  married  woman  with  a 
large  separate  property  should  not  be  able  to  employ  a  soli- 
citor, or  a  surveyor,  or  a  builder,  or  a  tradesman,  or  hirp  la- 
borers or  servants,  and  very  unjust,  if  she  did,  that  they 
should  have  no  remedy  a^inst  such  separate  property." 

Of  course  there  is  no  distinction  between  a  case  where  the 
life  estate  precedes  the  power  and  a  case  where  it  follows  it. 
The  true  view  seems  to  oe  this,  that,  for  the  purpose  of  giv- 
ing effect  to  the  general  engagements  of  a  mamed  woman, 
if  proi)erty  is  settled  upon  her  for  life  with  power  to  dis- 
pose of  it  by  deed  or  will,  that  is  her  separate  property  so 
as  to  be  subject  to  her  general  engagements.  On  principle, 
therefore,  I  think  the  trustees  are  entitled  to  rank  as  cred- 
itors for  the  £1,000. 

The  second  question  is  similar  to  that  which  came  before 
the  court  in  the  case  of  BetheU  v.  Abraham  (').  Mrs.  White 
during  her  coverture  made  a  will  in  execution  of  her  power 
of  appointment,  and  gave  a  sum  of  £1,000  on  trusts  not 
materially  differing  from  the  trusts  of  the  £1,000  comprised 
in  the  settlement.  As  I  understand  the  doctrine  of  satisfac- 
tion, an  addition  to  a  provision  for  a  child  of  the  child, 
especially  where  the  child  is  a  daughter,  is  treated  by  our 
courts  as  an  amplification  of  the  trust  for  the  child  itself, 
and  a  slight  difference  between  the  trusts  will  not  prevent 
the  provision  being  within  the  rule  against  double  portions. 
Here  the  difference  is  slight ;  but  there  is  a  life  estate  given 
to  the  husband  in  the  settlement,  and  there  is  no  such  gift 
in  the  testamentary  appointment.  Then  what  is  to  be  done 
as  to  the  testamentary  appointment  t  It  is  impossible  to 
deprive  the  trustees  of  their  right  as  creditors  Under  the 
covenant ;  and  consequently  the  question  is,  how  far  is  the 
testamentary  appointment  satisfied  by  *the  provi-  [594 
sions  of  the  settlement  t  The  answer  is,  to  the  extent  to 
which  the  daughter  and  her  children  take  under  the  settle- 
ment. The  result  is,  that  there  will  be  nothing  coming  to 
the  daughter  nor  anvthing  to  her  children  under  the  provi- 
sionstof  the  will,  unless  the  daughter's  husband  survive  her. 
To  that  extent,  therefore,  the  gift  by  the  will  is  not  dupli- 
cated in  favor  of  the  daughter  and  her  children. 

(0  Law  R«p.,  4  p.  C,  672.  0)  AfOe,  p.  590,  n. 

18  Eng.  Bep.  89 
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The  third  qaestion  is,  what  is  to  be  treated  as  the  separate 
property  of  a  married  woman  subject  to  a  power  of  appoint- 
ment^ when  she  survives  her  husband,  rart  of  the  prop- 
erty, a  dividend,  was  received  after  her  husband's  death ; 
BO  the  separate  use  cannot  attach  to  that,  aud  it  passes  to 
he^  next  of  kin.  The  furniture  was  comprised  in  tne  settle- 
ment, but  she  sold  it,  and  invested  the  produce  in  railway 
stock.  It  was  suggested  that  the  stock  remained  subject 
to  the  power  of  appointment,  but  I  cannot  accede  to  the 
suggestion.  She  disposed  of  her  sepax-ate  property,  and  re- 
ceived the  produce.  The  produce,  that  is  the  stock,  was 
not  her  separate  properly,  and  consequently  it  is  out  of  the 
settlement,  and  plasses  to  her  next  of  kin. 

Solicitors :   W.  MiUman  ;  J.  Fraser. 


[3  Chancory  Division,  600.] 
M.R.,  Jane  14,  1876. 

600]  *DiCKER  V.  Angerstein. 

[1874    D.     110.] 

Mortgag^^— Power  of  SaJe—PromBo  at  to  Inquiry  htf  JPurehtuer — SurctBe  of  Power 

after  Security  ie  walwfiea—  ValidUy  of  Sale. 

A  mortp^age  contained  a  power  of  sale  to  be  exercised  by  the  mortgagee  after 
default,  with  a  proviso  tiiat  upon  any  sale  purporting  to  be  maao  in  pnrsuanoe  of  the 
power,  the  purchaser  should  not  be  bound  to  inquire  whether  default  had  been  made 
in  payment  of  any  principal  or  interest,  or  as  to  the  propriety  or  expediency  of  sodi 
sale,  and  that,  notwithstanding  any  impropriety  or  irregularity  in  any  such  sale,  the 
same  should,  as  regarded  the  protection  of  the  purchaser,  be  taken  to  be  within  the 
power,  and  the  remedy  of  the  mortgagor  should  be  in  damages  only.  The  mort- 
gagee purported  to  exercise  the  power  In  favor  of  a  purchaser  for  value.  In  a  suit 
by  an  mcumbrancer  of  the  mort^Eigor  to  establish  his  priority  over  the  mortgagee,  it 
was  alleged  that  if  the  accounts  were  taken  it  would  show  that  the  security  was 
satisfied  at  the  time  of  the  sale : 

ffddy  that  the  sale,  having  been  made  to  a  bona  fide  purchaser  without  notice,  was 
valid,  even  if  the  security  should  prove  to  have  been  satisfied. 

By  an  indenture  dated  the  12th  of  July,  1872,  and  made 
between  W.  J.  N.  Angerstein  of  the  one  part,  and  H.  B. 
Tidy  of  the  other  part,  Angerstein  granted  and  assigned  to 
Tidy  all  his  real  and  personal  estate  by  way  of  mortgage  to 
secure  the  sum  of  £2,800  then  due  to  Tidy  from  W.  J.  N. 
Angerstein,  and  any  further  advances  (which  were  afterwards 
601]  made),  not  exceeding  altogether  £5,000,  *subiect  to 
a  proviso  for  redemption  on  repayment  of  the  principal 
money  and  interest  on  the  12th  of  January,  1873.  And  it 
was  thereby  provided  that,  if  default  should  be  made  in 
payment  oi  the  principal  money  and  interest  intended  to  be 
thereby  secured  at  the  time  therein  mentioned,  it  should  be 
lawful  for  Tidy,  his  executors,  adrainistmtors,  and  assigns^ 
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any  time  after  the  12th  of  January,  1873,  without  anjr  fur- 
ther consent  on  the  part  of  the  said  W.  J.  N.  Angerstein,  to 
sell  the  hereditaments  and  premises  thereby  granted  and 
assigned,  provided  always  that  the  said  power  of  sale  should 
not  be  exercised  unless  diefault  should  have  been  made  in 
payment  of  the  principal  money  thereby  secured,  or  the 
interest  thereon  snould  have  been  in  arrear  for  more  than 
three  months. 

The  power  of  sale  was  followed  by  the  following  proviso : 
*' Provided  also,  and  it  is  hereby  agreed  and  declared  that, 
upon  any  sale  purporting  to  be  mi^e  in  parsaance  of  thk 
aforesaid  power  in  that  behalf,  the  purchaser  or  purchasers 
shall  not  be  bound  to  see  and  inquire  whether  either  of  the 
cases  mentioned  in  the  clause  or  provision  lastly  hereinbe- 
fore contained  has  happened,  or  as  to  the  necessity  or  ex- 
pediency of  the  stipulatiohs  subject  to  which  such  sale  shall 
nave  been  made,  or  otherwise  as  to  the  propriet]^  or  expedi- 
ency of  such  sale,  and,  notwithstanding  any  impropriety 
or  irregularity  whatsoever  in  any  such  sale,  the  same  shall,  so 
far  as  regards  the  safety  and  protection  of  the  purchaser  or 
purchasers,  be  deemed  to  be  within  the  aforesaid  power  in 
that  behalf,  and  to  be  valid  and  effectual  accordingly ;  and 
the  remedy  of  the  said  W.  J.  N.  Angerstein,  his  heirs  or  as- 
signs, in  respect  of  anj  brtoch  of  the  clause  or  provision 
lastlj  hereinbefore  contained,  or  of  any  impropriety  or  irreg- 
ularity whatsoever  in  any  sale,  shall  be  in  damages  only.  ' 

In  June,  1874,  Tidy  purported  to  exercise  the  power  of 
sale  contained  in  the  mortgage  by  conveying  the  mortgaged 
property  to  one  William  Angerstein  for  valuable  considera- 
tion. 

The  bill  was  filed  by  the  plaintiff,  who  was  an  incumbrancer 
of  W.  J.  N.  Angerstein' s  subseq^uent  to  Tidy,  to  establish 
his  priority  over  Tidy,  and  the  principal  question  in  the  suit 
was  whether  the  power  of  sale  was  or  was  not  properly  ex- 
ercised in  June,  1874,  it  being  alleged  by  the  plaintiff  that 
when  the  accounts  were  *taken  they  would  show  [602 
that  the  security  was.  then  satisfied,  and  that  therefore  the 
sale  was  invalid.  The  purchaser  had  no  notice  that  the 
mortgage  money  had  been  paid  off. 

ChU^j  Q.C.,  PhilAricky  Q.C.,  and  (7.  Browne^  for  the 
plaintiff :  In  this  case,  when  Tidy  purported  to  convey  the 
property  to  a  purchaser  for  value,  the  security  was  already 
satisfied,  so  that  the  power  of  sale  could  no  longer  be  ex- 
ercised. It  may  be  alleged  that  the  words  of  the  power  of 
sale  enable  the  mortgagee  to  exercise  it  '^notwithstanding 
any  impropriety  or  irregularity  "  in  the  sale;  biit  that  must 
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mean  such  an  irregolarity  as  is  capable  of  being  rectified, 
and  cannot  apply  to  a  case  where  tne  security  is  at  an  end. 

Shebbeare,  for  W.  J.  N.  Angerstein,  the  mortgagor. 

-SVy,  Q.C.,  and  Cozens- Ifardyj  for  William  Angerstein, 
the  purchaser. 

Davepy  Q.C.,  and  Daniel  Janes,  for  Tidy,  the  mortgagee. 

Marten,  Q.G.,  for  the  trustees  in  bankruptcy  of  the  mort- 
gagor. 

Jbbsel,  M.B.:  I  have  no  doubt  whatever  as  to  the  con- 
struction of  this  deed.  The  argument  on  the  i)art  of  the 
plaintiff,  really,  passes  over  the  words  of  the  deed.  It  is  a 
mortgage  of  all  a  man's  real  and  person^  estate,  not  cer- 
tainly in  the  common  form,  with  a  power  of  sale  ])roviding 
that  it  shall  be  lawful  for  the  mortgagee  at  any  time  after 
the  12th  of  January  then  next,  without  any  further  consent 
on  the  part  of  the  mortgagor,  to  sell  the  hereditaments  and 
premises  thereinbefore  granted,  with  a  proviso  that  he  is 
not  to  execute  the  x>ower  of  sale  unless  default  shall  have 
been  made  in  i)ayment  of  the  princip^  money  or  interest, 
as  therein  mentioned. 

Now  comes  the  important  part :  ^^  Provided  also  and  it  is 
hereby  agreed  and  declared  that  ui)on  any  sale  purporting 
to  be  made  in  pursuance  of  the  aforesaid  i)ower " — that  is, 
not  a  sale  made,  but  a  sale  which  purports  to  be  made,  and 
therefore  the  parties  were  contemplating  that  that  which 
603]  purported  to  be  a  sale  in  pursuance  *of  the  power 
might  not  be  a  sale  at  all — that  is,  that  the  i>ower  would 
n9t  be  really  exercisable — ^4n  that  behalf  the  purchaser  or 
purchasers  shall  not  be  bound  to  see  and  inquire  whether 
either  of  the  cases  mentioned  in  the  clause  or  provision 
lastly  hereinbefore  contained  has  happened,  or  as  to  tl[ie 
necessity  or  expediency  of  the  stipulations  subject  to  which 
such  sale  shall  have  been  made,  or  otherwise  as  to  the  pro- 
priety or  exmdiency  of  such  sale,  and  notwithstanding  any 
impropriety  or  irregularity  whatsoever  in  any  such  sale"— 
the  term  '^puch  sale"  being  a  sale  purporting  to  be  made, 
whether  really  made  under  the  power  or  not — *'the  same 
shall,  as  far  as  re^rds  the  safety  and  protection  of  the  pur- 
chaser or  purchasers,  be  deemed  to  be  within  the  aforesaid 
power  in  tnat  behalf" — that  is,  although  it  is  not  mthin,  it 
IS  to  be  deemed  within  it — ''and  be  valid  and  effectual  accord- 
ingljr,  and  the  remedy  of  the  said  W.  J.  N.  Angerstein "— * 
that  is,  the  mortgagor — ''his  heirs  or  assigns,  in  resx)ect  o( 
any  breach  of  the  clause  or  provision  lastly  hereinbefore 
contained,  or  of  any  impropriety  or  irregularity  whatsoever 
in  any  sale,  shall  be  in  damages  only," 
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It  appears  to  me  that  this  is  pat  in  about  as  plain  lan- 
guage as  you  can  put  it,  that  the  right  to  sell  shall  be  so 
absolutely  vested  in  Tidy  as  to  give  a  good  title  to  the  pur- 
chaser, that  is,  to  a  bona  fide  purchaser,  which  this  gentle* 
man  is,  notwithstanding  that  the  power  of  sale  is  not  really 
exercisable ;  if  it  purports  to  be  in  exercise  of  the  power, 
which  this  sale  vras,  it  is  to  be  deemed  within  the  power 
which  means  that  the  remedy  of  A^gerstein  is  against  Tidy 
in  damages,  which  is  supposed  to  te  a  sufficient  protection 
to  the  mortgagor ;  and  no  doubt,  in  the  case  of  a  solvent 
mortgagee,  it  is  a  very  efficient  protection.  But,  then,  it  is 
said  it  does  not  apply  to  the  case  where  the  power  of  sale  is 
not  exercisable  because  the  mortgage  has  been  paid  off. 
The  answer  is  that  it  applies  to  that  case  as  well  as  to  every 
other.  It  is  a  case  in  which  it  is  still  a  sale  purporting  to 
be  made,  although  the  mortgage  mone^y  has  been  handed 
over,  and  the  mortgagor  has  not  taken  either  the  precaution 
of  getting  back  the  mortgage  deed,  which  he  could  have  ^ot 
back,  or  of  getting  a  reconveyance,  or  an  indorsement  which 
would  have  the  same  effect. 

That  being  so,  he  left  it  in  Tidv's  power  to  sell  to  a  bona 
fide  purchaser  without  notice,  which  power  has  been  exer- 
cised ;  even  ^assuming,  as  I  do,  for  the  purpose  of  [604 
the  argument,  that  upon  an  account  being  taken  it  would 
show  that  nothing  was  due  to  Tidy  upon  the  security,  I 
should  hold  that  the  purchaser  had  a  good  title. 

I  may  observe,  if  it  were  not  so,  it  would  be  impossible  to 
sell  at  all.  The  whole  object  of  the  deed  is  to'  enable  the 
mortgagee  to  sell  without  inquiry  of  the  mortgagor.  If  the 
title  to  sell  depends  upon  this  payment  off,  the  purchaser 
would  be  bound  to  ask  the  mortgagor  whether  anything 
was  due.  Who  is  to  make  the  mortgagor  answer!  He 
would  not  answer  at  all,  because  he  would  thereby  pre- 
vent the  sale,  and  it  would  defeat  the  whole  object  of  the 
parties,  or  rather  of  the  mortgagee,  in  putting  in  the  power 
of  sale.  It  is  obvious  that  that  could  not  have  been  the 
intention,  and,  besides  that,  it  must  be  recollected  that  the 
form  of  the  conveyance  is  absolute  and  the  power  of  sale  is 
absolute. 

That  which  cuts  down  the  exercise  of  the  power  of  sale  in 
the  case  of  no  money  being  due  is  the  implication  which  is 
attached  by  courts  of  equity  to  all  mortgages,  of  their  being 
intended  as  security  for  money  only ;  when  the  money  is 
paid  off  of  course  the  security  is  at  an  end,  and  no  power « 
given  ancillary  to  the  security  can  be  any  longer  exercised. 

Where  we  hnd  provisions  which  rebut  that  implication  as 
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between  the.  purchaser  and  the  mortgagor,  as  we  do  here, 
there  is  no  occasion  to  resort  to  any  such  doctrine,  because 
the  obvious  meaning  of  the  whole  transaction  is  that  the 
purchaser  is  to  be  safe,  if  a  bona  fide  one,  without  making 
any  inquiry.  If  the  mortgagor  loses  his  estate  through  the 
misconduct  of  the  mortgagee  in  selling  when  he  has  no  right 
to  sell,  his  onlif^  remedy  would  be  against  him  personally  for 
damages.  Being,  therefore,  of  that  opinion,  1  must  dismiss 
the  bill  with  costs. 

Solicitor  for  the  plaintiff :  ff,  M.  Dalston. 
Solicitors  for  the  defendants :  8ole^  Turners  A  Knight^ 
agents  for  Coaks,  Norwich ;  Tidpy  Herbert  <6  Tidy;  Abbott 

&  Co.;  Lavyrence^  Plews  <6  Go. 

■■I         ■  I.     ■  ■■  ■  > 

The  general  rule  is,  that  a  sale  upon  And  so  assumpsit  lies  to  reooyer  back 

an  execution  issued  upon  a  paid  judg-  money  paid  on   an  execution  issued 

ment  transfers  no  title  to  a  bona  Jwe  upon  a  satisfied  judgment :  Wisner  v. 

Purchaser  thereon :  Craft  «.  Merrill,  14  Bulkley,  15  Wend.,  821. 

r.  Y.,  456;  Stilwell  «.  Carpenter,  59.  Though  a  ministerial  officer  is  not 

N.  Y.,  414,419;  S.  C.  on  re-aigument,  liable  for  executing  it:  McGuinty  «. 

62  N.  Y.,  689,  more  fully,  2  Abb.  New  Herrick,  5  Wend.,  240  ;  Lewis «.  Palm- 

Cases,  288;  Freeman  on  Executions,  er,  6  Wend. ,  367 ;  Savacool  «.  Bough- 

8  19.  ton,  6  Wend.,  170. 

The  rule   is  perhaps  otherwise  in  A  justice  who  issues  a  second  exe- 

Alabama,  Connecticut  Kad-MUHsaippi:  cution  after  the  first  is  satisfied,  is  a 

Freeman  on  Executions,  §  19.  trespasser ;  and  it  is  no  excuse  thai 

The  party  causing  an  execution  to  be  such  secohd  execution  issued  thiT>ngh 

issued  upon  a  paid  judgment  is  a  tres-  the  false  representation  that  the  first 

passer :  McQuinty  v.  Herrick,  5  Wend.,  ^as  lost :  Lewis  v.  Palmer,  6  Wend., 

240 ;  Brown  «.  Feeter,  7  Wend.,  301 ;  367 ;  Freeman  on  Executions,  §  19. 
Freeman  on  Executions,  g  19. 


[8  Chancery  Divinon,  606. 
M.R.,Jaue  14,  1876. 

605]  *Taylor  V.  WmiAM. 

[1875    T.     160.] 

Witham  v.  Tatlo'r. 

[1876    W.     205.] 
Evidence-^ Admimbilitif —  Wriilefi  Eniriet  hy  Deceated  Penon. 

Where  an  entry  in  the  handwriting  of  a  deceased  person  is  prima  fade  against  his 
interest,  it  is  admissible  as  evidence  for  all  purposes,  irrespective  of  its  effect  or 
value  When  received. 

The  following  entry  in  the  handwriting  of  a  deceased  person,  **  J.  W.  paid  me 
three  months'  mterest,"  which  was  followed  by  other  entries  pointing  to  a  loon 
toJ.  W.: 

Held  to  be  admissible  as  evidence,  whether  or  not  the  eflect  of  it  when  admitted 
would  be  to  establitdi  the  existence  of  a  debt  due  to  the  testator* 
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William  Forster  Taylor,  the  testator  in  the  causes,  by 
his  will,  made  in  September,  1872,  gave  legacies  amounting 
in  all  to  £3,100,  to  certain  members  of  his  own  family,  ana 
legacies  to  the  amount  of  £4,000  to  certain  members  of  the 
family  of  his  deceased  wife,  including  a  legacy  of  £2,000  to 
James  Witham,  who  had  married  Elizabeth  Bedgrove,  a 
niece  of  the  testator's  late  wife,  and,  as  Witham  alleged, 
his  adopted  daughter ;  and  the  testator  gave  the  residue  of 
his  estate  to  his  brother  Joseph  Taylor,  and  appointed 
Witham  and  Taylor  executora  of  his  will. 

The  testator  died  in  July,  1876,  and  shortly  afterwards  a 
question  arose  as  to  the  legacy  of  £2,000  to  Witham  under 
the  following  circumstances :  it  appeared  that  in  December, 
1871,  shortly  after  Witham' s  marriage,  the  testator  had  ad- 
vanced him  £2,000,  which  he  expended  in  the  purchase  of  a 
house,  where  the  testator  afterwards  resided  with  Witham 
and  his  wife.  Taylor,  the  residuary  legatee,  contended  that 
the  sum  of  £2,000  so  advanced  was  not  a  gift  to  Witham 
but  a  loan,  and  to  be  repaid  with  interest  at  4  per  cent. 
Witham,  on  the  other  hand,  contended  that  it  was  a  gift  in 
the  nature  of  a  marriage  portion  to  his  wife. 

In  September,  1875,  an  agreement  was  entered  into  be- 
tween Witham  and  Taylor,  whereby  Witham  purported  to 
relinquish  all  claim  to  the  legacy  in  consideration  of  Taylor 
releasing  him  from  all  liability  to  refund  the  sum  of  £2,000 
advanced  by  the  testator.  *  Witham  subsequently  [606 
refused  to  carry  out  the  agreement.  Taylor  accordingly 
instituted  a  suit  to  enforce  the  performance  of  the  agree- 
ment, and  Witham  instituted  a  cross  suit  to  set  it  aside  on 
the  ground  of  surprise  and  pressure. 

Both  suits  came  on  for  nearing,  and  Witham  gave  his 
evidence  to  show  that  the  said  advance  was  a  gift  and  not  a 
loan. 

During  his  cross-examination  a  question  was  raised  as  to 
the  admissibility  of  certain  entries  in  the  testator's  private 
account  book,  the  genuineness  of  which  was  not  disputed, 
and  which  was  tendered  to  disprove  the  statement  of  the 
witness.    The  entries  were  as  follows : — 

"1872.     Oct.  1. 

J.  Witham  paid  me  three  months'  interest  .  £20  0  0  " 
and  on  another  page : — 

"  1872.     January. 

J.  Witham  acknowledge  lone  {sic)  to  this  date  £2,000. 
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*^1872.    March.    Interest    .        .        .        .  £30  0  0 

July  a    Interest.    Paid  me  .        .  20  0  0 

Oct.  1.     Interest.    Paid  me  .        .  20  0  0 

Dec.  27.    Paid  intei'est  .        .        .  20  0-  0 

80  0  0" 


**1872.    Dec.  27. 

Paidoflf£20.  Left       £1,980    0    0 


»f 


Cookson^  Q.O.,  Bosanqtcet  and  Rawlins^  for  Tavlor :  We 
do  not  dispute  that  these  entries  are  in  the  handvn-iting  of 
the  testator,  and  were  made  at  the  time,  but  we  contend 
that  they  cannot  be  admitted  as  evidence.  They  can  only 
be  admitted  if  they  come  within  the  general  rule  that  entries 
made  by  a  deceased  person,  if  against  his  interest,  are  re- 
ceivable as  evidence  of  the  facts  stated  in  such  entries. 
Here,  however,  we  submit  that  the  entries  in  the  account 
book,  so  far  from  being  against  the  interest  of  the  testator, 
are  directly  in  his  favor,  as  they  purport  to  show  that  there 
was  a  sum  of  money  due  to  him  from  Witham  of  which  at 
.  present  there  is  no  extrinsic  evidence :  Briggs  v.  Wilson  ('). 
607]  *Unles8  it  can  be  shown  aliunde  that  the  entries  are 
against  his  interest,  they  cannot  be  received. 

Chitty^  Q.C.,  Qrantham  and  Dyiie^  for  Witham :  These 
entries  are  admissible  in  evidence  for  all  purposes.  It  can- 
not be  said  that  any  of  them,  except  the  one  of  January, 
1872,  are  in  favor  of  the  testator' s  interest.  They  are  prima 
facie  against  his  interest,  and  it  is  immaterial,  for  the  pur- 
pose of  the  admissibility  of  the  entries,  what  will  be  the 
effect  of  them  when  admitted:  Higham  v.  Ridgway  (*). 

In  Doe  V.  Vowles  {*)  a  deceased  tradesman's  bill  for  repairs, 
with  his  receipt  thereon,  was  tendered  as  evidence  of  the 
work  having  been  done  for  the  person  charged,  and  Mr. 
Justice  Llttledale  rejected  the  evidence,  saying,  ^^The  cases 
have  gone  quite  far  enough ;  there  would  be  no  limit  if  such 
a  paper  as  this  was  admitted."  That  decision,  however, 
was  disapproved  of  by  Baron  Parke  in  lieg.  v.  IiHiabitants 
qf  Lower  Heyford  (*),  who  said  he  thought  it  contrary  in 
principle  to  iligham  v.  Ridgway. 

Jessel,  M.K.:  This  question  is  one  of  very  great  im- 
portance, not  merelv  in  this  particular  instance,  but  in 
many  other  cases.  The  I'eal  question  is,  under  what  circum- 
stances the  entry  made  by  a  dead  man  in  his  books  ought 
to  be  received  in  evidence. 

(')  6  D.  M.  <ft  O.,  12.  («)  1  Mood  h  Rob.,  261. 

O  10  £a8t»  109;  2  Sm.  L.  C,  Hh  ed.,        («)  2  Sm.  L.  C,  7th  ed,  p.  838. 
p.  8^0. 
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It  is,  no  doubt,  an  established  rule  in  the  courts  of  this 
country  that  an  entry  against  the  interest  of  the  man  who 
made  it  is  receivable  in  evidence  after  his  death  for  all  pur- 
poses. What  is  the  meaning  of  its  being  against  his  inter- 
est ?  I  adopt  the  view  of  Mr.  Baron  Parke  in  the  case  of 
Reg,  V.  Inhabitaids  of  Lower  Heyford^  that  it  must  be 
prima  facie  against  his  interest,  that  is  to  say,  the  natural 
meaning  of  the  entry  standing  alone  must  be  against  the 
interest  of  the  man  who  made  it 

Of  course,  if  you  can  prove  oZiunde  that  the  man  had  a 
particular  reason  for  making  it,  and  that  it  was  for  his  inter- 
est, you  may  destroy  the  value  of  the  evidence  altogether, 
but  the  question  of  admissibility  is  not  a  question  of  value. 
The  entry  may  be  *utterly  worthless  when  you  get  [608 
it,  if  you  show  any  reason  to  believe  that  he  had  a  motive 
for  making  it,  and  that,  though  apparently  against  his  in- 
terest, yet  really  it  was  for  it ;  but  tnat  is  a  matter  for  sub- 
sequent consideration  when  you  estimate  the  value  of  the 
testimony. 

But  it  IS  said  that,  in  orider  to  make  the  entry  available  in 
evidence,  you  must  show  by  independent  testimony  that  it 
is  an  entry  against  interest.  The  case  before  me  is  an 
alleged  entry  of  payment  of  interest  made  in  the  testator's 
ordinary  day-book;  I  need  not  say  that  it  is  a  genuine 
book,  l>ecause-the  genuineness  of  it  is  not  disputed,  and  it 
is  in  the  middle  of  a  number  of  other  entries. 

The  words  are  these :  '*  October  1st,  1872.  J.  Witham 
paid  me  three  months'  interest  £20."  The  prima  facie 
meaning  of  that  entry  is  a  receipt  of  money  for  interest  by 
the  testator.  It  may  have  a  collateral  effect,  the  words  be- 
ing, "Paid  me  three  months'  interest,"  and  show  that  J. 
Witham  owed  him  a  debt.  That  may  be,  but  that  is  not 
the  natural  meaning  of  the  entry.  The  entry  is  a  note  in 
the  testator's  cash-book  of  a  receipt  of  money  by  him  which 
is  naturally  against  his  interest.     If  the  debt  were  not  dis- 

Suted  it  would  clearly  be  so,  and,  beyond  (Question,  the 
ispute  of  the  debt  makes  it  otherwise.  In  this  particular 
case,  therefore,  the  real  value  of  the  entry  is  as  evidence 
that  there  was  a  debt.  But  that  is  a  collateral  circum- 
stance ;  if  I  at  once  admit  the  entry  as  being  naturally  and 
prima  fade  a^inst  interest,  I  should  say  the  use  which  has 
been  made  of  it  is  quite  immaterial ;  that  is  according  to  all 
the  authorities.  But  then  it  was  said  that  you  must  oe  able 
to  show  prima  facie  that  there  is  something  to  connect  it 
with.  Now,  even  assuming  the  rule  could  go  so  far  as  that, 
I  do  not  understand  that  it  has  been  anywhere  laid  down 
18  Eno.  Rep.  90 
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that  yoa  mast  prove  the  debt  incontestably,  though  Mr. 
Jastice  Littledale,  in  the  case  referred  to  of  Doe  v.  Vowles  ('), 
rejected  evidence  which  I  think  ought  to  have  been  received. 
In  that  case  there  was  a  bill  for  repairs  by  a  carpenter  with 
a  receipt  for  the  amount  of  it,  and  it  was  said  there  was  no 
evidence  that  the  repairs  had  been  done.  It  was  not  in 
favor  of  the  interest  of  the  carpenter,  because  he  had  given 
a  receipt  for  the  whole  bill,  and  I  see  no  reason  why  the 
entry  was  not  fairly  admissible.  It  proved  that  the  carpen- 
009]  ter  ^had  been  paid  for  what  work  he  had  done ;  it 
was,  as  it  appears  to  me,  clearly  an  entry  against  interest, 
and  I  so  far  prefer  the  decision  of  Mr.  Baron  Parke  to  the 
decision  of  Mr.  Justice  Littledale. 

Then  assume  for  a  moment  that  it  is  necessary  there  must 
be  something  more,  which  I  do  not  think  there  should,  be- 
yond its  being  priTua  facie  against  interest.  In  this  case 
we  have  something  more  proved,  namely,  that  the  testator 
made  an  advance  of  £2,000  to  Mr.  J.  Witham ;  it  is  proved 
that  he  received  tl^is  £20,  and,  as  I  understand,  it  is  one  of 
the  sums  which  have  been  proved  to  have  been  paid  to  him 
by  Mr.  J.  Witham.  Therefore,  in  this  case  there  is  certainly 
a  good  deal  more  than  the  mere  entry,  and  if  it  were  neces- 
sary that  you  should  show  a  prima  facie  case  also  of  the 
existence  of  something  beyond  the  mere  entry,  I  think  you 
liave  it  here.  But  I  ground  my  decision  on  the  first  point, 
although  I  call  in  aid  the  second. 

The  other  entries  are  these :  *'  July  8th.  luterest  paid  me 
£20."  "October  Is t.  Interest  paid  me  £20."  "December 
27th.  Paid  interest  £20."  As  regards  those  three  entries 
they  are  simply,  "Interest  paid,"  and  they  do  not  show 
payment  from  anybody  standing  alone. 

Why  should  a  man  enter  in  his  book  "  Interest  paid  me," 
intending  to  make  an  entry  for  himself,  and  not  against  him- 
self 1  Obviously  the  natural  meaning  of  it  is  that  it  is 
against  himself.  "Interest"  standing  alone  would  not 
help  him ;  but  these  entries  appear  to  be  connected  with 
two  other  entries:  "December  27.  Paid  oflf  £20;"  that  is 
against  his  interest,  but  following  that  there  is  this,  "Left 
£1,980,"  and  that  enables  you  to  carry  your  eye  to  the  con- 
necting entry,  which  is— "January,  1872.  J.  Witham  ac- 
knowledged loan  to  this  date  £2,000,"  and  then  you  see  you 
connect  the  entries  with  the  £1,980.  No  doubt,  if  admissi- 
ble, it  becomes  very  important  evidence  by  reason  of  con- 
necting it  with  the  rest  of  the  entry,  but  the  entry  itself  is 
only  an  entry,  "Interest  paid  me."    It  would  not,  standing 

(1)  1  Mood.  <fc  Rob.,  261. 
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alone,  have  been  evidence  of  a  debt  from  any  particular  per- 
son independent  of  the  connection,  and  it  appears  to  me 
when  a  man  puts  "Interest  paid  me,"  or  "Paid  off  £20,"  it 
is  prima  fade  a  clear  ently  against  interest  which  ought  to 
be  admitted,  and  I  admit  it  on  the  general  ground ;  but  in- 
dependently of  the  general  ground,  *there  is  proof  [610 
that  the  £2,000  was  paid  to  J.  Witham,  and  there  i^  proof 
that  every  one  of  these  four  sums  of  £20  was  actually  paid 
to  the  testator,  so  that  here  again  we  have  this,  fact,  that 
there  are  entries  not  standing  alone,  but  connected  with  the 
facts  proved.  I  have  no  hesitation  in  saying  that  it  is  not 
only  admissible  as  evidence,  but  is  evidence  of  a  very  ma- 
terial character,  and  I  rule  accordingly. 
All  the  entries  were  then  admitted. 

Solicitors :    •/".  L.  Mathews ;  Prior,  ^WQ^  Church  &  Ad- 
amSj  agents  for  Drummond,  Kobinson  &  Till,  Croydon. 

As  to  when  an  entry  made  by  a  party  proved  otherwise  than  by  the  writing 

against  his  interest  is  competent  evi-  itself,  is  not  evidence  against  the  as- 

dence  :  see  1  Greenl.  Ev.^  g  120  et  seq.;  signee  of  the  mortgage  subsequent  to 

2  id.,  g  291;  1  Wliart.  Ev.,  §§  226-287.  such  date,  of  a  payment  by  the  mort- 

An  entry  made  by  a  deceaised  coUec-  ps^^ '  Foster  «.  Beals,  21  N.  Y. ,  247, 

tor  of  taxes  in  a  private  book,  kept  by  §5&-l,  distinguishing  Jermain  v.  Den- 

him  for  his  own  convenience,  whereby  niston,  supra, 

he  charged  himself  with  th^  receipt  of  Where  the  defendants  attempted  to 
sums  of  money;  held  to  be  evidence  show  that  a  judgment  by  confession, 
against  a  surety  of  the  fact  of  the  re-  between  other  parties,  under  which 
ceipt  of  such  money  in  an  action  on  a  plaintiff  claimed  title  to  the  goods  in 
bond  conditioned  for  the  due  payment  controversy,  was  without  consideration 
of  the  taxes  by  the  collector,  although  and  collusive,  and  had  given  some  evi- 
the  parties  by  whom  the  money  had  dence  of  a  confederacy  l^tween  the  par- 
been  paid  were  alive,  and  might  have  ties  to  the  judgment,  at  the  time  it 
been  called  as  witnesses;  and  that  was  confessed,  to  defraud  creditors; 
upon  the  general  principle  that  the  en-  held,  that  it  was  not  competent  for 
tiT  was  to  the  prejudice  of  the  party  them  to  prove  the  declaration  of  the 
who  made  it :  Middleton  v,  Mellon,  10  defendant  in  the  judgment,  made  be- 
Bam.  &  Cress.,  817,  21  Ei^.  Com.  Law  fare  it  was  confessed,  to  the  effect  that 
Rep.;  Sherman  o.  Crosby,  llJohns.,  70.  the  plaintiff  in  the  judgment  was  in- 

Entries  in  the  books  of  a  bank,  and  debted  to  him,  the  defendant :  Legg  «. 

in  the  pass-book  of  the  maker  of  a  Olney,  1  Denio,  202. 

promissory  note   held    by  the   bank,  It  seems  that  such  declarations  would 

made  while  the  bank  was  the  owner  of  be  admissible,  if  made  at  or  after  tho 

the  note,  are  competent  evidence,  in  a  time  of  the  coiifession  of  the  judgment 

suit  on  the  note  brought  by  one  to  and  in  furtherance  of  the  common  ob- 

whom  it  was  transferred  after  it  be-  ject :  Legg  o.  Olney,  1  Denio,  202. 

came  due,  to  show  that  it  had  been  It  is  not  competent  to  prove,  for  the 

Said.     Such  entries  are  themselves  evi-  purpose  of  establishing  the  fact,  that  a 

ence,  prima  facie,  when  no  circum-  chattel  mortgage  was  executed  as  secu- 

stances  of  suspicion  appear,  of  the  time  rity  for  a  note  given  to  compound  a 

when  they  were  made :  Jermain  «.  Den-  felony,  that  one  of  the  assignors  of  the 

niston,  6  N.  Y.,  276 ;  1  Greenl.  Ev.,  mortgage  Said,  before  the  assignment 

§§  147-S.  thereof,  that  he  knew  the  mortgage 

Though   the  written   receipt   of   a  was  given  to  settle  and  drop  a  criminal 

mortgagee,  the  date  of  which  was  not  prosecution  :  Earl  v.  Clute,  2  Abb,  Ct. 
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App.  Dec.»  1,  and  see  cases  cited  in  sary  on  the  trial  of  any  action  or  in  any 

note;  S.  C,  1  Keyes,  30.  judicial  proceeding  to  prove  the  ser- 

Entries  made  by  third  persons  in  the  vice  of  any  notice,  an  affidavit  showing 

usual  coarse  of  employment  contempo-  such  service  to  have  l^een  made  by  the 

raneously  with  the  transaction  record-  person  malting  such  affidavit,  shall  be 

ed,  are  admissible,  to  prove  the  fact  received  as  presumptive  evidence  of 

stated,  after  the  death  of  the  person  by  such  service,  upon  first  proving  thai 

whom  the  entry  was  made.    An  entry  such  person  is  dead  or  insane."    Laws 

by  an  attorney  in  his  register  of  the  1858,  ch.   244,  p.   894 ;  4  Edm.   St., 

making  of  an  order  or  decree  is  within  645-6 ;  3  B.  8.,  6th  ed.,  663. 

the  rule:  Fisher  o.  Mayne,  67  N.  Y.,  The  books  of  a  corporation  are  ad- 

77 ;  Livingston  f>,  Amoux,  66  N.  Y.,  misslble  as  evidence  against  its  stock- 

507,  518;  Doe  v,  Tinford,  5  Bam.  &  holders:  Culver  «.  lliird, etc., 64  Bis., 

Ad.,  898 ;  Brewster  v.  Doane,  2  Hill,  528. 

537 ;  Leland  «.  Cameron,  31  N.  Y.,  115;  A  mere  indorsement  made  on  a  note 

IQreenl.  £v.,§115;  2  Fisher's  Digest,  byHhe  pluntiff  himself,  without  the 

3799 ;  1  Whart.  on  Ev.,  §§  288-251.  knowledge  of  the  defendant  or  proof  of 

See  15  Eng.  Bep.,  371  note.  payment  of  the  sum  Indorsed,  wiU  not 

The  rule  applies  to  entries  made  by  take  the  demand  out  of  the  statute  of 

a  physician  snowing  the  time  of  birth  limitations :    Whitney   «.   Bigelow,  4 

of  a  person,  after  the  death  of  the  phy-  Pick.,  110 ;  Bosebocmi «.  Billlngton,  17 

sician  :  Arms  «.  Biiddleton,  23  Barb.,  Johns.,  182  ;  Mnrtagh  v.  Crawford,  12 

571.  Irish  Law  Bep.;  4n8 ;  WiUis  v.  New- 

To  render  an  entry  made  by  a  person  ham,  3  Younge  ft  Jervis,  518 ;  Taylor  «. 

in  the  course  of  business  or  duty  ad-  McDonald,  2  Mills'  Const.  Bap.  (8.  C), 

missible  in  evidence  after  his  death,  it  178  ;  1  Greenl.  Ev.,  g§  121-4 ;  2  id., 

is  not  necessary  that  the  duty  should  %  291. 

be  one  imposed  by  law.  Though  the  rule  is  preBomptlYely 
An  entry  of  the  baptism  of  T.  D.,  otherwise,  if  it  be  first  shown  that  it 
contained  in  the  baptism  book  of  the  was  or  had  been  made  before  th^  stat- 
Boman  Catholic  parish  church  in  the  nte  had  run,  when  its  operation  would 
handwriting  of  the  clergyman  who  per-  be  against  the  interest  of  the  party 
formed  the  ceremony,  was  received  in  making  it :  on  such  proof  being  giren 
evidence  after  his  death,  it  being  proved  it  is  ^^od  evidence  for  the  oons^eim- 
that,  by  the  rules  of  the  church,  it  was  tion  of  the  jury  :  Boselioom  v.  Billing- 
his  duty  to  make  the  entry,  and  that  ton,  17  Jojms.,  182 ;  1  Greenl.  Ev., 
neglect  of  such  d  uty  would  render  him  §§  120-^  ;  2  id. ,  §  291 ;  Wheeler  «.  Bob- 
liable  to  ecclesiastical  penalties:  Dil-  inson,  50  N.  H.,  303,  304;  Coffin  «. 
Ion  «.  Tobin,  6  Cent.  L.  J.,  285,  Irish  Buckman,  12  Maine,  471 ;  Chandler  «. 
Court  of  Probate,  disapproving  Davis  Lawrence,  3  Mich.  261 ;  Evans  v.  Smith, 
9.  Lloyd,  1  Car.  ft  Kirw.,  275,  approv-  34  Maine,  83 ;  Chase  «.  Smith,  5  Verm., 
ing  Malone  v.  Lestrange,  2  Irish  Eq.  586;  Shermans. Crosby, llJohns., 70; 
B.,  16,  and  distinguishing  Farrell  o.  Woodliouse  v.  Simmons,  73  N.  C,  80, 
Maguire,  3  Irish  Law  Bep.,  187.  32,  and  cases  cited ;  Williams  v,  Alex- 
See  also  1  Whart.  Ev.,  §§  219,  660.  ander,  6  Jones  (N.  C),  137. 
Where  the  person  who  served  a  no-  An  indorsement,  in  the  handwriting 
tice  to  quit,  died  between  the  hearing  of  the  debtor,  but  not  signed  by  him, 
of  a  civil  bill  of  ejectment  below,  and  of  a  payment  of  part  of  a  promissory 
the  hearing  on  appeal,  it  was  held  the  note,  will  not  prevent  the  operation  of 
service  might  l>e  proved  by  a  memO-  thestatuteof  limitations,  if  no  money  or 
randum  in  his  handwriting,  and  that  valuable  consideration  actually  passes 
it  was  not  necessary  to  prove  it  by  between  the  parties,  even  if  the  parties, 
proof  of  his  evidence  l)elow  :  Faman  at  the  time  of  the  indorsement,  orally 
V.  Tisdall,  Six  Circuit  Cases  (Irish),  5.  agree  that  it  shall  be  deemed  to  be  a 
But  see  Stapylton  v.  Clough,  22  Eng.  payment :  Blanchard  v.  Blanchard,  122 
L.  and  Eq.  B.,  275,  2  Ell.  ft  Bl.,  933,  Mass.,  558 ;  Carroll  «.  Forsyth,  69  Dls., 
contra  aa  to  a  mere  verbal  declaration  128;  Kimball  v.  Kimball,  16  Mich., 
of  such  service.  211 ;  Cliambers  v.  Marks,  25  Penn.  St. 
It  is  provided  in  New  York  by  stat-  Bep.,  296 ;  Woodhouse  o.  Simmons,  73 
ute,  that  '^  whenever  it  shall  be  neces-  N.  C,  80,  32,  and  cases  cited. 
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Thongh  sacli  an  indonsement  wonld  to  explanation  :  Blancbaid  v.  Blanch- 
be  prima  facie  evidence  of  an  actoaJ  ard,  123  Maes.,  561 ;  Hildretb  «.  CBri- 
payment :  Blanckard  «.  Blandiard,  122  en,  10  Allen,  104 ;  Foster  v.  Dawber, 
Mass.,  660 ;  Sibley  f>.  Phelps,  6  Cnsh.,  6  Exch.,  889,  848 ;  McCrea  «.  Ponnort, 
172.  leWend.,  4i60,478. 

Sach  an  indorsement  is  always  open 


[3  Chancery  Division,  610.] 
M.K,  Jane  19, 1876. 

COHMISSIONEBS    OF    SeWERS    OF  THE  ClTY  OF  LONDON  V. 

Gellatly. 

[187l'    L.    127.] 

AcHon — Pr€U!iice — Kitmermts  Pixrtiei — JiepretetUiUion  hy  Defendant — Erjforcing  Judg- 
metU  againxt  Party  represented — Binding  Judgment — Qupplemental  Proceeding, 

A  suit  was  instituted  in  the  Court  of  Chancery  by  plaintiffs  on  behalf  of  themselves 
and  all  other  occupiers  of  lands  and  tenements  within  Epping  Forest,  against, 
amongst  others,  the  lord  of  a  manor  within  that  forest  and  two  grantee^  from  that 
lord  of  part  of  the  wastes  of  the  manor.  The  p]ainti£b  claimra  to  be  entitled  to 
rights  of  common  over  the  wastes  of  the  manor,  and  all^^  that  the  lord  of  the 
manor  in  question  inclosed  or  authorized  the  inclosure  of  large  portions  of  the  waste, 
so  as  to  interfere  with  the  rights  of  common,  and  had  granted  other  portions  of  the 
waste  to  persons  who  made  simil&r  inclosnres,  and  that  such  persons  were  too  numer- 
ous to  be  made  parties  to  tlie  suit,  but  were  sufficiently  represented  by  the  two  gran- 
tees made  defendants  thereto.  A  decree  was  made  establishing  the  right  of  common 
claimed,  and  granting  an  injunction.  After  the  Judicature  Acts  came  into  operation 
the  same  plaintiffs  filed  a  supplemental  statement  of  claim  against  another  grantee 
from  the  same  lord,  seekiDg  to  have  the  benefit  of  the  decree  against  him,  and  an 
injunction : 

Hdd,  on  demurk^r,  that  the  defendant  was  bound  by  the  decree  in  the  suit  so  that 
he  could  not  litigate  the  right  of  common  thereby  established : 

Hdd,  also,  that  the  proceedings  for  enforcing  the  decree  against  him  were  not 
purely  supplemental,  but  in  the  nature  of  origin^  proceedings. 

This  was  a  demurrer  to  a  "supplemental"  statement  of 
claim.  The  "writ  in  the  action  was  issued  on  the  13th  of 
April,  1876.  *The  plaintiffs  were  the  Commissioners  [611 
oi^ Sewers  of  the  City  of  London  on  behalf  of  themselves  and 
all  other  the  owners  and  occupiers  of  lands  and  tenements 
lying  within  the  Forest  of  Essex,  in  the  county  of  Essex, 
other  than  the  waste  lands  of  the  said  forest,  except  such  of 
them  as  were  defendants  to  the  further  reameuded  bill 
of  complaint  in  the  statement  of  claim  mentioned,  or  were 
in  the  said  bill  alleged  to  be  sufficiently  represented  by  the 
defendants  thereto,  or  some  of  them,  and  except  the  defen- 
dant to  the  action.    The  defendant  was  Peter  Gellatly. 

The  statement  of  claim  stated  to  the  following  effect :  On 
the  14th  of  August,  1871,  the  plaintiffs  filed  in  the  Higli 
Court  of  Chancery  the  original  bill  in  Commissioners  of 
Sewers  cf  the  City  of  London  v.  OUtsse  ('),  which  was  af  ter- 

0)  Law  Rep.,  7  Ch.,  466;  Law  Bqi.,  19  £q.,  184. 
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wards  amended,  reamended,  and  farther  reamended,  and  as 
farther  reamended  was  on  behalf  of  the  plaintiffs  and  all 
other  the  owners  and  occupiers  of  lands  and  tenements  lying 
within  the  forest  of  Essex  in  the  county  of  Essex,  otherwise 
Waltham  Forest  or  Epping  Forest,  other  than  the  waste 
lands  of  the  said  forest,  except  such  of  them  as  were  defen- 
dants thereto,  or  were  thereafter  alleged  to  be  sufficiently 
represented  by  the  defendants  thereto  or  some  of  them. 
Among  the  defendants  to  the  further  reamended  bill  were 
John  Whitaker  Maitland,  Chamberlayne  Hickman  Lake, 
and  John  Williams.  The  further  reamended  bill  allt^ed 
(in  accordance  with  the  fact)  that  the  said  Forest  of  Essex, 
commonly  called  Waltham  Forest  or  Epping  Forest,  con- 
tained a  large  tract  of  waste  and  inclosed  lands,  and  in- 
cluded, amongst  other  manors  or  reputed  manors  therein 
mentioned,  the  whole  of  the  manor  of  Loughton  (of  which 
John  W.hitaker  Maitland  was  lord),  and  that  the  lords  and 
ladies  of  several  of  the  manors  within  the  forest,  as  such 
lords  and  ladies  or  in  some  other  capacity,  pretented  to  be 
entitled  to  inclose  the  waste  lands  of  the  said  forest,  and  to 
dig  up  and  destroy  the  pasture,  turf,  and  other  herbage 
growing  thereon,  and  had  respectively  inclosed,  or  author- 
ized or  sanctioned  the  inclosure,  of  large  tracts  of  the  said 
wastes,  and  in  particular  that  several  of  the  defendants  had 
made  certain  inclosures  from  the  said  wastes  which  were 
specified  in  the  further  reamended  bill,  and  that  the  said 
ol2]  J*  W.  Maitland  ^had  authorized  or  sanctioned,  among 
other  inclosures  within  the  last  eight  years  before  the  filing 
of  the  said  original  bill,  a  series  of  inclosures  containing  al- 
together about  1,800  acres,  and  comprising  the  whole  of  the 
waste,  within  his  said  manor  with  the  exception  of  a  few 
small  plots  thereof,  and  had  sold  and  granted  or  conveyed 
a  piece  of  inclosed  land  (in  the  said  bill  i)articularly  de- 
scribed) to  the  said  John  Williams,  who  claimed  to  tie  the 
owner  thereof  by  virtue  of  such  grant  or  conveyance,  and 
that  the  other  persons  to  whom  portions  of  the  waste  lands 
within  the  said  forest  inclosed  in  the  manner  thereinbefore 
complained  of  were  alleged  to  have  been  sold  and  granted 
or  conveyed  as  aforesaid,  and  who  claimed  to  be  owners  or 
occupiers  of  such  waste  lands,  and  the  other  persons,  if  any, 
who  claimed  to  be  owners  or  occupiers  of  waste  lands  within 
the  said  forest,  were  too  numerous  to  be  made  parties  to  the 
said  suit,  and  that  they  were  sufficientlv  represented  for  the 
purposes  of  the  said  suit  by  the  defendants  thereto  or  sonio 
of  them.  The  said  Chamberlayne  H.  Lake  and  John  Wil- 
liams were  made  parties  to  the  said  suit  of  Commissioners 
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■ 

of  Sewers  v.  Olasse  (')  for  the  purpose  of  representing,  and 
(as*  the  plaintiffs  alleged)  they  did  isnfBciently  represent, 
grantees  of  the  waste  lands  of  the  said  forest  inclosed  in 
manner  in  the  said  farther  reamended  bill  mentioned.  The 
case  of  Commissioners  qf  Sewers  v.  Olasse  was  heard  before 
the  Master  of  the  Bolls,  who,  on  the  20th  of  November,  1874, 
made  a  decree  declaring  that  the  plaintiffs  and  the  other 
owners  and  occupiers  of  lands  and  tenements  lying  within 
that  part  of  the  Forest  of  Essex,  in  the  .county  of  Essex,  now 
known  by  the  name  of  Epmng  Forest,  other  than  the  waste 
lands  of  the  said  Epping  Forest,  were  entitled  in  right  of 
and  as  appurtenant  to  their  several  lands  and  tenements 
within  the  said*  Epping  Forest,  to  a  right  of  common  of  pas- 
ture upon  all  the  waste  lands  of  the  said  Epping  Forest  for 
all  manner  bf  cattle  (that  is  to  say,  neat  beasts  and  horses) 
commonable  within  the  forest,  levant  and  couchant  upon 
their  respective  lands  within  the  said  Eppinj^  Forest,  accord- 
ing to  the  assize  and  customs  of  the  said  Epping  Forest ;  and 
that  the  plaintiffs  were  entitled  to  an  injunction  to  restrain 
certain  of  the  defendants  (including  J.  W .  Maitland,  0.  H. 
*Lake,  and  J.  Williams)  from  permitting  or  suffer-  [613 
ing  to  be  or  to  remain  inclosed  or  built  upon  any  of  the 
waste  lands  of  the  said  Epping  Forest,  other  than  and  ex- 
cept {a)  lands  which,  on  the  14th  of  August,  1871,  were  actu- 
ally covered  with  buildings,  or  actujLlly  inclosed  and  used  as 
the  gardens  belonging  to  or  curtilages  of  buildings,  or  (&) 
lands  actually  inclosed  on  or  before  the  14th  of  August, 
1861,  and  he  granted  an  injunction  for  the  purpose  of  giving 
effect  to  such  declarations.  This  decree  was  enrolled  in 
Chancery  on  the  30th  of  Jijly,  1876. 

The  defendant  Peter  Gellatly  claimed  to  be  the  owner  of 
and  was  in  the  possession  and  occupation  of  several  pieces 
of  land,  parts  of  the  waste  lands  oi  Epping  Forest,  and  in- 
cluded in  inclosures  specified  and  complained  of  in  the  bill 
filed  in  the  suit  of  Commissioners  oj  Sewers  v.  Olasse  ('). 
These  pieces  of  land  contained  together  66a.  2r.  7p.  or  there- 
abouts, and  were  granted  or  conveyed  by  the  said  John  W. 
Maitland  on  the  24th  of  June,  1862,  and  on  subsequent  days, 
as  to  part ' thereof ,  to  the  defendant  Peter  Gellatly,  and  as 
to  the  residue  thereof  to  Edward  Gellatly,  his  brother,  and 
that  such  of  them  as  were  formerly .  copyhold  of  the  said 
manor  of  Loughton  had  since  been  enfranchised.  These 
pieces  of  land  were  now  fenced  in  or  otherwise  inclosed,  but 
were  not  lands  which  on  the  14th  of  August,  1871,  were 
actually  covered  with  buildings,  or  actually  inclosed  and 

O  Lajr  Rep.,  7  Ch.,  456;   Law  Hop.,  19  Eq.,  184. 
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used  as  the  gardens  belonging  to  or  curtilages  of  buildings, 
nor  lands  actually  inclq^sd  on  or  before  the  14th  of  An- 
gust,  1861. 

The  defendant  Gellatly  alleged  that  he  was  not  represented 
in  the  suit  of  Com/mssioners  of  Sewers  v.  Olasse,  and  was 
not  bound  by  the  decree  therein,  and  declined  to  remove  the 
fences  surrounding  the  said  pieces  of  land  granted  to  him. 

The  plaintiffs  cmimed  that  the  action  might  be  taken  as 
supplemental  to  the  suit  of  CoTumissioners  of  Seuoers  v. 
Otasse  ;  that  they  might  have  the  same  benefit  of  the  decree 
in  that  suit  and  the  same  relief  against  the  defendant  as  if 
he  had  been  a  party  to  that  suit ;  and  an  injunction  to  re- 
strain the  defendant  from  permitting  the  said  pieces  of  land 
to  remain  inclosed  or  built  upon,  and  from,  carrying  away 
the  soil  thereof,  and  injuring  Uie  turf,  herbage  and  pasture 
thereon. 

614]  *OhiUy^  Q.C.,  and  Yaughan  Hawkins^  for  the  de- 
fendant :  First :  The  defendant  not  having  been  a  party  to 
the  suit  of  Ckmimis.sioners  of  8ev>er8  of  the  (My  of  London 
v.  Olasse  ('),  is  not  bound  hand  and  foot  by  the  decree  made 
therein,  so  that  he  cannot  litigate  the  questions  over  again. 
In  giving  jud^ent  on  the  demurrer  in  that  case  Lord  Jus- 
tice James  said  (') :  ^*  It  is  said  that  the  decision  of  this  court 
may  prejudice  people  who  are  absent  That  is  a  question 
for  these  people  and  not  for  the  defendants.  They  do  not 
represent  them,  and  they  are  not  the  protectors  of  those 
persons  who  are  absent.  It  will  onl^  prejudice  them  in  ex- 
actly the  same  way  as  an  action  against  one  of  ibe  tenants. 
Supposing  an  action  had  been  brought  by  one  of  the  com- 
moners against  one  of  the  encroachers,  and  a  verdict  obtained 
— that,  of  course,  to  a  great  extent,  practically  would  pre- 
judice every  one  else,  and  to  that  extent  a  decree  here  might 
prejudice  persons  who  are  absent.  But  of  course  no  pro- 
ceedings here  will  ever  be  a  res  jvdicata  against  a  i)erson 
who  is  not  present  to  defend  himself,  and  it  will  be  open  to 
him  to  make  any  defence  afterwards. ' '  No  doubt  the  decree ' 
will  be  evidence,  and  very  cogent  evidence,  against  the  de- 
fendant, and  it  may  be  very  difficult  for  the  present  defen- 
dant to  rebut  that  evidence;  but  all  we  contend  on  this 
occasion  is,  that  the  decree  does  not  absolutely  prevent  the 
defendant  from  litigating  the  question.  It  is  right  that  it 
should  be  so ;  for  the  plaintiff  has  the  right  to  select  the  de- 
fendants to  his  suit,  and  it  is  impossible  for  the  court  in  cases 
such  as  these  to  prevent  collusion:  PoweU  v.  Wrig?U{*). 

0)  Law  Rep.,  1  Ch.,  466;  Ibid,  19  Eq.,        («)  Law  Rep..  7  Ch.,  466. 
184.  (»)  1  Beav.,  444. 
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Besides,  this  case  is  different  f ronuthose  in  which  the  principle 
of  representation  has  been  allowed ;  for  in  all  those  the  parties 
represented  were  connected  by  a  common  link  in  some  way, 
as,  for  example,  by  being  tenants  in  the  same  manor,  share* 
holders  in  the  same  company,  creditors  of  the  same  estate,, 
and  so  on ;  bat  the  present  defendant  is  merely  the  owner 
of  a  separate  inclosure,  and  has  no  connection  with  the  per- 
sons made  defendants  to  the  former  sait. 

[The  Master  of  tub  Rolls  :  The  defendant  is  one  of  the 
very  numerous  owners  of  aparticular  waste.] 

Secondly :  The  Epping  Forest  Amendment  Act,  1872  (35 
&  36  *Vict.  c.  93,  ss.  2,  3),  provides  that  no  new  legal  [615 
proceeding,  "except  such  supplemental  or  amended  bills 
as  may  be  filed  by  the  Commissioners  of  Sewers  for  the 
purpose  of  making  effectual"  the  suit  of  Commissioners  of 
Sewers  v.  Glassei^)  shall  be  instituted  without  leave  of  the 
Epping  Forest  Commissioners.  The  statement  of  claim  does 
not  allege  that  leave  has  been  obtained,  and  it  is  therefore 
demurrable,  Braund  v.  Earl  of  Deoon(^\  unless  it  is  a 
*' supplemental  bill"  within  the  meaning  of  the  section. 
Under  the  old  practice  this  would  clearly  not  have  been  a 
supplemental  suit.  A  bill  to  carry  a  former  decree  into 
effect  is  classed  by  Lord  Kedesdale  among  bills  in  the  nature 
of  original  bills  ^  and  a  supplemental  bill  is  defined  as 
merely  an  addition  to  the  original :  Mitf ord  on  Pleading  (*). 
This  would  clearly  have  been  an  original  biU  against  the 
present  defendant. 

The  Master  of  the  Bolls  referred  to  May<yr  of  York 
V.  PilJcington  (*)>  and  said  that  he  understood  the  rule  of 
the  Court  of  Chancery,  ever  since  Lord  Hardwicke's  time, 
to  have  been  this,  that  where  one  multitude  of  persons  were 
interested  in  a  ri^ht,  and  another  multitude  of  persons  in- 
terested in  contesting  that  right,  and  that  right  was  a  general 
right — and  it  was  utterly  impossible  to  try  the  question  of 
the  existence  of  the  right  between  the  two  multitudes  on  ac- 
couht  of  their  number — some  individuals  out  of  the  one 
multitude  might  be  selected  to  represent  one  set  of  claim- 
ants, and  anothejr  set  of  persons  to  represent  the  parties 
resisting  the  claim,  and  the  right  might  be  finally  decided 
as  between  all  parties  in  a  suit  so  constituted.  iSio  doubt 
the  plaintiffs  must  have  the  ri^ht  of  selecting  the  defendants 
unless  the  persons  interested  m  resisting  the  claim  chose  to 
file  a  bill  to  establish  their  rights,  in  which  case  the  two  suits 

(»)  Law  Rep.,  7  Ch.,  466 ;  Ibid,  19  Eq.,        (»)  6th  ed.,  pp.  86,  37. 
184.  (*)  1  Atk.,  282. 

(«)  Law  Rep.,  8  Ch.,  800. 

18  Eng.  Rep.  91 
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would  go  on  together  as  oross  suits.  For  example,  in  the 
present  case,  Mr.  GFellatly  might  have  filed  a  bill  to  restrain 
interference  with  his  inclosures,  and  there  might  have  been 
two  plaintiffs  selecting  their  defendants.  But  that  was  not 
done,  and  the  court  being  satisfied  that  the  parties  were  fairly 
61 6]  represented  before  it,  and  that  the  matter  was  *f airly 
contested,  made  a  final  decision  of  the  right,  and  everybody 
interested,  although  not  actually  present,  was  bound  by  that 
decision,  because  he  was  present  by  representation.  Mr.  Gel- 
latly  was  as  much  bound  as  he  would  have  been  in  a  suit  by 
a  shareholder  who  filed  a  bill  to  have  the  rights  of  the  share- 
liolders  declared,  as  in  Henry  v.  Or  eat  NortJiem  Railway 
Company  {^\  though  the  plaintiff  in  that  case  was  only  a 
single  shareholder.  But  if  Mr.  Gellatly  could  show  fraud 
or  collusion,  or  anything  of  that  sort,  or  show  that  the  court 
was  cheated  into  believing  that  the  case  was  fairly  fought  or 
fairly  represented,  when  m  point  of  fact  it  was  not,  then  he 
was  entitled  to  the  same  benefit  of  such  a  defence  as  anybody 
else  in  a  similar  case.  Again,  all  that  was  finally  decided 
was  the  existence  of  a  general  right  of  common,  and  it  was 
open  to  Mr.  Gellatly  to  show  that  he  had  special  ground  of 
exemption :  the  decree  was  not  final  against  him  for  any  other 
purpose  except  the  establishment  of  the  general  right  The 
plaintiffs  must,  however,  show  that  an  action  to  enforce  such 
a  decree  was  a  supplemental  proceeding. 

Fry,  Q.C.,  and  W.  R.  Fisher,  for  the  plaintiffs:  The 
defendant  is  clearly  bound  by  the  decree,  and  the  proper 
mode  of  enforcing  it  was  formerly  by  supplemental  bill, 
and  now  by  supplemental  action:  Adair  v.  New  River 
Company  Q ;  WeaU  v.  West  Middlesex  Waier  Works  Com- 
pany (•) ;  Jenkins  v.  Cross  {*).  Lord  Bedesdale  says  this : 
y  The  means  of  supplying  the  defects  of  a  suit,  continuing 
it  if  abated,  or  obtaining  the  benefit  of  it,  are,  1,  by  supple- 
mental bill.'* 

[The  Master  of  the  Bolls  :  But  he  says  also :  "6,  by 
original  bill  in  the  nature  of  a  supplemental  bill."  I  do  not 
think  you  can  have  a  purely  supplemental  bill  after  decree 
except  when  it  is  in  the  nature  of  a  bill  of  revivor.] 

We  further  submit  that  it  is  not  incumbent  on  us  to  allege 
that  we  have  obtained  leave  from  the  Commissioners. 

[The  Master  of  the  Rolls  said  that  Braund  v.  Earl 
of  Devon  (')  was  cleai-ly  in  point  as  to  that.] 

(»)  1  De  G.  A  J.,  606.  {*)  15  Sim.,  76. 

(«)  11  Yes.,  429.  O  Lnw  Kep.,  8  Ch.,  800. 

(3)  \  Jac.  A  W.,  858. 
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*[They  stated,  in  answer  to  questions  put  by  the  [617 
court,  that  leave  had  not  in  point  of  fact  been  obtained,  but 
that  they  believed  they  could  obtain  leave  from  the  Com- 
missioners.] 

Jessel,  M.B.:  This  demurrer  is  filed  on  two  grounds. 
The  first  is  one  of  substance,  viz.,  that  the  defendant  is  not 
bound  by  the  decree  which  I  pronounced  in  the  former  case. 
I  think,  for  the  reasons  I  nave  already  given,  that  he  is 
bound  by  it ;  and  in  my  opinion  the  defen&.nt  fails  on  that 
ground. 

The  other  ground  is,  that  leave  ought  to  have  been  given 
b^  the  Epping  Forest  Commissiofiers  before  the  suit  was  in- 
stituted. I  think  the  defendant  is  right  on  that  point  The 
words  in  the  act  are  that  ^'no  legal  proceedings,  except 
such  supplemental  or  amended  bills  as  may  be  filed  by  the 
Commissioners  of  Sewers  for  the  ffurpose  of  making  the 
said  suit  effectual,  shall,  after  the  passing  of  this  act,  be  in- 
stituted, brought  or  taken."  I  am  of  opinion  that  this  is 
neither  a  supplemental  bill  nor  an  amended  bill.  It  is  not 
a  supplemental  bill.  First,  it  is  not  a  bill  at  all,  but  I  pass 
that  over.  I  will  assume  it  to  be  a  bill  against  a  new  party, 
having  for  its  object  to  enforce  the  decree  obtained  so  far  as 
regardsthe  new  defendant.  Now,  that  party  might  put  in 
a  defence  showing,  for  instance,  that  tne  original  decree 
was  fraudulently  obtained,  or  that  he  has  some  special 
ground  why  his  particular  lands  are  exempt  from  the  right , 
m  question.  He  is  bound  by  the  declaration  that  there  is 
a  right  of  common  ^over  the  forest,  but  he  mav  deny  that 
his  particular  lands  are  part  of  the  forest ;  or  he  may  say 
they  were  disafforested  before  the  existence  of  the  general 
right,  although  perhaps  it  might  be  difficult  for  him  to  main- 
tain that.  However,  that,  in  my  opinion,  shows  the  sup- 
posed bill  to  be  an  original  bill ;  and  this,  therefore,  ou^ht 
to  have  been  an  original  statement  of  claim.  This  is  a  point 
of  substance  if  the  Commissioners  refuse  the  leave ;  and  in 
that  case  I  shall  hold  the  defendant  is  entitled  to  his  costs, 
the  object  of  the  act  being  that  no  defendant  was  to  be  vexed 
with  a  Chancery  suit  witnout  the  leave  of  the  Commission- 
ers. But  if  the  Commissioners  give  leave,  then  the  objection 
is  mere  form,  and  the  expense  of  this  hearing  will  ha^ve  been 
wasted.  The  result,  therefore,  in  my  opinion,  *ought  [618 
to  be,  to  give  the  plaintiffs  leave  to  amend  by  striking  out 
the  word  "supplemental,"  ai}d  stating  the  leave  of  the  Com- 
missioners if  it  is  obtained.  If  the  leave  of  the  Commis- 
sioners is  not  obtained  within  a  fortnight,  then  the  demurrer 
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will  be  allowed  with  costs ;  if  the  leave  of  the  CommissioQ- 
ers  is  obtained,  then  the  costs  will  be  reserved. 

Solicitors:   OeUaily^  Son  &  Warton;  Horne  &  Hunter^ 
agents  for  Nelson,  City  Solicitor. 


[3  Chancery  Division,  618.] 
M.R,  Juno  29, 1876. 

In  re  Frith  and  Osborne. 

[1876    P.     75.] 
Piyaer  of  8aU  and  Exchange — PartUUm — Vendor  and  Purehater — Tftfe, 

A  power  of  exchange  of  lands  is  properly  executed  by  a  partition. 

Accordingly,  where  an  undivided  moiety  of  lands  was  vested  in  A.,  B.,  and  C,  as 
trustees  of  a  settlement  which  expressly  authorized  a  partition,  and  the  other  nooiety 
was  vested  in  D.,  K,  and  F.,  as  trustees  of  a  settlement,  with  power  to  sell,  dispose 
of,  convey,  and  assign  the  said  hereditaments  for  such  a  price  in  money,  or  for  such 
an  equivalent  or  recompense  in  lands  and  hereditaments  as  to  the  trustees  should 
seem  reasonable,  and  for  that  purpose  to  revoke  the  old  uses  and  to  limit  other  uses 
and  trusts,  and  a  partition  deeid,  purporting  to  be  in  exerdse  of  the  said  powers,  was 
executed  by  the  trustees  of  the  two  moieties: 

Held,  that  the  partition  was  properly  effected  by  D.,  £.,  and  F.,  under  their 
power. 

Semble,  a  partition  between  any  number  of  persons  might  properly  be  effected 
under  a  similar  power. 

The  dictum  in  Sheppard's  Touclistone  ('),  that  "joint  tenants,  tenants  in  oommoUy 
and  coparceners  cannot  exchange  the  lands  they  do  so  hold  with  another  before  tiiey 
have  made  partition'*— -questioned. 

This  was  a.snmmons,  taken  out  under  the  Vendor  and 
Purchaser  Act,  1874,  for  the  purpose  of  obtaining  the  opin- 
ion of  the  court  on  the  validity  of  a  partition  deed  purport- 
ing to  be  made  in  exercise  of  a  power  of  sale  and  exchange, 
BO  far  as  the  same  related  to  the  hereditaments  comprised  in 
the  first  schedule  thereto,  which  were  the  subject-matter  of 
an  intended  purchase. 

By  an  indenture  dated  the  3d  of  April,  1861,  the  undi- 
619]  vided  *moiety  of  certain  hereditaments  devised  by 
the  will  of  a  testatrix  were  conveyed  unto  and  to  the  use  of 
F.  Falkner,  G.  Skinner,  and  S.  P.  Townsend,  in  fee  as  trus- 
tees of  the  settlement  of  Mr.  and  Mrs.  Pitzmaurice,  upon 
trust  as  therein  mentioned;  and  it  was  provided  that  it 
should  be  lawful  for  the  said  trustees,  at  the  request  of 
Pitzmaurice  and  hrs  wife,  or  the  survivor  of  them,  to  join 
and  concur  with  the  persons  entitled  to  the  other  undivided 
moiety  of  the  said  lieredi laments  in  making  a  partition 
thereof,  and  for  that  purpose,»by  any  deed  or  deeds,  to  re- 
voke the  uses  and  trusts  thereinbefore  declared,  and  to  de- 

(»)  Pogo  292. 
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clare  any  uses,  estates,  or  trusts  of  the  said  hereditaments 
wliich  it  should  be  thought  necessary  or  expedient. 

By  an  indenture  dated  the  9th  of  May,  1865,  the  other 
undivided  moiety  of  the  hereditaments  devised  by  the  said 
will  were  conveyed  unto  and  to  the  use  of  H.  Frith,  W. 
Boss,  and  John  Sparks,  in  fee,  upon  and  for  the  trusts  and 
purposes  of  an  indenture  of  settlement  of  even  date  there- 
with. And  by  the  last  mentioned  indenture  of  settlement 
(made  in  pursuance  of  articles  on  the  marriage  of  Mr.  and 
Mrs.  Frith)  it  was  agreed  that  the  said  H.  Frith,  W.  Ross, 
and  J.  Sparks,  therein  called  'Uhe  said  trustees,"  should 
stand  possessed  of  the  said  undivided  part  upon  trust  as 
therein  mentioned ;  and  it  was  thereby  agreed  that  it  should 
be  lawful  for  the  said  trustees,  with  the  consent  of  Frederick 
Frith  and  his  wife,  to  sell,  dispose  of,  convey,  and  assign 
the  said  hereditaments  and  premises,  or  any  part  thereof,  to 
any  person  or  persons,  by  way  of  absolute  sale  for  stlch  a 
price  in  money,  or  by  way  of  exchange  for  such  equivalent 
or  recompense  in  lands  and  hereditaments  as  to  the  said 
trustees  should  seem  reasonable,  and  for  that  purpose  to  re- 
voke, determine,  and  make  void  all  or  any  of  the  uses, 
trusts,  powers,  and  >  provisos  therein  expressed  and  con- 
tained as  to  all  or  any  part  or  parts  of  the  said  heredita- 
ments and  premises  of  which  the  trusts  were  therein 
expressed  (except  leases  made  in  execution  of  the  power 
thereby  given),  and  to  limit  and  appoint  any  such  new  or 
other  use  or  uses,  trust  or  trusts,  of^or  concerning  the  same 
hereditaments  and  premises,  or  any  part  or  parts  thereof,  as 
they  should  think  necessary  or  expedient. 

tfy  a  deed  of  partition  dated  the  ^d  of  February,  1868, 
between  Mrs.  Fitzmaurice  (who  had  survived  her  husband), 
of  the  first  part,  *Falkner,  Skinner  and  Townsend,  [620 
of  the  second  part,  Mr.  and  Mrs.  Frederick  Frith,  of  the 
.third  part,  and  Ilenry  Frith,  Ross  and  Sparks,  of  the  fourth 
part,  after  reciting  that  it  had  been  mutually  agreed  to  make 
a  partition  of  the  hereditaments  comprised  in  the  schedule 
thereto  in  the  shares  and  in  manner  thereinafter  appearing — 
one  undivided  moiety  of  the  same  hereditaments  being  then 
held  by  Falkner,  Skinner  and  Townsend,  as  trustees  of  the 
settlement  of  the  3d  of  April,  1861,  and  the  other  undivided 
moiety  by  Henry  Frith,  Koss  and  Sparks,  as  trustees  of  the 
settlement  of  the  9th  of  May,  1865--it  was  witnessed  that, 
in  pursuance  of  the  said  agreement,  and  for  effectuating  the 
said  intended  partition,  they  the  said  Falkner,  Skinner  and 
Townsend,  at  the  request  of  Mrs.  Fitzmaurice,  and  in  exer- 
cise of  the  power  given  to  them  by  the  settlement  of  the  3d 
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of  April,  1861,  revoked  the  uses  and  trusts  thereby  declared 
concerning  their  undivided  moiety  of  the  hereditaments  com- 
prised in  the  first  part  of  the  schedule  to  the  said  parti- 
tion deed,  and  declared  that  the  same  should  thenceforth  be 
held  upon  the  trusts,  and  with  and  subject  to  the  uses,  trusts, 
and  purposes  in  and  by  the  settlement  of  the  9th  of  May,  1866, 
contained  and  declared  concerning  the  undivided  share  of  the 
hereditaments  therein  comprised ;  and  it  was  thereby  further 
witnessed  that,  in  further  pursuance  of  the  said  agreement, 
the  said  Henrr  Frith,  Ross  and  Sparks  (with  the  consent 
of  Frederick  Frith  and  his  wife),  in  pursuance  of  the  power 
given  to  them  by  the  settlement  of  the  9th  of  May,  1866,  re- 
voked the  uses,  trusts,  and  powers  in  the  same  settlement 
expressed  and  contained  concerning  their  undivided  moiety 
of  the  hereditaments  contained  in  the  second  part  of  the  said 
schedule,  and  limited,  appointed,  and  conveyed  the  same 
undivided  moiety  unto  and  to  the  use  of  Palkner,  Skinner 
and  Townsend,  upon  and  for  the  trusts  and  purposes  of  tlie 
indenture  of  the  3d  of  April,  1861. 

The  trustees  of  Mr.  and  Mrs.  Frith' s  settlement  having 
contracted  with  Alexander  Osborne  for  the  sale  to  him  of 
certain  lands  comprised  in  the  first  part  of  the  schedule  to 
the  partition  deed  of  the  22d  of  February,  1868,  the  question 
was  raised  by  the  intending  purchaser  whether  the  partition 
was  properly  effected  under  the  power  of  sale  and  exchange 
in  the  settlement  of  the  9th  of  May,  1866. 
621]  *  WhitcoTribe,  for  the  vendors,  submitted  that  the  par- 
tition was  authorized  by  the  power  of  sale  and  exchange 
contained  in  the  settlement  of  the  9th  of  May,  1866.  He  re- 
ferred to  Abel  V.  Heaihcote  (*),  APQzieen  v.  Farquhar  (*),  Doe 
V.  Spencer  (*),  AUorney-Oeneral  v.  Hamilton  ( ),  BradsJiaw 
v.  Fane{*)y  Sheppard's  Touchstone  (*),  and  Lord  St.  Leon- 
ards on  Powers  C). 

W,  W.  Karslake^  for  the  purchaser. 

Jessel,  M.R.:  The  first  question  which  I  have  to  de- 
cide is  whether  an  ordinary  power  of  sale  or  exchange 
does  or  does  not  authorize  a  partition,  and  I  prefer  putting 
my  decision  upon  the  broad  gi'ound,  though  I  will  show 
presently  that  this  title  is  quite  independent  of  that  ground. 
The  title  depends  upon  a  deed  which  was  originally  articles 
for  a  settlement,  and  which  has  been  earned  into  effect 
by  an  actual  settlement,  by  which  the  legal  estate  was  con- 

(>)  4  Bro.  C.  C,  278;  2  Yes.,  98.                 (»)  8  Drew.,  534;  2  Jur.  (N.S.),  247. 
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veyed  to  trastees  of  the  names  of  Frith,  Ross  and  Sparks, 
and  the  power  contained  in  the  settlement  was  to  sell,  dis- 
pose of,  convey  and  assign  the  said  hereditaments  and 
premises,  which  refers  to  what  was  conveyed,  which  was 
*'  an  undivided  moiety."  [His  Lordship  then  read  the  power.] 

If  yoa  read  the  words  of  that  power,  it  will  be  seen  that 
it  is  not  in  fact  a  power  simply  to  exchange,  bat  it  is  to  sell, 
dispose  of,  convey,  and  assign  by  way  of  absolute  sale  or  by 
way  of  exchange.  Of  coarse  tlie  word  '^sell"  refers  to 
*'sale,''  and  the  word  "exchange"  refers  to  "dispose  of," 
and,  therefore,  it  comes  to  this,  whether  a  trust  (for  this  is 
a  trust  estate)  including  a  power  to  dispose  of  by  way  of 
exchange  for  an  equivalent  in  other  lands  and  heredita- 
ments, authorizes  trustees  to  dispose  of  the  undivided  moiety, 
which  they  ai-e  empowered  to  dispose  of,  for  another  undi- 
vided moiety.  Why  it  should  not  I  cannot  conceive  upon 
the  words.  It  is  to  dispose  of  the  undivided  moiety  by  way 
of  exchange  for  such  equivalent  in  value  of  hereditaments, 
which  *includes  an  undivided  moietjr,  as  they  may  [622 
think  fit.  They  think  fit  to  dispose  ot  tliis  undivided  moiety 
by  way  of  exchange  for  another  undivided  moiety.  The 
words  are  not  "in  exchange,"  but  "by  way  of  excnange," 
but  I  do  not  much  rely  upon  that.  Standing  alone,  one  is  at 
a  loss  to  see  what  the  doubt  is.  Upon  this  particular  instru^ 
ment  no  doubt  the  word  "  hereditaments"  includes  an  undi- 
vided moiety.  They  may  convey  their  own  undivided  moiety 
by  way  of  exchange  for  an  undivided  moiety  of  some  other 
lands.  Why  may  they  not  for  an  undivided  moiety  of  lands 
which  happen  to  oe  held  under  the  same  settlement  1 

If  one  were  reading  this  for  the  first  time,  and  did  not 
know  anything  of  real  property  law,  it  would  not  be  easy 
to  see  what  the  doubt  could  be.  That  it  is  doubtful  is  plain 
from  Mr.  Dart^s  book  (*),  where  he  says  it  is  doubtful. 
Upon  looking  at  the  last  edition  of  Lord  St.  Leonards  ou 
Powers  in  the  year  1861,  he  does  not  put  it  so  strongly. 
He  saysC):  "It  has  freqaently  been  a  question  amongst 
conveyancers  whether  the  usual  power  of  sale  and  exchange 
do(3S  not  authorize  a  partition" — that  is,  does  not  authorize 
a  partition  in  effect,  mcause  when  I  come  to  look  at  what 
was  done  in  this  case,  though  the  parties  recite  that  they 
intend  to  make  a  partition,  what  tney  do  is  to  convey  an 
undivided  moiety  m  consideration  of  the  other  undivided 
moiety  in  the  otner  lands  being  conveyed  to  them.  It  is 
not  a  strict  partition,  bat  a  convieyance  by  way  of  partition ; 
that  is  how  they  actually  carry  it  out.    'fhen  he  says,  "And 
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several  partitions  have  been  made  by  force  of  such  powers 
under  the  direction  of  men  of  eminence.  This  point  under- 
went considerable  discussion  on  the  title,  which  afterwards 
led  to  the  case  of  Abel  v.  HeatTicote  (').  Mr.  Feame  thooeht 
that  the  power  did  authorize  a  ])artition,  on  the  ground  that 
the  partition  was  in  effect  an  exchange.' '  Then  he  discusses 
the  case,  which  I  shall  have  to  discuss  again,  of  McQueen  v. 
Farquhar  (*),  and  conclades :  '^  Until  the  question  shall  re- 
ceive a  further  decision,  it  can  scarcely  be  considered  clear 
that  a  power  to  exchange  will  autlTorize  a  partition." 

He  does  not,  therefore,  ^o  so  far  as  to  say  it  is  doubtful, 
but  says  ^^  until  the  question  shall  receive  a  further  deci- 
623]  sion  it  can  scarcely  *be  considered  clear."  From  this 
I  shonld  imagine  that  Lord  St.  Leonards  thought  that  it 
ought  to  be  decided  that  it  was  clear.  He  comments  on 
Doe  V.  Spencer (^\  and  says  that  "if  they  were  right  in 
holding,  as  they  did,  that  at  common  law  two  tenants  iu 
common  may  exchange  with  each  other  their  respective 
moieties  of  the  different  parts  of  the  land  held  in  common,  it 
must  follow,  where  the  moiety  of  an  estate  is  settled  to  uses 
with  a  power  of  exchange  in  the  trustees,  that  such  a  ]K>wer 
may  be  well  executed  by  dividing  the  lands  into  two  por- 
tions to  be  held  in  severalty,  one  on  the  uses  of  the  settle- 
ment, the  other  by  the  party  entitled  to  the  other  moiety." 

In  this  passage  where  he  says  *'if  they  were  right,"  he 
means  by  the  use  of  the  word  "if"  to  intimate  a  doubt 
Whether  the  judges  who  decided  Doe  v.  Spencer  were  right 
or  wronff,  he  does  not  know ;  but  assuming  Doe  v.  Spencer 
to  be  right,  he  says  it  must  follow  that  such  power  may  be 
well  executed  by  a  partition.  Therefore,  according  to  Lord 
St.  Leonards,  the  only  thing  remaining  doubtful  was  whether 
Doe  V.  Spencer  was  right. 

This  being  a  question  as  to  the  law  of  real  estate,  it  does 
not  depend  upon  the  individual  notion  of  any  judge  as  to 
what  the  law  ought  to  be,  but  upon  what  is  decided  by 
authority.  It  is  too  late  to  argue  any  question  as  to  real 
estate  law  in  this  country  upon  principle.  Real  estates  are 
held  upon  title ;  the  law  is  founded  upon  the  extraordinary 
caprices  of  former  real  property  lawyers,  supposed  to  be 
derived  from  the  rules  of  feudal  tenure.     It  is  often  im- 

J)ossible  to  find  the  principle  upon  which  a  decision  is 
ounded,  or  whether  there  is  any  principle  at  all;  therefore 
it  becomes  incumbent  upon  every  judge  to  look  at  the 
authorities,  and  to  see  how  far  the  authorities  have  settled 
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the  law,  and  to  follow  them  implicitly  if  he  finds  that  the 
law  is  settled. 

,  The  case  of  Abel  v.  Heathcote  (*)  is  the  first  case  which 
it  is  necessary  to  refer  to.  The  best  report  of  it  is  to  be 
found  in  Brown's  Chancery  Cases.  That  seems  to  be  de- 
cisive of  this  particular  case  before  me  at  all  events,  because 
the  words  are  to  my  mind  nndistinguishable.  There  the 
legal  estate  was  in  trustees,  which  was  very  much  relied 
on  by  Lord  Loughborough,  who  decided  the  case.  The 
words  were,  **to  make  sale  of  and  convey,  *sur-  [624 
render,  and  assure,  or  convey  in  exchange,  for  or  in  lieu  of 
other  manors,  lands,  ^nd  hereditaments,  all  or  any  of  the 
said  freehold  and  copyhold  lands,  &c.,  thereby  granted  for 
the  best  price  in  money,  or  for  such  other  equivalent  in 
manors,  lands,  or  hereditaments  as  should  to  them,  the  trus- 
tees, seem  reasonable."  Here  the  words  are  "such  equiva- 
lent or  rec6mpense  in  lands  or  hereditaments,"  whicn  are 
plainly  nndistinguishable.  I  think  that  the  criticism  of 
Lord  St  Leonards,  in  his  treatise  on  Powers  ('),  upon  Lord 
Eldon's  judgment,  speaking  with  great  deference  of  such 
great  authorities,  is  not  well  founcted.  I  think  that  Lord 
Eldon  was  right  in  construing  the  words  "to  make  sale  of, 
and  convey,  surrender,  and  assure,  or  convey  in  exchange," 
as  being  separate  things.  There  might  be  something  on  an 
exchange  which  required  a  surrender,  as  well  as  on  a  sale, 
and  he  read  it  "to  make  sale  of  and  convey,  settle,  and 
assure,  or  to- convey  and  exchange."  I  think  that  is  a  fair 
reading,  and  that  evidently  was  the  opinion  of  Sir  Thomas 
Plumer,  who,  in  commenting  upon  it  in  Attorney-Oeneral 
V.  HamiU(m(^\  evidently  thought  that  the  words  were  to 
be  read,  in  that  way,  and  I  must  take  the  construction  as 
these  judges  have  taKen  it.  In  the  opinion  of  Lord  Eldon, 
who  doubted  the  general  proposition  attempted  to  be  laid 
down  by  Lord  Loughborough,  at  all  events  Abel  v.  Heath- 
cote (*)  was  well  decided,  because,  if  the  power  were  •  to 
convey  "for  such  equivalent  in  lands  as  tlie  trustees  should 
think  fit,"  you  might  convey  an  undivided  moiety,  and  in 
that  way  there  would  be  a  partition,  and  Abel  v.  Heatlicote 
would  still  be  an  authority.  But  Lord  Loughborough  went 
further.     Though  the  Commissioners  doubted  and  differed, 

•when  the  case  came  before  Loi-d  Loughborough  he  laid 
down  the  general  proposition  that  the  ordinary  power  of 
sale  and  exchange  would  authorize  partition,  and  it  was 
not  until  the  case  of  M'Queen  v.  Farquhari^)  that  there 
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was  any  doubt  about  it ;  but  when  McQueen  v.  Farqiikar 
was  argued  before  Lord  Eldon,  he  expressed  his  doubts 
about  it.  He  there  saysC):  ^'In  the  ordinary  settlements^ 
of  great  estates,  powers  of  sale,  partition,  exchan^,  &c., "" 
are  inserted.  As  to  the  first  special  caution  is  used,  if  there 
625]  is  not  a  *previou8  power  of  revocation,^  to  declare  at 
what  time  the  uses  shall  oe  revoked  and  the  seisin  shall 
attach  upon  the  new  use,  and  no  cesser  or  determination  of 
the  old  uses  or  creation  of  new  uses  arises,  except  in  the 
very  circumstances  described.  This  is  a  power  of  revoca- 
tion, but  to  tile  intent  to  do  some  other  act,  &nd  that  intent, 
as  prescribed  by  the  instrument,  must  accompany  the  revo- 
cation in  order  <o  make  the  revocation  effectual.  It  is  clear 
this  was  not  disturbed  by  decision,  though  there  were  float- 
ing opinions,  until  the  case  of  Ahel  v.  Heathcote  (').  I  doubt 
wnetner  the  language  I  hear  and  have  read,  that  a  power  of 
exchange  is  well  executed  by  a  partition,  is  authorized  by 
anything  in  that  decision.  Exchange  and  partition  are  very 
different,  according  to  Sheppard's  Touchstone  (*)  and  other 
old  books.  You  cannot  exchange  till  there  has  been  a  parti- 
tion. There  is  infinite  difficulty  in  saving  a  partition  under 
the  execution  of  a  power  by  a  tenant  for  life  with  those  who 
have  the  inheritance  in  the  other  moiety  could  be  called  an 
exchange."  If  that  means  anything,  it  means  this,  that, 
having  legal  uses  to  deal  with,  exchange  is  different  from 

Partition,  and  you  cannot  exchange  until  after  partition, 
hat  is  the  ground  of  Lord  Eldon' s  doubt  in  that  judgment. 
Of  course,  therefore,  after  that  decision  it  must  l^  con- 
sidered, and  was  treated  by  Sir  Thomas  Plumer  in  Attorney - 
Geaeral  v.  Hamilton  (*),  as  too  doubtful  a  question,  whether 
the  ordinary  power  to  exchange  would  authorize  partition, 
to  force  a  title  depending  upon  it  on  a  purchalser. 

The  next  case  which  bears  upon  the  subject  is  Doe  v.  ' 
Spencer  {^).  For  ordinary  purposes  the  power  to  exchange 
in  the  Inclosure  Act  there  referred  to  is  not  distinguishable 
from  the  ordinary  power  of  exchange  in  a  settlement.  And 
there  the  question  was,  whether  that  which  was  carried  out 
as  a  partition  could  be  effected  under  the  power  of  exchange ; 
and  the  learned  judge,  Mr.  Baron  Rolie,  afterwards  Lord 
Cranworth,  delivered  the  judgment  of  the  full  Court  of  Ex- 
chequer that  it  could.  That  was  a  question  of  common  law,* 
and  the  point  arose  directly  whether  there  was  any  substan- 
tial difference,  as  was  put  in  Sheppard's  Touclistone,  be- 

(»)  11  Ves.,  475.  (*)  1  MadcL.  214. 
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tween  exchange  and  partition,  and  the  court  decided  that, 
as  *regard8  tenants  in  common  at  all  events — and  [62o 
these  people  are  tenants  in  common — there  is  no  ground  for 
such  an  assertion.  I  may  notice  that  Mr.  Preston,  in  his 
valuable  edition  of  Sheppard's  Touchstone  (*)  does  put  in 
brackets,  after  the  dictum^  **  What  objection  is  there  to  the 
exchange  of  one  undivided  moiety?"  He  could  not  find 
any  objection.  But  whatever  the  authority  that  Sheppard's 
Touchstone  standing  alone  would  be  as  a  recognized  text- 
book, it  has  been  overruled  by  Doe  v.  Spencer  (').  It  is 
there  laid  down  that  it  is  essential  that  an  exchange,  prop- 
erly so  called,  should  be  made  between  the  two  parties. 
The  judgment  then  proceeds :  "  But  if  A.  and  B.  be  tenants 
in  common  of  Blackacre  and  Whiteacre,  we  can  discover  no 
principle  which  is  to  prevent  A.  from  giving  his  moiety  of 
Blackacre  to  B.  in  exchange  for  B.'s  moiaty  of  Whiteacre," 
And  judgment  was  given  accordingly.  That  is  an  express 
decision  (of  course  I  must  not  go  further  than  the  decision) 
that  a  power  of  exchange,  where  an  undivided  moiety  is 
settled,  does  enable  you  to  make  a  partition  by  exchanging 
with  the  owner  of  the  other  undivided  moiety. 

The  only  other  case  which  it  is  necessary  to  cite  is  Brad- 
shaw  V.  Pane^  reported  in  Drewry  rather  shortly  (*),  and 
more  fully  in  the  Jurist  (*).  The  question  there  arose  on 
title^  and  the'  point  was  not  decided,  because  it  was  consid- 
ered doubtful.  Vice-Chancellor  Kindersley  says:  "First 
of  all,  there  is  the  abstract  question  which  has  been  so  much 
disputed,  both  before  me  now  and  in  several  other  cases, 
whether  the  ordinary  power  of  exchange  authorizes  a  parti- 
tion ;  that  is  to  say,  not  only  a  partition  strictly  in  the  form 
of  a  partition,  but  also  in  the  form  of  an  exchange.  .  ,  , 
Now,  as  to  the  abstract  question,  the  conclusion  at  which  I 
shall  arrive  is  this — that  so  far  as  the  decision  upon  this 
question  turns  upon  this  point,  I  must  consider  it  too  doubt- 
ful to  force  the  title  upon  an  unwilling  purchaser.  The  au- 
thorities stand  thus.  The  earliest  case  is  that  of  Abel  v. 
Heathcote  (*),  in  which  Lord  Rosslyn  certainly  expressed  his 
opinion  that  a  power  of  sale  would  authorize  a  partition,  at 
all  events  in  that  particular  case.  In  McQueen  v.  Farqu- 
Jtar  (•)  the  question  was  raised  by  Lord  Eldon  whether  the 
♦power  of  sale  authorized  a  partition,  and  that  gave  [627 
rise  to  a  discussion  as  to  the  power  of  exchange ;  and  Lord 
Eldon,  commenting  on  Abel  v.  HeaiJicote  (*),  expressed  his 
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opinion  strongly  that  a  power  of  exchange  would  not  au- 
thorize a  partition,  and  that  Abel  v.  HecUJicote  depended 
upon  the  special  words,  and,  though  we  have  no  rei)ort  of 
the  case  to  which  reference  was  maSe,  yet  it  appears  from  a 
note  in  Belt's  edition  of  Brown's  Chancery  Cases  (*)  that 
Lord  Eldon  expressed  an  opinion  that  a  power  of  exchange 
would  not  autnorize  a  partition.  In  Attorney-Oeneral  v. 
Hamilton  (')  the  question  was  whether  certain  persons  should 
be  made  parties,  which  depended  upon  whether  a  power  of 
sale  so  authorized  a  partition  as  that  it  was  unnecessary  to 
have  these  parties  before  the  court,  and  it  was  considered  so 
doubtful  that  they  were  held  necessary  parties.  Then  came 
the  case  of  Doe  v.  Spencer  (*),  in  whicn  the  judgment  of  the 
present  Lord  Chancellor  was  given,  the  question  arising 
under  an  Inclosure  Act,  which  authorized  exchanges,  the 
language  of  the  act  being  much,  the  same  as  that  in  ordinary 
powers,  and  there  all  the  cases  were  commented  on,  and  it 
was  said  that  there  is  no  authority  for  that  which  is  laid 
down  in  Sheppard's  Touchstone  Q.  There  a  clear  decision 
was  come  to  by  the  Court  of  Excheqifer  that  in  the  case  of 
two  coparceners  it  might  be  done,  but  where  there  were 
three  it  could  not.  Now,  so  far  as  I  am  at  liberty  to  ex- 
press an  opinion,  I  should  sa^  that  I  agre^  in  the  proposition 
that  the  yule  as  laid  down  in  the  Touchstone  is  not  cor- 
rect as  to  tenants  in  common,  though  it  may  be  as  to  joint 
tenants.'.'  Then  he  goes  on  to  say  he  does  not  see  why,  if 
the  thing  may  be  done  as  between  two,  it  may  not  be  done 
as  between  three  or  more.  This  is  another  point  which  is 
not  now  before  me.  It  Very  seldom  occurs,  and  perhaps  it 
is  not  worth  discussing.  Then  he  says,  "But  after  this  case 
the  question  arose  in  the  case  oiE  Brassey  v.  Chalmers  (*), 
which  was  under  a  power  to  sell  and  dispose  of,  and  the 
question  was  whether  these  words,  either  by  themselves  or 
taken  in  conjunction  with  the  other  words,  would  authorize 
a  partition,  and  it  is  evident  that  the  opinion  of  the  Master 
of  the  HoUs  was  that  it  was  a  doubtful  question,  and  I 
628]  *  think  the  inclination  of  his  mind  was  that  it  would 
not.  These,  I  believe,  are  the  only  authorities  which  can  be 
brought  distinctly  to  bear  upon  tne  question,  and  with  the 
exception  of  Ahel  v.  Heathcote  (•)  and  Doe  v.  Spencer  ('), 
they  are  dicta  merely.  Then  if  we  refer  to  the  text-books, 
we  find  that  Lord  St.  Leonards,  whose  authority  in  every 
respect  stands  higher  than  that  of  any  other  person,  repre- 
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(»)  2  Ex.,  762.  (•)  4  Bro.  C.  C,  278 ;  2  Vee.,  98. 
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sents  the  matter  as  being  still  uncertain.  Chance  (*)  is  of 
opinion  that  it  is  unsettles.  Jarman  (')  expresses  his  opin- 
ion to  be  that  a  power  of  exchange  would  not  justify  a  par- 
tition. Preston,  in  his  note  to  the  Touchstone,  says  he  aoes 
not  think  the  position  in  the  Touchstone  to  be  ^ood  law. 
This  is  the  state  of  the  authorities ;  but  I  confess  tnat,  look- 
ing at  it  as  a  question  turning  on  the  ordinary  power  of  sale 
and  exchange,  the  matter  remains  in  such  a  state  of  doubt 
and  uncertainbr  that  I  could  not  force  such  a  title  upon  an 
unwilling  purchaser. "  So  he  winds  up  by  stating  his  opinion 
really  to  be  in  favor  of  the  exchange  power  including  the 
partition,  but  he  says  that  it  is  so  doubtful  upon  the 
authorities,  that  he  would  not  decide  the  abstract  propo- 
sition ^o  as  to  force  the  title  upon  an  unwilling  purchaser. 
Then  he  did  decide  the  case  upon  another  point,  on  the 
wording  of  the  power,  and  he  held  that  the  title  was  good ; 
so  that,  though  he  would  not  decide  the  abstract  propo- 
sition, he  held  the  title  good  upon  the  exercise  of  the  power. 
That  is  the  state  of  the  authorities.  Lord  St.  Leonards 
says  that  it  wants  another  decision  to  miake  it  quite  clear. 
I  am  willing  to  give  the  decision  (supposing  the  doubt  is  not 
taken  awav  by  the  decision  of  the  Court  of  Exchequer  fol- 
lowed by  the  Vice-Chancellor  Kindersley).  that  the  passage 
in  the  Touchstone  is  not  good  law,  and  tnat  you  can  have 
such  an  exchange,  and  if  you  can  have  such  an  Exchange, 
why  could  not  the  power  authorize  the  exchange  of  an  un- 
divided moiety  in  Whiteacre  for  another  undivided  moiety 
in  Blackacre  ?  I  decide  that  it  does.  We  have  conflicting 
opinions  between  what  the  judges  said  in  Doe  v.  Spencer 
and  what  the  Vice-Chancellor  intimated  his  opinion  to  be. 
It  is  not  necessary  for  me  to  decide  that  question.  I  must 
say,  if  I  "had  to  decide  it,  I  should  feel  inclined  to  follow  the 
♦opinion  of  the  Vice-Chancellor  instead  of  the  Court  [629 
of  Exchequer,  for  if  it  can  be  done  as  between  two,  I  do  not 
see  why  it  could  not  be  done  as  between  more  than  two,  but 
I  have  not  to  decide  that  question  now. 

Solicitors  for  vendors:  Sandys  &  Freeman^  agents  for 
J.  &  W.  B.  Sparks,  Crewkeme. 

Solicitors  for  purchaser :  Wood^  Street  &  Hayter^  agents 
for  Budge,  Crewfeeme. 

(»)  Page  147.  (*)  6  Jaraa.  Conv.,  694. 
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[3  Chancery  Division,  680.] 
M.R.,  July  8, 1876.  ^ 

630]  */^  re  Brooke. 

Brooke  v.  Rooke. 

[1876    B.     826.] 

Wm — Consbrudion — Charge  of  Zegaeieg  on  Heal  JBttaie — Direeiixm  far  Payment  of 
Debts  and  Lega^dn  hy  Exeeuton — Oift  of  LegaeiA  folUnoed  hy  Cftft  of  Hendue  of 
Real  and  FeraotuU  Estate  in  one  Mom, 

The  rale  that  legacies  followed  by  a^ft  of  real  and  personal  residne  in  one  mass 
are  charged  on  the  real  estate,  applies  although  preceded  by  a  direction  thai  the 
debts  and  legacies  shall  be  paid  by  the  executors.  ^ 

A  testatrix  by  her  will  directedf  her  debts  and  funeral  and  testamentary  expenses, 
and  the  legacies  thereby  bequeathed,  to  be  paid  by  her  executors  thereinafter  named, 
and  after  bequeathing  specific  and  pecuniary  legacies  and  making  a  specific  deviiso, 
she  gave  the  residue  of  her  real  and  [tersonal  estate  to  A.  and  B.  upon  certain  trusts, 
and  appointed  A.  and  C.  executors : 

Hdot  that  the  legacies  were  charged  on  the  residuary  real  estate  of  the  testatrix. 

Elizabeth  Brooke,  widow,  by  her  will,  dated  the  21st 
of  April,  1875,  directed  her  debts  and  funeral  and  testamen* 
tary  expenses,  and  the  legacies  thereby  bequeathed,  to  be 
paid  by  her  executors  thereinafter  named  as  soon  as  con- 
veniently might  be  after  her  decease ;  and  after  bequeath- 
ing certain  pecuniary  legacies  and  certain  specific  articles, 
the  testatrix  devised  a  freehold  messuage,  No.  4  Royal 
Crescent,  Bath,  with  the  appurtenances,  together  with  the 
furniture,  plate,  linen,  china,  glass,  books,  pictures,  prints, 
and  other  nousehold  effects  therein  at  nor  decease  unto  her 
sons,  the  plaintiffs  Henry  Brooke  and  William  John  Brooke^ 
their  heirs,  executors,  and  administrators  respectively,  upon 
the  trusts  therein  mentioned,  being  in  effect  trusts  for  the 
said  Henry  Brooke  during  his  life,  and  after  his  death  for 
such  one  or  more  of  his  children  as  he  should  by  deed  or 
will  appoint,  and  in  default  of  appointment  for  such  of  his 
children  as  being  sons  should  atUiin  the  age  of  twenty-one 
years,  or  being  daughters  should  attain  that  age  or  marnr ; 
and  if  there  should  oe  no  such  child,  upon  similar  trusts  for 
the  said  William  John  Brooke  during  nis  life,  and  after  his 
death  for  his  children  ;  and  if  there  should  be  no  such  child 
631]  of  the  said  William  John  Brooke,  tlien  upon  *similar 
trusts  for  her  daughter  Elizabeth  Marv  Rawlinson  during 
her  life,  and  after  her  decease  for  her  children.  And  after  be- 
queathing her  consumable  stores  and  three  life  annuities,  and 
other  pecuniary  legacies  as  therein  mentioned,  as  to  all  the 
residue  of  her  real  estate  and  chattels  real,  including  her  man- 
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sion  called  The  Mount  and  her  lands  and  hereditaments  situ- 
ate in  the  parishes  or  hamlets  of  Harrow  and  Roxetli,  in  the 
county  of  Middlesex  and  elsewhere,  and  as  to  all  the  resi- 
due of  her  personal  estate  and  effects  the  testatrix  gave  the 
same  unto  and  to  the  use  of  the  plaintiff  Henry  Brooke  and 
the  defendant  Ernest  Wallace  Kooke,  thereinafter  called 
her  trustees,  their  heirs,  executors,  administrators,  and 
assigns  respectively,  upon  trust  for  sale  and  conversion  as 
therein  mentioned ;  and  the  testatrix  declared  that  her  said 
trustees  should  stand  possessed  of  the  clear  moneys  to  arise 
from  the  sale  of  her  said  residuary  real  estate  and  chattels 
real,  and  from  the  calling  in,  collection,  and  conversion  of 
her  said  residuary  personal  estate,  and  of  any  ready  money 
of  whfch  she  should  die  possessed,  as  to  one  equal  undi- 
vided moiety  thereof,  upon  trust  for  the  plaintiff  Henry 
Brooke,  his  executors,  administrators,  and  assigns  abso- 
lutely ;  and  as  to  the  other  moiety  thereof,  upon  trust  for 
lier  said  trustees  to  invest  the  same  in  manner  therein  men- 
tioned, and  to  stand  possessed  of  such  investments  for  the 
same  upon  trusts  for  the  benefit  of  the  plaintiff  William 
John  Brooke  during  his  life,  and  from  and  after  the  deter- 
mination of  such  trusts  in  favor  of  the  plaintiff  William 
John  Brooke  in  trust  for  such  one  or  more  of  the  children  of 
the  plaintiff  William  John  Brooke  as  the  said  plaintiff 
should  by  deed  or  will  appoint,  and  in  default  of  and  sub- 
ject to  such  appointment,  in  trust  for  all^  the  children  or 
any  the  child  oi  the  said  plaintiff  who  being  sons  or  a  son 
should  attain  the  age  of  twenty- one  years,  or  daughters  or  a 
daughter  attain  that  age  or  marry ;  and  if  there  should  be 
no  such  child,  for^such  persons  as  the  said  plaintiff  should 
by  will  appoint ;  and  in  default  of  such  appointment,  and 
BO  far  as  any  such  appointment  if  incomplete  should  not  ex- 
tend, in  trust  for  the  statutory  next  of  kin  of  the  said  plain- 
tiff as  therein  mentioned.  And  the  testatrix  appointed  the 
plaintiff  Henry  Brooke  and  the  defendant  trustees  of  her 
will,  and  the  plaintiffs  executors  thereof,  and  she  declared 
that  the  defendant  should  be  entitled  to  charge  for  all 
♦business  done  by  him  as  a  solicitor  in  respect  of  her  [632 
estate  in  the  same  manner  as  if  he  had  not  been  a  trustee  of 
lier  will. 

The  personal  estate  of  the  testatrix  was  sufficient  for  pay- 
ment of  her  debts  and  funeral  and  testamentary  expenses, 
but  proved  insufficient  for  payment  of  her  legacies,  and  this 
acti<m  was  brought  in  order  to  obtain  the  opinion  of  the 
court  as  to  whether  the  legacies  were  charged  on  the  real 
estate  of  the  testatrix. 
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WoodroffCy  for  the  plaintiffs:  It  was  decided  io  OreviUe 
V.  Brovme  (')  that  if  legacies  are  given  generally,  and  the 
residue  of  the  real  and  personal  estate  is  then  given  in  one 
mass,  the  legacies  are  a  charge  on  the  residuary  real  estate. 
That  rule  must  give  way  to  indications  of  contrary  inten- 
tion ;  and  here  the  testatrix,  by  directing  the  legacies  to  be 
paid  by  her  executors,  who  are  different  persons  from  her 
trustees,  has  shown  that  she  meant  the  legacies  to  be  i)aid 
out  of  personal  estate  only. 

Normmore  Lawrence^  for  the  defendant,  referred  to 
Qyett  V.  WiUiams  (•). 

Jessel,  M.R.:  I  have  no  doubt  that  the  rule,  wlrch  is 
thoroughly  well  established,  having  been  acted  on  by  the 
Court  of  Chancery  for  200Years,  and  having  been  confirmed 
by  a  decision  of  the  House  of  Lords,  is  not  affected  by  the 
distinction  attempted  to  be  made  here.  The  rule  is  this : 
that  if  you  give  legacies  generally,  and  then  give  the  residue 
of  the  real  and  personal  estate  in  one  mass^  that  chaises  the 
legacies  on  the  residuary  real  estate.  Here  legacies  are 
given  generally,  and  then  the  residue  of  the  real  and  per- 
sonal estate  is  given  in  one  mass ;  and  it  is  not  denied  that 
that  would  charge  the  legacies  on  the  residuary  real  estate, 
were  it  not  that  it  is  said  that  a  contrary  intention  is  shown 
by  the  direction  that  the  legacies  shall  be  paid  hy  the  execu- 
tors, who  are  not  the  trustees  of  the  will.  It  is  to  be  ob- 
served, however,  that  the  direction  is,  that  the  debts  as  well 
as  legacies  shall  be  paid  by  the  executors;  the  testatrix 
633J  could  not,  even  if  she  wished  it,  have  *exempted  her 
real  estate  from  payment  of  debts ;  and,  that  bein^  so,  there 
is  not,  in  my  opinion,  any  indication  of  an  intention  to  ex- 
empt it  from  payment  of  legacies.  I  am  of  opinion  that 
the  residuary  real  estate  is  well  charged  with  the  legacies. 

Solicitors:  Robinson  &  Preston^  agents  for  Burne  & 
Booke,  Bath.   . 

0)  7  H.  L.  C,  689.  O  2  J.  A  H.,  429. 
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[S  Chancery  Division,  636.] 
M.R.,  July  16, 1876. 

*D'Eyncourt  v.  Gregory.  [635 

[1861     D.     89.] 

Ifeirloonu — 8a^ — Jmiadietum. 

The  court  has  no  jurisdiction  to  order  a  sale  of  heirlooms  which  are  settled  in 
strict  settlement,  simply  on  the  ground  that  a  sale  would  be  for  the  benefit  of  all 
{Mirties  interested. 

Gregory  Gregory,  the  testator  in  the  cause,  was  en- 
titled in  fee  simple  to  real  estate,  in  the  county  of  Notting- 
ham, of  the  annual  value  of  £5,000  or  thereabouts :  he  was 
also  tenant  for  life  of  other  estates  in  Lincolnshire  of  much 
larger  value.  On  the  latter  estates  he  erected  a  very  lar^e 
mansion^  and  expended  about  £300,000  in  erecting  it  and  in 
purchasing  suitable  furniture  and  a  large  collection  of  pic- 
tures, tapestries,  plate,  and  works  of  art,  which  were  dis- 
plaved  in  the  rooms  of  the  mansion. 

By  his  will,  dated  the  22d  of  November,  1848,  the  testator 
devised  his  estates  in  Nottinghamshire  to  uses  in  strict  set- 
tlement in  favor  of  (among  other  persons)  John  Sherwin 
Gr^ory  for  life,  with  divers  remainders  over.  The  testator 
then  devised  the  estates  in  Lincolnshire,  of  which  he  was 
tenant  for  life,  to  the  same  uses ;  and  he  gave  the  furniture 
and  other  articles  to  trustees  as  heirlooms  to  go  along  with 
the  estates ;  and  he  directed  that  in  case  any  person  made 
hy  his  wiU  tenant  for  life,  or  issue  of  such  person,  should 
fail  to  procure  the  Lincolnshire  estates  to  be  settled  in  ac- 
cordance with  the  uses  declared  by  the  testator' s  will,  then 
all  the  estates  devised  by  the  will,  and  the  articles  thereby 
made  heirloomSf  should  thenceforth  go  and  remain  as  if  the 
uses  in  favor  of  the  person  so  failing  had  not  been  inserted. 

The  testator  died  in  1854.  John  Sherwin  Gregory,  who 
was  tenant  in  tail  of  the  Lincolnshire  estates,  refused  to 
settle  them  in  accordance  with  the  will  of  the  testator ;  and 
in  consequence  of  such  refusal  the  Nottingham  estates  and 
the  articles  bequeathed  as  heirlooms  had  become  vested  in 
])ers6ns  who  were  not  entitled  to  the  Lincolnshire  estates. 
All  the  debts  of  the  testator  had  long  since  been  paid. 

The  present  tenant  for  life  of  the  Nottinghamshire  estates 
and  of  *the  heirlooms  now  presented  a  petition  in  a  [636 
suit  instituted  to  administer  the  trusts  or  the  testator's  will, 
stating  that  the  mansion  house  on  those  estates  was  of  a 
moderate  size,  quite  inadequate  to  hold  the  heirlooms ;  that 
18  Eng.  Rep.  93 
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he  himself  resides  in  anotlier  mansion  house  not  subject  to 
the  uses  of  the  will  of  the  testator,  and  also  of  moderate 
size ;  that  the  heirlooms  were  at  present  packed  up  in  the 
last  mentioned  mansion,  and  completely  occupied  many  of 
the  rooms  in  it,  causing  great  inconvenience  to  the  petitioner 
and  his  family ;  that  there  was  no  room  to  display  them 
there,  and  that  they  were  sustaining  damage  and  deteriora- 
ting in  value  by  reason  of  the  imi)088ibility  of  giving  them 
proper  attention ;  and  praying  that  the  heirlooms  might  be 
sold,  or  otherwise  that  he  might  be  at  liberty  to  appl^  for 
an  act  of  Parliament  to  enable  the  trustees  of  the  will  to 
Bell  them. 

Chitty^  Q.C.,  and  Methold^  submitted  that  the  court  had 
jurisdiction  to  order  a  sale :  Fane  v.  Fane  (*) ;  and  that 
this  was  a  proper  case  for  exercising  the  jurisdiction. 

Bagshawe^  Q.C.,  and  Pluckneit^  for  the  respondents,  in- 
cluding persons  entitled  in  remainder,  some  oi  whom  wero 
infants,  offered  no  opposition. 

Jessel,  M.R.:  I  am  of  opinion  that  this  court  has  no 
jurisdiction  to  sell  chattels  settled  in  strict  settlement  any 
more  than  (independently  of  the  Leases  and  Sales  of  Settled 
Estates  Acts)  it  has  to  sell  real  estate  settled  in  strict  settle- 
ment :  and  tne  Leases  and  Sales  of  Settled  Estates  Acts  do 
not  apply  to  chattels.  I  have  no  doubt  that  in  this  case  a 
sale  would  be  for  the  benefit  of  all  parties  interested ;  but 
all  I  can  do  is  to  give  leave  to  make  an  application  to  Par- 
liament for  the  purpose.  In  Fane  v.  Fane  there  were  mort- 
§age  debts  remaiping  unpaid ;  and  of  course,  if  the  testator^  s 
ebts  rendained  unpaid  m  the  present  case,  a  sale  might  be 
made  for  the  purpose  of  paying  them  off;  but  it  appears 
they  have  Ul  been  paid. 

Solicitor:  T,  D.  BoUon. 

(I)  2  Ch.  D.,  711. 

.    As  to  what  are  heirloomSp  their  char-  et  »eq.;   GreeDleafs   Cruise   on    Beal 

acter   and    the    peculiarities   of   title  Property  (ed.  1857),   title    Heirlooms ; 

thereto,  see  1  WUliams  on  Executors  1  Washb.  Real  Prop.  (4th  ed.X  SO. 
0th  Am.  ed.,  700,  p.  720,  bottom  pp., 
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[8  Chancery  Division,  643.] 
M.R.,  July  11,  1876. 

*Hale  V.  Hale.  [643 

[1875    H.     48.] 

Will — Memoieniem — Rule  against  Peij>etititie» — CHfl  to  Clan  eonsuitinff  of  Oldldren  and 
Orandchildren  who  attain  TioeiUy-four — Severance  of  Shares, 

A  testator  cave  his  real  and  personal  estate  to  trustees  upon  trust  for  his  wife 
during  widowhood,  and  after  her  death  or  second  marriage  for  his  children  who 
might  be  living  at  such  death  or  second  marriage,  and  the  issue  of  any  child  who 
might  have  previously  died,  such  issue  to  take  the  share  of  her  or  his  deceased  parent 
in  eijual  shares,  the  snares  of  such  of  his  children  or  grandchildren  as  should  be  a 
son  or  sons  to  become  vested  in  and  payable  to  them  as  and  when  he  or  they  should 
respectively  attain  the  ago  of  twenty-four  years,  and  the  shares  of  his  daughters,  or 
the  female  issue  of  any  deceased  child,  to  be  settled  as  therein  mentioned : 

Hekl,  that  the  whole  of  the  ^its  alter  the  life  interest  of  the  widow  were  void  for 
remoteness. 

Jn  re  Moedei^s  TrruU  (')  disapproved  of. 

This  was  the  farther  consideration  of  a  suit  for  the  ad- 
ministration of  the  will  of  William  Hale,  who  by  his  will, 
dated  the  22d  of  August,  1867,  gave  his  residuary  real  and 
personal  estate  to  his  wife,  Anne  Hale,  and  to  Frederick 
Hale  and  Nathaniel  Warren  Hale,  upon  trust  to  get  in  and 
convert  certain  parts  of  his  personal  estate,  and  invest  the 
same  as  therein  mentioned,  and  to  pay  thp  income  of  such 
investments,  and  of  all  his  real  and  his  other  personal  estate, 
to  Anne  Hale  during  widowhood,  and  after  her  death  or 
second  marriage  upon  trust  to  sell  all  his  outstanding  real 
and  personal  estate.    The  will  then  proceeded  as  follows : 

^^  And  I  direct  that  my  said  trustees  shall  stand  possessed 
of  the  net  proceeds  arising  therefrom  for  all  ind  every  of 
my  children  who  may  be  living  at  the  time  of  such  death 
or  second  marriage,  and  the  issue  of  anjr  child  who  shall 
have  previously  departed  this  life,  such  issue  to  take  the 
share  of  his,  her,  or  their  deceased  parent  in  equal  shares 
and  proportions,  the  shares  of  such  of  my  children  or  grand- 
children as  shall  be  a  son  or  sons  to  become  vested  in  and 
payable  to  him  or  them  as  and  when  he  or  they  *8hall  [644: 
respectively  attain  the  age  of  twenty-four  years.  And  as 
to  the  shares  of  my  daughters,  or  the  female  issue  of  any 
deceased  child,  upon  trust  to  invest  the  same  upon  the 
securities  hereinbefore  mentioned,  and  to  pay  the  annual 
income  arising  from  such  investment  into  the  proper  hands 
of  my  said  daughters  or  granddaughters  for  their  respective 
sole  and  separate  use  and  benefit  for  and  during  the  term  of 

0)  Law  Rep.,  11  Eq.,  499. 
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their  natural  lives,  without  power  of  anticipation;  and  the 
same  not  to  be  subject  or  liable  to  the  debts,  control,  or 
engagements  of  any  hnsband  with  whom  they  or  either  of 
them  may  intermarry,  and  her  and  their  receipts  alone, 
whether  covert  or  sole,  shall  be  the  only  proper  discharge 
to  my  said  trustees  for  their  respective  shares.  And  I  em- 
power my  said  daughters  or  granddaughters,  or  either  of 
them,  by  will  to  appoint,  give,  and  bequeath  a  life  interest 
in  the  whole  or  any  part  of  their  respective  shares  to  any 
surviving  husband  or  husbands,  vLna  after  the  decease  of 
my  said  daughters  or  granddaughters  or  either  of  them, 
upon  trust,  subject  to  such  appointment,  if  any,  as  afore- 
said, for  all  or  any  of  the  lawful  issue  of  my  said  daughters 
•  or  granddaughters  for  such  interest,  in  such  proportions, 
and  in  such  manner  in  all  respects  as  mv  said  daughters  or 
granddaughters,  or  either  of  them,  by  their  or  her  last  will 
and  testament  in  writing  may  appoint.  And  in  default  of 
such  appointment,  in  trust  for  the  child,  if  only  one,  or  for 
all  the  children  equally,  if  more  than  one,  of  my  said  daugh- 
ters or  granddaughters  who  shall  be  living  at  the  time  of 
their  respective  decease,  and  shall  have  attained  or  shall 
live  to  attain  the  age  of  twenty-four  years.  And  in  case 
either  of  my  said  daughters  or  granddaughters  shall  die 
under  the  age  of  twenty-four  years  without  leaving  issue,  or 
leaving  issue  alL  such  issue  shall  die  under  that  age,  then 
the  share  or  shares  of  such  of  my  daughters  or  granddaugh- 
ters so  dying  shall  go  to  and  be  divided  equally  amongst  all 
my  children  who  shall  be  then  living,  and  oe  paid  and  paya- 
ble to  him  or  them  upon  the  same  terms  and  conditions  as 
his,  her,  or  tjieir  original  share  or  shares  under  this  ray  will.'* 

And  the  testator  empowered  his  trustees  to  apply  the  in- 
come of  the  contingent  shares  of  his  children  ana  issue  in  or 
towards  their  maintenance  during  minority. 

The  testator  died  on  the  8d  of  November,  1874,  leaving 
645]  his  *widow  and  two  sons  and  four  daughters  him 
surviving.  All  the  children  had  attained  the  age  of  twenty- 
four  years  at  the  time  of  the  testator's  death,  with  the 
exception  of  one  daughter,  who  was  of  the  age  of  sixteen. 
Two  of  the  daughters  had  married,  and  had  infant  children 
living  at  the  testator's  death. 

Chitty^  Q.C.,  and  H.  A.  Ojffard^  for  Anne  Hale,  the  widow 
of  the  testator,  submitted  that  the  gifts  subsequent  to  the 
life  interest  conferred  on  her  were  void  for  remoteness,  and 
consequently  that  she  was  absolutely  entitled  to  one-third 
of  the  testator's  personal  estate  as  on  an  intestacy.  It  was 
quite  clear  that  it  could  not  be  ascertained  what  grand- 
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cliildren  would  take  until  the  lapse  of  a  period  which  might 
exceed  a  life  or  lives  in  being  at  the  testator's  death,  and 
twenty-one  years  afterwards ;  consequently  the  shares  even 
of  those  members  of  the  class  who  had  attained  twenty-four 
at  his  death  could  not  be  ascertained,  so  as  to  be  incapa- 
ble of  augmentation  or  diminution  within  the  perpetuity 
limits.  The  gift  was  therefoi^  bad :  Caitlin  v.  Brown  (*). 
The  case  of  Smith  v.  Smith  (")  was  in  point. 

Davey^  Q.C.,  and  Seward  Brice^  for  the  testator's  children 
and  grandchildren,  contended  that  the  question  could  not 
l)e  decided  now,  but  that  the  parties  mast  wait  until  the 
period  of  distribution  arrived,  m  order  to  ascertain  which 
of  the  shares  had  vested  at  that  time:  In  re  Moseley^s 
Trust  {'). 
'  Cookson^  Q.C.,  and  Owen,  for  other  parties. 

Jessel,  M.  R.  :  I  am  of  opinion  that  the  ^f ts  after  the 
death  or  second  marriage  of  the  testator's  widow  are  void 
for  remoteness.  The  dogtrine  on  the  subject  is  perfectly 
well  settled.  A  will,  takes  effect  at  the  death  of  the  testator, 
and  any  gift  made  by  it  is  void  for  remoteness  if  it  does  not 
necessarily  take  effect  within  twenty -one  years  from  the 
termination  of  any  life  then  in  being.  The  question  here  is, 
whether  the  class  of  objects  whom  the  testator  means  to 
^benefit  are  necessarily  ascertainable  within  that  [646 
time.  The  class  consists  of  the  children  and  grandchildren, 
being  issue  of  deceased  children  of  the  testator,  that  is  to 
say,  if  at  the  death  of  the  widow  there  are  any  sons  living, 
or  there  are  any  grandchildren  living  who  are  the  sons  of  a 
deceased  child,  they  are  to  take  vested  interests  at  the  age 
of  twenty-four  years.  In  this  will  it  is  clear  that  **  vested  ' 
means  vested.  The  rule  as  to  the  construction  of  the  word 
*' vested"  as  laid  down  by  Sir  W.  Grant  is,  that  it  has  its 
proper  legal  meaning  like  every  other  word,  unless  you  find 
a  context  to  control  it.  In  this  case  there  is  no  context  to 
control  it,  but,  on  the  contrary,  in  the  maintenance  clause 
express  mention  is  made  of  there  being  contingent  shares. 
*' Vested,"  therefore,  means  vested,  and,  consequently, 
neither  son  nor  grandson  can  take  a  vested  interest  until  he 
attains  the  age  of  twenty-four  years.  At  the  death  of  the 
testator  the  widow  was  alive,  and  she  had  children.  No 
human  being  could  tell  at  the  death  of  the  testator  how 
many  of  sucn  children  would  die  in  the  lifetime  or  before 
the  second  marriage  of  the  widow,  nor  whether  any  such 
child  so  dying  would  leave  sons  or  not,  and  if  the  child  so 
dying  left  sous,  whether  or  not  they  would  attain  the  age  of 

(1)  U  Hare,  872,  S11,      (*)  Law  Rep.,  6  Ch.,  842.      (')  Law  Rep.,  11  £q.,  499. 
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twenty-fonr  years.  The  result  might  be  that  a  child  might 
die  in  the  lifetime  of  the  widow,  or  before  her  second  mar- 
riage, leaving  a  son  under  the  age  of  one  year,  the  widow 
might  then  die  or  marry,  and  such  son  mij^ht  not  attain 
twenty-four  years  of  age  within  the  legal  period  ;  and,  con- 
sequently, you  could  not  within  that  period  ascertain  the 
class  to  taKe,  for  that  is  the  important  point.  The  class 
you  could  ascertain  in  one  sense  :  you  could  say  that  at  the 
death  of  the  widow  the  class  could  not  exceed  a  ^ven  num- 
ber, that  is  to  say,  it' could  not  exceed  all  the  children  then 
living  and  all  those  who  died  in  her  lifetime  leaving  chil- 
dren ;  and  you  could  say  at  the  testator's  decease  that  in  no 
case  could  the  whole  class  to  take  exceed  the  whole  number 
of  the  testator's  children,  because  grandchildren  would  onl^ 
come  in  the  place  of  children.  In  that  sense  the  class  is 
ascertainable ;  but  in  the  other  sense  it  is  not.  You  could 
not  tell  how  few  there  would  be  to  take.  You  might  have 
a  division  according  to  the  number  of  children ;  then  a  child 
might  die  leaving  a  son  who  might  atta^in  twenty- four  after 
the  legal  period,  and  then  that  share  ought  to  come  back  to 
647]  the  others  *if  you  could  divide  it ;  but  you  could 
not.  It  must  remain  absolutely  uncertain  what  share  each 
child  would  take  until  it  was  ascertained  whether  the  grand- 
children attained  twenty-four  or  not.  The  shares  were  not 
necessarily  ascertainable  at  the  death  of  the  tenant  for  life, 
for  you  could  not  find  out  what  share  each  child  would 
take,  although  you  could  find  out  that  each  child  must  at 
least  have  a  certain  share.  That  being  the  state  of  the  law, 
could  you  sever  the  shares  ?  that  is,  could  you  say,  I  will 
give  to  each  child  his  minimum  share,  and  only  declare  so 
much  to  be  void  for  remotenesia  as  he  may  possibly  take 
beyond  the  legal  period  ?  There,  again,  you  would  have  to 
wait  for  the  period  of  distribution  to  find  out  the  share,  un- 
less you  took  the  minimum  share  to  be  determined  by  the 
number  of  shares  at  the  testator's  death,  in  which  case  you 
would  have  a  minimum  share  in  the  sense  that  a  son  who 
had  then  attained  twenty-four  must  take  that  amount  at  all 
events,  although  he  might  be  entitled  to  more.  As  I  under- 
stand it,  Leake  v.  Mobinson  (*),  and  the  whole  of  that  class 
of  cases,  negative  the  possibility  of  doing  so.  You  must 
ascertain  the  whole  share  in  order  to  get  out  of  the  de- 
cisions. According  to  the  other  mode  of  dealing,  the  mini- 
mum share  might  be  given  to  each  child  who  answered  the 
description  at  the  testator's  death,  leaving  the  law  as  to  re- 
moteness to  take  effect  as  regards  the  difference  between 

(»)  2  Mer.,  863. 
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the  maximum  and  the  minimum  share ;  but  that  is  not  the 
rule  laid  down  by  this  court,  which  has  held  the  whole  gift 
void  unless  you  can  ascertain  the  shares  within  the  period. 
The  rule  has  been  acknowledged  in  every  case  on  the  sub- . 
ject ;  and  it  is  only  necessary  to  refer  to  two  or  three  of 
them.  One  is  the  case  of  Smith  v.  Smith  (*),  which  is  very 
like  this  indeed.  It  was  decided  originally  by  Vice-Chan- 
cellor  Malius,  who  held  you  could  sever  the  shares.  It 
then  went  to  the  Court  of  Appjeal,  who  reversed  th(9  de- 
cision on  the  ground  I  have  mentioned,  tliat  the  class  must 
be  ascertainable  within  the  period,  and  you  cannot  separate 
the  shares  by  calculating  the  minimum  shares  beforenand. 
That  decision  Would  be  binding  upon  me  if  I4iad  any  doubt 
upon  the  question,  which,  however,  has  been  settled  so  long 
ago  as  Leake  v.  Robinson.  Besides  that,  there  is  the 
case  of  Seanian  v.  Wood  ('),  which  is  exactly  this  case, 
*There  the  late  Master  of  the  Rolls  held  that,  as  you  [648 
could  not  ascertain  the  shares  necessarily  within  the  Tim* 
ited  period  allowed  by  law,  the  whole  gift  was  void.  He 
saidO:  '^  In  my  opinion  the  class  here  to  take  consists  of 
the  children  who  attain  twenty-one,  and  a  limited  class  of 
the  grandchildren,  namely,  those  who  attain  twenty-one, 
but  are  children  of  children  who  .have  died  under  twentv- 
one.  Therefore,  the  class  to  be  ascertained  consists  of  the 
plaintiffs  own  children  and  the  grandchildren  who  attain 
twenty-one  born  of  deceased  infant  parents.  There  is  a  di- 
rection afterwards  as.  to  what  shares  they  are  to  take.  The 
children  are  to  take  equal  shares,  and  the  grandchildren 
collectively  are  to  take  tne  shares  which  their  parents  would 
have  taken  if  they  had  lived.  This  class  will  not  necessa- 
rily be  determined  within  the  period  allowed  by  the  rule 
against  perpetuities.  I  think  that  this  is  a  gift  to  a  class 
which  is  too  remote,  and  that  the  principle  of  Leake  v. 
Hobinsoni^)  applies."  That  is  exactly  in  point.  I  think 
Smith  V.  Smith  (*)  is  also  fairly  in  point.  Then  there  is  the 
case  of  In  re  Moseley's  Trusts  {^\  decided  by  Vice-Chan- 
cellor  Malins,  in  the  year  1870,  the  same  year  as  the  appeal 
was  decided  in  Smith  v.  Smith.  It  is  exactly  in  point,  and 
it  is  exactly  the  other  way.  Therefore,  in  one  sense,  I  have 
to  elect  between  Seaman  v.  TToodC)  and  In  re  Moseley*s 
Trusts^  but  in  anotlier  I  have  not  to  elect,  because,  if  I  am 
right  in  my  view  of  Smith  v.  Smithy  it  decides  the  point  in- 
dependently of  the  conflict  of  opinion  between  the  judges  in 

(')  Law  Rep.,  6  Ch.,  842.  (*)  2  Mor.,  863. 

(«)  22  Beav.,  591.  (*)  Law  Rep.,  11  Eq.,  49tf. 

(*)  22  B*jav.,  596. 
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Seainan  v.  Wood  and  In  re  Moselej/s  Trusts.  When  you 
look  at  In  re  Moseley^s  Trusts^  you  see  that  the  Vice-Chan- 
cellor  does  not  deny  the  rule.  He  says  this('):  **Itwa8 
argued  for  the  residuary  legatee  that  the  gift  is  void  for 
remoteness  because  it  includes  objects  who  could  not  neces- 
sarily be  ascertained  within  twenty-one  years  after  the 
termination  of  a  life  in  being  at  the  death  of  the  testator. 
If  the  gift  had  been  to  the  children  and  grandchildren  as  a 
class,  that  would  undoubtedly  have  been  the  case,  because 
the  grandchildren  would  not  necessarily  be  twenty-one 
years  of  age  within  twenty-one  years  after  the  death  of  their 
grandmother,  but  here  the  ndmber  of  objects  must  be  ascer- 
649]  tained  *within  twenty-one  vears  after  the  death  of 
the  testator."  [I  think  that  here  the  Vice- Chancellor  forgot 
that  they  might  diminish :  he  was  thinking  of  the  maximum 
number.]  ''It  is  to  the  children  who  attain  twenty-one, 
and  the  issue  of  those  who  die  under  that  age,  so  that  neces- 
sarily the  whole  number  of  the  class  will  be  ascertained 
within  a  life  in  being  and  twenty-one  years.  The  property, 
therefore,  is  to  be  divided  into  as  many  shares  as  the  num- 
ber of  children  who  attain  twenty-one  and  who  die  under 
that  age  leaving  issue,  and  the  issue  are  to  take  just  that 
which  the  parent  would  have  taken  if  he  had  lived  to  attain 
twentv-one  years."  As  I  read  the  gift  in  In  re  Moseley^s 
Trusts  ("),  it  was  to  the  issue  which  should  afterwards  attain 
the  age  of  twenty-one  years :  that  was  a  part  of  the  descrip- 
tion of  the' issue,  and  therefore  it  was  a  mistake  to  say  you 
could  divide  the  number  of  shares  into  as  many  as  there  are 
children  who  are  alive  and  children  who  died  leaving  issue ; 
there  is  no  gift  to  the  issue  as  such ;  only  to  such  as  attain 
twenty-one.  That  is  the  mistake  which,  as  it  seems  to  me, 
the  Vice-Chancellor  made  in  that  case.  He  said  you  ascer- 
tain the  number  of  shares  by  seeing  which  children  left 
issue,  but  leaving  issue  does  not  determine  the  point ;  it  is 
leaving  issue  and  such  issue  attaining  twenty-one. 

LooKing  at  the  principle  and  the  authorities,  I  think  in 
this  case  tne  grandchildren  not  being  capable  of  being  ascer-* 
tained  within  the  period  allowed  by  law,  the  gift  wholly 
fails  for  remoteness. 

Solicitors :  Jenkinson^  Omen  &  Olivers. 

(1)  Law  Rep.,  11  £q.,  502.  (<)  Law  Rep.,  II  £q.,  499. 
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*Day  v.  Kadcliffe.  [654 

[1876    D.    78.] 

i8ealement--C<M^rueUon--Word9--" PayahU**—Tnt^  CkUdrm  at  7\oenty-<me  or 

an  Marriage  and  Ineue  of  Children  dying  be/ore  their  Shares  beatme  **  payable" 

By  a  settlement  reciting  a  royal  warrant  directing  a  sum  of  £1,000  to  be  paid  to 
trustees  for  the  benefit  of  A.  D.  and  J.  D.  and  children  of  A.  D.,  it  was  declared 
that  the  trustees  should  stand  possessed  of  the  £1,000  upon  trusts  for  investment  and 
payment,  and  application  of  the  income  to  or  for  the  benefit  of  A.  D.  and  J.  D.  dur- 
ing their  respective  lives,  and  from  and  after  the  deceases  of  A.  D.  and  J.  D.  upon 
trust  to  pay,  divide,  or  transfer  the  £1,000,  and  all  dividends  or  interest  which  might 
be  due  thereon,  unto  and  amongst  all  and  every  the  child  and  children  of  A.  D.,  and 
the  issue  of  such  child  and  children,  if  more  than  one,  in  equal  shares  and  proportions, 
and  if  but  one,  then  the  whole  to  such  one,  and  to  be  paid  and  transferred  to  such 
children  or  child  as  should  be  sons  or  a  son  at  the  age  of  twenty-one  years,  and 
to  such  children  or  child  as  should  be  daughters  or  a  daughter  at  the  age  of 
twenty-one  years,  or  day  of  marriage,  whichever  should  first  nappen,  the  issue  of 
any  child  or  children  wlioee  parent  or  parents  should  die  before  his,  her,  or  their 
share  or  shares  should  become  payable  to  be  entitled  to  the  share  or  shares  wliich  his, 
her,  or  their  parent  or  parents  would  have  *been  entitled  to  if  living.  A  son  [Q55 
of  A.  D.  attained  twenty-one,  and  died  in  the  lifetime  of  A.  D.  leaving  a  child : 

ffeldf  that  the  child  of  the  son  so  dying  was  entitled  to  the  parent^  share  of  the 
trust  fiind. 

Demurrer  to  a  statement  of  claim  cootaining  allegations 
to  the  following  effect : — 

By  an  indenture  dated  the  Slst  day  of  May,  1815,  and  ex- 
pressed to  be  made  between  Giles  Loder  and  Samuel  Foot  of 
the  first  part,  John  Day  and  Ann  his  wife  of  the  second  part, 
and  Henry  Charles  Lichfield,  solicitor  of  the  treasury,  of  the 
third  part,  after  reciting  that  the  Prince  Eegent,  on  behalf 
of  His  Majesty,  had  by  royal  warrant  directed  the  sum  of 
£1,000  (part  of  the  estate  of  John  PoUett,  deceased)  to  be 
paid  to  tne  said  Giles  Loder  and  Samuel  Poot  for  the  benefit 
of  the  said  Ann  Day  and  John  Day,  and  of  the  children  of 
the  said  Ann  Day,  and  that  the  said  sum  of  £1,000  had  ac- 
cordingly been  paid  to  the  said  Giles  Loder  and  Samuel 
Poot,  It  was  witnessed  that  in  obedience  to  the  said  waiTant 
it  was  thereby  declared  between  the  parties  thereto  of  the 
first  and  second  parts,  with  the  consent  and  approbation  of 
the  said  Henry  Charles  Lichfield,  that  the  said  Giles  Loder 
and  Samuel  Poot,  their  executors  and  administrators,  should 
stand  possessed  of  the  said  £1,000  upon  the  trusts  iollowing 
(that  was  to  say) :  Upon  trust,  in  the  first  place,  immedi- 
ately to  lay  out  and  invest  the  same  in  the  public  funds  at 
interest,  in  the  names  of  the  said  Giles  Loder  and  Samuel 
Poot,  and  to  stand  possessed  of  the  said  stock  and  funds  in 
18  Eng.  Rep.  94 
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or  upon  which  the  said  trust  moneys  should  be  invested,  and 
the  dividends,  interest,  and  produce  thereof,  upon  trust  to 
pay  the  dividends,  interest,  and  produce  thereof  when  re- 
ceived unto  the  said  Ann  Day,  or  empower  iier  to  receive 
the  same  for  and  during  tlie  term  of  her  natural  life,  and  so 
and  in  such  manner  that  the  same  might  not  be  subject  to 
the  control  of  her  then  present  or  any  future  husband,  and 
so  and  in  such  manner  that  the  receipt  of  her  the  said  Ann 
Day,  whether  sole  or  married,  might  be  a  good  and  eflfectual 
discharge  for  the  money  which  therein  or  thereby  should 
be  expressed  to  be  received,  and  from  and  after  the  decease 
of  her  the  said  Ann  Day,  then  upon  trust  to  pay  the  divi- 
dends, interest,  and  produce  thereof  when  received  unto  the 
said  John  Day,  if  then  living,  or  empower  him  to  receive 
656]  the  same  during  his  natural  *life ;  and  if  the  said 
John  Day  should  die  in  the  lifetime  of  the  said  Ann  Day, 
then  to  pay  the  same  to  any  after-taken  husband  of  the  said 
Ann  Day  that  might  survive  her,  or  empower  him  to  receive 
the  same  for  and  during  the  term  of  his  natural  life.  And 
from  and  after  the  several  deceases  of  the  said  Ann  Day 
and  John  Day  and  any  future  husband  of  her  the  said  Ann 
Day,  then  upon  trust  to  pay,  divide,  transfer,  or  assign  the 
said  principal  sum  of  £1,000,  together  with  all  dividends 
and  interest  which  might  be  then  due  thereon,  unto  and 
amongst  all  and  every  Uie  child  and  children  of  her  the  said 
Ann  Day  by  her  then  present  or  any  future  husband,  and 
the  issue  of  such  child  or  children,  if  more  than  one,  in 
equal  shares  and  proportions,  and  if  but  one,  then  the  whole 
to  such  one,  and  to  be  paid  or  transferred  to  such  children 
or  child  as  should  be  sons  or  a  son  at  the  age  of  twenty-one 
years,  and  to  such  children  or  child  as  should  be  daughters 
or  a  daughter  at  the  age  of  twenty-one  years,  or  day  of  mar- 
riage, whichever  should  first  happen,  the  issue  of  any  child 
or  children  whose  parent  or  parents  should,  die  before  his, 
her,  or  their  share  or  shares  should  become  payable,  to  be 
entitled  to  the  share  or  shares  which  his,  her,  or  their 
parent  or  parents  would  have  been  entitled  to  if  living.  But 
m  case  the  said  Ann  Day  fehould  depart  this  life  without 
leaving  any  issue  as  aforesaid  by  her  then  present  or  any 
future  husband,  then  upon  further  trust  to  pay,  transfer,  or 
assign  the  said  principal  sum  of  JE1,000,  together  with  all 
dividends  and  interest  then  due  thereon,  to  such  person  or 
persons,  and  in  such  manner,  proportions  and  form  as  she 
the  said  Ann  Day  should,  notwithstanding  her  present  or 
any  future  coverture,  by  deed  or  will  appoint,  direct,  or 
'  bequeath. 
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John  Day  died  in  January,  1869.  Ann  Day  died  on  the 
29th  of  August,  1874,  without  having  been  married  a  second 
time.  * 

There  were  issue  of  the  marriage  of  John  and  Ann  Day 
seven  children,  all  of  whom  attained  twenty-one.  Four  of 
them  died  in  the  lifetime  of  Ann  Day  without  issue.  An- 
other, Job  Day,  died  in  the  lifetime  of  Ann  Day,  but  left 
issue  one  child,  the  plaintiff.  The  other  two  children  sur- 
vived Ann  Day. 

The  action  was  brought  by  the  only  child  of  Job  Day 
against  the  trustee  of  the  settlement  and  the  legal  personal 
representative  of  Job  Day.  The  plaintiff  claimed  adminis- 
tration of  the  trusts  *of  the  settlement,  a  declaration  [657 
that  the  plaintiff  was  entitled  to  one-third  of  the  funds  sub- 
ject to  the  trusts  thereof,  and  consequential  relief. 

The  legal  personal  representative  of  Job  Day  demurred 
to  the  statement  of  claim. 

/.  (7arr,  ]un.,'f6r  the  demurrer:  It  is  well  settled  that  in 
such  cases  as  this  the  word  "payable"  must  be  construed 
"vested":  Hay  don  v.  Rosel^)\  Scdishury  y.  Lambei*); 
HaZltfax  v.  Wilson  (") ;  Walker  v.  Main  ( ).  The  case  of 
In  re  WilmoWs  Trusts  (*)  may  at  first  sight  appear  to  be 
the  other  way,  but  it  will  be  found  that  the  question  there 
did  not  relate  to  vesting  but  to  divesting. 

MvUigan^toT  the  plaintiff,  was  not  called  upon. 

Jessel,  M.R.:  I  think  this  demurrer  must  be  overruled. 
The  difficulty  arises  on  the  authorities,  and  not  on  the  in- 
strument ;  if  there  were  no  such  cases  as  Woodcock  v.  Duke 
of  Dorset  (•)  and  Emperor  v.  Rolfe  ('),  there  could  be  no 
doubt  what  was  meant. 

The  terms  of  the  settlement  are  these:  [His  Lordship 
read  them  as  stated  above,  and  continued :]  Can  there  be  a 
doubt,  independently  of  authority,  that  the  words  "befoi-e 
his,  her,  or  their  share  or  shares  become  payable"  mean  be- 
fore the  period  of  distribution  ?  One  remark  which  strongly 
tends  to  show  this  to  be  the  meaning  is,  that  if  you  read 
"payable"  as  "vested,"  as  I. am  asked  to  do,  then  the  pro- 
vision in  favor  of  issue  can  never  take  effect  as  regards 
daughters,  for  a  daughter  cannot  have  children  until  she  is 
married,  and  if  she  marries  her  share  becomes  vested. 

However,  there  is  a  series  of  authorities  which  establishes 
that,  as  regards  marriage  settlements,  and  also  as  regards 


(I)  Law  Bep.,  10  Eq.,  224. 
(»)  1  Eden,  465. 
(»)  16  Ves.,  168. 
{*)  1  Jac.  4  W.,  1. 


(*)  Law  Rep,  7  Eq.,  632. 
(•)  3  Bro.  C.  C,  569. 
(')  1  Ves.  Sen.,  208. 
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I)06t-naptuil  settlements  containiug  a  recital  of  an  intention 
658]  to  provide  for  all  *the  chudren  of  a  marriage,  you 
are  not  as  a  general  rnle  to  read  the  instmment  in  such  a 
ivay  as  to  make  the  provision  for  a  child  depend  on  sur- 
viving both  parents.  Bat  it  is  laid  down,  both  by  Sir 
WDliam  Grant  in  JBbwgrave  v^  Cartier  (*)  and  by  Lord  Cot- 
tenham  in  Whaiford  v.  Moore  ('),  that  if  the  settlement 
clearly  and  nneqaivocally  makes  the  right  to  a  provision 
depend  on  survivorship,  then  the  rnle  does  not  apply. 
Wnat  is  "clear"  and  *' unequivocal"  is  very  difficmt  to 
say.  What  is  clear  to  one  mind  might  not  be  so  to  another. 
In  the  last  case  on  the  subject,  Jeyes  v.  Savage  ('),  the  Court 
of  Appeal  differed  from  Vice-Chancellor  Hall,  and  such 
differences  of  opinion  must  always  occur  in  construing  am- 
biguous instruments.  But  the  Lord  Justice  James  in  that 
case  cites  with  approval  a  passage  from  the  judgment  of 
Lord  Cottenham  m  WJiatford  v.  Moor^^  the  concluding 
words  of  which  are  these:  "The  cases  upon  this  subject 
turn  upon  such  nice  distinctions,  and  are  so  little  recon- 
cilable, that  the  only  reasonable  course  is  to  adopt  the  rule 
which  has  been  generally  recognized,  of  leaning  m  jhvor  of 
a  construction  which  includes  all  the  children,  if  the  instru- 
ment affords  fair  grounds  for  doing  so ;  but  if  not,  to  give 
effect  to  the  ^lain  meaning  of  the  words  used."  I  think 
that  is  a  sensible  rule.  When  you  find  fair  ground  for 
doing  so,  then,  in  marriage  settlements  and  post-nuptial 
settlements  containing  a  recital  of  an  intention  to  provide 
for  all  the  children  of  a  particular  person  or  particular  per- 
sons, you  are  to  lean  to  that  construction  which  includes 
them  all ;  but  vou  are  not  to  have  recourse  to  old  authorities 
to  overcome  the  plain  meaning  of  the  words  used.  Here 
the  words  used  have  a  plain  meaning,  and  the  demurrer 
must  be  overruled. 

It  was  then  arranged,  by  consent,  that  the  demurring  de- 
fendant should  be  dismissed  from  the  action,  the  plaintiff 
paying  his  costs  and  adding  them  to  his  own. 

Solicitor:  Samuel Pa^. 

(»)  8  v.  A  B.,  79.         P)  8  My.  <&  Cr.,  270.         (»)  Law  Rep..  10  Oh.,  665,  563. 
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♦-Efe  parte  Stephens.  [659 

TVocb-marit— TToni— TVod^  Maries  ReffUiraHon  Act  (88  <e  89  VieL  e.  91^  a.  10. 

A  word  or  distinctive  combination  of  letters  is  not  "  a  distinctiye  device,  mark,  or 
heading"  within  the  meaning  of  sect.  10  of  the  Trade  Marks  Registration  Act,  1875 
(88  A  89  Vict  a  9 1),  and  cannot  be  registered  as  a  trade-mark  under  the  act. 

This  was  a  motion  under  the  Trade  Marks  Registration 
Act,  1875,  that  tlie  Registry  of  trade-  Marks  might  be  recti- 
fied b^  the  name  of  H.  C.  Stephens  being  inserted  as  the 
propiietor  of  a  trade-mark  comprised  of  the  following  let- 
ters, printed  or  otherwise  impressed  upon  paper  or  other 
suitable  materials  in  the  following  distinctive  combination : 
AEILYTON. 

The  question  turned  on  the  construction  of  sect.  10  of  the 
Trade  Marks  Registration  Act,  1875,  which  provides  as 
follows : — 

"For  the  purposes  of  this  act,  a  trade-mark  consists  of 
one  or  more  of  the  following  essential  particulars,  that  is  to 
say,  a  name  of  an  individual  or  firm,  printed,  impressed,  or 
woven  in  some  particular  and  distinctive  manner ;  or  a  writ- 
ten signature,  or  copy  of  a  written  signature  of  an  individual 
or  firm ;  or  a  distinctive  device,  mark,  heading,  label,  or 
ticket ;  and  there  may  be  added  to  any  one  or  more  of  the 
said  particulars  any  letters,  words,  or  figures,  or  combina- 
tion of  letters,  words,  or  figures ;  also  any  special  and  dis- 
tinctive word  or  words,  or  combination  of  figures  or  letters 
used  as  a  trade- mark  before  the  passing  of  this  act  may  be 
registered  as  such  under  this  act.'^ 

Chitty^  Q.C.,  and  W.  C.  Fooks^  for  the  applicant :  The 
combination  of  letters  which  the  applicant  seeks  to  have 
registered  as  a  trade-mark  i«ia  "device"  within  the  mean- 
ing of  sect.  10  of  the  act.  The  word  "Excelsior"  has  long 
been  used  as  a  trade-mark,  "Excelsior  Soap;"  and  that  is 
called  a  device  in  the  well-known  lines  of  Longfellow : 

"  The  shades  of  night  were  falling  fast 
As  through  an  Alpine  village  passed 
A  youth  who  bore  'mid  snow  and  ice 
A  banner  with  the  strange  device, — 

Excelsior  r 

*[Jessel,  M.R.:  I  think  the  device  there  was  the  [660 
emblem  which  made  the  youth  go  higher  and  higher.] 
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The  act  nowhere  says  that  there  is  to  be  no  trade-mark  in 
a  word. 

Fry^  Q.C.,  and  Rigby^  for  the  Registrar  of  Trade  Marks. 

Jessel,  M.R.:  The  only  question  1  have  to  decide  is,  what 
is  the  meaning  of  a  trade-mark  within  the  10th  section  ?  Ac- 
cording  to  that  section  a  trade-raark  consists  of  "one  or  more 
of  the  following  essential  particulars,  that  is  to  say,  a  name 
of  an  individual  or  firm  impressed  or  woven  in  some  particu- 
lar or  distinctive  manner.''  If  the  argument  addressed  to 
me  were  right,  that  any  word  would  do,  any  word  would 
include  a  distinctive  word.  The  name  of  a  firm  is  a  very 
distinctive  word  indeed ;  therefore  that  can  hardly  be  so. 
It  then  proceeds  thus :  '*or  a  written  signature  or  copy  of  a 
written  signature  of  an  individual  or  firm" — Why  should  a 
written  signature  be  specified,  if  any  signature  will  do  ? — 
''or  a  distinctive  device,  mark,  heading,  label,  or  ticket; 
and  there  may  be  added  to  any  one  or  more  of  the  said  par- 
ticulars any  letters,  words,  or  figures,  or  combination  of  let- 
ters, words,  or  figures." 

The  word  "figures"  there  means  numerals;  therefore  it 
is  this,  that  you  may  add  to  this  thing,  which  is  a  distinct- 
ive device,  mark,  heading,  label,  or  ticket,  letters,  words,  or 
figures.  Does  not  that  show  that  it  is  not  a  letter,  or  word, 
or  figure  itself?  It  may  be  added,  Why  does  the  act  give 
leave  to  add  ?  You  would  never  give  leave  to  add  words  to 
words.  Then  it  goes  on,  "  Any  special  and  distinctive  word 
or  words,  or  combination  of  figures  or  letters  used  as  a 
trade-mark  before  the  passing  of  this  act  may  be  registered 
as  such  tinder  this  act."  That  would  be  struck  out  of  the 
act  if  I  were  to  adopt  this  construction.  Here  is  a  power 
to  register  a  special  and  distinctive  word,  if  used  before  the 
act,  showing  that  it  cannot  be  registered  under  the  act. 
Otherwise  it  would  be  contravening  the  well-known  rule, 
that  when  there  is  a  special  affirmative  power  given  which 
would  not  be  required  oecause  there  is  a  general  power,  it  is 
661]  always  read  to  import  the  *negative,  and  that  nothing 
else  can  be  done,  so  that  the  power  to  register  a  trade-mark 
used  before  the  passing  of  the  act  clearly  negatives  the  con- 
clusion that  a  distinctive  word  can  be  used  as  a  trade-mark 
first  used  after  the  passing  of  the  act.  A  well-known  illus- 
tration of  that  rule  may  be  derived  from  the  act  which  gave 
power  to  railway  companies  to  borrow  on  mortgage  or  bond. 
It  was  said  that,  irrespective  of  that  act,  any  corporation 
might  borrow,  by  common  law,  either  on  mortgage  or  other- 
wise. The  answer  was,  that  there  being  a  definite  power 
given,  you  must  import  the  negative  so  that  the  company 
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could  only  borrow  on  mortgage  or  bond.     So  here,  there 
being  power  to  register  a  distinctive  word  nsed  before  the 
act,  it  is  conclusive  to  my  mind  that  it  cannot  be  registered 
if  first  used  after. 
Solicitors:  8.  Potter;  The  Solicitor  to  the  Treasury. 
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*In  re  Borough  of  Hackney  Newspaper     [669 

Company. 

Company — Mortgage  to  Director — Non-regiairaiion — ReaOstatioH  of  Securitg — Svbse- 
qtumi  Winding-up— Companies  Act,  1862  (25  d  26  Vict,  c.  89),  a,  48. 

A  company  mortgaged  chattels  to  two  of  the  directors,  who  fnmished  the  secre- 
tnry  with  the  necessary  particulars  for  entering  it  in  the  register  of  mortgages,  and 
directed  him  to  register  it,  but  he  omitted  to  do  so.  The  directors  put  in  force  the 
powers  in  their  mortgage  and  realized  their  security;  and  subsequently  the  company 
was  ordered  to  be  wound  up  : 

Held,  that  as  the  directors  had  not  "  knowingly  and  wilfully  authorized  or  per- 
mitted the  omission  "  of  the  entry  of  the  mortgage  on  the  re^ster,  and  had  realized 
their  security  before  the  commencement  of  the  winding-up,  uie  liquidaU>r  could  not 
compel  them  to  refund  the  proceeds  of  the  security. 

'^iis  was  an  application  by  the  official  liquidator  of  the 
Borough  of  Hackney  Newspaper  Company,  Limited,  that 
an  indenture  of  mortgage,  dated  the  18th  of  December,  1874, 
and  made  between  the  company  of  the  one  part,  and  James 
Hat  ton  Theobald  and  James  Rodger  Best  of  the  other  part, 
might  be  set  aside. 

The  company  was  registered  in  July,  1874.  The  first  di- 
rectors were  eight  in  number,  and  James  Hatton  Theobald 
and  James  Rodger  Best  were  two  of  them.  In  December, 
1874,  the  company  were  indebted  to  Theobald  and  Best  in 
the  sum  of  £1,746  4*.  advanced  by  them  for  the  purpose  of 
enabling  the  company  to  carry  on  its  business,  and  they  had 
applied  to  the  company  for  security.  At  a  board  meeting 
held  on  the  14th  of  December,  1874,  the  draft  of  the  mort- 
gage in  question  was  read  and  approved  of,  and  the  deed 
was  executed  at  a  subsequent  meeting  on  the  18th.  By  it  a 
newspaper  published  by  the  company,  and  the  copyrij^ht 
therein,  and  the  fixed  and  movable  machinery,  printing 
presses,  types,  furniture  and  effects,  which  then,  or  at  any 
time  ^thereafter,  might  be  fixed  or  fastened  to  or  in  [670 
or  upon  the  printinjj  offices  then  occupied  bv  the  comparijr, 
or  any  premises  which  might  at  any  time  thereafter  be  oc- 
cupied by  the  company,  were  assigned  to  Theobald  and  Best, 
subject  to  a  proviso  for  redemption  if  the  company  should 
pay  the  sum  of  £1,746  4^.,  and  any  other  sums  due  from  the 
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company  to  them,  together  with  interest  at  16  per  cent., 
forthwith  after  they  shonld  have  left  a  notice  at  the  com- 
pany's office  requiring  payment,  with  power  for  them,  in 
case  of  default  of  payment,  to  take  possession  of  and  sell 
the  chattels  and  premises  thereof  assigned. 

On  the  6th  of  March,  1875,  Theobald  and  Best  served  a 
notice  requiring  i&mediate  payment  of  the  sum  of  £2,000 
due  on  the  security.  Default  was  made  in  payment ;  and 
they,  on  the  same  day,  took  possession  of  the  property  com- 

Erised  in  the  mortgage.  The  property  was  sold  on  the  21st  of 
[ay,  1875,  and  the  net  proceeds  of  sale  amounted  to  £340. 

The  winding-up  order  was  made  on  a  creditor's  petition 
presented  on  the  26th  of  June,  1875. 

The  validity  of  the  mortgage  was  impeached  on  several 
grounds ;  and,  amongst  others,  on  the  ground  that  it  was 
not  registered  m  accordance  with  sect.  4§  of  the  Companies 
Act,  1862.  With  reference  to  this,  it  appeared  that  on  the 
day  when  the  draft  mortgage  was  approyed  by  the  board  the 
solicitor  of  Messrs.  Theob^d  and  Best  told  the  secretary  of 
the  company  that  the  mortgage  must  be  registered,  and  snp- 

J)lied  him  with  the  particulars  necessary  for  making  the  en- 
ries,  and  that  Messrs.  Theobald  and  Best  afterwards  pressed 
the  secretary  and  managing  director  to  register  the  mort- 
gage, but  they  refused  to  do  so  unless  they  were  furnished 
with  a  copy  of  the  deed,  which,  however,  was  never  sent 
to  them. 

Miller^  Q.C.,  and  W.  W.  Cooper^  for  the  official  liquida- 
tor, cited  JBx  parte  Valpy  &  Chaplin  (*) ;  In  re  Wynn  Hall 
Coal  Company  (•). 

Chitty^  Q.6.,  and  Sangster  Oreeri^  for  the  comjiany: 
First :  The  creditors  put  in  force  their  security  and  raized 
the  mortgaged  property  before  the  winding-up  commenced ; 
671]  aiid  there  *is  no  decision  which  compels  the  court  to 
hold  that  the  mortgagees,  though  directors,  must,  under 
those  circumstances,  refund,  simply  because  their  mortgage 
was  not  registered. 

Secondly :  The  mortgage  deed  is  not  made  void  by  the 
43d  section  of  the  Companies  Act,  1862.  That  section  only 
inflicts  a  penalty  in  the  event  of  a  knowing  or  wilful  omission 
to  register.  Here  the  omission  was  not  knowing  or  wilful ; 
for  the  mortgagees  pressed  the  managing  director  and  secre- 
taiy  to  register  it,  and  supplied  the  necessary  particulars : 
but  they  refused  on  a  ground  which  cannot  be  supported. 

Miller^  in  reply,  urged  that  every  director  was  as  liable 
as  the  secretary.     The  mortgagees  knew  perfectly  well  that 

(«)  Law  Rep.,  7  Ch.,  289.  .  («)  Law  Rep.,  10  Eq.,  5ia. 
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the  deed  was  not  registered ;  it  was  their  basiness  to  see  that 
it  was  done. 

.  Jessel,  M.B.:  The  43d  section  of  the  Companies  Act, 
1862,  directs  a  register  to  be  kept  of  all  mortgages,  and  it 
imposes  a  penalty  if  the  register  is  not  kept,  but  it  does  not 
make  void  an  unregistered  mortgage.  It  has,  however,  been 
decided  that  if  an  officer  whose  duty  it  is  to  make  the  entry 
does  not  cause  it  to  be  made,  he  not  only  incurs  the  statu- 
tory penalty,  but  that  as  a  further  penalty  for  his  neglect 
of  duty  he  loses  the  benefit  of  his  mortgage.  It  has  further 
been  decided  that  a  solicitor  is  an  officer  of  the  company  for 
this  purpose.  These  are  decisions  of  the  Court  of  Appeal, 
and  1  am  bound  to  follow  them,  although  it  is  difficult  to 
see  on  what  principle  those  cases  have  been  so  decided,  and 
although  I  might  not  myself  have  come  to  the  same  conclu- 
sion in  the  first  instance. 

What,  then,  must  a  mortgagee  do  to  incur  such  a  pen- 
alty ?  If  he  is  to  be  punished,  it  must  be  for  doing  some- 
thing wrong;  in  the  language  of  the  section,  he  must 
**  knowingly  and  wilfully  authorize  or  permit  the  omis- 
sion" of  the  entry  on  the  register.  Here  the  mortgagees, 
who  were  two  of  the  directors,  directed  the  secretary  to  en- 
ter the  mortgage  on  the  register ;  the  secretary  did  not  do 
it.  If,  then,  these  directors  are  the  persons  whose  duty  it 
was  to  make  the  entry,  they  have  directed  it  to  be  made :  if 
it  be  not  their  duty,  then  they  cannot  have  authorized  or 

Eermitted  the  *omission.  It  appears  to  me  that  they  [672 
ave  done  all  they  could  ;  and  I  cannot  say  that  under  this 
enactment,  which  is  a  most  penal  one,  they  could  have  in- 
curred a  penalty ;  and  I  have  the  authoiitv  of  the  Court  of 
Appeal  for  saying  that  the  omission  to  make  the  entry  does 
not  of  itself  make  their  mortgage  void. 

Then  the  second  point  is  this,  that  the  mortgagees  are  not 
claiming  the  benefit  of  the  mortgage  in  the  winding-up  as 
they  were  in  the  decided  cases.  Before  the  winding-up  com- 
menced they  put  the  mortgage  in  force  and  reabzea  their 
security.  It  is  difficult  to  see  why  they  should  not  avail 
themselves  of  their  rights  in  this  way.  suppose  the  mort- 
gage had  been  realized  ten  years  oefore  the  winding-up, 
could  the  liquidator  call  on  the  mortgagees  to  repay  what  they 
had  realized,  and  say  that  the  whole  transaction  was  void } 
There  is  no  authority  to  that  effect,  and  I  cannot  so  hold. 

The  other  questions  raised  by  the  summons  (as  to  which  a 
report  is  not  called  for)  were  then  gone  into,  and  ultimately 
the  summons  was  dismissed. 

Solicitors :   Walter^  Mbqfen  <fe  Son;  Benham  &  TindeU. 
18  Eng.  Rep.  95 


/ 


754  CHANCERY  DIVISION.  [Vol  lit 

1876  K^  V.  Clarke.  ILIL 


[3  Chancery  IHyiiiion,  672.] 
M.R.,  July  31,  l«76. 

PiGG  V.  Clarke. 

[1875    P.     171.] 

WUl—Corutruclion^"  Family." 

The  primary  meaning  of  the  word  "family"  in  a  will  is  "children.* 
A  testator  directed  t£e  interest  arising  fn>m  all  his  real  and  personal  property  to 
be  paid  to  his  wife  during  her  life,  and  after  her  decease  to  be  equally  divided 
amongst  all  his  tSunily  that  should  be  then  living  when  they  should  attain  the  age  of 
twenty-one  years.  At  the  date  of  his  will  he  1^  seven  children  living,  some  over 
and  others  under  twenty-one,  and  some  married,  with  children  : 
Jleid,  that  under  the  word  "  family "  children  alone  oould  take. 

This  was  a  salt  for  the  administration  of  the  estate  of 
William  Pigg,  a  beerhouse  keeper  in  Ipswich,  who  made 
his  will  (dated  the  10th  of  May,  1851)  in  the  following 
terms: — 

*'  In  disposing  of  my  earthly  goods  in  which  it  has  pleased 
673]  the  *Almighty  to  bless  me  with,  I  give  and  bequeath 
in  trust  to  Mr.  Wm.  P.  Codd  and  Henrv  Bevan  the  younger, 
both  of  St.  Margaret's,  Ipswich,  Suffolk,  for  the  whole  and 
sole  benefit  of  my  wife  Hannah  Pigg  during  her  natural  life, 
not  being  subject  to  an^  husband  or  husbands  that  she  may 
hereafter  intermarry  with,  the  interest  arising  from  all  my 
real  and  personal  property  of  whatever  description  or  nar 
ture,  whatsoever  or  wheresoever,  after  paying  all  my  jast 
debts  and  funeral  expenses,  then  all  the  remaining  interest 
arising  from  such  property  to  be  paid  half-yearly  to  my 
said  wife,  Hannah  Pigg,  daring  her  life.  And  after  her 
decease,  then  to  be  equally  divided  amongst  all  my  said 
family  that  shall  be  then  living  when  they  shall  obtain  the 
age  of  twenty-one  years." 

The  testator  died  on  the  21st  of  December,  1856,  leaving 
his  widow  and  seven  children  him  surviving.  The  widow 
died  in  August,  1875.  Of  the  seven  children  of  the  testator 
three  survived  his  widow ;  two  died  in  her  lifetime  without 
having  been  married  ;  another  died  in  her  lifetime  leaving  a 
widow  (who  survived  the  testator's  widow)  but  no  children  ; 
and  the  seventh  died  in  her  lifetime  leaving  a  widow  and 
children  who  survived  the  testator's  widow.  Some  of  the 
testator's  children  were  married  at  the  date  of  his  will  and 
.  had  children  then  living ;  some  of  his  children  had  then  at- 
tained twenty-one,  others  were  then  infants. 

The  question  was,  who  were  entitled  under  the  words  '*  my 
said  family," 
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Lemon^  for  the  three  children  of  the  testator  who  survived 
the  widow,  submitted  that  by  ''family"  the  testator  must 
be  taken  to  mean  his  children :  Barnes  v.  Paich  (*). 

CoU^  RendaU  and.  Romer^  for  grandchildren,  contended 
that  all  the  lineal  descendants  of  the  testator  were  to  be 
included  under  the  term  "family,"  oMmgOruvyifSY.  Cot- 
man  (') ;  Oregory  v.  Smith  (") ;  WiUiams  v.  WiJiiams  (*) ; 
Snowy.  Teedn. 

PheaTj  for  tne  widow  and  the  sons,  submUted  that  the 
daughters-in-law  *of  the  testator  ought  to"  be  in-  [674 
eluded,  and  cited  In  re  Terrv*^  WiUij). 

Jessel,  M.B.:  I  have  in  this  case  to  consider  the  will  of 
a  shopkeeper,  who  at  the  date  of  his  will  had  a  wife  and 
seven  children  living ;  some  of  the  children  were  twenty-one, 
others  under  that  age ;  and  he  had  at  least  one  child  married 
who  had  children.  Under  these  circumstances  he  makes 
his  will  thus :  [His  Lordship  read  it.]  The  question  is, 
who  are  meant  by  the  word  "family:"  it  being  contended 
on  the  one  hand  that  it  means  "  children,"  and  on  the  other 
hand  that  it  must  include  all  the  descendants  of  the  testator. 

The  word  "familv"  has  various  meanings.  In  one  sense 
it  means  the  whole  household,  including  servants,  and,  4)er- 
haps,  lodgers.  In  another  sense  it  means  everybody  de- 
scended from  a  common  stock,  that  is  to  say,  all  blood 
relations ;  and  it  may,  perhaps,  inclade  the  husbands  and 
wives  of  such  persons.  In  the  sense'  I  have  just  mentioned, 
the  family  of  A.  includes  A.  himself ;  A.  must  be  a  member 
of  his  own  family.  In  a  third  sense,  the  word  includes 
children  only;  thus  when  a  man  speaks  of  his  wife  and 
family,  he  means  his  wife  and  children. 

Now,  every  word  which  has  more  than  one  meaning  has  a 
primary  meaning ;  and  if  it  has  a  primary  meaning,  you' 
want  a  context  t'o  find  another.  What,  then,  is  the  primary 
meaning  of  "family?"  It  is  "children;"  that  is  clear 
upon  the  authorities  which  have  been  cited ;  and,  independ- 
ently of  them,  I  should  have  come  to  the  same  conclusion. 
I  hold,  therefore,  that  the  children  of  the  testator  can  alone 
take  under  the  words  "  my  said  family." 

Solicitors :  Aldridge  &  ThorUj  agents  for  Jackaman  & 
Sons,  Ipswich. 

Q)  8  Ves.,  604.  (<)  1  SIra.  (N.S.),  858. 

O  9  Ves.,  819.  (•)  Law  Rep.,  9  Eq.,  622. 

(»)  9  Hare,  708.  («)  19  Beav.,  680. 

See  2  Redfield  on  Willa  (3d  ed.),  71  et  teq. 
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[3  Chancery  Division,  688.] 
M.R.,  Aug.  8,  1876. 

688]  *RoGERS  V.  Jokes. 

[1876    R.     6.] 
Will — Eleelum  agaitut  EslaU  of  Peraon  put  to  Sleetion. 

A  testator,  entHled  under  a  settlement  to  a  life  interest  in  certain  cottages  to  which 
his  wife  became  absohitely  entitled  on  his  death,  purported  to  devise  them  to  her  for 
life,  with  remainder  to  A.,  who,  without  knowing  of  the  settlement,  sold  his  sup- 
posed reversionary  •interest  to  the  plaintiflT.  The  testator's  widow,  who  took  other 
I>eneiit8  under  the  will,  subsequently  sold  the  cottages  to  a  purchaser  without 
notice  of  the  devise.  On  the  widow's  death  the  plaintiff  dainaed  compensation 
against  her  estate : 

Held^  that  the  widow  had  elected  to  take  the  cottages  f^inst  the  will,  and  that  A. 
was  entitled  to  compensation  for  the  loss  he  had  sustained  in  resjiect  of  their  value 
at  the  widow's  death,  out  of  her  estate  to  an  extent  not  exceeding  the  amount  of  her 
other  benefits  under  the  wilL 

By  a  marriage  settlement  dated  November  11,  1833,  certain 
messuages  and  hereditaments  (inclnding  six  cottages  in  Rhos 
Street,  Ruthin)  were  settled  to  the  use  of  William  Williams 
for  life,  with  remainder  to  the  use  of  his  wife,  Jane  Wil- 
liams, for  life, with  remainder  to  the  use  of  the  first  and  other 
sons  of  W.  Williams  in  tail,  and  for  default  of  such  issue 
to  the  use  of  his  first  and  other  daughters  in  tail,  and  for 
default  of  snch  issue  to  the  nse  of  the  heirs  of  the  survivor 
of  them  the  said  W.  Williams  and  Jane  Wiliams. 

William  Williams,  by  his  will  made  in  1860,  gave  to  his 
said  wife,  Jane  Williams,  all  his  real  estate  during  her  life, 
and  after  her  decease  he  purported  to  devise  "all  those  six 
cottages  situate  in  Rhos  Street"  (being  part  of  the  property 
included  in  the  said  settlement)  to  ms  nephew,  Thomas 
Rogers,  his  heirs  and  assigns. 

The  testator  died  in  1860  without  issue,  and  his  widow, 
Jane  Williams,  became  absolutely  entitled  under  the  settle- 
ment to  the  property  therein  comprised. 

In  1864  Thomas  Rogers,  not  being  aware  of  the  settlement, 
sold  and  conveyed  to  the  plaintiff  Bis  supposed  reversionary 
interest  under  the  testator's  will  in  the  said  cottages. 

In  June,  1875,  Jane  Williams  died,  having  appointed  the 
defendants,  W.  D.  Jones  and  R.  P.  Davies,  ner  executors. 
689]  *After  the  death  of  Jane  Williams  the  plaintiff 
first  ascertained  that  she  liad  in  1872  sold  the  six  cottages 
in  Rhos  Street  to  a  purchaser  for  value  without'  notice  of 
the  devise  in  the  testator's  will. 

The  plaintiff  now  brought  his  action  against  the  executors 
of  Jane  Williams,  and  submitted  tliat  he  was  entitled  to  be 
indemnified  out  of  her  estate  in  respect  of  the  loss  sustained 
by  him  in  consequence  of  the  sale  of  the  cottages  by  the 
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defendant,  or  that-such  sale  was  an  election  by  her  to  tatte 
the  cottages  against  the  will  of  the  testator,  and  that,  con- 
sequently, the  plaintiff,  as  the  person  injured  by  such  elec- 
tion, was  entitled  to  receive  compensation  for  such  injury 
out  of  the  other  benefits  derived  by  Jane  Williams  under 
the  will  of  the  testator,  for  the  loss  occasioned  to  the  plain- 
tiff by  such  election,  and  to  have  the  amount  of  such  bene- 
fits ascertained  and  paid  out  of  her  estate. 

Chitty^  Q.C.,  and  HoToer^  for  the  plaintiff. 

CooksoTiy  Q.C.,  and  Bradford^  for  the  defendant :  In  this 
case  no  case  of  election  arose ;  and  even  if  the  widow  might 
have  been  put  to  her  election  in  her  lifetime,  there  is  no 
authority  for  such  a  claim  being  made,  after  so  long  a  time, 
against  the  estate  of  a  deceased  person. 

Jessel,  M.R.:  The  testator  in  this  case  gave  his  real 
estate  to  his  wife  for  her  life,  with  remainder  as  to  six  cot- 
tages, which  did  not  belong  to  him,  to  his  nephew  Thomas 
Rogers.  At  the  time  of  the  devise  the  testator's  only  interest 
in  tliese  cottages  was  a  life  estate  under  the  settlement,  with 
a  contingent  remainder  if  he  survived  his  wife. 

Under  these  circumstances  a  case  of  election  arises.  The 
doctrine  of  election  is  this — that  if  a  person  whose  property 
a  testator  affects  to  give  away  takes  other  benefits  under 
the  same  will,  and  at  the  same  time  elects  to  keep  his  own 

Eroperty,  he  must  make  compensation  to  the  i)erson  affected 
y  his  election  to  an  extent  not  exceeding  the  benefits  he 
receives.  In  this  case  the  widow,  .having  elected  to  take 
against  the  will,  was  bound  to  make  compensation  to  the 
plaintiff  to  the  extent  of  the  benefits  she  received  under 
*the  will.  Therefore,  in  her  lifetime  she  might  to  this  [690 
extent  have  been  thus  madie  liable. 

But  it  is  said  that  the  plaintiff's  right  to  be  indemnified  is 
lost  by  the  death  of  the  widow.     Why  ?    I  see  no  principle 
upon  which  her  death  should  exonerate  her  estate.     The 
liability  of  her  estate  must  now  be  ascertained,  and  there 
must  be  an  inquiry  as  to  the  amount  of  the  benefits  which 
the  widow  received  in  her  lifetime  under  the  will,  ajid  as  to 
the  compensation  to  which  the  plaintiff  is  entitled  in  respect 
of  the  loss  he  has  sustained  by  not  getting  possession  oi  the 
six  cottages  at  the  death  of  the  widow,  so  far  as  such  loss 
does  not  exceed  her  benefits  under  the  will. 
The  oleadings  to  be  amended  by  making  T.  Rogers  co- 
Solicitors  for  plaintiff :  C,  C.  EUis  &Co. 
Solicitor  for  defendant :  F.  W.  AdamSj  agent  for  L.  Ad- 
ams, Ruthin. 
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See  7  Eng.  Rep.,  616 ;  13  Eng.  Rep.,  and  his  oounsel,  that  she  would  be  en- 

727  note  ;   14  Eng.  Rep.,  237  note  ;   1  titled  to  the  valae  of  her  dower  on  sale 

White  &  Tador's  Lead.   Cas.  in  Eq.  of  the  house  and  lot.     Held,  that,  un- 

(4th  Am.  ed.),  510,  541,  542,  545  and  der  the  circomstances,  she  was  not  pat 

notes ;  6  Central  Law  Jour.,  8^,  864.  to  her  election,  but  was  entitled  to  the 

Where  a  husband  loans  money  and  value  of  her  dower  in  the  farm,  and 

takes  a  note  therefor  payable  to  the  or-  the  provision  also,  and  that,  she  had 

der  of  himsolf  and  wife,  and  thoroafter  never,  in  fact,  been  put  to  her  election: 

makes  a  will  containing  a  devise  or  Freeland  «.  MandevUle,  2S  N.  J.  Eq., 

bequest  to  the  wife,  by  its  terms,  to  be  559,  562,  and  numerous  cases  cited  as 

accepted  and  received  in  lieu  of  dower  to  when  a  devise  or  bequest  is  not  in 

and  of  all  claims  upon  the  estate,  if  lieu  of  dower. 

the  note  remains  unpaid  at  the  time  of  Where  the  widow  of  a  testator,  un- 

his  death  and,  she  survives,  she  ac-  der  a  material  mistake  of  facts,  elects 

quires  title  to  the  note  as  a  gift,  not  as  to  take  the  provisions  made  by  will, 

a  part  of  his  estate  at  the  time  of  his  in  lieu  of  dower,  etc.,  chancery  will 

death,  and  she  is  not  put  to  her  elec-  afford  relief.     But  to  be  reinstated  in 

tion  between  the  note  and  the  provi-  her  rights,  as  they  would  exist  without 

Bions  for  her  in  the  will,  but  is  entitled  the  election,  she  must  restore  to  tlie 

to  both.     The  fact  that  she  gave  the  estate  or  make  compensation  for  all  she 

note  to  the  appraisers  as  a  part  of  her  has  received  under  the  will,  and  which 

husband's  estate,  while  it  is  evidence  she  is  not  otherwise  entitled  to:  Wanzer 

tending  to  show  that  she  had  released  v.  Smith,  2  Western  Law  Monthly,  426. 

to  him  her  right  of  survivorship,  is  not  Where  a  testator  in  his  will  has  made 

conclusive,  and  does  not  estop  her  from  provision  for  his  widow,  under  which 

claiming  the  note,  in  the  absence  of  she  has  elected  to  take,  she  is  barred  of 

evidence  that  the  position  of  any  party  her  dower.     The  language  of  the  stat- 

has  been  changed  in  consequence,  or  nte  forbids  any  other  construction  than 

that  any  transaction  was  had  in  reliance  its  terms  literally  import,  however  dlf- 

thereon  :  Sanford  v.  Sanford,  58  N.  Y.,  ferent  may  be  the  rule  of  the  common 

68,  affirming  2  Thomp.  &  Cooke,  641.  law,  and  that  which  obtains  in  most 

See  also  Havens  v.  Sackett,  15  N.  Y.,  of  the  states :  Moore  v.  Stidel,  4  War- 

865,  where  it  was  held  the  party  was  den's  Weekly  Law  (iaz.,  65,  Sii^rior 

not  put  to  an  election.  Court,  Cin. 

The  testator  directed  his  executors  Testatrix  by  her  will  gave  to  her  sis- 
to  sell  all  hi.s  real  and  personal  estate,  ter-in-law  a  house  and  lot,  together  with 
and  out  of  the  proceeds  to  purchase  a  the.  interest  of  her  personal  estate,  in 
house  and  lot,  to  be  occupied  by  his  consideration  that  she  would  take  care 
widow  and  his  five  youngest  (her)  chil-  of  and  provide  for  the  comfortable  main- 
dren,  as  a  home,  until  the  youngest  tenance  of  the  husband  of  testatrix  who 
child  should  attain  to  majority,  and  was  old  and  enfeebled  during  his  nat- 
directed  them  to  invest  the  balance,  ural  life:  Held,  that  if  the  husband, 
after  payment  of  his  debts,  and  out  of  with  a  full  knowledge  of  the  property, 
the  income  provide  for  the  support  of  consented  that  the  devisee  should  enter 
the  same  persons  and  a  son  of  his  by  a  and  take  possession  under  the  will,  and 
former  wife,  for  the  same  time,  and  on  by  his  request  she  took  possession  and 
the  arrival  of  that  period,  to  sell  the  for  a  period  of  several  months  dls- 
house  and  lot  and  divide  the  proceeds  charged  the  duty  imposed  upon  her  by 
and  the  principal  of  t^e  investment  the  will,  he  was  presumed  to  have  elect- 
equally  among  all  his  children,  making  ed  to  take  under  the  terms  of  the  will, 
no  provision  whatever  for  the  widow  and  was  estopped  from  making  any 
beyond  the  period  of  the  majority  of  other  claim  to  the  property :  Wise  v, 
the  youngest  surviving  child  ;  after  the  Rhodes,  84  Penn.  St.  R. ,  402. 
payment  of  debts  there  remained  noth-  Provision  is  made  by  statute  in  New 
ing  but  the  teetator^s  homestead  farm.  York,  and  in  most  of  the  states,  for  a 
This  was  sold,  and  the  house  and  lot  widow  being  barred  of  dower  by  rea- 
bought  with  the  proceeds.  The  widow  son  of  provisions  in  lieu  thereof  by 
released  her  dower  in  the  farm,  but  legacy,  jointure,  etc.:  1  R.  S.,  741, 
only  on  the  express  understanding  and  §§  9-13  ;  1  Edm.  St.,  692-3  ;  2  R.  S., 
assurance,  from  the  surviving  executor  (6th  ed),  1121-2  ;  1  Washb.  Real  Est., 
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(4tlied.).  321,  p.  269  marg.  p.;  1  White  her  renunciation  of  the  devise  be  filed 

&  Tudor^s  Lead.  C^as.  in  Eq.  (4th  Am.  within  one  year  after  probate :  Dough- 

ed.),  568;  8  Kedf.  on^^'ills  (8ded.)3i0.  erty    v.  Barnes,  64  Mo.,  159;  Gant  v. 

The  statute  further  provides  (^  14),  Henley,  Id.,  162. 

that  "  When  a  woman  sliuU  be  enti-  A  jointure  is  a  competent  livelihood 

tied  to  an  election,  under  either  of  the  of  freeliold  for  the  wife  of  lands  to 

two  last  sections,  she  sliall  be  deemed  take  effect  in  profit  or  possession  after 

to  have  elected  to  take  such  jointure,  the  death  of  the  huslHUid,  for  the  life 

devise  or  pecuniary  provision,  unless  of  the  wife,  at  least, 

within  one  year  after  the  death  of  her  A  widow's  claim  to  dower  is  surren- 

husband  she  shall  enter  on  the  lands  dered  by  the  voluntary  acceptance  of 

to  be  assigned  to  her  for  her  dower,  or  the  provisions  of  her  husband's  will, 

commence  proceedings  for  the  recovery  devising  to  her  all  his  estate,  real  and 

or  assignment  thereof "  :  1  R.  S. ,  742,  personid. 

^  14 ;  1  Edm.  St.,  693 ;  2  R.  S.  (6th ed.),  By  accepting  the  provisions  of  the 

1122;  1  Washb.  Real  Estate  (4th  ed.),  will  in  this  case,  the  widow  snrren- 

325,  p.  272  marg.  p. ;  1  White  &  Tudor's  dered  her  right  to  claim  dower  in  lands 

Lead.  Cas.  in  Eq.  (4th  Am.  ed.),  569.  to  which  her  husband  held  title  during 

The  committee  of  a  lunatic  widow  the  coverture,  but  which  he  had  sold 

cannot  make  an  election  for  her  be-  and  conveyed  before  his  death, 

tween  the  provision  made  for  her  in  A  widow  has  twelve  months'  time  to 

the  will  of  her  husband,  and  her  dower  make  her  election  to  accept  the  provi- 

at  common  law,  without  the  sanction  sions  of  the  will,  or  to  assert  her  claim 

of  the  court.     The  right  of  election  is  to  dower. 

a  personal  one  :  Kennedy  v.  Johnston,  The  time  at  which  she  is  required  to 

65  Penn.  St.  R.,  451,  3  Am.  Rep.,  650.  make  her  election  may  be  postponed. 

To  same  effect :  Havenridge  «.  Nel-  if  she  cannot  elect  intelligently,  by  ap- 

son,  56  Ind.,  90,  94  and  cases  cited ;  plying  to  the  Chancellor  for  the  ascer- 

Pinkerton  d.  Sargent,  102  Mass.,  568.  tainment  of  the  respective  values  and 

A  suit  brought  by  a  widow  to  set  amounts  of  her  two  interests, 

aside    an    instrument    by  which    she  Where  the  wife  is  lawfully  deprived 

elected  to  accept  certain  provisions  of  of  her  jointure  or  any  part  thereof,  and 

the  will  of  her  husband  in  lieu  of  dow-  not  by  any  act  of  her  own,  she,  by 

er,  is  not  a  proceeding  for  the  recovery  statute,  shall  have  indemnity  therefor 

of  dower  within  the  meaning  of  the  by  way  of  damages  out  of  her  husband's 

Revised   Statutes,  compelling   her  to  estate. 

take  such  proceedings  within  a  year :  But  under  this  statute  she  is  not  enti- 

Chamberlain  v.  Chamberlain,  43  N.  Y. ,  tied  to  be  indemnified  by  asserting  claim 

424,  441-7,  modifyihg  3  Lansing,  348,  to  dower  in  lands  which  her  husband 

376-7,  384-6.  had  conveyed  to  others  before  his  death. 

Where  a  will .  contains  a  devise  to  The  widow  lost  her  right  to  claim 
the  widow  in  lieu  of  dower,  under  our  dower  in  lands  conveyed  by  her  bus- 
statute  concerning  dower,  no  accept-  band  before  his  death,  by  accepting  the 
ance  of  the  devise  is  required ;  if  noth-  provisions  of  his  will,  although  his 
ing  is  done  within  a  year  after  probate,  estate  proved  to  be  insolvent :  Grider 
the  law  presumes  her  acquiescence:  v.  Ewbanks,  12 Bush  (Ky.),  610, 
but  she  may,  at  any  time  within  the  But  where  no  such  statute,  see  Gant 
year,  reject  the  provisions  of  the  will.  «.  Henley,  64  Mo.,  163. 

As  our  law  does  not  provide  for  her  A  legacy  in  lieu  of  dower  abates  like 
acceptance  or  election,  such  acceptance  other  legacies,  and  is  not  a  charge  upon 
or  election,  if  made,  would  amount  to  the  real  estate,  but  is  only  entitled  to  a 
nothing,  and  she  could,  at  any  time  preference  in  payment  from  the  per- 
within  the  year,  reject  the  will,  not-  sonal  estate  over  other  legacies  *  Bab- 
withstanding.  And  even  where  .the  cock  v.  Stoddard,  3  Thomp.  &  Uooke, 
will,  in  tenns,  requires  "an  accept-  207;  Sanford  v.  San  ford,  4  Hun,  753. 
ance  "  of  its  provisions,  the  rule  is  tiie  (Not  same  case  as  that  in  2  Thomp.  & 
same  :  Bretz  «.  Matney,  60  Mo.,  444.  Cooke,  641,  58  N.  Y.,  69  ;   nor  as  that 

Under  the  statute  relating  to  dower,  in  4  Thomp.  &  Cooke,  686,  2  Hun,  94, 

where  land  is  devised  to  the  wile  by  62  N.  Y.,  553.) 

will,  she  cannot  hold  her  dower  unless  See  also  Roper  r.  Roper,  post,  p.  779. 
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[3  Chanoery  Diinsion,  694.] 
V.C.M.,  March  16,  18V6. 

694]  *CooKE  V.  Chilcott. 

Covemmi  runmng  vnih  Land — PonUve  C<mtr<ui9 — Performance  in  alieno  nolo — Man- 
datory  Injundion — Purehaiter  bound  by  Notice — Admvution  ofLiabUUy. 

A  purchaser  of  a  piece  of  land  with  a  well  or  spring  upon  it  covenanted  with  the 
▼endor,  who  retained  hind  adjoining  intended  to  be  disposed  of  for  bnilding  sites, 
to  erect  a  pomp  and  reservoir,  and  to  supply  water  from  the  well  to  all  houses  built 
on  the  vendor's  land : 

Held^  1,  that  both  the  benefit  and  the  burden  of  the  covenant  ran  with  the  land, 
and  that  the  case  was  not  within  the  second  resolution  in  Speneer^g  Case{^),  but  if 
not,  a  sub-purchaser  with  notice  of  the  covenant  was  bound  by  it: 

IliH,  2,  that,  though  the  covenant  was  not  one  of  which  the  court  would  decree 
specific  jierformance  directly  as  being  for  the  construction  of  works  which  the  ^court 
could  not  superintend,  it  could  be  enforced  indirectly  by  an  injunction  restraining 
the  defendant  from  allowing  the  work  to  remain  unperformed. 

This  was  a  motion  for  an  injanction  to  restrain  the  defen- 
dant from  keeping  or  leaving  two  houses  belonging  to  the 
Elaintiffs,  or  either  of  them,  or  any  other  houses  that  might 
B  thereafter  built  upon  a  piece  of  land  belon^ng  to  the 
plaintiffs,  without  a  full  and  ample  supply  of  good,  clear, 
and  wholesome  spring  water,  contrary  to  a  covenant  con- 
tained in  an  indenture  of  the  29th  of  September,  1849. 

By  a  deed  of  the  26th  of  July,  1848,  a  piece  of  land  at 
Woodhill,  in  the  parish  of  Portishead,  Somerset,  was  con- 
veyed by  the  corporation  of  Bristol  to  the  ordinary  dower 
uses  in  favor  of  James  PuUin  Hinton,  and  the  deed  con- 
tained certain  building  covenants. 

By  a  deed  of  the  29th  of  September,  1849,  James  Pullia 
Hinton  conveyed  to  Benjamin  Farmer,  and  his  heirs,  a  house 
and  premises,  part  of  the  piece  of  land  comprised  in  the 
deed  of  the  26tn  of  July,  1848,  being  No.  6,  together  with 
the  well  or  spring  of  water  and  pump-house  thereon  at 
Woodhill. 

By  a  deed  of  covenant  of  the  same  date,  also  made  be- 
tween Hinton  of  the  one  part,  and  Farmer  of  the  other  part, 
after  reciting  the  deed  of  even  date,  and  that  Hinton  was 
695]  possessed  of  other  land  *at  Woodhill,  colored  pink 
on  a  plan  on  the  now  stating  indenture  (being  the  remainder 
of  the  land  comprised  in  the  indenture  of  the  25th  of  July, 
1848),  and  that  Parmer  was  about  to  erect  a  steam  engine, 
and  dig  and  make  a  large  and  capacious  tank  upon  some 
parts  of  the  said  premises,  for  the  purpose  of  placing  the 
said  engine  for  pumping  water  from  the  aforesaid  well  ad- 

Q)  5  Repi,  16,  a;  1  Sm.  L.  C,  60. 
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joining  the  house  No.  6  at  Woodhill  aforesaid,  which  engine 
was  to  pump  trcfn  the  said  well,  or  any  other  well  of  Farmer, 
his  heirs,  appointees,  and  assigns,  the  quantity  of  water  there- 
inafter mentioned  for  not  only  the  supply  of  all  and  every 
the  messuages  or  dwelling  houses  then  already  erected  upon 
the  said  hereditaments  and  premises,  but  of  all  and  every 
other  messuages  or  dwelling  houses  thereafter  to  be  erected 
upon  the  said  hereditaments  and  premises,  and  to  convev 
the  same  water  by,  proper  pipes  into  each  and  every  of  such 
messuages  or  dwelling  houses,  not  exceeding  one  hogshead, 
or  sixty-three  gallons,  per  day,  for  each  and  every  such 
messuages  or  dwelling  houses,  upon  being  paid  the  annual 
sum  of  £2  as  thereinafter  mentioned.  It  was  witnessed  that 
Hinton  thereby  covenanted  not  to  grant  or  release  any  of 
the  land  or  premises  belonging  to  him  at  Woodhill  in  any 
way  whatsoever  for  the  purpose  of  making  any  well  or  tank 
for  the  use  of  any  house  then  belonging  to  him  there,  or  for 
any  house  thereafter  to  be  erected  on  the  said  land  so  belong- 
ing to  him,  and  that  in  all  grants  and  conveyances  of  the  said 
premises  he  would  insert  a  covens^nt  by  any  purchaser  that 
such  purchaser  should  be  bound  to  have  and  take  and  be 
supplied  with  water  from  the  said  well,  or  any  well  belong- 
ing to  Farmer,  his  heirs  or  assigns,  so  long  as  Farmer  should 
continue  to  supplj*^  at  least  sixty- three  gallons  of  clear 
spring  water  daily  for  the  use  of  each  house,  subject  to  the 
payment  of  the  said  rent  of  JB2  by  equal  half-yearly  pay- 
ments on  the  25th  of  March  and  29th  of  September  m  each 
year;  and  after  a  covenant  by  Hinton  for  payment  of  the 
rent  lor  each  house  until  he  should  have  conveyed  such 
house  to  other  parties,  the  now  stating  indenture  contained 
the  following  covenant : — 

*' And  the  said  Benjamin  Farmer,  for  himself,  his  heirs, 
executors,  administrators,  appointees,  and  assigns,  doth 
hereby  covenant,  promise,  and  agree  to  and  with  the  said 
James  PuUin  Hinton,  his  heirs,  appointees,  or  assigns,  that 
he  the  said  Benjamin  Farmer,  *his  heirs,  executors,  [696 
administrators,  appointees,  and  assigns,  shall  and  will  erect, 
finish,  and  complete  the  steam  ^gine,  and  finish  and  com- 
plete the  tank  or  tanks,  and  fiom  time  to  time,  and  at  all 
times  forever  hereafter,  find  and  provide  a  full  and  ample 
supply  of  good,  clear,  and  wholesome  spring  water  as  afore- 
said, for  not  only  the  houses  already  built,  but  for  all  and 
every  messuage,  tenement,  or  dwelling  house  and  offices 
hereinafter  to  be  built  upon  any  part  of  the  said  heredita- 
ments and  premises.  Provided  always,  and  these  presents 
are  upon  tne  express  condition,  that  if  the  said  well  or 
18  Eng.  Rep.  96 
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spring  shall  at  any  time  hereafter  fail  or  not  produce  a  suffi- 
cient supply  of  such  spring  water  as  aforesaid  for  all  the 
messuages,  tenements,  or  dwelling  houses  and  offices  as 
aforesaid,  or  that  any  part  of  the  machinery  or  pipes-  shall 
be  out  of  repair,  then  that  the  said  Benjamin  Parmer,  his 
heirs,  appointees,  executors,  administrators,  or  assigns,  wiU, 
without  any  delay,  find  and  supply  spring  water  of  an 
equal  quality  from  some  other  source,  so  that  the  said  sev- 
eral messuages,  tenements,  or  dwelling  houses  shall  not  be 
kept  without  such  supply  of  spring  water,  the  owners  or 
occupiers  of  each  of  such  houses  paying  to  the  said  Benja- 
min Parmer,  his  heirs,  executors,  or  administrators,  the 
said  rent  or  sum  of  £2  per  annum  for  each  house  half- 
yearly,  upon  the  days  and  times  aforesaid.  But  it  is  hereby 
expressly  stipulated  and  agreed,  that  if  the  said  Benjamin 
Farmer,  his  heirs,  executors,  administrators,  or  assigns, 
shall  at  any  time  hereafter  fail,  neglect,  or  refuse  to  supply 
all  and  every  or  either  of  the  messuages,  tenements,  or 
dwelling  houses  already  erected  and  built,  or  hereafter  to 
be  erected  and  built  upoaany  part  of  the  said  hereditaments 
and  premises  with  a  supply  oi  'such  spring  water  as  afore- 
said (but  subject  to  the  proviso  aforesaid),  that  then  and  in 
such  case  it  shall  and  may  be  lawful  to  and  for  the  said 
James  Pnllin  Hinton,  his  heirs,  executors,  administrators, 
appointees,  or  assigns,  or  any  tenant  or  tenants,  or  occupier 
or  occupiers,  of  any  of  such  messuages,  tenements  or  dwell- 
ing houses  and  offices  as  he  the  said  Benjamin  Parmer,  his 
heirs,  appointees,  executors,  administrators,  or  assigns,  shall 
fail,  neglect  or  refuse  to  supply  as  aforesaid,  and  shall  not 
thenceforth  be  lia:ble  to  take  water  from  or  be  supplied  by 
the  said  Benjamin  Parmer,  his  heirs,  executors,  administra- 
tors, appointees,  or  assigns,  nor  to  pay  the  said  sum  of  £2 
697]  P<5r  annum,  nor  any  other  *sums  of  money,  to  the 
said  Benjamin  Parmer,  his  heirs,  executors,  administrators, 
appointees,  or  assigns,  for  any  such  particular  messuage  or 
dwelling  house.  But  it  is  hereby  expressly  stipulated  and 
agreed  that  neither  the  said  James  PuUin  Hinton,  his  heirs, 
executors,  or  administratdl*s,  nor  any  person  or  persons 
lawfully  claiming  under  him  or  them,  shall  supply  any 
other  person  or  persons  with  spring  water  except  he  the  said 
Benjamin  Parmer,  his  heirs,  appointees,  executors,  admin- 
istrators, or  assigns  shall  fail,  neglect,  or  refuse  so  to  do  as 
aforesaid.'.'  ' 

James  Pullin  Hinton  died  on  the  6th  of  September,  1857, 
and  hy  a  deed  of  the  23d  of  January,  1871,  part  of  the  land 
comprised  in  the  deed  of  the  26th  of  July,  1848,  was  con- 
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veyed  by  Hinton's  devisees  to  one  Gallo,  who  covenanted 
that  all  houses  which  might  at  any  time  be  built  upon  the 
piece  of  land  thereby  conveyed  should  be  supplied  with 
water  by  Benjamin  Farmer,  his  heirs  or  assigns,  so  long  as 
Farmer,  his  heirs  or  assigns  should  continue  to  each  of  such 
houses  sixty-tbree  gallons  per  diem  of  clear  spring  water  in 
manner  provided  for  by  the  said  indenture  of  the  29th  of 
September,  1849 ;  and  that  the  sum  of  £2  each  should  be 

Eaid  to  Farmer,  his  heirs  or  assigns,  in  respect  of  such 
ouses  so  supplied. 

By  a  deed  of  the  26th  of  July,  1871,  Gfallo  and  the  other 
parties  interested  conveyed  to  the  plaintiffs  in  fee  simple  a 
portion  of  the  land  comprised  in  the  deed  of  the  23d  of  Jan- 
uary, 1871. 

Shortly  after  the  29th  of  September,  1849,  Farmer  erected 
a  steam  engine  and  pump,  ana  constructed  a  large  tank  or 
reservoir,  upon  the  premises  purchased  by  him,  for  the  pur- 
pose of  pumping  and  storing  or  receiving  water  from  the 
well  or  spring. 

The  defendant,  by  deed  of  the  27th  of  August,  1867,  pur- 
chased from  the  mortgagees  of  Farmer  the  land,  with  the 
well  and  tank.  He  purchased  with  full  notice  of  the  cove- 
nant by  Farmer,  and  he  was  now  the  owner  of  the  premises, 
No.  6,  at  Woodhill,  and  the  well  or  spring,  pump,  tank,  or 
reservoir,  and  steam  engine. 

At  the  date  of  the  deeds  of  the  29th  of  September,  1849, 
Beveral  houses  had  been  erected  on  parts  of  the  land  belong- 
ing to  *Hinton  adjacent  to  the  parts  afterwards  pur-  [698 
chased  by  the  plaintiffs,  and  since  that  date  a  considerable 
number  of  other  houses  had  been  erected  in  a  similar 
position. 

These  last  mentioned  houses  had  been  continuously  sup- 
plied with  water  from  the  well  or  tank,  first  by  Farmer  and 
afterwards  by  the  defendant,  to  the  present  time. 

The  plaintiffs  had,  since  the  date  of  their  purchase,  erected 
two  dwelling  houses  on  the  land  purchased  by  them.  In 
April,  1875,  a  Mr.  Cogan,  who  had  arranged  with  the  plain- 
tiffs to  take  one  of  their  housed  on  a  two-years^  lease,  aj)- 
plied  to  the  defendant  to  perform  his  covenant  in  the  deed 
of  the  29th  of  September,  1849,  and  lay  on  a  supply  of  spring 
water  from  the  well  or  spring.  The  defendant  admitted  his 
liability  under  the  covenant,  but  the  plaintiffs,  as  a  matter 
of  friendly  concession,  in  order  to  Enable  Cogan  to  take  pos- 
session immediately,  accepted,  as  a  temporary  armngement, 
a  proposal  that  a  cask  should  be  placed  at  the  house  and 
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filled  daily  by  the  defendant's  workmen.  Cogan  then  took 
possession,  and  the  plaintiffs  placed  a  cask  outside  the  house 
capable  of  containing  twenty  gallons  of  water,  and  the  de- 
fendants workmen  continued  till  the  early  part  of  January, 
1876,  to  fill  it  daily,  when  he  suddenly,  and  without  assign- 
ing any  reason,  discontinued  the  supply,  and  declined  to 
accept  the  rent  for  the  water  supply  when  tendered  by  the 
plaintiffs: 

The  plaintiffs  now  moved  upon  affidavit  showing  the 
above  facts. 

Oldsse^  Q.C.,  and  O.  L  F,  CooJce^  for  the  plaintiffs :  The 
defendant  has  notice  of  this  covenant,  and  therefore  he  is 
bound  by  it,  even  if  it  does  not  run  with  the  land :  KeppM 
V.  Bailey  {^) ;  Tulk  v.  Moxhay(^)\  Daniel  v.  Stepnet/{*); 
Parlcer  v.  Whyte  (*) ;  Whaiman  v.  Gibson  (*).  There  is, 
liowever,  nothing  in  the  nature  of  such  a  covenant  which 
prevents  it  running  with  the  land:  Morland  v.  Cook{*). 
The  persons  through  whom  the  defendant  claims  have  re- 
ceived the  consideration  for  this  supply  of  water.  The  case 
699]  is  therefore  one  in  which  the  court  will,  if  *possibIe, 
relieve  the  plaintiffs :  Storer  v.  Oreat  Western  Railway 
Company  {^y 

Bristowe^  Q.C.,  and  Bush^  for  the  defendant:  What  is 
now  asked  is  in  effect  a  mandatory  injunction.  The  cove- 
nant is  one  which  cannot  run  with  the  land.  In  the  first 
place,  it  is  a  covenant  to  do  something  in  alieno  solo.  In 
order  to  carry  it  out  it  would  be  necessary  to  lay  down 
pipes  on  the  land  of  the  plaintiffs.  The  case,  therefore, 
comes  exactly  within  the  second  resolution  in  Spencefs 
Case{^y  The  rule  is,  that  if  a  covenant  affects  the  particular 
land  sold,  it  runs  with  the  land.  But  if  it  affects  land  not 
sold,  and  is  a  positive  covenant  to  do  something,  it  does  not 
bind  the  assignees.  In  TiUk  v.  Moxhay  (')  the  &*nd  to  which 
the  covenant  attached  belonged  to  the  covenantor. 

[Malins,  y.C:  Assuming  that  the  covenant  does  not 
run  with  the  land,  is  not  the  defendant  still  bound  by 
notice  ?] 

If  that  were  so,  there  is  a  second  objection  to  the  covenant, 
which  is,  that  it  is  one  of  which  the  court,  ^ot  being  able 
to  superintend  its  execution,  will  not  decree  specific  per- 
formance :   Powell  Duffryn  Steam  Coal  Co^mpany  v.  Toff 

(')  2  Mj.  <fc  K.,  617.  (»)  9  Sim.,  196. 

(«)  2  Ph.,  774.  (•)  Law  Rep.,  6  Eq.,  252. 

(»)  Law  Kep.,  7  Ex.,  827 ;  Law  Rep.,  9  (')  2  Y.  A  C.  Ch.,  48. 

Ex.,  185.  (»)  5  Rep.,  16,  a;  1  Sm.  L.  C,  60. 
(*)  1  tt  A  M.,  167. 
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Vale  Railway  Company  {^) ;  and  therefore  will  not  interfere 
by  injunction. 

\Glasse :  Storer  v.  Great  Western  Railway  Company  has 
been  followed  recently  in  Wilson  v.  Furnsss  Railway  Com- 
pany{').} 

The  second  resolution  in  Spencer*  s  Case  has  never  been 
modified,  and  it  covers  this  case  completely.  The  Master 
of  the  Rolls  refused  to  grant  an  injunction  m  Enfield  Local 
Board  v.  Harrison^  which  came  before  the  Master  of  the 
KoUs  on  the  26th  of  March,  1874,  and  was  very  similar  to 
this  case.  The  court  will  also  take  into  consideration  the 
expense  to  which  the  defendant  would  be  put  by  being  re- 
quired to  perform  this  covenant. 

Olasse^  in  reply,  was  stopped. 

*Malins,  V.C,  after  referring  to  the  facts,  con-  [700 
tinned : 

That  this  is  a  covenant  which  the  court  ought  to  support, 
if  possible,  is  evident.  The  defence  is  rested  partly  on  the 
ground  of  the  expense  which  the  performance  of  tne  cove- 
nant would  involve.  But  I  cannot  listen  to  a  defence  of 
that  kind,  because  the  defendant  bought  the  property  with 
express  notice  of  the  covenant  by  which  he  is  bound  to  sup- 
ply water  to  these  houses,  and  it  was  for  him  to  consider, 
when  he  bought  it,  whether  the  covenant  did  or  not  involve 
too  great  a  burden.  But  the  plaintiffs'  right  is  resisted 
principally  on  two  grounds.  Fiist,  it  is  said  that  the  cove- 
nant does  not  run  with  the  land.  Now,  there  is  no  dispute 
as  to  what  acts  the  performance  of  the  covenant  requires. 
The  well  has  been  sunk,  and  the  defendant  is  bound  to 
maintain  and  keep  in  repair  a  steam  engine  to  be  used  for 
supplying  the  houses  with  water  from  it. 

Tne  defendant  also  bought  with  notice  of  the  obligation, 
and  cannot  take  the  property  without  performing  the  obli- 
gation attached  to  it.  It  is,  therefore,  immaterial  whether 
the  covenant  runs  with  the  land,  but  I  think  it  does  run 
with  the  land.  . 

This  is  the  case  of  two  persons  claiming  tifle  under  grants 
from  the  same  vendor,  by  which  one  piece  of  land  became 
bound  for  the  benefit  of  the  other,  and  the  question  is 
whether  the  covenant  can  be  enforced  against  the  person 
who  contracted  to  bear  th^  burden.  Tliat  as  between  the 
original  parties,  it  could  have  been  enforced,'!  cannot  enter- 
tain a  doubt ;  and  I  think  that  it  is  a  covenant  which  runs 
with  the  land  for  all  time.     I  entertain  no  doubt  that  as 

(»)  Law  Rep.,  9  Ch.,  831.  («)  Law  Rop.,  9  Eq.,  28. 
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between  contiguous  owners,  both  being  sub-purchasers  un- 
der the  same  vendor,  they  take  subject  to  the  burden. 

I  quite  agree  with  what  was  said  by  Lord  Cottenham  in 
Thdk  V.  Moxhay  (*),  '*  That  this  court  has  jurisdiction  to  en- 
force a  contract  between  the  owner  of  land  and  his  neighbor 
purchasing  a  part  of  it,  that  the  latter  shall  either  use  or 
abstain  from  using  the  land  purchased  in  a  particular  way, 
is  what  I  never  knew  disputeSol.  Here  there  is  no  question 
about  the  contract.  The  owner  of  certain  houses  in  a  sanare 
sells  the  land  adjoining,  with  a  covenant  from  the  purcnaser 
701]  not  to  use  it  for  any  other  purpose  than  as  *a  square 
garden ;  and  it  is  now  contended,  not  that  the  vendee  could 
violate  that  contract,  but  that  he  might  sell  the  piece  of 
land,  and  that  the  purchaser  from  him  may  violate  it  with- 
out this  court  having  any  power  to  interfere."  Now,  as  I 
pointed  out  to  Mr.  Bristowe,  if  the  covenant  is  not  binding 
on  the  ground  that  it  does  not  run  with  the  land,  the  conse- 
quence would  be  that,  though  these  contiguous  owners  have 
relied  on  having  it  performed,  the  defendant  might  from 
this  hour  refuse  to  supply  a  single  gallon  of  water,  and  thus 
every  house  which  has  l)een  erected  in  the  expectation  that 
this  covenant  would  be  performed  might  be  at  once  deprived 
of  water.  It  would  be  perfectly  monstrous  that  such  a  de- 
fence should  be  allowed.  In  my  opinion,  therefore,  the 
covenant  runs  with  the  land,  but  it  is  immaterial  whether  it 
does  or  not,  because  the  defendant  took  with  notice  of  the 
obligation. 

Then,  suppose  that  the  covenant  does  not  run  with  the 
land,  Mr.  Bristowe  and  Mr.  Bush  have  referred  to  Spen- 
cer'^ s  Case  (')  as  an  authority  for  holding  that  it  cannot  in 
that  case  be  enforced.  There  is  no  occasion  to  dispute  Ihat 
case.  But  later  decisions  have  carried  the  law  beyond 
Spencefs  Case.  There  are  many  instances  in  which  cove- 
nants not  running  with  the  land  have  been  held  binding. 
It  is  a  very  common  thing  for  a  covenant  to  be  binding  if 
the  purchaser  has  had  notice,  and  not  otherwise.  Daniel 
V.  S,epney  C)  may  be  taken  as  an  instance  of  this.  There 
the  Court  oi  Exchequer  decided  that  a  particular  covenant 
could  not  be  enforced.  The  plaintiffs  in  appealing  had  the 
wisdom  to  retain  counsel  conversant  with  that  oranch  of 
the  law,  and  the  decision  was  reversed,  the  Court  of  Appeal 
deciding  unanimously  that  the  covenant  in  question  was 
obligatory  whether  it  ran  with  the  land  or  not. 

I  do  not  think  it  necessary  to  go  into  all  the  cases  which 


(')  2  Ph..  111. 

(«)  6  Rep.,  16,  a;  1  Sm.  L.  C,  60. 


(»)  Law  Rop.,  7  Ex.,  827;  Ibid,  9  Ex., 
185. 
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which  were  cited.  But  I  think  that  when  a  contract  is  en- 
tered into  for  the  benefit  of  contiguous  landowners,  and  one 
is  bound  by  it,  and  the  other  entitled  to  the  benefit  of  it,  the 
covenant  binds  him  forever,  and  also  runs  with  the  land. 
But  it  is  equallv  clear  that  he  is  bound  by  taking  the  land 
with  notice  of  tlie  covenant. 

*Then  it  is  said  that  the  court  cannot  decree  specific  [702 
performance  of  this  covenant.  It  is  very  true  that  there  are 
many  covenants  of  whicti  the  court  does  decree  specific  per- 
formance. The  case  of  the  Enfldd  Local  Boara  v.  Harri- 
son,  mentioned  bv  Mr.  Bush,  is  an  instance  of  such  a  cove- 
nant. It  involved  the  performance  of  expensive  works,  and 
appears  to  me  as  clear  a  case  as  ever  came  before  a  court  of 
equity,  because  of  the  rule  that  the  court  will  not  superin- 
tend tlie  performance  of  such  works.  It  was  a  clear  case 
for  damages  if  a  breach  of  the  contract  had  been  committed, 
but  not  for  specific  performance. 

Now  there  are  cases  such  as  Storer  v.  Oreat  Western 
Mailubay  Company  (*),  where  there  was  a  contract  as  to 
making  a  road.  In  these  cases  the  court  grants  an  injunction, 
which  indirectly  obtains  the  object  of  the  performance  of  the 
.work  required.  This  is  no  t  a  new  principle.  The  same  course 
was  taken  by  Lord  Eldon  in  Lane  v.  Newdigaie  ('),  where 
he  granted  an  injunction  restraining  the  defendant  from 
keeping  the  banks  of  a  canal  and  locks  out  of  repair. 

This  case  is  one  seeking  for  the  performance  of  works 
which  are  required  to  last  a  long  time,  and  therefore  an  in- 
junction  expressly  ordering  the  work  to  be  done  cannot  be 

f;ranted.  But  the  defendant  is  subject  to  the  obligation  of 
aying  down  certain  pipes  and  supplying  water  to  the 
houses  of  the  plaintiffs,  and  those  pipes  he  must  lay  down 
and  that  water  he  must  supply ;  and  though  I  cannot 
directly  make  him  lay  down  the  pipes,  I  can  and  will  make 
an  order  by  means  of  which  he  will  be  guilty  of  contempt  of 
court  if  he  does  not  lay  them  and  provide  the  supply  of 
water.  I  think  I  am  now  in  a  situation  to  make  such  an 
order,  and  the  injunction  wUl  accordingly  go  in  the  terms  of 
the  notice  of  motion. 


April  5.  The  defendant  appealed,  and  on  this  day  the 
case  came  on  before  the  Court  of  Appeal.  It  was  then  sug- 
gested that,  pending  the  suit,  some  temporary  arrangement 
should  be  made,  and  by  consent  the  injunction  was  dis- 
solved on  an  undertaking  by  the  defendant  to  give  the  tem- 
poi-ary  accommodation. 

(•)  2  Y»  A  C.  CU.,  48.  O  10  Ves.,  192. 
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703]  *June  15.  The  plaintiffs  having  filed  a  statement  of 
claim  setting  oat  the  above  facts,  and  also  alleging  that 
the  plaintiffs  had  lost  their  tenant  in  consequence  of  the 
failure  in  the  supply  of  water,  and  that  neither  house  could 
be  let  veithout  a  supply  of  water,  the  defendant  demurred. 
The  demurrer  now  came  on  for  hearing.  His  Lordship  then 
considering  that  the  demurrer  only  raised  the  same  points 
which  he  nad  decided  on  the  motion  for  the  injunction, 
overruled  it  without  further  argument. 

Aug.  3.  The  defendant  having  appealed  against  the 
order  overruling  the  demurrer,  the  appeal  now  came  on  to 
be  heard  before  the  Court  of  Appeal.  The  attention  of 
their  Lordships  having  been  drawn  to  the  fact  that  by  the 
statement  of  claim  it  was  alleged  that  the  defendant  had 
admitted  his  liability  on  the  covenant,  the  Court  of  Appeal 
affirmed  the  decision  of  the  Vice-chancellor  without  going 
into  the  points  argued  before  him  on  the  motion. 

Solicitors:  OlarJcCy  Woodcock  &  Ryland ;  Warry^  Robins 
&  Burges. 

Ae  to  when  mandatonr  injunction  for  seisin  in  fee,  may  sue  upon  the 
wUl  be  granted :  see  13  £ng.  R.,  553  covenant  and  recover  damages  in  pro- 
note;  ^rman  c.  Wells,  17  Wend.,  jrartion  to  his  interest :  Keyes  e.  O'Bri- 
136.  en,  20  Upp.  Can.  g.  B.,  12,  approving 

The  words  "grant"  and  "demise"  Sugden  on  Vendors,  508,  and  disap- 

in  a  lease  for  years  create  an  implied  proving  8  Preston  on  Abstracts  of  Title, 

warranty  of  title  and  a  covenant  for  57-8. 

quiet  enjoyment :  Stott  o.  Rutlierford,  A  purchaser  of  lands  under  a  judg- 

02  U.   D.   Rep.,  107,  100  ;  Bumey  «.  ment  acquires  the  benefit  of  covenants 

Keith,  4  Wend.,  502;  Grannis  o.  Clark,  which  run  with  the  land:   Sweet  o. 

8  Cow.,  86;  Young  v,  Hargrave,  7  Ohio,  Green,  1  Paige,  473  ;  Kellogg  «.  Wood, 

part  2,  p.  68.  4  Paige,  578. 

For  examples  of   covenants  which  And  all  covenants  which  rqn  with 

run  with  the  land  and  those  which  do  the  land,  by  differentgrantees:  KeUogg- 

not,  see  AUen  «.  Culver,  3  Denio,  294  «.  Wood,  4  Paige,  578. 

et  seq.;  Dolph  «.  White,  12  N.  Y.,  300  An  action  for  breach  of  covenants 

H  seq.;  2  Am.  Law  Reg.,  N.S.,  193,  running  with  the  land  can  only   be 

257  ;  note  to  Kearney  r.  Post,  1  Siundf.  maintained  by  a  party  between  whom 

(2d  ed.),  110  ;  note  to  Easterly  v.  Samp-  and  the  covenantor  there  is  privity  of 

son,  1  Cromp.  &  Jer.,  110,  Johnson's  estate  at  the  Hrm  of  the  hreetch :  Rowe 

Am.  ed.;  Norfleet  v.  Cromwell,  64  N.  c.  Street,  8  Upper  Can.  Com.  PI.,  217. 

C,  1 ;  Brooks  v.  Smith,  Thompson's  But  see  Ernst  v.  Parsons,  54  How. 

Tenn.  Cas.,  226.  Pr.,  164r-5. 

An  action  of  covenant  will  not  lie  on  Plaintiff  ^ued  defendants,  who  were 
a  covenant  for  title  against  the  devisees  assignees  of  the  rent  for  the  term  for 
of  a  covenantor.  It  8h6nld  be  an  ac-  which  plaintiff  was  to  enjoy,  on  a  cov- 
tion  of  debt :  Sickles  v,  Snyder.  10  enant  by  his  lessor  to  n^i^air,  as  being 
Upper  Can.  Q.  B.,  209;  Twynam  «.  a  covenant  running  with  the  land :  but 
Pickard,  2  Bam.  &  Aid.,  105 ;  Wilson  held,  that  defendants,  not  being  aa- 
V,  Knubley,  7  East,  128 ;  Farley  v,  signees  of  the  reversion  for  any  tenn 
Bryant, 5Nev. &Man.,42;  VanKough-  or  time,  were  not  tiable  on  the  cove- 
net  f^.  Ross,  7  U.  C.  Q.  B.,  248.  nant :   McDone;all  v.   Ridout.  9  U.  (\ 

An  assignee  of  part  of  the  land  con-  Q.  B.,  2;{9  ;  Miluer  v.  Branch,  5  Maule 

veyed  by  a  deed  containing  a  covenant  &  Si^lw.,  417. 
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The  following  covenants  have  been  Not  to  cat  certain  timber  except  fo^ 

held  to  run  with  the  land :-  specified  nse  :  Brooks  o.  Smith,  Thomp- 

For  farther  assarance :  Colby  v.  Os-  son's  Tenn.  Cas.,  226. 

good,  29  Barb.,  339  ;  Ernst «.  Parsons,  To  draw  off  water  six  days  in  a  year: 

64  How.  Pr.,  163.  Morse  v.  Aldrich,  19  Pick.,  449. 

For  quiet  enjoyment :  Hunt  v.  Ami-  In  a  lease,  to  extend  it  for  two  yearn : 

don,  4  HUl,  346.  Wilkinson  «.  Pettit,  47  Barb.,  280. 

Of  warranty :  Kellogg  o.  Wood,  4  Bat  see  Noonan  v.  Orton,  27  Wise., 

Paige,  578.  800. 

Covenant  to  rebuild  or  repair,  etc.,  A  condition  f or  re>entry  on  non-pay- 

in  lease:  Allen  «.  Calver,  8  I>Bnio,  284;  ment  of  rent:   Thomas  v.  Packer,  1 

Easterly  «.  Sampson,  1  Cromp.  &  Jer.,  Harl.  &  Norm.,  669. 

105.  An  annual  rent  upon  a  grant  in  fee  : 

Not  to  let  other  lands  to  be  used  for  Van  Rensselaer  o.  Uays,  19  N.  Y.,  eS, 

a  particular  purpose :  Norman  «.  Wells,  Against  incumbrances :  Ernst «.  Par- 

17  Wend.,  186 ;  Birdsall  «.  Tiemann,  sons,  54  How.  Pr.,  163. 

12  How.  Pr.,  551;  Perkins  v.  Codding-  Though  he  must  sue  upon  the  oove- 

ton,  4  Rob.,  647.  nant  and  not  for  money  paid:  Carney 

See  Thomas  o.  Hayward,  L.  R.,  4  v.  O'Niel,  27  Mich.,  496. 

Exch.,  311;  Gilbert  v.  Peleter,  38  Barb.,  To  pay  for  a  house  to  be  erected  by 

488,  affirmed  by  Court  Appeals,  June,  tenant,   binds   grantee:    Frederick  v. 

1868.  Callahan,  40  Iowa,  311. 

To  build  and  maintain  fences :  Shep-  By  a  lessee  to  insure  the  buildings 

ard  V.  Buffalo,  etc.,  85  N.  Y.,  642.  on  the  premises  in  the  name  of  the 

To  pay  taxes  and  assessments:  Mar-  lessor,  the  insurance  money  to  be  ex- 

tin  V.  O'Connor,  43  Barb. ,  514.  pended  in  the  erection  of  new  buildings. 

Not  to  assign,  underlet,  or  otherwise  The  rule  of  damages  was  the  value  of 

part  with  the  possession  of  demised  the  premises  lost  to  the  plaintiff,  by 

premises  without  first  obtaining  con-  defendant's  neglect  to  insure  such  value 

sent  in  writing  of  the  lessor :  Williams  not  exceeding  the  sum  in  which  de- 

«.  Earle,  L.  R.,  3  Q.  B.,  739.  fondant  was  to  have  insured  by  hia 

To  assist  in  repairing  a  canal  dug  for  covenant :  and  it  makes  no  difference 

the  purpose,  of  draining  lands  of  the  that  on  failure  of  the  lessee  to  insure, 

parties  to  the  covenant,  though  notice  the  lessor  was  allowed  by  the  lease  to 

to  assist  is  necessary  before  proceeding  do  so  and  charge  the  premiums  as  rent: 

to  make  repairs  :  Norfleet  v.  Cromwell,  Douglass  «.  Murphy,  16  U.  C.  Q.  B., 

3  Am.  Law  Times  State  Courts  Rep.,  113. 

104,  64  N.  C.  Rep.,  1.  Upon  the  death  of  one,   who  has 

So  to  erect  a  dam  for  mutual  benefit  effected  an  insurance  against  fire,  of 

of  opposite  riparian  proprietors,  and  to  his  house,  the  interest  upon  the  policy 

repair  and   rebuild  it :    Lindeman  «.  devolves  upon  his  heirs  at  law,  and  in 

Lindsey,  69  Penn.  St.  R.,  93.  case  of   loss  the  damiages  accrue  to 

So  to  raise  a  dam  to  a  certain  height,  them.    If  the  policy  runs  to  the  as- 

to  keep  the  dam  and  flume  in  good  re-  sured,  his  executors  or  administratbrs, 

pair,  and  to  supply  the  lessee  with  a  the   personal  representative,   may,   it 

certain  quantity  of  water  :  Noonan  v.  seems,  maintain  an  action  as  trustee  for 

Orton,  27  Wise.,  300.                         ,  those  beneficially  interested  in  the  real 

And  that  the  lessees  may  make  use  of  estate, 

a  conduit  made  for  carrying  off  certain  The  damages  recovered  are  not  assets 

waste  and  superfiuous  water,  and  enjoy  but  realty,  subject  to  dower  and  the* 

such  waste  and  superfluous  water  for  lien  of  creditors  by  iudgraent,  before 

their  own  use.     Tne  grantor  must  be  distribution  among  the  neirs  at  law : 

guilty  of  no  unskilfulness  or  negligence  Wyman  v.  Wyman,  26  N.  Y.,  253,  m6d- 

preventing  proper  flow  of  proper  quan-  ifying  36  Barb. ,  368. 

tity :  Athol  «.  Midland,  etc.,  Irish  Law  But  see  Colburn  v.  Lansing,  46 Barb., 

Rep.,  3  Com.  Law,  333.  37,  41;  Lappin  v.  Charter  Oak,  58  id.. 

To  surrender  up  premises  in  good  325 ;  Clinton  v.  Hope  Ins.  Co.,45N.  Y., 

condition  at  the  expiration  of  the  lease:  454;    Fkrmers,    etc.,    v,   Qraybill,  74 

Brooks  V.   Smith,   Thompson's  Tenn.  Penn.  St.  R.,  17. 
Cas.,  226. 

18  Eng.  Rep.  97' 


770                                      CHANCERY  DTVISION.  [Vol.  IH. 

-  — 

1876                                                  Jull  V.  Jacobs.                                              V.C.M. 

The  following  not :  therein  ;  to  do  certain  work  of  the  les- 

To  return,  replace,  or  pay  for  chattels  sor  therein  :  Brooks  «.  Smith,  Thomp- 

leased  with  land:  Allen  «.  Culver,  8  son's  Tenn.  Cas.,  226. 

Den.,  284.  L.  conveyed  to  B.  certain  premiaes 

By  a  leHsee  to  pay  a  note  as  a  part  of  by  metes  and  bounds,  with  covenants 

the  consideration  for  the  demise  of  the  of    seisin,  against  ineambranees  and 

premises :  Dolph  v.  White,  12  N.  Y.,  warranty.     A  portion  of  the  roof  and 

296.  eaves  of  a  house  standing  on  the  land 

A  proviso  in  a  lease  that  the  lessor  conveyed  extended  over  upon  the  ad- 
might  re-enter  if  the  lessee,  his  assigns,  joining  lot  of  M.  In  an  action  by  L. 
or  any  tenant  or  under-tenant  occupy-  against  B.,  to  recover  the  purchase 
ing  the  premises  should,  during  the  money,  the  latter  alleged  and  claimed 
term,  be  lawfully  convicted  of  any  that  the  right  to  maintain  and  use  the 
offence  against  any  of  the  present  or  projection  of  said  roof  and  eaves  was 
future  game  laws:  Stevens  v.  Copp,  conveyed  to  him  by  L.;  and  that  M.'s 
L.  R.,  4£xch.,  20.  right  to  cut  the  same  away,  and  to 

By  the  lessor  not  to  build  or  keep  oust  him  from  its  enjoyment,  const!- 

&ny  house  for  the  sale  of  spirits  or-  tuted  a  breach  of  the  covenants  in  said 

beer,  within  half  a  mile  of  the  demised  deed  : 

premises:   Thomas  «.  Hay  ward,  L.  R.,  Held — 1.  That  if  the  right  to  such 

4  Exch.,  811.  projection  and  its  use  belonged  to  L. 

See  Norman  v.  Wells,  17  Wend. ,  136;  at  the  time  of  the  conveyance,  it  passed 

Wilson  V.  Hart,  L.  R.,  1  Chy.,  463.  to  B.  as  an  appurtenance  to  the  parcel 

To  pay  off  a  mortg^ige :  knowles  o.  granted. 

Carpenter,  8  R.  I.,  548.  2.  If  it  did  not  then  belong  to  him. 

Though  the  covenantee  can  recover  the  projection  not   being  within  the 

without  payment  of   the    mortgage :  description  of  the  premises  contained 

Braman  v.  Bingham,  26  N.  Y.,  4S.  in  the  deed,  the  same  did  not  pass,  and 

See  Johnson  v.  Blydenburgh,  81  N.  hence  he  did  not  covenant  to  warrant 

Y.,  427,  482.  and  defend  it :  Meek  «.  Breckenridge, 

To  build  a  shop  ;  to  set  up  machineiy  20  Ohio  St.  Rep.,  642. 


[S  Chancery  Division,  703.] 
V.C.M.,  July  10, 1876. 

JuLL  V.  Jacobs. 

[1878    J.    85.] 


Will — Conttrueiion — Remainder — Meaning  retttricted  by  Context — Void  Life   Ititatf 

Inteetaeif — Denee  atteaiing  Witneu — Aeederation. 

A  testator,  after  disposing  specifically  of  most  of  his  property,  enumerated  oertaia 
funds  out  of  which  he  directed  that  his  debts,  funeral  and  testamentary  expenses, 
should  be  paid,  and  added:  "The  remainder  to  be  equally  divided  to  my  survivine 
children.''  The  frame  of  the  will  left  it  doubtful  whether  these  words  were  intended 
to  apply  generally  or  only  to  the  residae  of  the  particular  funds : 

Held^  that,  considering  the  general  frame  of  the  will,  only  what  was  left  of  the 
particular  funds  passed. 

Gift  to  the  testator's  daughter  of  real  and  personal  estate  "  during  her  lifetime, 
and  after  her  decease  the  property  to  be  equally  divided  between  her  children  on 
their  becoming  of  age"  : 

Held,  that,  as  regarded  the  real  estate,  the  gift  to  the  children  was  strictly  a 
remainder,  and  that  the  construction  as  to  the  ])er8onalty  followed  the  same 
7^04]    *rule  ss  the  realty ;  and,  therefore,  \ha,t,  the  gift  \q  the  daughter  being  void 
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on  account  of  her  having  attested  the  will,  the  gift  to  the  children  was  accelerated, 
and  took  effect  immediately : 

Hdd^  also,  that  the  remainder  to  the  daughter's  children  created  vested  interests. 

Ftsting  v.  Allen  (*)  disapproved. 

George  Jull,  who  died  on  the  3d  of  August,  1873,  and 
had  living  at  the  time  of  his  death  a  son,  Robert  Stiles  Jull, 
and  two  daughters,  Mrs.  Louisa  Hephzibah  Jacobs,  the 
wife  of  Charles  Arthur  Jacobs,  and  Annie  Maria  Jull,  and 
a  granddaughter  who  was  the  only  child  of  a  deceased  son, 
made  his  will,  dated  the  9th  of  November,  1872,  by  which  he 
gave  the  bulk  of  his  property  specifically  amongst  his  three 
children. 

The  will  was  not  prepared  by  any  skilled  person,  and  was 
divided  into  paragraphs. 

It  began  as  follows : — 

*'This  is  the  last  will  and  testament  of  me,  Gteorge  Jiill, 
of  Lynwood  Tyndall's  Park,  Clifton,  Bristol. 

**  First  I  give,  devise,  and  bequeath  unto  my  eldest  daugh- 
ter, Annie  Maria  Jull,  the  house,  Lynwood  rark,  as  above 
named." 

Then  followed  an  enumeration  of  other  property  also 
given  to  this  daughter,  and  another  clause  commenced, 

"  I  give,  devise,  and  bequeath  unto  my  daughter  Louisa 
Hephzibah  Jacobs  during  her  lifetime,  and  after  her  de- 
cease the  property  to  be  equally  divided  between  her  chil- 
dren on  their  becoming  of  age." 

The  property  so  given  was  then  enumerated,  and  a  clause 
followed  making  other  specific  giftd  to  Robert  Stiles  Jull, 
after  which  came  the  following  clause : — 

*'I  also  desire  that  all  my  just  debts,  funeral  and  testa- 
mentary expenses,  to  {sic)  be  ^aid  by  my  executors,  Charles 
Arthur  Jacobs  and  Annie  Maria  Jull,  from  money  or  prom- 
issory {sic)  notes  or  bills  due  to  {sic)  at  the  time  of  my  de- 
cease at  the  bank  and  elsewhere.  The  remainder  to  be 
equally  divided  to  my  surviving  children." 

There  was  no  other  residuary  clause. 

*The  will  was  attested  by  the  two  executors  so  [705 
named,  and  the  gifts  to  the  daughters  were  consequenUy 
void  under  the  16th  section  of  the  wills  Act. 

The  suit  now  came  on  for  hearing  on  further  consider- 
ation, and  some  questions  of  construction  were  raised.  One 
of  these  was  whether  the  general  residue  or.only  the  remain- 
der of  the  things  specified  passed  under  the  words  "The 
remainder  to  be  equally  divided  to  m^  surviving  children." 
In  order  to  exj)lain  this  the  original  will  was  produced. 

0)  12.  M.  <b  W.,  279;  6  Hare,  678. 
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There  was  a  comma  at  the  end  of  the  word  "elsewhere," 
which  came  to  the  end  of  a  line,  and  the  word  "The"  began  a 
line  with  a  capital.  But  each  clause  in  the  will  began  with 
a  capital  letter,  whether  commencing  a  fresh  line  or  not,  and 
from  the  fact  of  the  word  "elsewhere"  coming  to  the  end 
of  the  line  it  was  doubtful  whether  the  succeeding  words 
were  or  not  intended  as  the  beginning  of  a  fresh  paragraph. 

/.  Pearson^  Q.C.,  and  J,  T.  Humphry y  for  the  plaintiff 
Annie  Maria  Jull ;  and  Olasse^  Q.C.,  and  Collins^  for  the 
infant  grandchild,  who  was  the  heir-at-law  of  the  testator : 
This  clause  must  be  taken  in  connection  with  the  preceding, 
and  as  only  referring  to  the  remainder  of  the  things  speci- 
fied :  Lewis  v.  Nokes  (before  the  House  of  Lords,  May  19, 
1876) ;  In  the  Ooods  of  Ludlow  (^). 

Whitehorney  for  Robert  Stiles  Jull :  This  point  is  really 
covered  by  Attree  v.  Aitree  (*). 

Malins,  V.C:  I  think  that,  as  a  general  rule,  where  a 
will  disposes  of  a  variety  of  property  belonging  to  a  tes- 
tator, and  winds  up  with*a  gift  of  the  remainder  or  the  resi- 
due, it  is  treated  as  a  gift  of  the  general  residue ;  but  each 
case  must  depend  upon  the  particular  circumstances  and  the 
framing  of  the  will.  It  seems  to  me  that  this  will  shows  an 
intention  on  the  part  of  the  testator  to  dispose  of  a  partic- 
ular part  of  hi&  property  in  each  particular  paragraph,  and, 
after  disposing  of  the  bulk  of  his  property  in  that  way,  he 
706]  adds  that  now  *in'  question.  [His  Lordship  then 
read  the  paragraph,  and  continued  :] 

Now  I  think  tnat  is  all  one  sentence,  and  although  he 
does  begin  a  fresh  line,  he  obviously  could  not  do  other- 
wise, because  the  preceding  line  is  full,  and  leaves  no  room 
for  another  word.  The  circumstances  of  the  clause  begin- 
ning a  fresh  line  or  with  a  capital  "T"  go  for  nothing,  be- 
cause the  same  things  are  done  in  a  preceding  paragraph 
where  it  was  not  necessary.  Therefore,  looking  at  tne 
framing  of  this  will,  I  think,  upon  the  whole,  that  it  means 
the  remainder  of  that  subject  which  is  disposed  of  in  the 
particular  paragraph,  namely,  "  money  or  promissory  notes 
or  bills  which  may  be  in  my  possession,  and  what  may  be 
due  to  at  the  time  of  my  decease  at  the  bank  or  elsewhere." 
That  is  the  fund  out  of  which  the  debts  and  funeral  ex- 

{)enses  are  to  be  paid,  and  w^hat  remains  of  that  particular 
und  is  the  remainder,  and  that  only,  in  my  opinion,  is  ^iven 
to  the  surviving  children.  It  is  not  a  general  gift  of  residue, 
but  merely  of  that  particular  fiind.  With  regard  to  the 
authorities  cited,  I  think  Lewis  v.  NoJces  is  entirely  appli- 

(»)  Sw.  ^  Tr„  29.  (»)  Uw  Rep.,  11  Eq,  280. 
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cable  to  this  case.  With  regard  to  the  other  case,  A^ree  v. 
Attree{^\  I  confess  that,  although  I  come  to  the  conclusioa 
that  this  is  not  a  general  residuarjr  gift,  I  should  have  had 
no  dilBBiculty  in  deciding  otherwise  in  Attree  v..  Attree.  There 
the  testatrix  gave  a  house  and  garden  specifically,  and  then 
several  pecuniary  legacies.  It  was  impossible  to  give  the 
residue  of  pecuniary  legacies,  and  therefore  when,  after 
these  gifts,  siie  says  ''all  the  rest  shall  be  divided,"  ifmeans 
"all  the  rest "  or  the  residue  of  her  property  remaining  after 
providing  for  these  particular  gifts.  Therefore  I  thiuK  that 
IS  as  clear  at  least  in  favor  of  a  residuary  ^if  t,  as  it  appears  to 
me,  perhaps  not  quite  so  clearly,  that  this  is  not  the  general 
residue.  Therefore  there  is  an  intestacy  as  to  the  general 
residue. 

Mrs.  Jacobs  had  children  all  now  infants,  and  the  next 
question  was  whether  the  failure  of  her  life  interest  acceler- 
ated the  gifts  to  her  children,  or  the  property  so  given  must 
be  considered  as  undisposed  of  during  Mrs.  Jacobs'  life,  and 
go,  as  regards  personalty,  to  the  next  of  kin,  and  as  regards 
realty,  to  the  heir-at-law. 

*  J.  Pearson^  Q.C.,  and  J.  T.  Humphry^  for  Mrs.  [707 
Jacobs :  However  the  case  may  be  as  regards  real  estate, 
there  can  be  no  acceleration  as  to  personalty.  This  distinc- 
tion was  taken  in  EavestaffY.  Austin  {*),  where  the  Mas- 
ter of  the  Rolls  held  that. the  testator,  by  revoking  by  a 
codicil  an  annuity  which  he  had  given  by  his  will,  showed 
an  intention  to  accelerate  the  interests  of  those  who  took 
the  fund  subject  to  the  annuity.  Here  there  is  no  occasion 
to  impute  such  an  intention,  and  the  case  does  not  apply 
directly.  But  it  is  important,  because  the  Master  oi  the 
Rolls  there  draws  a  distinction  between  realty  and  person- 
alty, and  shows  that  any  technical  rules  as  to  remainders, 
which  might  in  this  case  be  considered  to  carry  the  real 
estate,  do  not  apply  to  personalty. 

Secondly,  this  is  not  the  case  of  a  gift  void  in  its  incep- 
tion, but  only  made  so  by  the  fact  of  the  daughter  having 
been  one  of  the  attesting  witnesses.  It  must  therefore  t^ 
treated  for  the  purposes  of  construing  the  will  as  if  it  were 
a  ^ood  gift,  although  the  person  intended  to  take  is  by  the 
mistake  of  the  testator  disqualified  from  doing  so. 

Olasse^  Q.C.,  and  CoUinSj  for  the  infant  grandchild: 
Though  the  gift  is  void  in  the  sense  that  the  person  intended 
to  take  is  incapable  of  doing  so,  the  intention  of  the  testator 
must  be  gathered  from  the  will  alone ;  and  for  the  purpose  of 
construing  the  will,  it  must  be  treated  as  if  the  life  interest 

Q)  Law  Rep..  11  Eq.,  280.  («)  19  Beav.,  691. 
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were  good.  If  the  children  are  treated  as  taking  the  prop- 
erty immediately,  the  effect  is  to  make  a  new  will  for  the 
testator,  and  to  give  them  that  which  he  never  intended  them 
in  any  event  to  nave.  The  clause  in  the  Wills  Act  avoids 
,a  gift  to  an  attesting  witness,  or  the  husband  or  wife  of  an 
attesting  witness,  ^^so  far  only  as  concerns  such  person  at- 
testing tne  execution  of  such  will."  Therefore,  for  the  pur- 
pose of  construction,  the  gift  is  not  treated  as  struck  out. 
In  Eavestaff  v.  Austin^  the  construction  put  upon  the  will 
effectuated  the  manifest  intention  of  the  testator.  Lainson 
V.  Lainson  ('),  which  is  discussed  in  that  case,  was  also  a 
case  of  a  revocation  by  a  codicil. 

WhUeTiorne^  for  Robert  Stiles  JuU,  supported  the  same 
view. 

708]  '^Higgins^  Q.C.,  and  Colty  for  the  infant  children  of 
Mrs.  Jacobs:  The  supposed  distinction  between  real  and 
personal  estate  has  no  foundation.  There  is  no  decision 
to  support  it,  and  the  only  case  cited  puts  personalty  on 
the  same  footing  as  realty.  The  Master  of  the  Rolls  there, 
in  fact,  applied  the  case  of  Lainson  v.  Lainson  (*),  which 
was  one  of  real  estate,  to  a  gift  of  personalty.  There  is  a 
decision  of  Vice-Chancellor  Kindersley,  in  Young  v.  Dor 
vies  (*),  in  which  he  held  that  the  fact  of  one  of  several  joint 
tenants  being  an  attesting  witness  to  a  will  did  not  sever 
the  joint  tenancy,  and  that  the  whole  went  to  those  who 
could  take..  That  shows  that  the  court  puts  the  avoid- 
ance of  a  legacy  on  the  ground  of  the  legatee  bein^  an 
attesting  witness,  on  the  same  footing  as  if  it  were  void  in 
its  inception. 

The  authorities  on  the  question  of  acceleration  are  all  dis- 
cussed in  Jarman  on  Wills  (').  They  all  go  to  show  that 
where  a  life  estate  fails  from  any  cause,  a  gift  to  take  effect 
after  its  cessation  is  accelerated.  There  is  no  such  distinc- 
tion as  suggested  between  real  and  personal  estate.  In 
Lainson  v.  Lainson  there  was  a  gift  both  of  re^l  and  per- 
sonal estate,  and  the  two  were  put  on  the  same  footing ;  and 
the  Master  of  the  Rolls  said  he  was  unable  to  distinguish 
the  case  where  a  person  gave  an  estate  which  failed  from 
that  where  he  directed  himself  that  it  should  fail.  On  ap- 
peal the  same  view  was  followed ;  and  Fell  v.  Biddolph  (*) 
IS  a  recent  case  to  the  same  effect.  Even  if  there  were  no 
acceleration,  the  effect  as  regards  the  personalty  would 
simply  be  that  the  interest  would  accumulate  till  the  chil- 
es) 18  BoftY..  1 ;  6  D.  M.  <b  G.,  764.  (^  Sd  ed.,  yoL  i,  p.  588. 
O  2  Dr.  <b  Sm.,  167.  {*)  Law  Rep.,  10  C.  P.,  701. 
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dren  attained  twenty-one.    There  would  be  nothing  left  un- 
disposed of. 

GlassCj  in  reply :  In  order  to  make  out  a  case  of  acceler- 
ation it  must  be  shown  that  such  was  the  intention  of  the 
testator,  as  the  Lords  Justices  did  in  Lainson  v.  Laiiison^ 
and  the  Master  of  the  Rolls  in  Eavestaff  v.  Aiustin  (*)  and 
D'Eyncourt  v.  Gregory  ^\  This  last  mentioned  case  was 
decided  solely  on  the  authority  of  Twcton  v.  ^Larrir  [709 
barde  (').  Here  the  intention  is  clearly  manifested  that  the 
children  are  not  to  take  during  the  lifetime  of  their  mother, 
and  the  contrary  cannot  be  maintained  without  making  a 
new  will  for  the  testator.  This  is  not  in  any  sense  a  re- 
mainder. 

Malins,  V.C:  This  is  a  case  under  the  Wills  Act,  but 
one  which  fortunately  seldom  occurs,  of  a  testator  asking 
some  of  the  members  of  his  family  interested  under  the  will 
to  become  attesting  witnesses.  This  testator  having  made 
his  will  asked  one  of  his  daughters  and  his  son-in-law  to 
become  attesting  witnesses ;  tne  consequence  of  which  is 
that  under  the  15th  section  of  the  Wills  Act  the  gifts  to  the 
two  daughters  are  rendered  void,  and  the  credibility  of  the 
witnesses  is  established  at  the  same  time.  [His  Lordship 
then  read  the  clause  of  the  will  now  under  consideration, 
and  continued :] 

The  first  question  is,  what  would  have  been  the  effect  of 
this  devise  and  bequest  if  the  daughter  could  have  taken 
under  it.  Property  is  given  to.  her  for  life,  and  after  her 
decease  to  be  equally  divided  between  her  children;  and 
notwithstanding  what  has  been  urged  by  Mr.  Glasse,  I  take 
that  to  be  as  clear  a  remainder  to  the  children  as  the  law 
could  possibly  create.  He  says,  "I  give  the  property  to  A. 
for  life,  and  after  the  decease  of  A.  to  B.,"  or  "after  the 
decease  of  A.  to  A.'s  children."  It  is  a  remainder  vested 
if  there  are  children,  or  contingent  if  there  are  no  children. 
Whenever  the  life  estate  expires  those  ii^  remainder  take. 
Therefore,  under  the  old  law,  when  life  estates  were  forfeit- 
able by  any  of  those  acts  which  formerly  would  have  caused 
a  forfeiture ;  where  property  was  limited  to  A.  for  life,  and 
after  the  decease  of  A.  to  A.'s  children,  if  A.  had  forfeited 
the  life  estate  his  children  would  have  immediately  a  right, 
because  "from  and  after  the'  decease"  means  from  and 
after  the  determination  of  the  life  estate,  and  however  it  is 
terminated,  whether  by  the  death  of  the  tenant  for  life  or  by 
forfeiture,  it  is  equally  gone.  If  it  was  given  to  A.  for  life, 
and  after  the  decease  of  A.  to  B.,  and  A.  lorfeited,  B.  would 

{»)  19  Beav.,  591.  («)  84  Beav.,  36.  («)  1  D.  F.  A  J.,  495. 
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have  immediately  had  a  right  of  entry,  having  the  next 
remainder.  And  it  is  not  contingent  on  account  of  taking 
710]  *effect  only  after  the  death  of  A.  Therefore,  in  my 
opinion,  it  is  perfectly  clear  that  the  daughter  is  by  this 
will  as  to  the  real  estate  made  tenant  for  life  with  remainder 
to  her  children,  to  be  equally  divided  on  their  coming  of 
age.  A  remainder  is,  in  my  opinion,  unquestionably  created. 
But  then  comes  the  question,  whether  the  Wills  Act  by 
taking  away  the  life  estate  of  the  daughter  causes  an  intes- 
tacy during  her  life,  so  as  to  carry  the  property  to  the  heir- 
at-law,  or  accelerates  the  remainder.  It  is  perfectly  clear, 
in  the  first  place,  that  the  children  are  postponed  to  the 
mother  simjny  because  the  mother  is  to  have  the  property 
for  her  life,  but  if  the  mother  cannot  have  the  property  for 
ier  life,  why  are  the  children  to  be  postponed  I  The  reason 
of  their  postponement  altogether  ceases;  they  are  not  to 
have  it  until  after  her  death,  because  the  testator  assumed 
that  she  would  have  it  during  her  life.  But  he  was  ignorant 
of  the  law  that  if  he  called  in  his  daughter  to  b&  an  attest- 
ing witness  the  very  gift  he  made  to  her  would  absolutely 
fail.  Now  he  has  postponed  his  grandchildren,  that  is,  his 
daughter's  children,  to  the  daughter  solely,  because  the 
daughter  was  to  take  for  life,  and  if  he  had  known  that^he 
could  not  take  it  for  life  he  would  not  have  postponed  the 
children  until  after  her  death.  He  would  not  have  left  her 
and  her  family  totally  destitute  in  the  meantime.  It  is  a 
mere  accident  that  the  daughter  cannot  take  the  life  estate, 
and  lam  of  opinion  that  the  children  are  postponed  to  the 
daughter  simply  that  she  may  have  the  property  for  life, 
and  if  she  could  hot  have  it  for  life,  the  children  would 
have  had  it  immediately.  That  would  be  the  conclusion  I 
should  come  to  from  the  reason  of  the  thing  without  the  de- 
cisions. But  the  decisions  are  all  the  same  way.  Lainson 
V.  Lainson  (*)  was  a  decision  of  Lord  Romilly,  and  was 
affirmed  on  appeal,  and  is  now  a  very  eminent  authority. 
That  was  a  case  in  which  a  testator  gave  an  estate  to  his 
son  John  Lainson  for  life,  andr  from  and  after  his  decease  to 
his  children.  Then  John  Lainson' s  life  estate  being  subse- 
quently taken  away,  it  was  argued  that  the  children  of  John 
could  not  take  while  he  was  alive,  that  it  was  an  execu- 
tory devise,  and  they  were  therefore  incapable  of  taking 
at  the  present  moment.  Lord  Romilly  puts  the  case 
711]  *thus (•) :  "The question  arose  upon  tne  construction 
of  the  third  codicil  of  the  will  of  Alderman  Lainson.  It 
may  be  shortly  stated  to  this  effect :  The  testator,  by  his 

(»)  18  Beav.,  1  j  5  D.  M.  A  G.,  734.  O  18  Beav.,  6. 
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will,  gave  bis  real  and  personal  estate  to  trustees,  and 
directed  them,  subject  to  certain  payments  tbereout,  to  pay 
the  rents  to  his  son  John  Lainson  for  life,  and  from  and 
after  the  decease  of  his  son  he  gave  the  estate  to  his  first 
and  other  sons  in  tail  male.  By  a  third  codicil  the  testator 
revoked  the  bequest  in  favor  of  his  son,  and  in  lieu  of  it  he 
gave  him  an  annuity."  In  that  case,  therefore,  the  bequest 
IS  taken  out  of  the  way  by  a  codicil,  and  here  by  an  acci- 
dent. Lord  Romilly,  however,  goes  on:  "But  he  did  not 
by  that  or  any  other  codicil  dispose  of  the  rents  of  the  estate 
during  the  life  of  John  Lainson,  his  son.  The  question  is, 
whether  this  creates  an  intestacy  or  an  acceleration  of  the 
estate  to  the  son  of  John  Lainson,  and  I  am  of  opinion  that 
it  is  an  acceleration  of  the  estate  to  the  son,  and  not  an  in- 
testacy. I  have  looked  carefully  at  the  authorities,  and  I 
am  ^unable  to  distinguish  the  case  where  a  person  gives  an 
estate  to  another,  and  that  fails,  from  the  case  where  the 
testator  himself  directs  that  it  shall  fail."  Lord  Romilly 
thus  puts  the  very  case.  Here  there  is  an  attempt  to  give 
the  estate,  and  that  attempt  fails  because  the  testator  made 
a  mistake.  He  then  goes  on:  "Although  the  expression 
used  is  that  the  estate  to  the  son  of  John  Lainson  is  only  to 
take  effect  from  and  after  John  Lainson' s  decease,  I  am  of 
opinion  that  the  meaning  is  '  from  and  after  the  determina- 
tion of  his  estate  by  death  or  otherwise.'  In  deciding  thus 
I  fulfil  the  intention  of  the  testator.  It  is  expressly  stated 
on  the  wUl  that  the  testator  did  not  intend  the  son  to 
take  the  estate  in  addition  to  the  annuity  (which  he  would 
do  if  I  were  to  hold  there  was  an  intestacy),  but  in  lieu 
of  it.  ^  The  result  is  that  I  must  make  a  declaration  that 
there  is  an  acceleration  of  the  estate  to  the  eldest  son  of 
John  Lainson."  Then  Lord  Romilly  says  that  he  has 
looked  at  the  authorities,  and  he  finds  that  they  are  uni- 
form. I  need  not  refer  to  them  all.  They  have  oeen  refer- 
red to,  and  they  are  collected  in  Jarman  on  Wills  (*),  and 
they  are  all  to  one  effect,  and  go  upon  this  principle,  that  a 

fift  to  A.  for  life,,  and  from  and  after  the  decease  of  A.,  to 
I.,  C,  D.,  or  anybody  else,  means  from  and  *after  [712 
the  determination  of  the  estate ;  and  whether  the  estate  is 
determined  by  revocation  or  by  death,  or  by  the  incapacity 
of  the  devisee  to  take,  or  by  any  other  circumstance,  the 
life  estate  being  out  of  the  way,  the  remainder  takes  effect, 
having  only  been  postponed  in  order  that  the  life  estate 
may  be  given  to  A.  £ainson  v.  Lainson  (*)  was  aflSrmed 
by  those  two  eminent  judges  Lords  Justices  Knight  Bruce 

(»)  8d  ed.,  vol.  i,  p.  638.  («)  18  Beav.,  1 ;  6  D.  M.  4  G.,  764. 
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and  Tarner,  and  affirmed  upon  the  broadest  principles. 
And  therefore,  without  going  farther,  it  is  snfficient  to  say 
that  that  case,  based  as  it  is  upon  the  authorities  from  the 
earliest  period  downwards,  decides  the  point  which  I  have 
now  to  decide,  that  the  life  estate  being  out  of  the  way,  as  it 
is  here,  by  the  incapacity  of  the  tenant  for  life,  the  remain- 
der takes  effect  as  ii  there  had  been  no  life  estate.  Here  the 
incapacity  arises  from  the  daughter  being  an  attesting  wit- 
ness. If  she  had  been  a  person  absolutely  incapable  by  law 
to  take,  the  effect  would  have  b^en  the  same.     Upon  those 

5 rounds,  therefore,  I  am  clearly  of  opinion  that  the  remain- 
er  is  accelerated,  and  the  children  take  just  as  if  the  mother 
had  died  immediately  after  the  testator. 

It  is  said  that  this  rule  of  construction  does  not  apply 
with  regard  to  the  personal  estate ;  but  Lord  Romilly  nas 
decided  in  Eavestajj  v.  Austin  (*)  that  the  same  rule  floes 
prevail,  and  the  remainder  is  accelerated.  In  that  case,  by 
a  will  so  much  property  as  would  produce  £100  a  year  was 
given  to  A.  for  life,  with  remainder  to  her  children ;  and  by 
a  codicil  the  life  estate  of  A.  was  revoked,  and  it  was  argued 
that  there  was  no  gift  to  the  children  until  after  the  death 
of  the  tenant  for  life,  and  conseq uently  the  estate  was  undis- 
posed of.  Lord  Romillv  said  there  that  the  same  rule  pre- 
vailed, and  the  removal  of  the  life  interest  by  the  codicil 
accelerated  the  remainder,  and  the  children  took  as  if  the 
tenant  for  life  had  died. 

There  is  another  point  which  renders  this  doctrine  as  to 
the  personalty  very  important.  The  rule  clearly  is,  that 
where  personal  property  Is  given  to  a  person,  or  to  a  class 
of  persons,  at  a  future  period,  unless  tne  interest  is  in  the 
meanwhile  otherwise  disposed  of,  it  is  to  be  accumulated  for 
the  benefit  of  those  who  ultimately  beconie  entitled  to  the 
713]  capital.  And  therefore,  if  I  had  not  held  *that  there 
had  been  acceleration  with  regard  to  the  personalty,  I  should 
probably,  upon  an  application  to  Chambers,  be  asked  for 
maintenance  during  tne  minority. 

I  am,  therefore,  of  opinion  that  the  effect  of  the  will  is  to 
accelerate  th^  remainder,  and  that  th.6  children  are  entitled 
in  possession  to  the  real  and  personal  estate.  There  may  be 
some  doubt  whether  this  is  not  a  contingent  remainder.  It 
is  very  like  a  case  of  Festing  v.  Allen  (')  which  I  argued 
many  years  ago.  This  was  a  decision  of  the  Court  of  Ex- 
chequer, which  was  afterwards  affirmed  by  Sir  James  Wig- 
ram  ('),  that  a  gift  to  A.  for  life  and  to  the  children  who 
should  attain  twenty-one,  was  a  contingent  remainder.   And 

(')  19  Beav.,  691.  («)  12  M.  ct  W.,  279.  (»)  6  Hatc,  575. 
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where  the  life  estate  had  failed  while  the  children  were  in 
their  minority,  they  would  fail  to  take  the  estate  altogether. 
I  consider  that  that  case  was  properly  overruled  in  a  case 
which  I  argued  before  Vice-Chancellor  Stuart,  of  Browne  v. 
Browne  (*).  I  believe  it  has  been  the  subject  of  strife  since. 
My  opinion  was  always  against  Festing  v.  Allen,  though  it 
was  the  judgment  of  the  Court  of  Exchequer  delivered  oj  a 
very  eminent  judge.  Lord  Cranworth. 

Therefore,  upon  all  these  grounds,  I  say  that  the  children 
are  entitled  to  possession  ..of  the  real  and  personal  estate 
during  the  lifetime  of  the  mothet.  It  is  to  be  equally  di- 
vided between  them,  the  division  being  postponed  till  they 
attain  twenty-one. 

Solicitors :  Torr^  Janeway,  Tagart  &  Janeway;  Monck- 
ton^  Long  &  Co. 

0)  8  Sm.  A  Qiff.,  668. 

As  to  when  a  legacy  or  devise  to  a  the  two  subscribiDg  witnesses  to  the 

sabscribing  witness  is  invalid  :  14  Eng.  will,  and  that  she  was  entitled  to  an 

Bep.,  536 note ;  15  Eng.  Rep.,  720  note;  undivided  one-sixth  of  the  land.     The 

Brett  «.  Brett,  3  Addams'  Ecc.,  210.  plaintiff  adked  that  his  title  be  declared 

The  complaint  alleged  that  one  Ro-  valid,  and  that  if  this  were  not  done, 

gers  died,  leaving  a  will  by  which  he  that  a  partition  and  sale  of  the  premi- 

devised  certain  roal  estate  to  his  son,  ses  might  be  had.     Held,  that  the  ac- 

J.  Bogers,  subject  to  an  estate  for  life  tion  was  one  in  equity,  to  establish  the 

therein  of  his  widow,  and  to  the  pay-  validity  of  a  will  of  real  estate  conclu- 

ment  of  certain  legacies  :  that  J.  Bio-  sively  as  against  all  the  heirs,  ^d  that 

gers  pud  the  legacies,  bought  the  life  the  rule  in  such  cases  was  that  all  the 

estate,  entered  into  possession  of  the  witnesses  thereto  must  be  called  and 

land,  and  subsequently  conveyed  the  examined,  except  in  the  event  of  death, 

same  to  the  plaintiff,  who  is  now  in  insanity  or  absence,  or  unless  the  heir 

possession  thereof ;  and  that  after  the  waived  his  right,  and  that  the  court 

death  of  the  widow,  a  sister  of  J.  Bo-  below  erred  in  this  case  in  holding  that 

gers,  one   of  the   defendants  herein,  it  was  sufficient  to  call  and  examine 

claimed  that  the  devise  to  him  was  one  witness  only:  Chapman  v.  Bogers, 

void,  for  the  reason  that  he  was  one  of  12  Hun,  342. 
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Dower,  Satufactimi.  of — AnnuUif — Priority. 

A  widow  is  not  entitled  to  priority  over  other  legatees  in  respect  of  an  annuity 
bequeathed  to  her  by  her  husband,  **in  lieu,  bar,  and  satisfaction  of  dower,"  where 
.the  only  real  estate  of  the  testator  was  conveyed  to  him  with  a  declaration  against 
dower. 

Where  both  annuities  and  legacies  are  charged  upon  real  estate,  allhough  the  an- 
nuitants have  power  of  distress  and  entry,  the  annuities  will  not  have  priority  over 
the  legacies. 
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John  Roper,  by  his  will,  dated  in  February,  1870,  be- 
queathed various  specific  and  pecuniary  legacies.  He  then 
bequeathed  to  his  wife,  Emma  Roper,  an  annuity  of  £200 
during  her  life,  and  directed  the  same  to  be  paid  to  her 
quarterly,  and  to  be  for  her  sole  and  separate  use,  and  that 
sne  should  not  be  allowed  to  have  the  value  of  the  annuity 
in  lieu  thereof,  and  he  declared  that  the  said  annuity  should 
be  accepted  by  his  wife  in  lieu,  bar,  and  satisfaction  of 
dower.  The  testator  then  gave  several  other  legacies,  and 
he  bequeathed  to  his  daughter,  Frances  Foord,  an  annuity 
of  £60  during  her  life,  and  to  his  daughter,  Mary  Ann  Green, 
an  annuity  of  £60  during  her  life,  and  to  his  daughter,  Sarah 
Minter,  air  annuity  of  £62  during  her  life,  and  he  directed 
the  said  three  several  annuities  to  be  paid  quarterly,  and  to 
be  for  the  sole  and  separate  use  of  tbe  respective  annuitants, 
without  power  to  alienate  or  anticipate  the  same ;  and  the 
testator  declared  that  the  annuities  to  his  wife  and  to  his 
three  daughters  should  be  chargeable  upon  and  issuing  out 
of  all  and  singular  the  freehold  hereditaments  and  real  estate 
to  which  he  shonld  be  entitled  at  the  time  of  his  decease  (in 
addition  to  the  residue  of  his  personal  estate),  and  he  em- 
powered his  wife  and  his  three  daughters  severally  and  re- 
spectively, by  distress  and  entry  upon  and  perception  of  the 
rents  and  profits  of  his  said  hereditaments  and  real  estate  so 
charged  as  aforesaid,  to  recover  payment  of  the  said  several 
and  respective  annuities  when  in  arrear  for  twentv-one  days, 
and  that  all  the  annuitants  should  respectively  have  all  the 
715]  powers  for  recovering  *their  annuities  that  landlords 
had  for  arrears  of  rent ;  and,  subject  to  and  charged  with 
the  payment  of  the  several  legacies  and  annuities,  and  any 
debts,  funeral  and  testamentary  expenses,  the  testator 
therebv  gave,  devised,  and  bequeathed  all  and  singular  his 
freehold  hereditaments  and  real  estate,  and  all  and  singular 
the  residue  of  his  personal  estate,  unto  and  equally  between 
his  son  John  Roper  and  his  daughter  Frances,  in  equal 
shares  as  tenants  in  common,  and  to  their  several  respective 
heirs,  executors,  administrators,  and  assigns,  absolutely. 

The  testator  died  in  January,  1871,  and  was  then  seised 
and  possessed  of  some  personal  estate  and  certain  real  es- 
tate, including  certain  freehold  premises  called  Grove  Mill. 
AU  the  testator's  real  estate  had  been  conveyed  to  him  with 
declarations  that  his  widow  should  not  be  entitled  to  dower, 
and  he  had  no  real  estate  which  was  liable  to  dower. 

In  April,  1873,  the  property  called  Grove  Mill  was  adver- 
tised for  sale  by  the  trustees  of  the  will,  and  it  was  alleged 
by  them  as  a  ground  for  the  sale  that  the  personal  estate  of 
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the  testator  was  insufficient  to  pay  the  debts  and  funeral 
expenses,  and  they  proposed  to  sell  the  said  property  in 
order  to  answer  the  legacies  given  by  the  will. 

The  bill  was  filed  by  the  widow  of  the  testator,  alleging 
that  the  real  estate,  so  far  as  it  would  extend,  ought  to  be 
applied  in  payment  of  the  annuities  in  priority  to  the  !ega- 
cies ;  that  such  real  estate  was  insufficient  to  provide  both 
for  the  annuities  and  the  legacies ;  and  that  if  the  real  prop- 
erty advertised  for  sale  were  sold,  and  the  legacies  paid  out 
of  the  proceeds,  the  part  of  the  real  estate  remaining  unsold 
would  oe  an  insufficient  security  for  the  annuities. 

The  bill  prayed  that  the  real  and  personal  estate  might 
be  administered  by  the  court,  and  the  trusts  of  the  will  de- 
clared and  carried  into  effect,  and  that  the  trustees  might 
be  restrained  from  selling  the  real  estate  so  advertised  for 
sale. 

The  case  came  on  upoa  further  consideration. 

Carson^  for  the  plaintiff :  The  plaintiff  is  entitled  to  pri- 
ority in  respect  of  the  annuitv  given  to  her  in  satisfaction  of 
dower.  According  to  the  old  law,  *where  a  widow  [716 
was  entitled  to  dower,  and  she  accepted  an  annuity  given  to 
her  in  lieu  of  dower,  the  annuity  was  entitled  to  priority ; 
but  where  she  had  no  dower,  the  annuity  had  no  priority. 
This  law  is  preserved  by  sect.  12  of  the  Dower  Act  (3  &  4 
Will.  4,  c.  105) ;  and  in  order  that  an  annuity  given  in  lieu 
of  dower  should  have  priority,  it  is  still  necessary  that  the 
widow  should  be  entitled  to  dower.  But  the  question  arises 
whether  to  get  priority  she  must  be  entitled  to  dower  ac- 
cording to  the  old  law  or  the  new  law.  According  to  the 
facts  or  the  present  case,  the  plaintiff  would  be  entitled  to 
dower  according  to  the  old  law,  but  she  would  not  be  en- 
titled according  to  the  new  law,  by  reason  of  declarations 
against  dower  contained  in  the  conveyances. 

I  submit  that,  according  to  the  true  construction  of  the 
section,  it  is  sufficient  to  give  her  priority  if  she  would  have 
been  entitled  to  dower  according  to  the  old  law;  otherwise 
the  section  is  meaningless.  No  provision  of  the  act  could 
have  interfered  with  the  rule  of  equity  giving  priority  to 
legacies  bequeathed  in  satisfaction  of  dower,  if  this  means 
dower  according  to  the  new  law.  The  court  could,  without 
any  assistance  from  this  section,  have  given  the  priority  in 
the  few  cases  in  which  the  widow  is  entitled  to  dower  ac- 
cording to  the  new  law.  But  the  section  must  apply  to 
some  cases  in  which,  but  for  the  section,  the  provisions  of 
the  act  would  have  interfered  with  the  old  rule.  What 
were  these  cases?    They  must  be  those  cases  in  which,  ac- 
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cordiDg  to  the  old  law,  the  widow  would  have  been  entitled 
to  dower,  and  according  to  the  new  law  she  would  not.  If 
the  old  law  were  to  be  applied  to  such  cases,  a  legacy  in 
lieu  of  dower  would  have  nad  priority  ;  but  if  the  new  law 
were  applicable,  such  a  legacy  would  have  no  priority,  and 
in  this  manner  the  provisions  of  the  act  woula  have  inter- 
fered with  the  rule.  It  is  with  regard  to  these  cases  that 
sect.  12  provides  that  the  provisions  of  the  act  shall  not  have 
this  effect.  In  other  words,  the  section  says,  as  I  contend, 
that  as  far  as  priority  of  legacies  in  lieu  "of  dower  is  con- 
cerned, the  old  law  of  dower  shall  continue ;  and  wherever 
according  to  the  old  law  the  widow  would  have  had  dower, 
then  if  a  legacy  be  given  to  her  it  shall  have  priority. 
Again,  if  it  is  argued  that  the  plaintiff's  annuity  has  no 

?riority  because  she  has  no  dower,  and  that  she  has  no 
17]  dower  because  of  *the  declarations  against  dower  in 
the  conveyances  (which  declarations  derive  their  sole  efficacy 
from  the  previous  provisions  of  the  act),  this  virtually  makes 
something  contained  in  the  act  to  interfere  with  a  rule  of 
equity  which  would  according  to  the  old  law  have  given 
priontv  to  the  i>laintiff's  annuity.  The  rule  as  to  the 
widow^s  priority  is  laid  down  in  Bwrridge  v.  Bfadyl  ('), 
Stahlschmidt  v.  Lett  ('),  and  Heath  v.  Dendy  ('). 

If,  however,  the  court  should  be  of  opinion  that  the  widow 
is  not  entitled  to  priority  over  the  other  annuities,  she  and 
those  annuitants  would  still  have  priority  over  the  legacies, 
because  the  annuities  are  all  charged  upon  the  real  estate, 
and  there  is  a  power  of  distress  and  entry  upon  the  estate 
given  to  the  annuitants.  On  that  ground,  therefore,  all  the 
annuitants  have  priority  over  the  legatees. 

/.  Pearson^  Q.C.,  and  Dixon^  for  the  other  legatees,  cited 
Acey  V.  Simpson  (*). 

Stallardy  for  the  trustees. 

Malins,  V.C:  This  testator  having  given  an  annuity  to 
his  wife,  who,  I  understand,  was  his  second  wife,  also  gives 
annuities  to  his  children  who  were  children  by  a  former 
wife,  and  he  declares  "that  the  said  annuity  to  my  wife  is 
and  shall  be  accepted  by  her  in  lieu  and  satisfaction  of 
dower." 

Now,  the  law,  I  take  it,  is  perfectly  well  settled,  that 
whenever  a  testator,  having  land  of  which  his  wife  is  dow- 
able,  gives  her  an  annuity  in  satisfaction  of  her  doweik  she 
has  priority,  although  the  annuity  may  greatly  exceed  the 
amount  of  any  dower  she  would  be  entitled  to. 

0)  1  p.  Wms.,  127.  (»)  1  Rusa.,  548. 

O  1  Sm.  (&  Giff.,  421.  (*)  6  Bcav.,  86. 
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If,  therefore,  the  testator  were  to  give  an  annuity  of  £500, 
and  declare  that  to  be  in  satisfaction  of  dower,  the  widow 
would  be  entitled  to  priority  for  the  whole  amount  of  the 
annuity  of  £500  a  year,  although  it  might  be  ascertained 
that  the  dower  would  have  given  her  £100  a  year  only.  In 
this  case  the  testator  *declared  that  the  annuity  [718 
should  be  in  bar  of  dower.  But  it  turns  out  that  he  never 
had  at  any  period  of  his  life  any  land  whatsoever  out  of 
which  she  was  dowable.  Because,  although  he  acquired 
land  by  purchase,  in  every  instance  the  conveyance  made  to 
him  contained  a  declaration  that  no  wife  who  survived  him 
should  be  entitled  to  dower,  and  that  declaration,  by  virtue 
of  the  6th  section  of  the  Dower  Act,  is  just  as  effectual  to 
bar  the  dower  as  the  old  conveyance  to  uses  to  bar  dower. 
He,  therefore,  never  had  at  any  time  of  his  life  any  land  out 
of  which  his  wife  was  dowable. 

Now,  it  was  decided  by  Lord  Langdale  in  the  year  1842, 
in  the  case  of  Acey  v.  Simpson  ('),  that  a  legacy  to  a  widow 
in  lieu  of  dower  has  no  priority  over  other  legacies  where 
the  testator  leaves  no  real  estate.  In  that  case  the  testator 
gave  his  widow  a  legacy  of  £50  and  an  annuity  of  £100  for 
life,  and  he  declared  that  the  legacy  should  be  paid  without 
any  deduction,  and  should  be  accepted  and  taken  by  his 
wife  in  lieu  and  satisfaction  of  and  for  all  dower  or  thirds 
at  common  law  or  by  custom  which  she  might  otherwise 
claim  from  or  upon  all  or  any  of  his  real  estate..  There  Was 
a  deficiency  of  assets  to  pay  all  the  legacies,  and  the  ques- 
tion was  whether  the  usual  rule  was  to  prevail,  that  the 
widow's  annuity  should  take  priority  over  the  other  lega- 
cies. It  appeared  that  there  were  no  real  estates  out  of 
which  the  widow  was  dowable.  That  is  exactly  the  case 
here.  It  was  there  argued  for  the  plaintiff  that  the  widow 
was  not  a  purchaser  as  there  was  no  real  estate,  and  that 
she  ought  to  come  in  pari  passu  with  the  other  legatees. 
The  counsel  for  the  lyidow  admitted*  that  they  could  not 
successfully  maintain  the  contrary,  and  the  Master  of  the 
Rolls  decreed  accordingly. 

Now  that  is  after  the  Dower  Act,  because  the  Dower  Act 
was  passed  in  1833,  and  this  was  a  decision  in  1842.  In  that 
case  the  testator  had  no  real  estate,  and  in  this  case  the  tes- 
tator had  no  real  estate  out  of  which  his  widow  was  dow- 
able. It  appears  to  me,  therefore,  that  the  result  is  precisely 
the  same. 

Mr.  Carson  pressed  me  very  mu,ch  upon  the  question 
whether  the  widow  was  entitled  to  dower  under  the  old  law 

(»)  6  Beav.,  86.  m 
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or  under  the  new  law.  Now  the  new  law  has  very  much 
719]  deprived  the  widow  of  *the  right  to  dower,  but  it  has 
also  conferred  upon  her  advantages  that  she  had  not  before. 
It  has  given  her  dower  out  of  equitable  estates.  Before  this 
act  passed  the  widow  was  only  dowable  out  of  legal  estates. 
That  is,  therefore,  a  privilege  given  to  the  widow.  The  act 
enacts  in  the  6th  section  ^'  That  a  widow  shall  not  be  entitled 
to  dower  out  of  any  land  of  her  husband  when  in  the  deed 
by  which  such  land  was  conveyed  to  him,  or  by  any  deed 
executed  by  him,  it  shall  be  declared  that  his  widow  shall 
not  be  entitled  to  dower  out  of  such  land."  The  7th  section 
is  this :  "A  widow  shall  not  be  entitled  to  dower  out  of  any 
land  of  which  her  husband  shall  die  wholly  or  partially  in- 
testate, when  by  the  will  of  her  husband  duly  executed  for 
the  devise  of  freehold  estates  he  shall  declare  his  intention 
that  she  shall  not  be  entitled  to  dower  out  of  such  land  or 
out  of  any  of  his  lands."  Therefore  it  seems  to  me  the  fair 
construction  of  that  section  is,  that  when  the  will  itself  bars 
the  widow  of  her  right  to  dower,  then  comes  in  the  12th  sec- 
tion, which  says,  ''Nothing  in  this  act  contained  shall  inter- 
fere with  any  rule  of  equity  or  of  any  ecclesiastical  court 
by  which  legacies  bequeathed  to  widows  in  satisfaction  of 
dower  are  entitled  to  priority  over  other  legacies."  It  may 
apply  to  the  7th  section  only,  or  it  may  apply  generally. 
I  am  of  opinion  it  applies  generally.  It  is  merely  a  provi- 
si(fa  introduced  for  the  protection  of  the  widow.  Therefore, 
when  the  husband  gives  an  annuity  in  satisfaction  of  dower, 
her  right  will  be  just  the  same  as  to  priority  over  legacies 
as  if  this  act  had  not  passed. 

But  then  comes  the  question,  is  the  wife  entitled  to  prior- 
ity in  consequence  of  that  declaration  that  the  annuity  shall 
be  in  lieu  of  dower  ?  The  law,  I  think,  is  reasonably  settled 
by  the  case  of  Acey  v.  Simpson  {'\  that  if  the  husband  has 
never  had  any  land  out  of  which  the  widow  is  dowable, 
then  it  is  an  empty  declaration  ;  and  if  he  has  land  out  of 
which  the  widow  was  not  dowable,  it  is  equally  an  empty 
declaration,  because  there  is  nothing  of  which  she  was  a 
purchaser.  Consequently  she  stands  pari  passu^  in  my 
opinion,  with  all  the  other  legatees  and  annuitants.  My 
own  individual  opinion  would  be,  except  where  annuities 
are  given  to  children  who  have  equal  claims  with  the  widow, 
that  the  widow,  as  between  herself  and  strangers,  ought  to 
720]  have  priority ;  but  *unfortunately  the  law  is  not  so. 
I  am  glad  to  find,  however,  in  this  case,  that  the  conclusion 
I  arrive  at  is  one  which  does  perfect  justice,  because  the 

0)  6  Beav.,  35. 
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other  annnities  are  given  by  the  will  to  the  children  of  the 
testator  by  the  first  wife.  They  are  all,  therefore,  in  my 
opinion,  equally  meritorions  claimants.  I  am  very  glad  to 
find  that  it  does  complete  justice. 

On  these  grounds,  I  am  of  opinion  that,  inasmuch  as 
there  was  no  land  out  of  which  the  widow  was  dbwable, 
the  result  is  lust  the  same  as  if  the  testator  had  no  land 
whatever,  and  the  case  is  governed  by  that  of  Acey  v. 
Simpson  (*). 

Another  point  has  been  urged,  which  is,  that  the  widow 
and  all  the  annuitants  have  priority  over  the  general  lega- 
tees, because  there  was  a  right  of  distress  and  entry*  Now 
I  need  not  observe  that  when  a  man  gives  an  annuity  charge- 
able upon  his  land,  although  nothing  is  said  about  distress 
and  entr^r,  that  would  be  incidental  to  the  gift.  That  was 
the  decision  in  BvUery  v.  RoM/OBon  ('),  followed  by  myself 
in  SoUory  v.  Leaver  ( ).  Therefore,  without  those  words 
being  used,  the  wife  would  have  a  right  of  distress  and  en- 
try. But  all  that  is  set  at  rest,  because  he  concludes  by 
saying,  ''and  subject  to  and  charged  with  the  payment  of 
the  several  legacies  and  annuities,  and  my  deots,  funeral 
and  testamentary  expenses,  I  herebv  give,  devise,  and  be- 
(yieath  all  and  singular  my  freehold  hereditaments  and  real 
estate,  and  all  and  singular  the  residue  of  my  personal 
estate,  unto  and  eg^ually  between  my  son  J.  Roper  and  my 
daughter  Frances  in  equal  shares  as  tenants  in  common,  and 
to  their  several  respective  heirs,  executors,  administrators, 
and  assigns,  absolutely." 

Therefore,  my  opinion  is,  that  the  real  estate  is  charged 
with  all  the  annuities  and  all  the  legacies.  That  being.so, 
the  annuities  will  have  to  be  valued  according  to  the  ordi- . 
nary  rule.  They  will  be  valued  at  the  time  of  the  testator's 
death,  and  be  treated  as  legacies  of  an  amount  in  value 
equal  to  the  annuities ;  and  then  the  widow,  and  all  the  an- 
nuitants, and  all  the  legatees,  will  take  ratably,  according 
to  the  amount  of  their  legacies.  That,  I  believe,  will  do 
coiftplete  justice.  The  mode  of  doing  it  is  very  simple :  you 
must  convert  everything  the  testator  had  into  money  ;  you 
must  ^ascertain  the  amount  of  the  legacie^  and  now  [721 
that  they  are  all  legacies  you  must  drop  the  word  "  annu- 
ity"  and  treat  them  all  as  legacies ;  you  must  pay  the  debts, 
funeral  and  testamentary  expenses,  and  what  remains  will 
be  divided  amongst  the  legatees  in  proportion  to  the  amount 
of  their  legacies. 

[/.  Pearson^  Q.C. :    In  regard  to  the  annuity  to  the  widow, 

0)  6  Beav.,  86.  («)  8  Bing.,  392.  (»)  Law  Rep.,  9  Eq.,  22. 

18  Eng.  Rep.  99 
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it  is  directed  by  the  testator  that  she  is  not  to  have  the  valae 
of  her  annuity.] 

I  laid  down  the  rule  on  that  subject  in  the  recent  case  of 
HaMon  v.  May{^\  that  where  there  is  merely  a  declaration* 
that  the  widow  shall  not  have  the  value  of  her  annuity,  that 
goes  for  nothing ;  but  in  order  to  prevent  her  having  the 
value  there  must  be  a  gift  over.  I  held  in  that  case  that 
the  widow  was  not  entitlra  to  have  the  value  of  the  annuity, 
because  there  was  a  gift  over,  and  I  directed  that  an  annu- 
ity should  be  purchased  for  the  widow,  and  retained  by  the 
trustees,  and  paid  to  her  during  her  life. 

Solicitors :  Duncan^  Murton^  Warren  &  Oardner^  agents 
for  Walter  Furley,  Canterbury ;  Kingsford  &  Dorman. 

(»)  Ante,  p.  148. 
See  note  to  Rogers  v.  Jones,  ajUe,  p.  756,  758  note. 
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738]  *HuBBARD  V.  Alexander. 

[1870    H.     177.]  ^ 

WW,  in  DupHcaU — Legacy  repeated — Evidence, 

At  the  death  of  a  testator  two  copies  of  his  will  were  produced,  one  of  which  had 
been  retained  by  himself,  the  other  deposited  with  his  bankers ;  each  with  a  oodidl 
containing  the  same  nft  in  the  same  words,  bat  of  different  dates,  and  attested  by 
different  witnesses,  n^bate  having  been  granted  of  the  duplicate  will  and  of  the 
two  codicils: 

HMf  that  evidence  by  one  of  the  attesting  witnesses  to  one  of  the  codicils  was  ad- 
missible for  the  purpose  of  showinff,  from  the  circumstances  attending  the  execution, 
that  the  two  codicils  were  not  two  but  one  instrument,  and  accordingly  that  the  l^ga- 
'tee  therein  named  was  entitled  to  one  leg^y  only. 

Further  consideration.  John  R.  Alexander,  the  testator, 
whose  estate  was  being  administered  in  this  suit,  executed 
a  will  in  duplicate,  dated  the  11th  of  December,  1863,  and 
retained  one  copy  in  his  own  possession,  the  other  being 
deposited  with  Messrs.  Mackrell,  his  agents  and  bankerft  in 
London. 

In  1865  the  testator  obtained  from  Messrs.  Mackrell  the 
copy  of  the  will  which  had  been  deposited  with  them,  and 
added  thereto  a  codicil,  giving  "unto  my  brother-in-law, 
H.  S.  B.  Bruce,  the  sum  of  £2,000,  the  same  to  be  paid 
after  the  decease  of  myself  and  my  said  wife  to  the  said 
H.  S.  B.  Bruce,  or  to  such  persou  or  persons  as  he  may  by 
deed  appoint." 

Tbe  ejfecution  of  this  codicil  was  dated  the  8th  of  N'orem- 
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ber,  1865,  and  it  was  attested  by  Robert  Wynne,  solicitor,  of 
Mallow,  county  Cork,  and  John  Denny,  his  clerk.  The  will 
and  codicil  were  returned  by  the  testator  to  Mackrell  &  Co. 
•  *0n  the  death  of  the  testator  in  January,  1869,  a  [739 
codicil  in  precisely  the  same  words  and  figures  as  that  at- 
tached to  Messrs.  Mackrell' s  copy  of  the  will  was  found 
attached  to  the  copy  which  had  remained  in  the  testator's 
possession,  except  that  it  bore  date  the  11th  of  September, 
1867,  instead  of  the  8th  of  November,  1865,  and  was  attested 
by  different  witnesses. 

Probate  of  the  two  wills  described  as  duplicates  and  of 
the  two  codicils  had  been  granted  by  the  Court  of  Probate. 

Evidence  was  tendered  for  the  purpose  of  explaining  the 
execution  of  the  codicil  to  the  will  which  had  been  retained 
by  the  testator  in  his  own  possession.  Mr.  Kendal,  a  so- 
licitor, and  one  of  the  attesting  witnesses  to  this  codicil, 
deposed  that  on  the  11th  of  September,  1867,  he  and  the  tes- 
tator were  fishing  in  the  west  of  Ireland.  On  that  occasion 
the  testator  asked  him  to  attest  a  codicil  to  his  will,  which 
he  then  produced:  ''and  I  consented  to  do  so.  I  did  not 
act  professionally  on  his  behalf.  I  did  not  read  the  codicil, 
but  he  certainly  did  mentiou  that  it  was  a  duplicate  of  one 
he  had  executed  in  England,  and  that  he  wished  to  attach 
the  same  codicil  to  his  own  duplicate  copy  of  the  will.  The 
date  of  execution  was  inserted  by  me,  or  under  my  direction. 
I  am  positive  that  Captain  Alexander  (the  testator)  intended 
the  codicil  to  be  merely  a  duplicate  copy  of  the  one  he  had 
previously  executed." 

Eddis^  Q.C.,  and  Pemherton^  for  the  plaintiffs,  tendered 
this  evidence,  and  contended  that  the  Mr.  Bruce,  the  legatee 
named  in  the  duplicate  codicils,  was  entitled  to  one  legacy 
of  £2,000  and  no  more. 

Prima  faeie^  two  legacies  given  to  the  same  person  by 
dis'tinct  testamentary  instruments  are  cumulative  :  WilB(m 
v.  O^Leary  (*) ;  but  that  .presumption  may  be  rebutted  by 
circumstances:  JiusseUy.  Dickson {*);  ana  evidence  is  ad- 
missible to  enable  the  court  to  place  itself  in  the  position  of 
the  testator,  and  for  the  purpose,  in  this  case,  of  showing 
that  the  second  codicil  was  executed  as  a  mere  duplicate  of 
the  former  codicil,  and  formed  but  one  instrument,  and 
accordingly,  that  the  two  gifts  were  not  cumulative,  but 
*mere  repetition:  Wkyte  v.  'Whytei^)\  Martin  v,  [740 
Drinkwcier  (*) ;  Ouy  v.  Sharp  (•). 


w 
I 


»)  Law  Rep.,  7  Ch.,  448.  (<)  2  Beav.,  216. 

«)  4  H.  L.  C,  298,  804.  (»)  1  My.  A  K,  589. 

(*)  Law  Rep.,  17  Eq.,  60. 
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Phear^  for  the  legatee :  Evidence  is  only  admissible  for 
the  purpose  of  ascertaining  the  knowledge  possessed  by  a 
testator  at  the  time  when  ne  made  his  will,  e.g.,  where  the 
description  of  the  legatee,  or  of  the  thing  bequeathed,  is 
applicable  equally  to  two  persons  or  to  two  things,  but  not 
communications  which  have  passed  between  the  testator 
and  a  solicitor  written  by  way  of  advice  or  statement,  or 
anything  else:  Bernasconi  v.  Atkinson  (^)\  Wilson  v. 
O'Learyf^). 

In  this  case,  there  being  two  codicils  of  different  dates, 
attested  by  different  witnesses,  to  both  of  which  probate 
has  been  granted,  the  prima  facie  rule  that  they  are  distinct 
instruments,  and  that  the  gifts  are  cumulative,  so  as  to 
entitle  the  legatee  to  both,  must  prevail,  'especially  where, 
as  in  this,  there  is  no  inconsistency  and  nothing  to  show 
that  they  could  not  coexist,  except  as  mere  duplicates: 
Whytev.  Whyte;  Wilson  v.  O^Leary. 

Sir  H.  Jackson^  Q.C.,  Macnaghien^  and  Orenside,  for 
other  persons  interested  under  the  will ;  and  Higbyj  for  the 
Crown,  also  appeared  in  the  case. 

Bacon,  V.C.:  Both  rules  are  very  distinctly  laid  down 
in  the  authorities,  and  have  become  the  law  of  the  court, 
and  the  authorities  adverted  to  are  merely  illustrations  of 
the  application  of  those  rules.  Speaking  generally,  if  a 
legacy  is  given  by  one  instrument,  and  another  legacy  is 
given  by  another  instrument,  that  would  be  a  cumulative 
legacy.  What  I  am  asked  in  this  case  to  consider  is  whether 
there  is  any  different  instrument,  because,  unless  I  am 
satisfied  of  that,  there  is  no  reason  for  the  application  of 
the  rule.  Consider  what  the  facts  are,  and  wnich  I  must 
attend  to,  and  which  are  clearly  in  evidence.  The  testator 
741]  makes  his  will  in  ^duplicate,  and  leaves  one  copy 
with  his  banker,  and  retains  the  other  copy  in  his  own  pos- 
session. It  occurs  to  him  that  he  will  leave  a  le^cy  to  the 
present  claimant,  and  accordingly  he  sends  for  his  will  from 
the  banker.     He  makes  a  codicil  to  it,  and  in  that  codicil  he 

fives  this  legacy  of  £2,000.  He  sends  the  will  back,  and 
eeps  the  other  duplicate  copy  of  the  same  will. 
I  admit  the  evidence  of  Mr.  Kendal  for  the  purpose  of 
showing  that  these  codicils  were  not  two  distinct  instru- 
ments, but  not  for  the  purpose  of  construing  them.  The 
codicil  "  to  my  foregoing  will "  was  attested  by  Mr.  Kendal. 
It  was  attached  to  the  copy  of  the  will  retained  by  the  tes- 
tator in  his  own  possession,  and  it  is  proved  to  have  been 
his  intention  to  execute  a  duplicate  of  that  which  he  had 

(I)  10  Hare,  846,  848.  (<)  Law  Rep.,  7  Ch.,  448. 
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made  before.  He  has  done  it  eflfectually,  and  in  my  opinion 
it  is  not  a  different  or  a  separate  or  distinct  instrument. 
There  is  one  legacy  of  £2,000,  and  no  more,  and  that,  I  take 
it,  is  consistent  with  all  the  authorities  which  have  been 
referred  to.  It  must  be  declared  that  the  defendant  Bruce 
is  entitled  only  to  a  single  legacy  of  £2,000. 

A  further  question  arose  upon  a  gift  of  one-third  of  the 
residue  of  the  testator's  estate  "unto  the  trustees  of  the 
Royal  Benevolent  Society." 

It  appeared  that  at  the  date  of  the  will  a  society  called  the 
Boyal  j^enevolent  Society  was  in  existence,  but  that  in  1866 
the  society  changed  its  name  to  that  of  the  "Universal 
Beneficent  Society."  The  gift  of  one-third  of  the  residuary 
estate  was  claimed  by  this  society. 

Baoon,  V.C,  held  that  the  Universal  Beneficent  Society, 
under  which  title  the  Roval  Benevolent  Society  continued 
to  exist,  was  entitled  to  the  legacy  giveti  by  the  will  to  that 
society  under  the  name  by  which  it  was  then  known. 

Solicitors:  MeyneU & Pemberton ;  T.  Graham. 


[S  ChaDoery  Dlyision,  748.] 
V.C.B.,  Wy  22,  27,  1876. 

•Donaldson  v.  Donaldson.  [743 

[1862    D.    91.]* 

BtlUemeni  by  WiUofReal  Satate^Stthaequenl  SetOement  by  Deed  of  Perwnal  Ataie  on 
Corregwmding  TrttH^—PereomU  Estate  directed  to  be  laid  out  in  Purehaee  of  Land  to 
be  hela  ae  Money — Rebuilding  of  Mansion  hottee  aUowed  out  of  AeatmuuUione  for 
TSeeniy  Years  of  Fart  of  the  Fereonal  Jktate, 

Testator  devised  real  estates  in  strict  settlement,  and  directed  his  residaary  per- 
sonalty to  be  laid  out  in  the  purchase  of  lands  to  be  settled  to  the  same  nses.  After 
the  date  of  the  will,  the  testator  executed  a  deed  whereby  he  assigned  specific  per- 
sonalty to  a  large  amount  to  the  same  persons  whom  he  named  as  the  trustees  and 
executors  of  his  will«  upon  trusts  (not  referring  to,  bat)  corresponding  with,  and 
only  in  a  remote  contingency  differing  from,  those  of  the  will. 

The  mansion  house  haying  been  pulled  down,  and  requiring  to  be  rebuilt,  thg  ten- 
ant for  life  proposed  that,  out  of  tne  specific  personalty  fund  settled  by  the  deed, 
£24,000  should  oe  advanced  to  him  to  pay  for  the  rebuilding,  and  that  out  of  the 
same  fund  a  sum  of  £40,000  should  be  set  aside,  and  the  dividends  accumulated  for 
twenty  years,  until  an  amount  of  £24,000  should  be  saved,  with  which  the  same  fond 
should  be  recouped: 

Held,  that  the  court  had  jurisdiction  to  make  the  order. 

Petition.  Thomas  Hudson,  by  his  will,  dated  the  29th 
of  June,  1860,  bequeathed  certain  specific  chattels  which 
should  be  in  and  about  his  mansion  house  of  Cheswardine 
Hallj  Salop,  to  trustees  (whom  he  also  appointed  executors) 
upon  trust  for  his  wife  (who  died  in  his  lifetime)  for  life ; 


790  CHANCERY  DIVISION.  [VoL  HL 

1876  DonaldsoQ  y.  DoDoldson.  V.CB. 

and  after  her  death  he  directed  the  same  to  be  sold,  and 
that  the  produce  of  such  sale  should  belong  to  his  residuary- 
personal  estate.  He  bequeathed  all  his  residuary  personal 
estate,  after  payment  of  debts,  funeral  an(f  testamentary 
expenses  and  legacies,  to  the  same  trustees  upon  trust  to 
convert  and  stand  possessed  of  the  same  upon  the  trusts 
thereinafter  declared.  He  devised  all  his  real  estate  to  the 
use  of  the  same  trustees  and  their  heirs ;  and  declared  that 
his  trustees  should  stand  possessed  of  bis  said  real  estate 
and  of  his  residuary  personal  estate  ux)on  trust  to  accumu- 
late the  rents,  profits,  and  income  thereof  which  should  arise 
before  the  1st  of  November,  1861,  in  augmentation  of  his 
personal  estate.  He  directed  his  trustees  from  time  to  time, 
as  occasion  should  require,  to  lay  out  and  invest  "air*  his 
744]  said  *residuary  personal  estate,  and  the  funds  pro- 
duced by  the  accumulation  thereinbefore  directed,  in  the 
purchase  of  hereditaments  in  England  or  Wales,  to  be  con- 
veyed to  his  trustees,  and  to  be  subject  to  the  same  trusts  as 
if  the  same  bad  been  part  of  his  general  real  estate.  He  di- 
rected his  trustees  as  soon  as  conveniently  might  be  after 
the  1st  of  November,  1861,  to  cause  all  his  real  estate 
thereby  devised,  or  which  should  be  purchased  under  the 
trusts  of  his  will,  to  be  settled  to  the  use  of  Charles  Donald- 
son Hudson  during  his  life  without  impeachment  of  waste, 
with  remainder  to  the  use  of  his  first  and  other  sons  succes- 
sively in  tail  male,  remainder  to  the  use  of  Thomas  Donald- 
son  for  life,  remainder  to  the  use  of  the  first  and  other  sons 
of  Thomas  Donaldson  successively  in  tail  male,  with  divers 
remainders  over,  and  an  ultimate  remainder  to  the  use  of  the 
testator' s  right  heirs. 

By  a  settlement  dated  the  12th  of  April,  1852,  and  made 
between  the  above  named  testator,  Thomas  Hudson,  of  the 
one  part,  and  the  three  persons  who  were  in  the  will  and  a 
codicil  thereto  named  as  the  trustees  thereof,  of  the  other 
part,  such  parts  of  certain  bonds,  debentures,  moneys, 
stocks,  funds,  and  securities,  mentioned  or  comprised  in  the 
schedule,  as  were  not  then  effectually  vested  in  the  trustees, 
were  assigned  by  Thomas  Hudson  to  the  same  three  persons 
upon  trust  as  the  said  Thomas  Hudson  should  by  deed  ap« 
point,  and  in  default  of  appointment  upon  trust  to  continue 
the  investments,  or  sell  and  convert  the  same,  and  invest 
the  proceeds  as  therein  mentioned,  and  pay  the  income  to 
Thomas  Hudson  for  life  ;  and  after  his  death  to  raise  certain 
annuities  and  other  sums,  and  after  his  decease  during  the 
(then)  minority  of  the  said  C.  D.  Hudson,  to  pay  such  por- 
tion of  the  income  as  they  should  think  proper  for  the 
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maintenance  and  edacation  of  C.  D.  Hudson,  and  when 
C.  D.  Hudson  should  have  ajttained  twentv-one,  and  thence- 
forth until  he  should  attain  thirty,  should  accumulate  the 
unapplied  portion  of  the  income  in  manner  therein  men- 
tioned, and  stand  possessed  of  the  accumulations  and  in- 
come upon  the  trusts  thereinafter  declared  of  the  residue  of 
the  trust  premises,  and  the  income  thereof ;  and  upon  fur- 
ther trust,  when  and  so  soon  as  C.  D.  Hudson  should  have 
attained  thirty,  to  pay  the  income  of  the  trust  premises  to 
G.  D.  Hudson  for  life,  and  after  his  decease  stand  possessed 
of  the  trust  premises  and  the  income  *thereof,  upon  [t45 
trust  for  such  son  of  C.  D.  Hudson  as  should  first  attain 
twenty-one,  absolutely :  and  in  case  there  should  be  no  son 
of  C.  D.  Hudson  who  should  live  to  attain  twenty-one,  then 
upon  like  trusts  for  the  benefit  of  Thomas  Donaldson  for 
life,  and  after  his  decease  for  such  son  of  Thomas  Donald- 
son as  should  first  attain  twenty-one ;  and  if  there  should 
be  no  son  of  C.  D.  Hudson  or  T.  Donaldson  who  should  at- 
tain twenty-one,  then  upon  certain  other  trusts  in  succes- 
sion ;  and  an  ultimate  trust  for  the  persons  who  would  upon 
the  death  of  Thomas  Hudson  be  entitled  to  his  personal 
estate  under  the  Statutes  of  Distribution  in  case  he  had 
died  intestate.  By  the  same  deed  the  trustees  weire  emi)ow- 
ered  to  sell  or  dispose  of  any  part  of  the  stocks,  funds,  or 
securities  for  the  time  being  sublect  to  the  trusts  of  the  in- 
denture, and  lay  out  and  invest  the  moneys  in  the  purchase 
of  real  estate,  to  be  conveyed  to  the  trustees  upon  trust  to 
sell,  and  to  stand  possessed  of  the  proceeds  of  sale,  and  of 
the  r(>nts  and  profits  thereof  until  sale,  as  if  the  same  were 
money. 

On  the  14th  of  April,  1852,  Thomas  Hudson  died. 

On  the  1st  of  August,  1854,  a  decree  was  made  in  the  suit, 
which  was  instituted  by  Charles  Donaldson  Hudson,  then  a 
minor,  against  Thomas  Donaldson  and  the  other  persons  in- 
terested in  remainder,  and  the  trustees,  declaring  that  the 
trusts  of  the  will  and  indenture  ought  to  be  carried  into  exe- 
cution, and  directing  accounts  and  inc[uiries. 

The  defendant  Thomas  Donaldson  died  on  the  18th  of  July, 
1867,  leaving  an  eldest  son,  Walter  Kirwan  Donaldson,  now 
of  the  age  of  about  twelve,  and  other  sons. 

On  the  11th  of  February,  1870,  the  plaintiff  attained  the 
age  of  thirty. 

The  property  subject  to  the  trusts  of  the  will  consisted  of 
the  site  of  the  mansion  house  of  Cheswardine  Hall,  which 
since  the  testator's  death  had  been  pulled  down,  and  real 
estates  adjoining,  and  of  other  property  producing  together 
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an  income  of  about  £3,106  10*.;  and  the  property  subject  to 
the  trusts  of  the  indenture  consisted  of  particulars  produc- 
ing an  income  of  about  £17,463*;  the  total  income  being  now 
about  £20,669  10*. 

The  plaintiff  was  tenant  for  life  of  both  properties.  He 
had  one  son,  Balph  Charles  Donaldson  Hudson,  bom  on 
746]  the  20th  of  ^February,  1874,  who  was  first  tenant  in 
tail  in  remainder,  and  two  daughters. 

The  present  petition  was  presented  by  the  plaintiff,  stat- 
ing the  above  facts,  and  that  the  trusts  of  the  will  and 
settlement  were  '' substantially"  the  same;  also  that  the 
mansion  house  at  Cheswardine  Hall  had  been  proved  to  be 
.  small  and  inconvenient,  and  built  upon  insufficient  founda- 
tions, and  with  defective  materials  ;  and  that  the  x)etitioner 
had  been  advised  that  it  would  be  more  prudent  and  less 
expensive  in  the  end  to  pull  down  the  existing  house,  sell 
the  materials,  and  build  a  new  one ;  that  the  petitioner  ac- 
cordingly had  caused  the  mansion  to  be  pulled  down  and 
the  materials  to  be  sold,  which  had  been  done ;  that  he  had 
entered  into  a  contract  for  the  rebuilding  of  the  mansion  for 
a  sum  of  £26,363;  and  that  it  was  expected  that  certain 
contingent  expenses  would  bring  the  total  cost  up  to  £30,000 
or  £31,000. 

He  then  stated  as  follows : — 

*'  Your  petitioner  is  willing  and  desirous  that  the  whole 
expense  oi  rebuilding  the  said  mansion  house  should  be  pro- 
Tided  for  out  of  the  income  of  the  trust  estate,  and  he  is 
willing  to  bear  a  substantial  part  of  the  expense  himself 
without  any  assistance  from  the  court ;  but  ne  is  desirous 
and  humbly  submits  that  it  will  be  right  and  proper  and  for 
the  benefit  of  all  parties  interested  in  the  said  trust  ^estate 
that  some  part  of  the  expense  should,  as  in  the  case.of  other 
permanent  improvements,  be  spread  over  a  period  of  years, 
and  charged  on  the  income  of  the  trust  estate. 

^^  Your  petitioner  submits  that  such  a  course  would  not 
only  be  beneficial  to  himself  personally;  .  .  .  but  would 
also  benefit  the  parties  entitled  in  remainder  by  insuring 
the  completion  of  the  said  mansion  house ;  as  in  the  event 
of  the  death  of  your  petitioner  before  such  completion, 
there  would  be  no  fund  available  for  the  purpose  of  such 
completion." 

The  petitioner  accordingly  proposed  that  the  contract 
mi^ht  be  approved,  he  undertaking  to  provide  for  all  sums 
which  might  be  required  for  completing  the  house  over  and 
above  £24,000 ;  that  for  the  purpose  of  providing  £24,000  a 
sum  of  £40,000  stock,  part  of  a  sum  of  £226,481  4s.  ^. 
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Btock,  being  part  of  the  property  which  was  subject  to  the 
trusts  of  the  indenture,  should  be  carried  *to  a  sepa-  [747 
rate  account  to  be  intituled  ^'The  Cheswardine  Mansion 
House  Accumulation  Account,"  and  the  dividends  accumu- 
lated for  twenty  years  until  the  sum  of  £24,000  should  have 
been  made  up ;  that  in  the  meantime  the  sum  of  £34,000 
should  be  advanced  to  the  petitioner  out  of  the  residue  of 
the  said  sum  of  £226,481  4^.  6d.  stock  by  four  instalments 
of  £6,000,  on  satisfactory  proof  of  the  payment  by  the  peti- 
tioner, in  accordance  with  the  contract,  of  sums  equivalent 
to  such  instalments ;  and  that  on  the  repayment  to  the  in- 
denture settlement  account  of  the  £24,000,  the  £40,000  stock 
should  be  retransferred  to  the  same  account. 

The  petition  stated  that  in  the  event  of  the  petitioner,  who 
was  now  thirty- six  years  of  age,  living  for  twenty  years,  the 
whole  burden  of  repaying  the  principal  would  fall  on  him, 
who  was  willing  to  assume  such  burden ;  and  that  in  the 
event  of  his  dying  before  the  expiration  of  twenty  years,  the 
instalments  would  be  nearly  all  paid  up  during  the  minority 
of  his  son  Ralph  C.  D.  Hudson,  now  only  two  years  old,  or 
in  the  event  of  his  (the  infant's)  death  under  twenty-one,  of 
any  other  son  of  the  petitioner  who  might  take  his  place ; 
and  the  first  tenant  in  tail  in  possession  would  obtain  the 
full  benefit  of  the  rebuilding  oi  the  mansion  house,  subject 
to  the  payment  of  the  instalments,  if  any,  remaining  unpaid 
on  his  coming  into  possession. 

The  petitioner  prayed  for  an  order  in  the  terms  of  the 
above  proposal. 

Kay  J  Q.C.,  and  Reginald  J.  Custy  for  the  petitioner: 
That  which  the  petitioner  asks  is  less  than  what  was  done 
by  the  Lords  Justices  in  Drake  v.  Trefusis  (*). 

Bacon,  V.C:  If  the  petitioner  lives  for  twenty  years,  he 
will  at  the  end  of  that  time  have  made  a  very  handsome 

S resent  to  the  estate.  If  he  does  not  live,  may  not  the  case 
e  met  by  insuring  his  life  1 

Kay:  If  he  insures  his  life  against  the  twenty  years,  he 
will  have  to  pay  the  premiums.  We  do  not  know  what  this 
amount  will  be. 

The  acts  commonly  called  the  Mansion  House  Acts  (27  & 
28  Vict.  c.  118 ;  33  &  34  Vict.  c.  56)  were  referred  to. 

*H.  Cadmian  JoneSy  for  the  eldest  son  of  the  peti-  [748 
tioner,  one  of  the  trustees,  and  most  of  the  ulterior  takers : 
I  do  not  oppose  the  application!  In  all  probability  the 
arrangement  will  be  greatly  for  the  benefit  of  the  infant. 

But  I  am  bound  to  point  out  that  in  Drake  v.  Trefusis  (*) 

Law  Rep.,  10  Ch.,  864. 

18  Eng.  Rep.  100 
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the  trust  was  to  lay  oat  money  in  the  purchase  of  lands  to 
be  settled  to  the  like  uses ;  hence  the  land  and  the  money 
must  have  gone  together;  here  there  are  two  settlements, 
one  of  real  estate,  the  other  of  personalty,  and  events  may 
happen  in  which  the  realty  will  go  one  way  and  the  person- 
alty another. 
Macnaghten^  for  other  respondents. 

Bacon,  V.C:  If  the  tenant  in  tail  in  remainder  were 
adult,  there  would  be  no  difficulty.  All  I  am  asked  to  say 
is,  whether  in  my  opinion  the  arrangement  will  be  for  the 
benefit  of  this  infant ;  and  I  have  no  hesitation  in  saying 
it  will  be  for  his  benefit. 

Upon  the  other  point  I  think  the  court  has  jurisdiction. 
The  £40,000  is  not  abstracted  from  the  fund,  it  is  only  tem- 
porarily removed  in  order  to  be  replaced  a^ain.  Building 
a  mansion  house  is  not  an  ^improvement"  m  the  technical 
sense  of  the  word ;  it  is,  in  fact,  an  augmentation  of  the 
estate.  There  is  a  difference  between  this  case  and  that  of 
Drake  v.  Trrfusis  j  but  it  is  not  such  a  difference  as  affects 
the  question  of  jurisdiction. 

There  will  be  an  order  as  prated,  unless  a  better  mode  of 
effecting  the  object,  by  way  of  insurance  of  the  petitioner's 
life,  can  be  devised. 

July  27.  The  case  was  again  mentioned;  and  it  was 
stated  that  on  inquiry  no  satisfactoir  mode  of  carrying  out 
the  arrangement  by  insurance  could  be  effected ;  whereupon 

The  Viob-Chancelloe  made  the  order  as  prayed. 

Solicitors :  BowTcer^  Pedke  &  Bird ;  Bennett^  Dawson  A 
Bennett. 


[8  Chancery  Division,  749.] 
V.C.B.,  July  27,  1876. 

749]  *Hall  v.  Old  Talargoch  Lead  Mining  Company. 

[1876    H.     186.] 
VolurUary  WiniUitg-up — Action  by  Shar^older, 

After  resolations  had  heen  paaeed  and  confirmed  for  the  voluntary  winding-up  of 
a  company,  a  shareholder,  in  ignorance  thereof,  commenced  an  action  against  the 
company  and  the  directors  to  have  his  name  removed  from  the  register,  for  a  rescis- 
sion of  his  contract  to  take  shares,  on  the  ground  of  misrepresentations  in  the  pros- 
pectus, and  to  obtain  repayment  of  all  moneys  already  paid,  and  an  indenmity 
against  future  liability  in  respect  of  his  shares : 

Held,  that  the  relief  asked  in  the  action  was  not  inconsistent  with  the  winding-up ; 
and  a  motion  by  the  voluntary  liquidator  to  stay  all  further  proceedings  in  the  action 
was  refused  with  costs. 
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Motion  on  behalf  of  the  defendant  company  and  the 
liquidator  thereof  under  the  voluntary  winding-up,  that  all 
further  proceedings  against  the  defendant  companv  in  this 
action  might  be  restrained,  either  absolutely  or  until  further 
order,  as  the  court  should  think  fit. 

In  September,  1874,  the  plaintiff  applied  for,  and  in  De- 
cember an  allotment  was  made  to  him,  of  fifty  shares,  on 
which  he  had  paid  £260.  By  the  statement  of  claim  deliv- 
ered in  his  action,  plaintiff  alleged  that  the  prospectus,  on 
the  faith  of  which  he  sipplied  for  shares,  contained  material 
misrepresentations.  He  also  alleged  that  about  the  end  of 
February  and  the  beginning  of  March,  1876,  he  discovered 
the  misrepresentations,  and  immediately  repudiated  the 
position  of  a  shareholder,  and  applied  to  the  defendants, 
the  directors,  for  a  rescission  of  the  contract,  removal  of  his 
name  from  the  register,  and  repayment  of  the  £260  paid  by 
him  on  allotment,  and  that  the  directors,  in  reply,  asserted 
that  the  statements  in  the  prospectus  were  true,  and  thereby 
delayed  the  plaintiff  in  obtaining  relief.  On  the  26th  of 
February,  1876,  resolutions  were  passed,  and  on  the  16th  of 
March  confirmed,  for  a  voluntary  winding-up  of  the  com- 
pany. 

On  the  3d  of  May,  1876,  in  ignorance  (as  he  alleged)  of 
these  resolutions,  the  plaintiff  commenced  this  action  against 
the  company  and  the  directors,  claiming  by  his  writ  a  decla- 
ration tnat  he  ought  to  be  relieved  from  his  position  as  a 
*  shareholder  in  the  defendant  *company,  the  rescis-  [750 
sion  of  the  contract  for  the  issue  and  acceptance  of  shares, 
the  removal  of  his  name  from  the  register,  and  that  the 
directors  might  be  ordered  to  recoup  to  him  all  sums  paid 
by  him  on  account  of  the  shares  allotted  to  him  in  the  com- 
pany, and  to  indemnify  him  against  all  liability  in  respect 
of  the  said  shares. 

The  liquidator,  in  his  affidavit  in  support  of  the  present 
motion,  stated  that  the  company  was  wholly  insolvent, 
and  that  there  were  not  sufficient  assets  for  payment  of  the 
creditors. 

Sir  H.  Jackson^  Q.C.,  and  Russell  Roberts^  in  support  of 
the  motion :  This  action,  which  can  onl^  result  in  useless 
costs  being  incurred,  as  the  company  is  insolvent  and  any 
claim  by  the  plaintiff  to  repayment  is  subject  to  the  rights 
of  creditors,  ought  not  to  be  allowed  to  proceed.  By  the 
Companies  Act,  1862,  s.  87,  upon  the  order  being  maae  for 
a  compulsory  winding-up,  all  proceedings  against  the  com- 
pany without  leave  of  the  court  are  stayed.  The  fact  that 
the  winding-up  is  voluntary  does  not  give  the  plaintiff  any 
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better  right ;  the  object  of  sect.  138,  which  enables  the  liqai- 
dators  or  the  contnbn tones  in  a  voluntary  winding*  np  to 
apply  to  the  coart  for  a  determination  of  any  qnestion,  and 
for  the  exercise  of  all  powers  in  the  same  i^ay  as  if  the  com- 
pany were  being  wound  up  by  the  court,  being  to  abolish 
any  distinction  between  the  jurisdiction  of  the  court  in  a 
yolnntary  and  in  a  compulsory  winding-up:  Buckley  on 
the  Companies  Act  (').  If  this  application  nad  been  made 
in  Chamoers  under  sect.  87,  the  action  would  not  have  been 
allowed  to  proceed.  The  question  of  the  liability  of  the 
plaintiff,  who  was  de  facto  a  shareholder  at  the  date  of  the 
winding  up,  as  a  contributory  {Oakes  v.  Turquand  (*)  can 
be  determined  in  the  voluntary  winding-up;  and  the  claim 
for  repayment  being,  from  the  state  of  the  assets,  hopeless, 
the  action  in  its  present  form  can  have  no  other  result  than 
the  incurring  of  costs.  If  allowed  to  proceed,  the  claim 
ought  to  be  amended  under  Bales  of  Court,  1875,  Order 
XVII,  rr.  8,  9,  by  striking  out  the  name  of  the  company,  so 
as  to  relieve  the  assets  from  costs  of  useless  litigation,  and 
making  one  of  the  directors  a  defendant. 
751]  *Kay^  Q.C.,  and  W.  Phipson  SeaUy  for  the  plain- 
tiff :  The  plaintiff  is  entitled  not  only  to  have  his  name  re- 
moved from  the  register  of  shareholders,  but  also,  as  against 
the  directors,  to  repayment  of  his  £250,  notwithstanding  the 
winding-pp :  Henderson  v.  Lacon  (').  Order  xvii,  rules 
8,  9,  has  nothing  to  do  with  the  matter,  bein^^  applicable  to 
cases  where,  under  the  old  practice,  a  bill  might  nave  been 
demurred  to  as  multifarions,  and  these  rules  cannot  have 
the  effect  of  rendering  improper  and  irregular,  and  therefore 
staying,  a  suit  which  would  have  been  proper  and  regular 
before  the  passing  of  the  Judicature  Act:  Henderson  v. 
Lacon.  It  is  not  pretended  that  the  action  is  not  regularly 
and  properly  constitated,  but  it  is  said  that  it  must  l>e 
stayed,  because  in  the  opinion  of  the  liquidator  there  will 
not  be  assets  sufficient  to  answer  the  claim  of  the  plaintiff  if 
established.  As  to  the  voluntary  winding-up,  the  fact  that 
other  relief  is  sought  in  addition  to  a  removal  of  the  plain- 
tiff's name  from  the  register  wonld  be  sufficient  to  prevent 
the  stay  of  proceedings,  even  if  the  winding-up  were  com- 
pulsory or  under  supervision. 

Sir  b.  Jackson^  in  reply. 

Bacon,  V.C:  I  do  not  think  I  ought  to  interfere  with 
this  action,  in  which  the  plaintiff  does  not  ask  more  than  he 
is  entitled  to  require  on  the  authority  of  Hend'erson  v.  Lor 
con.    No  relief  is  asked  against  the  company  beyond  what 

0)  Page  278.  (<)  Law  Rep.,  2  H.  L.,  826.  (*)  Uw  Rep.,  6  Eq.,  249. 
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the  law  allows,  or  which  is  inconsistent  with  the  Winding-up 
Acts.  The  action  is  not  against  the  company  alone,  but 
against  the  company  and  other  persons ;  and  this  prevents 
me  from  dealing  with  it  as  I  otherwise  might  If  the  objec- 
tion to  the  action  had  been  raised  in  Chambers,  I  could  not 
have  dealt  with  the  matter  until  the  cause  came  on  to  be 
heard,  as  the  question  of  the  plaintiflPs  right  to  repayment 
is  inseparably  connected  with  his  case  and  the  relief  to 
which  he  claims  to  be  entitled ;  and,  as  far  as  he  knows,  he 
can  never  obtain  any  substantial  relief  against  the  company 
in  Chambers  under  the  voluntary  winding-up.  The  liqui- 
dator, it  is  true,  might  have  a  right  to  say,  I  told  you  at  the 
commencement  of  the  proceedings  that  unless  costs  were  be- 
ing incurred ;  and  if  after  this  intimation  the  *plain-  [752 
tin  chose  to  proceed,  his  doing  so  might  have  an  important 
bearing  on  the  question  of  the  costs  of  the  action.  But  I 
do  not  think  that  I  oaght  to  accede  to  this  application,  and 
^  I  see  no  reason  why  the  action  should  not  be  carried  on 
in  the  way  in  which  it  has  been  framed.  The  motion  is 
misconceived,  and  as  an  experiment  it  must  be  refused  with 
costs. 

Solicitors:  Kennedy  ^  Hughes  &  Kennedy:  Sharp  &  UUi- 
thoTv^j  agents  for  Simpson  &  Hockin,  Mancnester. 


[8  Chancery  DiyUion,  752.] 
V.C.B.,  Augi  2/1876. 

Bevan  V.  Waterhouse. 

[1876     B.     262.] 

AdmmigtraHon — Sharu  in  a  Compamf  belonging  to  Tniator  at  hia  DecUh — Shares 
allotted  to  and  accepted  by  Testator' 9  Trustees  after  his  Death — Calls,  whether  payable 
out  of  Income  or  out  of  Capital. 

Testator  bequeathed  residuary  personalty  to  trustees,  with  permission  to  continue 
existing  investments,  upon  trust  to  convert,  and  invest  in,  amongst  other  securities, 
the  stock  or  shares  of  any  company  in  Great  Britain,  and  pay  the  income  to  a  tenant 
for  life,  with  remainder  over.  He  declared  that  *'  the  calls,  if  any,  which  at  or  after 
my  decease  may  be  or  become  due  in  respect  of  any  shares  for  the  time  being  con- 
stituting part  of  my  residuary  personal  estate,  shall  be  paid  by"  the  trustees  out  of 
income,  and  not  out  of  capital 

Testator  at  his  death  held  waterworks  and  railway  shares,  upon  which  some  instal- 
ments were  due,  but  not  yet  payable. 

After  the  testator's  death  the  trustees  sold  some  shares  on  which  a  call  was  actually 
payable,  and  allowed  the  brokers  to  retain  the  amount  of  the  call  out  of  the  sale 
moneys,  for  the  benefit  of  the  purchaser. 

After  the  testator's  death  the  trustees  accepted  allotments  of  valuable  shares  offered 
to  them  in  respect  of  their  proprietorship  in  the  company  : 

Held^  that  the  instalments  due  on  shares  accepted  by  the  testator  in  his  lifetime, 
when  payable,  and  the  amount  of  the  call  moneys  deducted  on  the  occasion  of  the 
sale,  were  calls  within  the  meaning  of  the  will,  and  hence  payable  out  of  income . 
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Held,  further,  that  the  shares  accepted  by  the  trustees  did  oot  eonatitote  part  of 
the  testator's  residuary  personal  estate  at  his  death,  and  hence  that  the  calJs  on  nch 
shares  were  payable  out  of  capital. 

Special  case.  Paul  Bevan,  who  died  oa  the  12th  of 
June,  1868,  by  his  will,  dated  the  2d  of  February,  1866,  be- 
753]  queathed  his  residuary  personal  *estate  to  trustees, 
whom  he  also  appointed  executors,  upon  trust  either  to  per- 
mit so  much  of  the  said  residuary  personal  estate  as  should 
at  his  decease  be  standing  in  or  upon  any  investment  or  se- 
curity whatsoever  to  continue  in  or  upon  such  inrestment  or 
security  for  any  period  which  the  trustees  should  think 
proper,  or  from  time  to  time  to  sell,  call  in,  and  convert  into 
money  the  said  residuary  personal  estate ;  and  after  pay- 
ment of  debts,  funeral  and  testamentary  expenses  and  lega- 
cies, to  invest  the  residue  of  the  said  moneys  in  their  names 
in  any  of  the  parliamentary  stocks  or  public  funds  of  Great 
Britain,  or  at  interest  on  government  or  real  securities  in 
England,  Wales,  or  India,  or  in  or  upon  the  stock  of  the  • 
Bank  of  England,  or  the  stocks  or  shares  or  the  bonds  or 
debentures  of  any  canal,  railway,  dock,  or  other  public  com- 
pany in  Great  Britain  or  India,  with  power  to  vary  securi- 
ties. He  declared  that  the  residuary  trust  moneys  should 
be  divided  into  three  equal  shares,  and  that  the  trustees 
should  stand  possessed  ot  the  three  shares,  upon  trust  as  to 
one  for  the  benefit  of  his  daughter  Mary  Waterhouse  for 
life,  and  afterwards  of  her  children  ;  as  to  a  second,  for  the 
benefit  of  his  son  William  for  life,  and  afterwards  of  bis 
children ;  and  as  to  the  third,  for  the  benefit  of  his  son 
Samuel  for  life,  and  afterwards  of  his  children. 

Testator  declared  as  follows :  "  the  calls  (if  any)  which  at 
or  after  my  decease  may  be  or  become'due  in  respect  of  any 
shares  for  the  time  being  constituting  part  of  my  residuary 
personal  estate  in  any  railway  or  other  public  company, 
shall  be  paid  by  the  said  trustees  or  trustee  for  the  time  be- 
ing out  of  the  annual  produce,  and  not  out  of  the  capital  of 
my  general  residuary  estate." 

The  testator  had  shortly  before  his  death  accepted  an  al- 
lotment of  forty-six  shares  of  £25  each  in  the  East  London 
Waterworks  Company,  which  were  offered  to  him  in  respect 
of  stock  in  the  company  belonging  to  him.  By  a  resolution 
of  the  proprietors  it  was  provided  that  the  £25  should  be 
paid  by  five  instalments,  or  calls,  of  £5  each,  at  intervals  of 
six  months ;  and  that  the  proprietor  might  be  at  liberty  on 
any  day  of  payment  to  pay  the  whole  or  any  of  the  instal- 
ments or  calls  in  advance.  All  these  calls  were  paid  by  the 
executors. 
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The  testator  had  also  in  his  lifetime  accepted  an  allotment 
of  *ten  shares  of  £12  10^.  each  in  the  Maryport  and  [754 
Carlisle  Railway  Company,  which  were  offered  to  him  as  a 
proprietor  of  shares  in  the  company.  The  amounts  of  these 
shares  were  by  resolution  of  the  proprietors  made  payable 
by  four  calls  or  instalments  on  the  Ist  of  November,  1865 ; 
the  1st  of  October,  1866;  the  1st  of  October,  1867;  and  the 
1st  of  October,  1868.  Thus  the  last  of  the  four  instalments 
was  due  at  the  testator's  death,  but  was  not  then  payable. 
When  it  became  payable  it  was  paid  by  the  executors. 

In  1871,  ninety  new  shares  oi  £3  each  in  the  Maryport 
and  Carlisle  Railway  Company  were  allotted  to  and  accepted 
by  the  executors  in  respect  of  their  holding  in  the  company ; 
and  in  1873  a  further  allotment  of  twenty-seven  shares  of 
£10  cash  in  the  same  company  was  made  to  and  accepted  by 
the  executors,  who  paid  all  the  calls. 

All  the  above  shares  in  the  last  named  company  partici- 
pated in  the  dividends  declared  on  the  ordinary  stock  and 
share  capital  of  the  company ;  and  if  they  had  been  sold  at 
their  market  value  would  have  realized  a  premium. 

On  about  the  12th  of  December,  1872,  tne  executors  sold 
eighty-five  new  shares  of  £10  each  in  the  Monmouthshire 
Railway  and  Canal  Companv,  at  a  premium  of  £1  6^.  per 
share.  At  the  time  of  the  sale  £6  per  share  had  been  paid, 
and  a  third  call  of  £2  10^.  was  then  due  and  payable.  The 
shares  were  accordingly  sold  as  having  £7  10^.  paid  up,  and 
the  £2  10^.  per  share  then  due  from  the  executors  and  not 
paid  by  them  was  allowed  by  the  executors  to  be  retained 
oy  the  broker. 

In  1874  an  allotment  of  forty  shares  of  £12  each  in  the 
same  Monmouthshire  Railway  and  Canal  Company  was 
made  to  and  accepted  by  the  executors,  and  the  executors 
had  paid  the  two  nrst  calls. 

The  plaintiffs,  the  trustees  and  executors  of  the  will,  con- 
tended that  all  the  above  payments  by  executors,  including 
the  amount  deducted  from  the  purchase-money  of  the  shares 
sord  as  above  mentioned,  should  be  made  out  of,  and  be 
charged  to  the  capital  of  the  testator's  estate;  the  defen- 
dant!, the  children  of  Mrs.  Waterhouse,  and  of  William  and 
Samuel  Sevan,  contended  that  they  should  be  made  out  of, 
and  be  charged  to,  income. 

*The  questions  were:   1.  Whether,  according  to    [755 
the  true  construction  of  the  will,  the  calls  paid  by  the  ex- 
ecutors after  the  testator's  death  on  shares  allotted  to  the, 
testator  in  his  lifetime,  were  payable  out  of  the  capital  or 
out  of  the  income  of  the  testator's  estate ;  and  2.  Whether, 
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according  to  the  true  coDstraction  of  the  will,  the  calls  paid 
or  to  become  payable  apon  the  shares  allotted  to  the  execa- 
tors,  or  upon  any  and  which  of  ihem,  were  payable  oat  of 
capital  or  income. 

Trendetij  {Kay,  Q.C.,  with  him),  for  the  plaintiffs:  With 
respect  to  the  first  class  of  shares,  those  which  were  allotted 
to  the  testator  in  his  lifetime,  the  whole  amonnt  became  dae 
immediately  on  allotment  The  payment  by  instalments 
was  only  matter  of  convenience.  Deferred  payments  are 
not  ^' calls"  in  the  strict  sense  of  the  word,  hence  not 
*^ calls"  within  the  meaning  of  the  testator's  direction. 
They  are  in  the  nature  of  a  present  debt,  payable  in  fa  tare. 
Hence,  like  other  debts,  they  are  payable  out  of  capital. 

Bacon,  Y.C:  Was  it  certain  that  the  company  would 
require  all  this  capital  \  They  might  never  have  called  it 
np.  At  any  rate,  the  taking  of  these  shares  was  an  \nYest- 
ment,  which  might  have  been  made  bv  a  present  payment 
Having,  however,  been  made  payable  by  instalments,  in  m^ 
opinion  those  instalments  are  clearly  enough  within  the  di- 
rection of  the  testator's  will.  They  were  ^' calls"  and  noth- 
ing else.  But  on  the  other  class  of  shares,  I  will  hear  what 
the  other  side  has  to  say. 

Cozens- Hardy,  (Sir  11.  Jackson^  Q.C.,  with  him),  for  the 
defendants :  It  is  understood  that  your  Ijordsbip's  decision 
covers  the  calls  paid  on  the  shares  which  were  taken  by  the 
testator  himself,  and  the  call-moneys  which  were  payable, 
but  had  not  been  paid,  by  the  executors  on  the  occasion  of 
the  sale. 

Must  not  tl^e  decision  extend  to  the  shares  which  were 
taken  by  the  executors?  The  words  are  "any  shares  for 
the  time  being  constituting  part  of  my  residuary  personal 
756]  estate."  Is  it  not  the  *plain,  natural,  and  almost 
necessary  construction,  that  calls  on  shares  allotted  to  and 
taken  by  executors,  fall  within  this  description !  Must  not 
the  tenant  for  life  take  his  life  estate  subject  to  the  payment 
for  this  property  ?  Actually  the  shares  do  at  this  moment 
constitute  part  of  the  residuary  personal  estate.  * 

Oregory,  for  infants  in  the  same  interest :  The  right  to 
take  these  shares  was  a  valuable  property.  It  was  not  an 
onus.  The  allotment  letter  was  of  considerable  value.  Was 
not  the  value  of  this  letter  part  of  the  residuary  personal 
estate  \  If  so,  were  not  the  calls  which  afterwards  became 
due  payable  out  of  the  estate  1 

Bacon,  V.C:  In  my  opinion  -the  two  things  are  totally 
different. 

The  testator  has  directed  that  the  calls  which,  after  his 
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decease,  majr  be  or  become  due  *'in  respect  of  any  shares  for 
the  time  beine  constituting  part  of  my  residuary  personal 
estate,"  shall  be  paid  out  of  income,  and  not  out  of  capital. 

What  he  means  by  that  is,  "  my  residuary  personal  estate 
at  my  death."  He  means  to  say,  "If  when  my  residuary 
personal  estate  comes  to  be  realized,  it  is  found  that  I  have 
not  paid  all  the  calls  that  may  be  then  due,  then  whenever 
they  may  be  called  for,  they  shall  be  paid  out  of  income." 

He  says  nothing  whatever  about  subsequent  acquisitions. 
Then  the  executors  find  an  opportunity  of  investing  in  the 
purchase  of  these  shares.  It  is  optional  with  them  whether 
they  will  accept  the  offer  of  allotment  or  not.  They  might 
have  said,  "We  will  have  nothing  to  do  with  your  new 
issue."  But  they  exercise  an  option,  and  they  choose  to 
take  thenoi.  That  is  a  totally  new  transaction,  to  which  the 
words  of  the  will  have,^  in  my  opinion,  no  application. 
Though  by  resting  on  the  words  of  the  clause  you  may  de- 
rive tnat  meaning  from  it,  though  that  may  be  the  literal 
construction  of  the  words,  I  think  what  the  testator  means 
is,  "The  debt  which  I  have  contracted  shall  be  paid  out  of 
income ;  I  direct  the  executors  so  to  ^ay  it ;  whether  they 
pay  the  money  down,  or  distribute  it  over  a  number  of 
years,  it  is  part  of  *the  purchase-money  for  the  es-  [757 
tate  which  nas  been  bought  for  the  enjoyment  of  the  tenant 
for  life."  , 

The  rule  which  applies  to  one  case  does  not,  in  my  opinion, 
apply  to  the  other. 

Hence  the  answers  to  the  questions  will  be  that  the  calls 
on  the  shares  which  belonged  to  the  testator  at  his  death, 
inoluding  the  call  which  was  deducted  from  the  sale  moneys 
of  the  Monmouthshire  Railway  and  Canal  shares,  are  pay- 
able out  of  income ;  and  that  the  calls  on  shares  and  stock 
which  were  accepted  by  the  trustees  and  executprs  are  pay- 
able out  of  capital. 

The  costs  01  all  parties  will  come  out  of  the  estate. 

Solicitors:  Beoan  <fe  WhUting ;  Waterhoust  A  Winter' 
botham. 


18  Enq.  Rep.  101 
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In  re  Meredith's  Trusts. 

Power  of  Appoinimeni — Legacy  under  Will  in  exerevte  of  Power  void  for 
Void  Legacy  not  undispoaed  of  but  faXUng  tfito  ReddHe. 

Under  an  exdosive  power  to  appoint  to  children,  the  children  bang  entitled  in 
default  of  appointment  in  equal  shares,  the  donee,  by  will,  appointed  the  whole  fund 
to  tmstees,  upon  trust  as  to  £1,200,  to  pay  the  income  to  one  of  her  children,  J.,  for 
life,  and  after  his  death,  for  his  children ;  and  if  J.  shoold  die  without  leaving  diil- 
dren  who  should  attain  vested  interests,  then  that  the  £1,200  should  be  "  added  to 
and  form  part  of  the  residue  of"  the  trust  estate.  The  trusts  of  the  residue  were  is 
favor  of  daughters  for  life  with  testamentarv  powers.  J.  died  leaving  children. 
It  being  admitted  that  the  gift  to  J.'s  children  was  excessive : 
Held,  that  on  J.'s  death  the  £1,200  was  not  undisposed  of,  but  was  well  appointed 
by  the  residuary  gift. 

Petition.  By  a  marriage  settlement  dated  the  8th  day 
of  June,  1814,  a  sum  of  stock  was  settled  upon  trust  for 
Mary,  shortly  afterwards  the  wife  of  John  Meredith,  for 
life,  and  after  her  decease  in  trust  for  *'all  and  every  or 
such  one  or  more"  of  her  children  as  she  should  by  deed  or 
will  appoint ;  and  in  default  of  appointment,  to  all  her  chil- 
dren in  equal  shares ;  and  the  settlement  contained  a  hotch- 
?ot  clause. 
58]  *M^rjr  Meredith  died  on  the  3d  of  January,  1860, 
having  by  will  dated  the  16th  of  April,  1858,  purporting  to 
be  made  in  exercise  of  the  power,  appointed  that  after  her 
decease  the  trustees  should  stand  possessed  of  the  property 
to  which  the  power  extended,  upon  trust  to  convert,  and 
pay  over  the  whole  of  the  proceeds  to  two. other  trustees, 
upon  trust  in  the  first  place  to  pay  three  pecuniary  legacies 
to  three  of  her  children  respectively,  and  upon  further  trust 
to  invest  in  the  names  of  her  (testatrix's)  trustees  the  sum 
of  £1,200,  and  pay  tlie  annual  income  thereof  to  her  son 
John  for  life,  and  after  his  death  in  trust  for  all  the  children 
of  the  said  John  in  equal  shares.  And  in  case  the  said  Jbhn 
should  die  without  leaving  any  child  or  children  who  being 
a  son  or  sons  should  attain  twenty-one,  or  being  a  daughter 
or  daughters  should  attain  that  age  or  marry,  tiien  testatrix 
directed  that  the  said  sura  of  £1,200  should  '*  be  added  to 
and  form  part  of  the  residue  of"  her  trust  estate.  She  then 
directed  her  trustees  to  invest  in  their  names  another  sum 
of  £1,200,  and  pay  the  income  to  her  daughter  Anne  Jane 
Billlngton  for  life,  and  after  her  death  to  stand  possessed  in 
trust  for  all  tlie  children  and  remoter  issue  of  Anne  Jane 
Billington,  per  stirpes,  in  equal  shares.     And  in  case  the 
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said  Anne  J.  Billington  should  die  without  leaving  any 
child  or  remoter  issue,  who  being  a  son  should  attain  twenty- 
one,  or  being  a  daughter  should  attain  twenty-one  or  marry, 
testatrix  directed  that  the  said  sum  of  £1,200  should  "be 
added  to  and  form  part  of"  her  said  trust  estate ;  and  upon 
further  trust  as  to  the  residue  of  the  said  trust  estates,  to 
divide  the  same  into  two  equal  portions,  and  as  to  one  of 
such  portions,  to  invest  the  same  in  the  names  of  the  said 
trustees,  and  pay  the  annual  income  thereof  unto  her 
daughter  Margaret  Meredith  during  her  life,  and  after  her 
decease  in  trust  for  such  person  or  persons  and  in  such  man- 
ner as  the  said  Margaret  Meredith  should  by  deed  or  will 
appoint ;  and  in  default  of  appointment,  in  trust  for  her 
children  as  therein  mentioned ;  and  upon  further  trust,  as 
to  the  remaining  half-part  or  share  of  the  said  residue,  in 
trust  to  invest  the  same  and  apply  the  income  arising  from 
such  remaining  half-part  for  the  benefit  of  her  daughter 
Mary  Emily  Mereditn,  her  children  and  appointees,  and 
ultimately  to  dispose  of  the  principal  in  the  manner  therein- 
before *directed  concerning  tne  one  half-part  or  share  [759 
to  be  vested  for  the  benefit  of  the  said  Margaret  Meredith. 

Mary  Meredith  had  nine  children,  namely,  David,  Thomas 
Orton,  the  said  John,  Elizabeth,  Maria  Louisa,  the  said 
Margaret,  the  said  Anne  Jane  Billington  afterwards  and  now 
Anne  Jane  Bolver,  the  said  Mary  Emily,  and  Martha. 

By  a  deed  poll  dated  the  30th  of  July,  1860,  under  the 
hands  of  Margaret  Meredith  and  Mary  Emily  Meredith, 
Margaret,  in  exercise  of  the  power  given  to  her  by  the  will, 
appointed  that  after  her  own  decease  the  half-part  or  share 
which  she  had  power  to  appoint  of  the  residue  of  the  trust 
estates  by  the  will  appointed,  including  particularly  in  such 
residue  the  said  sums  of  £1,200  and  £1,200,  subject  only  to 
the  life  interests  in  the  income  thereof  respectively  of  the 
said  John  Meredith  and  Anne  Jane  Billington  respectively, 
should  go,  remain,  and  be  in  trudt  for  her  the  said  Margaret 
Meredith,  her  heirs,  executors,  and  administrators  respec- 
tively ;  and  Mary  Emily  Meredith  in  like  manner  appointed 
that  after  her  own  decease  the  half- part  or  share  which  she 
had  power  to  appoint  of  the  residue  of  the  trust  estates 
(following  the  same  form  of  words)  should  go,  remain,  and 
be  in  trust  for  her  the  said  Mary  Emily  Meredith,  her  heirs, 
executors,  and  administrators  respectively. 

On  the  14th  of  April,  1874,  John  Meredith,  the  son,  died, 
leaving  several  children. 

It  was  admitted  that  the  appointment  by  Mary  Meredith's 
will,  so  far  as  it  extended  to  the  children  of  John  Meredith, 
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was  bad  for  excess ;  but  the  question  arose  whether,  on  the 
death  of  John  Meredith,  the  £1,200  fell  by  the  operation  of 
the  will  into  the  residue  of  Mary  Meredith's  trust  estate,  or 
was  undisposed  of,  and  passed  under  the  marriage  settle- 
ment* to  the  children  of  Mary  Meredith  in  equal  shares ;  and 
BO  also  as  to  the  other  sum  of  £1,200. 

A  prior  question  was  raised  on  behalf  of  the  children  of 
Mary  Meredith.  It  was  argued  that  the  appointment  by 
the  will  of  one  moiety  of  the  residue,  so  far  as  it  extended 
after  Margaret's  decease  to  a  trust  for  such  i)ersons  as  she 
should  by  deed  or  will  appoint — was  bad  for  remoteness,  and 
so  also  as  to  the  appointment  of  the  other  moiety. 
760]  *^«.y>  Q.(5^.,  and  Chapman  Barber^  for  the  peti- 
tioner, the  executor  of  Margaret  and  also  of  Mary  Emily 
Meredith :  Upon  the  first  question,  the  gift  here  is  a  direc- 
tion to  pay  to  Margaret  for  life,  and  then  a  trust  for  such 
persons  as  she  shall  "by  deed  or  will "  appoint.  That  this 
13  a  good  execution  of  a  power  to  appoint  to  Margaret  appears 
from  Falkner  v.  Butler  {^)\  'Bray  v.  Breei^);  Phipson  v. 
Turner  (") ;  Wollaston  v.  King  (*) ;  SlarJc  v.  Dakyns  (*). 

Then  as  to  the  second  question,  namely,  what  became  of 
the  £1,200  on  the  death  of  John,  whether  it  fell  into  the 
residue  under  the  will,  or  was  undisposed  of — ^we  say  it  fell 
into  the  residue ;  and  rely  upon  Oke  v.  Heath  (*)  and  FiUk- 
ner  v.  Butler. 

Sir  H.  Jackson^  Q.C.,  and  Jemmett^  for  the  le<jal  personal 
representatives  of  David  Meredith  and  of  Maria  Louisa 
Meredith,  afterwards  Elias,  respectively,  after  some  discus- 
sion, admitted  the  validity  of  the  residuary  gifts :  As  to 
the  question  whether  the  £1,200  falls  into  residue,  the  will 
itself  declares  that  the  falling  into  residue  shall  be  con- 
tingent on  a  jjarticular  event,  which  event  has  not  happened. 
Whenever  this  is  the  case,  the  general  rule  that  gifts  which 
fail  fall  into  residue  is  excluded  -by  the  testators  own  lan- 
guage. The  event  upon  which  alone  the  £1,200  was  to  fall 
into  the  residue  is  by  the  will  declared  to  be  the  death  of 
John  without  children  who  shall  attain  twenty-one  or  marry. 
But  John  died  leaving  children — hence  the  £1,200  is  ex- 
cluded from  falling  into  the  residue,  and  is  unappointed : 
Ratcliffe  v.  Hampson  (') ;  Easum  v.  Appleford  (•). 

In  Brudenell  v.  Elwes(^)  it  was  held  that  failure  of  an 

(»)  Arab.,  614.  (•)  1  Ves.  Sen.,  1S8. 

*)  2  CL  A  F.,  458.  O  1  Jar.  (N.8.),  1104. 

»)  9  Sim.,  227.  («)  10  Sim..  274;  5  My.  At  O.,  66. 

(*)  Law  Rep.,  8  Eq.,  165.  (»)  1  East,  442. 
(»)  Law  Rep.,  16  Eq.,  307;  Law  Rep., 
10  Ch.,  85. 
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intermediate  gift  will  not  accelerate  the  sabseqaent  gift. 
Hence  every  limitation  of  the  £1,200  after  the  life  estate 
given  to  John  is  void. 

Kekewicky  for  the  legal  personal  representatives  of  John 
Meredith. 

Fellow9^  for  Anne  Jane  Bolver. 

*  Dunning^  for  another  child  of  Mary  Meredith :  [761 
Margaret's  power  of  appointment  never  extended  to  the 
£1,200 :  Page  v.  LeapingweU  (*). 

The  following  remarks  of  Lord  Hatherley  in  In  re  Hat- 
Ties*  Trust  ("),  although  the  decision  went  the  other  way, 
govern  this  caseQ:  '*If  there  is  a  definite  fund  subject  to 
a  power  of  appointment  by  will,  and  a  will  purporting  to 
be  made  in  exercise  of  that  power,  and  appointing  one  sum, 
part  of  the  fnnd,  to  one  person,  and  another  sum,  other 

Sart  of  it,  to  another,  and  ^all  the  rest,' or  ^all  the  remain- 
er '  of  the  fund  to  a  third,  then,  according  to  Easum  v. 
Appleford{^\  the  third  appointee  cannot  claim  any  share 
which  may  lapse  in  consequence  of  the  death  of  either  of 
the  former  appointees  in  the  lifetime  of  the  testator."  Here 
the  failure  la  not  owing  to  lapse  from  death,  it  is  owing  to 
excessive  appointment ;  but  the  principle  remains. 

Kay^  in  reply :  All  Page  v.  LeapingweU  means  is,  that 
where  out  of  a  fund  fixed  amounts  are  given,  and  the  rest 
of  the  fnnd  is  given  as  residue,  the  rest  of  the  fund  is  as 
much  a  fixed  {imount  as  any  other,  and  is  not  to  be  added 
to  by  lapse.  In  re  Harries*  Trust  follows  and  confirms 
this. 

Bacon,  V.C:  There  remains  only  one  question  to  be  de- 
cided in  this  case. 

It  arises  upon  the  exercise  by  the  will  of  Mary  Meredith 
of  a  power  of  appointment  given  to  her  by  her  marriage 
settlement. 

Mr.  Dunning  has  produced  one  of  the  most  recent  cases 
on  the  subject,  and  it  appears  that  the  decision  in  that  case 
does  really  govern  the  present  wholly,  as  matter  of  law. 

The  question  of  construction,  then,  which  it  is  my  pres- 
ent duty  to  decide,  scarcely  arises.  It  can  hardly  be 
called  a  question  at  all ;  and  I  might  be  content  to  rest  my 
decision  upon  the  authority  of  this  very  case  of  In  re  Har- 
ries^ Trust. 

[His  Lordship  read  the  terms  of  Mary  Meredith's  will, 
observing  *that  the  testatrix,  the  donee  of  the  power,  [762 
express^  herself  as  dealing  with  one  entire  tning,  viz.,  the 

(«)  18  Ves.,  468.  O  Joh.,  204. 

(«)  Joh.,  199.  (*)  10  Sim.,  274 ;  6  My.  &  Cr..  6«. 
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whole  of  the  property  to  which  the  x)ower  extended  ;  and 
continned :] 

She  gives  the  income  of  £1,200  to  John  for  life,  and  after 
his  death,  in  trnst  for  his  children,  a  gift  which  it  cannot  be 
disputed  is  invalid.  She  then  says  that  if  John  shonld  die 
without  leaving  children  the  £1,200  ''shall  be  added  to  and 
form  part  of  the  residue  of  my  trust  estate."  What  I  am 
asked  to  do  is  practically  to  read  the  will  as  if  these  words 
were  not  in  it.  How  is  it  possible  to  read  these  words  as 
not  being  governed  by  that  canon  of  constrnction  which  is 
laid  down  by  the  highest  authority  in  the  cases  that  have 
been  cited  ? 

The  case  is  absolutely  clear  after  the  decisions  in  Oke  v. 
Heath  {')  and  FaZkner  v.  Butter  i^) ;  and  if  I  had  not  these 
authorities  to  guide  me,  I  should  say,  upon  the  construc- 
tion of  this  will,  there  can  be  no  reasonable  doubt. 

The  single  case  which  seems  to  interfere  with  this  conclu- 
sion is  Ratcliffe  v.  Hampson  (') ;  but  inasmuch  as  it  does 
not  apply  to  the  point  so  directly  as  to  oblige  me  to  follow 
it,  I  pass  it  over,  with  the  observation  that  it  does  not  ap- 

{>ear  to  me  clear  that  Raicliffe  v.  Hampson  would  be  fol- 
owed  if  it  were  submitted  to  a  higher  authority. 

I  have  no  doubt*'that  upon  the  true  construction  of  the 
will  the  two  sums  of  £1,200  do,'  upon  the  deaths  of  the 
respective  tenants  for  life,  fall  into  the  residue  of  the  testa- 
trix's trust  estate. 

The  order  will  be  as  prayed ;  the  costs  of  all  parties  com- 
ing out  of  the  estate. 

Solicitors:  Meredith^  Hdberts  &  Miles;  Fields  Hoscoe 
&  Co.^  agents  for  Atkinson  &  Co.,  Manchester;  Oregory^ 
R(mcli;ffes  &  Rawle. 

(»)  1  Ves.  Sen.,  185.  («)  Amb.,  614.  (»)  1  Jur.  (N.S.).  1104. 


[8  Chancery  JHyision,  768.] 
V.O.B..  Ang.  2,  1876. 

763]  *MoAsE  V.  Whitb. 

[1876    H.     24.] 

Wm^DwUe  of  "Beal  JSUate"—LeMehokiM^C<mtraryIntaUipt^--WilU  Act  (1  VieL 

c,  26),  <.  26. 

Testator  devised  and  bequeathed  the  residue  of  his  real  and  personal  estate  npon 
trust  to  convert  his  residuary  personal  estate,  "  except  leaseholds,"  and  oat  of  *he 
income  of  the  investments  and  the  rents  and  profits  of  the  real  estate  to  pay  certain 
annuities,  and  accumulate  the  residue  of  the  income  during  his  wife*s  life ;  and  after 
her  death  upon  trust  as  to  all  his  "  real  estate"  at,  in.  or  near  £.,  and  in  or  near  W., 
out  of  the  rents  and  profits  during  the  life  of  J.  T.  W.  to  repair  and  insure,  and  to 
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pay  an  annuity,  and  subject  Uiereto  in  trust  for  J.  T.  W.  and  his  assigns  for  life,  and 
after  his  decease  for  his  first  and  other  sons  successively  in  tail  male,  with  remainder 
to  his  daughters  equally  as  tenants  in  common  in  tail,  with  limitations  over  in  the 
nature  of  cross  remainders. 

Testator  had  both  freeholds  and  leaseholds  for  a  term  of  1,000  years  at  E.;  at  W. 
be  had  leaseholds  only,  for  a  term  of  900  years : 

HeJd,  that  the  leaseholds  at  E.  and  also  at  W.  passed  under  the  above  devise,  the 
exception  of  leaseholds  in  the  gift  of  residue  not  showing  a  contrary  intention. 

Further  consideration.  Henry  Court,  of  Midhurst, 
"wlio  died  on  the  3d  of  October,  1874,  b^  his  will  dated  the 
20th  of  February,  1874,  after  bequeathing  specific  chattels 
to  his  wife,  and  devising  the  messuage,  garden,  lands,  and 
hereditaments  then  in  his  own  occupation  at  Midhurst,  to 
his  wife  for  life,  gave  out  of  his  pure  personal  estate  a  char- 
itable legacy,  and  bequeathed  an  annuity  and  several  pecu- 
niary legacies.  He  devised,  after  the  decease  of  his  wife,  all 
his  messuage  and  garden  at  Midhurst,  then  in  the  occupa- 
tion of  John  Caizley  Gosden,  to  Emily  Jane  Moase.  He 
then  devised  and  bequeathed  all  the  residue  of  his  real  and 
personal  estate  to  Alfred  Thomas  Purser  and  Maurice  Moase, 
upon  trust  to  get  in  and  convert  "my  said  residuary  per- 
sonal estate  (except  leasehold)"  into  monejr,  and  invest  the 
produce,  and  "out  of  the  income  of  the  said  residuary  per- 
sonal estate,  produce,  and  investments,  and  the  rents  and 
profits  of  my  real  estate,"  to  pay  an  annuity  of  £80  to  his 
wife  for  life,  and  the  annuity  before  given,  and  to  accumu- 
late the  residue  "of  such  income  and  rents  and  profits"  for 
twenty-one  years,  if  his  wife  *should  so  long  live ;  [764 
and  after  her  death,  "upon  trust  as  to  all  my  real  estate 
situate  at,  in,  or  near  Emsworth,  in  the  county  of  Southamp- 
ton, and  in  or  near  Westbonrne  in  the  said  county  df  Sus- 
sex," out  of  the  rents  and  profits :  during  the  life  of  James 
Thomas  White  to  repair  and  insure,  and  to  pay  an  annuity 
of  JE20  to  Anne,  widow  of  James  Court  White ;  and  subject 
thereto  in  trust  for  James  Thomas  White  and  his  assigns 
for  life,  and  after  his  decease  in  trust  for  the  first  and  other 
sons  successively  of  James  Thomas  White,  and  the  heirs  of 
the  body  of  each  such  son,  and,  failing  such  issue,  in  trust 
for  the  daughters  of  James  Thomas  White  equally  as 
tenants  in  common,  and  the  heirs  9t  their  respective  bodies, 
with  trust  limitations  in  the  nature  of  cross  remainders.  He 
continued :  "And  as  to  my  leasehold  messuages,  lands,  and 
hereditaments  now  in  my  own  occupation,"  and  In  the  occu- 
pation of  William  Shotter,  at  M.idhurst  aforesaid,  upon 
trust  out  of  the  rents  and  profits  during  the  life  of  James  T. 
White,  to  repair  and  insure,  and  subject  thereto  upon. trust 
to  permit  the  same  to  be  enjoyed  "as  nearly  as  the  diflfer- 


808  CHAKCERT  DIVISION.  {YoL  UL 

1876  MoMe  y.  White.  V.aB. 

ences  in  tenure  will  allow,  according  to  the  limitations  and 
provisions  thereinbefore  contained  concerning  my  real  estate 
at  Emsworth  and  Westbourne  hereinbefore  devised,"  but 
BO  that  his  leasehold  tenements  held  for  years  should  be 
subject  to  an  existing  limitation  over  on  tne  death  of  any 
tenant  in  tail  by  purchase  of  any  freehold  hereditaments 
under  the  age  of  twenty-one  years  without  leaving  issue  in 
tail  living.  From  and  after  the  decease  of  his  wife,  he 
directed  that  his  trustees  should  sell  and  dispose  of  *'the 
residue  of  my  real  estate,  including  the  residue  of  my  lease- 
hold estate,"  and  should  stand  possessed  of  the  produce 
thereof,  and  of  the  sale  and  conversion  of  his  residuary  per- 
sonalty, upon  trust  for  the  children  of  his  late  sister,  Eliza- 
beth rarser,  as  therein  mentioned.  The  testator  appointed 
Vames  Thomas  White,  Alfred  Thomas  Purser,  and  Maurioe 
Moase  his  executors. 

The  suit  was  instituted  by  the  children  of  Elizabeth  Pur- 
ser against  J.  T.  White,  A.  T.  Purser,  and  M.  Moase,  for 
administration. 

The  Chief  Clerk  by  his  certificate  found  that  the  testator 
was  at  the  time  of  his  death  seised  of  freehold  property  at 
Emsworth,  and  possessed  of  leaseholds  there,  for  a  term  of 
1,000  years  from  the  18th  of  May,  1836,  and  was  not  seised 
765]  ot  any  freeholds  at  *WestDOurne,  but  was  possessed 
of  leaseholds  at  Westbourne  held  on  a  lease  for  900  years 
from  the  20th  of  February,  the  24th  of  Elizabeth.  He 
reserved  the  question  of  whether  the  leaseholds  at  Emsworth 
and  in  or  near  Westbourne,  or  either  of  them,  were  included 
in  the  above  devise. 

Sir  JBT.  Jackson,  Q.C.,  and  FreeTnan^  for  the  plaintiffs: 
The  leaseholds  did  not  pass  under  the  devise  oi  "all  mr 
real  estate."  The  question  is  one  of  intention.  Sect.  26  ( ) 
of  the  Wills  Act  does  not  apply  if  a  contrary  intention  ap- 
pears by  the  will. 

The  expression  "my  personal  estate  except  leaseholds" 
shows  that  the  testator  considered  leaseholds  to  be  personal, 
not  real,  estate.  Then  he  gives  the  Emsworth  and  West- 
bourne property  in  a  series  of  limitations,  which  are  appli- 
cable to  freeholds  only*;  and  in  dealing  with  property 
expressly  and  admittedly  leasehold,  he  settles  it  upon  lim- 

Q)  Sect   26  of  the  Wills  Act  U  m  estate  if  the  testotor  had  no  freehold  estate 

follows  :  which  could  be  described  by  it,  shall  be 

**  A  devise  of  the  land  of  the  testator,  constraed  to  include  the  leasehold  estate* 

or  of  the  land  of  the  testator  in  any  place  ....  to  which  such  description  shall 

....  or  otherwise  described  in  a  gene-  extend  ....  as  well  as  freehold  estates, 

ral  manner,  and  any  other  general  devise  unless  a  contrary  intention  shaU  appear 

which  would  describe  a  .  .  .  leasehold  by  the  wUL** 
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itations  by  reference,  '*as  nearly  as  the  differences  in  tenure 
will  allow,"  to  the  **real  estate"  at  Emsworth  and  West- 
bourne,  thereby  showing  that  by  real  estate  he  meant  a  dif- 
ferent tenure  to  leasehold,  namely,  freehold. 

In  Emuss  v.  Smith  (*),  by  a  will  before  the  Wills  Act, 
freeholds  were  devised  as  freehold.  With  the  freeholds  was 
a  small  piece  of  leasehold.  By  a  codicil  after  the  1st  of 
January,  1838,  the  will  was  brought  under  the  operation  of 
the  Wills  Act.  After  the  codicil  the  testator  acquired  the 
fee  in  the  leasehold ;  but  even  in  this  case,  and  notwith- 
standing sect.  24  of  the  Wills  Act,  the  leasehold  was  held 
not  to  have  passed. 

Kay^  Q.C.,  and  James  O,  Wood^  for  the  defendant  James 
Thomas  White ;  and  F.  O.  Wood  for  the  other  defendants : 
It  is  admitted  that  but  for  contrary  intention  the  words 
**real  *estate"  will  pass  leaseholds.  What,  then,  [766 
was  the  intention?  The  testator  desires  that  out  of  the  in- 
come of  the  residuary  personalty,  exclusive  of  leaseholds, 
"and"  out  of  "the  rents  and  profits"  of  his  "real  estate," 
annuities  were  to  be  paid.  Is  it  reasonable  to  suppose  he 
did  not  mean  the  annuities  to  come  out  of  the  income  of  the 
leaseholds  as  well  as  of  the  freeholds )  No  doubt  the  real 
estate  at  Emsworth  and  Westboume  is  limited  as  freehold, 
and  it  is  referred  to  as  if  it  were  freehold ;  but  at  Emsworth 
there  is  freehold  estate  which  will  answer  both  conditions. 
The  effect  of  the  statute  is  to  alter  the  presumption.  For- 
merly the  presumption  was  that  real  estate  would  not  carry 
leaseholds ;  now  tne  presumption  is  that  it  will. 

Hence,  in  this  instance,  contrary  intention  being  out  of 
the  way,  the  statute  applies — as  to  the  property  at  West- 
bourne  indisputably,  even  under  the  old  law,  for  at  West- 
bourne  there  is  no  freehold — and  as  to  the  property  at 
Emsworth,  under  the  statute. 

Sir  H.  JacksoTiy  in  reply. 

Bacon,  V.C,  after  reading  the  words  of  the  statute,  the 
finding  of  the  Chief  Clerk,  and  the  language  of  the  will,  and 
observing  on  the  length  of  the  terms  of  the  leaseholds, 
continued : 

The  testator  appears  to  have  intended  to  give  all  his  prop- 
erty at  Emswortn  and  Westbourne  as  an  entire  thing. 

1  cannot  entertain  any  doubt  that  the  leaseholds  at  Ems- 
worth, and  also  the  leaseholds  at  Westbourne,  passed  by 
this  devise. 

Declaration  accordingly. 

Solicitors :  JRogerson  &  Ford. 

0)  2  De  G.  A  Sm.,  722, 

18  Eng.  Rep.  102 
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767]  *C0BNMELL  V.   KeITH. 

[1875    C.     260.] 

Marriage  SeUlement — Covenant  to  8eUle — Fraeni  and  Future  Prcpertf — Oontinffent 

RevernoHory  Intereat 

Covenant  in  marriage  settlement  to  settle  property  to  which  the  wife  then  was  or 
she  or  her  husband  in  her  right  should  daring  the  coverture  become  entitled. 

At  the  date  of  the  settlement  a  trust  fund  stood  so  limited  that  on  the  death  of  the 
wife  without  issue  one  moiety  thereof  would  belong  to  her,  subject  to  the  life  inter- 
est therein  of  her  husband,  as  her  share  of  an  intestate's  estate  : 

Held,  that  the  wife's  contingent  reversionary  interest  in  this  fond  was  bound  by 
the  covenant. 

Cause  for  trial.  By  an  indenture  of  settlement  made 
in  December,  1852,  on  the  marriage  of  Mary  Jane  Carru- 
thers  with  James  Buchanan,  certain  property  of  Mary  Jane 
in  possession  was  settled  upon  trusts  for  or  for  the  benefit 
of  Mary  Jane  for  life,  and  after  her  death  for  the  benefit  of 
her  child  or  children,  if  any,  and  if  there  should  be  no  child, 
then,  in  case  Mary  Jane  should  die  in  the  lifetime  of  James 
Buchanan,  upon  trust  for  Charles  Bladen  Carruthers,  his 
heirs,  executors,  administrators,  and  assigns  absolutely ; 
and  James  Buchanan  and  Mary  Jane  jointly  for  themselves, 
their  heirs,  executors,  and  administrators,  and  each  of  them 
separately  for  himself  and  herself,  his  and  her  heirs,  ex- 
ecutors, and  administrators  covenanted  with  the  trustees, 
their  executors  and  administrators,  ''that  if  the  said  Mary 
Jane  Carruthers  now  is,  or  if  at  any  time  or  times  during 
the  said  intended  coverture  the  said  Mary  Jane  Carruthers 
or  the  said  James  Buchanan  in  her  right  shall  become  en- 
titled by  gift,  descent,  succession,  or  otherwise  howsoever  to 
any  real  or  personal  estate,  property,  or  effects  of  the  value 
or  to  the  amount  of  £100  or  upwards  at  any  one  time  (other 
than  and  except  interests  which  are  or  shall  be  restricted  to 
the  life  of  Mary  Jane  Carruthers,  or  which,  whether  so  re- 
stricted or  not,  are  or  shall  be  settled  and  limited  to  her 
separate  use  and  disposal)  the  same  shall  be  forthwith  at 
the  costs  of  the  trust  estate  conveyed,  transferred,  assured, 
768]  ^and  paid  to  the  trustees  for  the  time  being  of  the 
settlement  upon  the  trusts  declared  concerning  the  property 
settled  and  assured  by  Mary  Jane  Carruthers,  or  such  of 
them  as  shall  be  subsisting  or  capable  of  taking  effect,  or  as 
near  thereto  as  the  natures  and  qualities  of  the  said  prop- 
erty respectively  will  admit" 
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At  the  date  of  the  settlement  Charles  Bladen  Carruthers 
was  entitled  in  remainder  expectant  on  the  death  of  Mary 
Jane  without  issue,  and  subject  to  the  life  interest  therein 
of  James  Buchanan,  to  a  trust  fund  of  about  £7,600  consols 
as  the  legal  personal  representative  of  M.  W.  Carruthers, 
an  intestate  then  deceased.  The  beneficial  interest  in  the 
in  testate^  s  estate  then  belonged  to  Charles  Bladen  Carru- 
thers and  Mary  Jane,  in  equal  shares. 

Mary  Jane  died  on  the  1st  of  September,.  1869,  without 
having  had  any  child. 

Charles  Bladen  Carruthers  died  on  the  29th  of  September, 
1869,  having  by  will  appointed  the  plain tiflfd  the  trustees  and 
executors  thereof. 

James  Buchanan  died  on  the  2d  of  June,  1876,  having  by 
will  appointed  the  defendants  executors  thereof. 

The  question  was  whether  the  fund  was  bound  by  the 
covenant. 

Dickinscmy  Q.C.,  and  Millar^  for  the  plaintiffs:  The 
only  question  is,  what  is  the  true  construction  of  this  cove- 
nant? Atthedkteof  the  settlement  arid  time  of  the  mar- 
riage, this  was  an  interest  which  was  reversionary  and 
contingent,  and  it  is  submitted  that  such  a  covenant  applies 
to  such  an  interest,  and  that  it  was  assignable. 

[Hall,  V.C,  referred  to  the  case  oi  Orafftey  v.  Hmrh- 
page\').] 

That  case  is  not  entirely  in  point ;  it  is,  in  fact,  not  so 
strong  as  the  present.  In  Dering  v.  Kynaston  (')  the  ques- 
tion decided  was  that  a  mere  contingent  interest  was  not  in- 
cluded in  a  covenant  to  assign  and  settle  ^^all  other  the 
property  of  every  kind  of  or  to  which"  the  lady  "then 
was  or  should  thereafter  be  or  become  possessed,  inter- 
ested, or  entitled."  That  was  a  case  of  real  estate.  That 
case  will  probably  be  referred  to  as  being  against  the  plain- 
tiffs, *but  it  really* is  an  authority  in  their  favor,  [769 
as  it  shows  that  there  is  no  objection  to  the  interest  being 
reversionary.  The  decisions  in  the  cases  of  Re  Hughe? 
Trusts  (•),  in  re  VianVs  Settlement  Trusts  (*),  which  was  a 
very  strong  case.  In  re  Pedder^s  Settlement  Trusts  (*),  which 
is  capable  of  being  reconciled  with  the  decision  in  Re  Hughes^ 
TrtbstSy  In  re  Clivion^s  Trusts  {^\  and  In  re  Mackenzie's 
Settlement  ('),  are  in  favor  of  the  plaintiflEs'  contention. 

0)  1  Beav..  46.  (»)  Law  Rep.,  10  Eq.,  685-588. 

(«)  Law  Rep.,  6  Eq.,  210.  (•)  Law  Rep.,  18  Eq.,  295. 

(»)  4  Giff.,  432.  .    O  Law  Rep.,  2  Ch.,  846. 
(*)  Law  Rep.,  18  Eq.,  436. 
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[They  also  referred  to  Atcherley  v.  Ihi  Moulin  ('),  and 
Caldwell  v.  Fellowes  (*).] 

Eddi$^  Q.C.,  and  F.  A.  Levyin^  for  the  defendants:  In 
this  settlement  the  husband,  wife  and  children  were  par- 
chasers  of  the  f  and  in  question,  which  was  placed  in  a  pe- 
culiar position,  as  it  could  not  fall  into  possession  until  the 
death  of  husband  and  wife  without  issue  of  the  marriaf^e ; 
therefore,  until  every  person  who  was  a  purchaser  under 
the  settlement  was  deaa,  no  one  could  take.  No  doubt  C. 
B.  Carrutbers  was  the  wife's  next  of  kin  at  her  death.  He 
was,  however,  a  mere  volunteer  under  this  settlement,  and  a 
stranger  to  the  consideration  of  marriage.  There  is  no  re- 
cital m  the  settlement  to  restrain  the  covenant.  The  theory 
is  that  this  particular  fund  is  subject  to  the  trusts  of  the 
settlement,  but  it  is  submitted  that  that  cannot  be,  as  that 
would  be  to  give  effect  to  this  voluntary  trust.  The  inten- 
tion of  such  a  covenant  is  to  prevent  the  marital  right  of  the 
husband  from  attaching,  but  in  this  case  it  never  could 
arise.  There  could  be  no  change  affecting  this  fand  daring 
the  coverture.  The  husband  neVer  could  exercise  any  mari- 
tal right  over  it.  The  case  of  Dering  v.  Kynaston  (*)  is  a 
precise  authority  in  the  defendants'  favor ;  and  the  decision 
m  AtcJierley  v.  Du  Moulin  is  also  distinctly  in  point.  The 
case#of  Hoare  v.  Hornby  H,  where  Vice- Chancellor  Knight 
Bruce  commented  upon  tne  decision  in  Orafftey  v.  Hum- 

f>age  (*),  as  did  Vice-Chancellor  Wickens  in  In  re  Clinton^  s 
70]  *  Trusts  (•),  and  In  re  Edwards  ('),  are  also  in  favor 
of  the  defendants*  contention,  Orafftey  v.  Humpagei^) 
and  Re  Hughes^  Trusts  (')  cannot  be  reconciled  with  those 
cases.  In  re  Mackenzie's  Settlement  (•)  was  a  very  different 
case  from  the  present.  That  was  a  strong  case,  and,  as  in 
that,  so  the  words  in  the  other  cases  cited  could  hardly  have 
suggested  a  doubt  in  the-  mind  of  any  judge.  The  question 
is,  what  was  the  intention  of  the  parties  about  to  be  married 
in  reference  to  the  funds  which  they  might  be  entitled  to, 
but  not  mentioned  in  the  settlement?  Did  they  intend  to 
include  contingenb  interests,  and  that  neither  the  parents 
nor  the  children  should  touch  them,  but  that  they  shonld 
go  to  a  volunteer.  It  is  (j^uite  clear  that  the  parties  could 
not  have  intended  that  this  particular  fund  should  be  sub- 
ject to  the  settlement,  which  was  made  for  the  benefit  of  the 
wife  and  children.    The  language  of  this  covenant  shows 

0)  2  K.  A  J.,  186.  (•)  Law  Rep.,  18  Eq..  296. 

(«)  Law  Rep.,  9  Eq.,  410.  (')  La^  R«Pm  •  Ch.,  97. 

(»)  Law  Rep.,  6  Eq.,  210.  (»)  4  Qiff.,  482. 

{*)  2  Y.  «k  C.  Gh.,  121.  (»)  Law  Rep.,  2  Ch.,  845. 
(»)  1  Beav.,  46. 
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that  interests  which  could  not  fall  in  daring  the  coverture 
were  not  intended  to  be  included  in  it.  It  could  not  apply 
to  interest  which  could  not  accrue  during  the  trusts,  and  be 
transferred  forthwith  to  the  trustees.  Tne  case  being  com- 
pletely governed  by  the  decisions  in  DeriTig  v.  Kynaston  (*) 
and  Atcherley  v.  ihi  Moulin  {*)y  a  declaration  cannot  be 
made  in  favor  of  the  plaintiffs  without  overruling  those 
cases. 

Dickinson^  in  reply:  This  case  shows  the  wisdom  of  Vice- 
Chanoellor  Wickens'  observations  in  In  re  Clinton^ s  Trusts. 
The  difficulty  felt  has  been  raised  in  consequence  of  not  fol- 
lowing the  words  to  be  construed ;  and  in  guessing  at  the 
intention.  The  case  resolved  itself  into  a  comparison  of  two 
classes  of  cases :  the  one  where  the  words  '' now  is"  are  to 
be  found,  And  the  other  in  which  they  are  not.  The  words 
here  are  large  enough  to  sweep  in  every  interest  of  the  wife. 
The  husband  survived  his  wife  for  some  years,  and  yet  he 
never  instituted  any  proceedings  to  recover  the  fund. 

Hall,  V.C:  I  have  had  an  opportunity  of  further  look- 
ing at  the  cases  which  *w*e  referred  to  yesterday,  [771 
and  it  appears  to  me  that  the  plaintiffs  are  entitled  to  a  dec- 
laration that  this  fund  belongs  to  them. 

How  would  the  matter  stand  if  I  were  construing  the 
settlement  irrespective  of  the  authorities !  The  settlement 
deals,  in  the  first  place,  with  certain  funds  which  the  wife 
had  in  possession,  and  which,  no  doubt,  were  transferred  to 
the  trustees  when  the  deed  was  executed,  or  immediately 
afterwards,  and  held  upon  trusts  in  which  the  husband  had 
no  interest  whatever.  The  husband  brought  nothing,  as  I 
understand,  into  settlement.  The  intention  of  the  settle- 
ment was  to  protect  the  wife  only,  and  the  trusts  are  for  the 
benefit  of  children  of  this  marriage  only. 

The  question  which  has  arisen  is  whether  the  fund  men- 
tioned in  the  bill  comes  within  the  scope  of  the  covenant. 
Was  it  in  the  same  position  as  the  property  which  was  spe- 
cifically settled.  If  it  were  not  included  the  husband  would 
take  it  as  the  legal  personal  representative  of  his  wife.  If 
I  had  to  consider  probabilities,  nothing,  as  it  seems  to  me, 
would  be  more  improbable  than  that  this  f  und^  not  specifi- 
cally settled,  but  which  on  the  happening  of  certain  events 
would  fall  into  possession,  should  not  hQ  liable  to  be  dis- 
posed of  by  the  wife— even  though  it  should  not  fall  into  pos- 
session until  after  her  death — that  though  the  husband 
should  not  be  entitled  to  anything  out  of  the  present  fortune, 
yet  that  something  should  be  left  dereliiJt,  and  be  taken  by 

0)  Law  Rep.,  6  Eq.,  210.  (•)  2  K.  A  J.,  186. 
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Iiim  as  the  legal  personal  representative  of  his  wife.  The 
covenant  was  a  contract  by  both  husband  and  wife  jointly, 
and  by  each  separately  with  the  trustees  of  the  settlement 
that  if  the  wife  then  was,  or  if  at  any  time  should  become 
— but  I  may  leave  the  latter  words- out  of  consideration — 
entitled  to  any  real  or  personal  property  of  the  value  or  to 
the  amount  of  £100  or  upwards  at  any  one  time  it  should 
be  transferred  to  the  trustees  upon  the  trusts  declared.  I 
may  observe,  that  as  to  the  words,  of  the  value  or  to  the 
amount  of  £100  or  upwards,  it  has  been  decided  that  they 
do  not  mean  the  actual  value  of  the  thing  if  reversionary, 
but  the  property  as  if  in  possession,  i.e.,  considering  it  as  if 
in  possession  though  in  fact  in  reversion.  The  covenant  is  a 
contract  that  such  real  and  personal  property  as  the  wife 
then  was  entitled  to  should  be  settled,  and  I  apprehend  that 
according  to  the  ordinary  construction  of  language  this 
772]  *reversionary  interest  was  personal  property  to  which 
she  was  entitled.  It  should  be  observed,  that  there  was  an 
exception  from  the  settlement  of  the  wife's  property  settled 
and  limited  to  her  separate  use  stnd  disposal. 

The  object  of  the  settlement  being  merely  to  exclude  the 
marital  right  of  the  husband,  it  would  be  extremely  improb- 
able that  the  wife  should  not  deal  with  any  reversionary 
interest,  and  exclude  his  marital  right.  The  trusts  were  for 
the  wife  for  her  life,  and  for  her  children,  but  failing  them 
(an  event  which  happened)  or  her  predeceasing  her  husband, 
for  her  only  surviving  brother,  Charles  Bladen  Carruthers, 
and  sole  next  of  kin,  and  not  for  next  of  kin  generally. 
The  brother,  Charles  B.  Carruthers,  was  as  much  the  object 
of  the  nlarriage  contract  as  the  wife  and  children  were ; 
therefore  there  is  nothing  in  the  argument  that  these  trusts 
being  for  a  person  not  within  the  scope  of  the  consideration 
of  marriage,  tlie  settlement  was  jor  that  reason  and  t-o  that  ex- 
tent bad.  The  covenant  is  that  the  property  should  be  forth- 
with assured  to  the  trustees.  That  is  not  inconsistent  with 
including  anything  that  was  in  reversion.  The  assurance 
might  be  effected  as  conveniently  after  the  marriage  as  before. 
Supposing  the  fund  had  not  fallen  into  possession  until  after 
the  wife's  death,  could  it  be  doubted  that  it  would  be  subject 
to  the  trusts  in  favor  of  the  children  i  It  is  manifest  there- 
fore that  the  covenant  applies  to  property  which  from  its 
nature  would  not  and  coula  not  be  subject  to  all  the  trusts, 
but  to  such  of  them  as  were  subsisting  or  capable  of  taking 
effect.  And  there  being  a  trust  in  favor  of  Charles  B.  Car- 
ruthers, in  consequence  of  the  failure  of  the  preceding  trusts, 
why  should  it  not  fall  within  the  words  ''subsisting  or  capa- 
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ble  of  taking  effect  ?"  So  to  hold  would  be  clearly  within 
the  scope  and  spirit  of  that  trust.  The  words  may  be  inter- 
preted to  mean  that  regard  must  be  had  to  the  nature  and 
quality  of  the  property,  and  whether  it  was  real  or  personal, 
which  had  become  subject  to  the  trusts,  and  whether  it  was 
reversionary  or  contingent.  That  is  the  proper  construction. 
But  I  do  not  think  it  necessary  to  rest  my  judgment  upon 
that.  Having  regard  to  the  special  language  or  this  cove- 
nant, it  appears  to  me  that  this  case  mignt  be  decided  with- 
out reference  to  any  of  the  authorities.  *I  cannot,  [773 
however,  pass  over  the  cases  without  some  observations. 
In  Atcherley  v.  Du  Moulin  (*)  the  language  is  not  the  same 
as  in  this  case.  In  Dering  v.  Kynastoni^)  the  covenant  was 
one  of  a  remarkable  character,  and  the  decision  is  not  ap- 
plicable to  this  case.  Caldwell  v.  Fellowes  (')  is  an  express 
authority,  and  so  is  In  re  Mackenzie's  Settlement  {^) — a  case 
in  which  the  question  of  value  is  considered — in  favor  of  the 
plaintiffs'  contention.  The  decision  in  In  re  Pedder^s  Set- 
tlement Trusts  (*)  was  quite  consistent  with  previous  deci- 
sions, and  so  was  the  decision  in  In  re  Clinton^ s  Dusts  {*), 
It  appears  to  me  that  the  plaintiffs,  as  the  executors  of  C. 
B.  Carruthers,  are  entitled  beneficially,  and  there  must.be 
a  declaration  to  that  effect,  and  an  order  that  the  costs  must 
be  paid  as  between  solicitor  and  client  out  of  the  fund.  I 
may  take  this  opportunity  of  stating  that  I  am  by  no  means 
disposed  to  put  a  narrow  construction  upon  covenants  like 
this.  Conveyancers  have  struggled  to  make  them  sweep  in 
every  kind  of  property,  and  the  form  of  the  covenant  has 
from  time  to  time  been  added  to  to  accomplish  that  object. 

Solicitors :  Walton^  Bubb  <6  Walton;  Lewin  &  Son^  agents 
for  Daubeny  &  Wilson,  Bath. 

(»)  2  K.  A  J.,  186.  (*)  Uw  Rep.,'  2  Oh.,  845. 

(*)  Law  Rep.,  6  Eq.,  210.  (>)  Law  Rep.,  10  £q.,  686-688.' 

{»)  Law  Rep.,  9  Eq.,  410.  (•)  Law  Rep.,  18  Eq.,  296. 


[8  Chancery  DiTision,  778.] 
V.C.H.,  June  16,  1876. 

Crook  v.  Hill. 

[1869     C.     168.] 

WiO—Oi/l  to  "  Children  *'  of  Testator's  Daughier—IUegilimaU  Child  m  Ventre  «a 

Mire  at  date  of  Wilt  attd  of  Testator't  Death, 

A  bequest  in  favor  of  a  woman's  illegitimate  child  en  ventre  ea  mire  at  the  date 
of  the  will  though  not  born  until  after  tne  testator's  death,  is  not  contrary  to  publio 
policy. 

A  testator,  whoee  daughter  M.  had  with  his  knowledge  gone  through  the  cere- 


816  CHANCERY  DIVISION.  [Vol.  IIL 

1876  Crook  v.  HUL  V.C.H. 

mooy  of  mairiJige  with  J.  C,  her  deceased  BiateFs  hushand,  and  had  had  two  chil- 
dren  by  him,  made  his  will  at  a  time  when  he  knew  she  was  apdn  enceinte.  He 
774]  thereby  eave  leaseholds  to  trustees  on  tmst  for  '*  my  dai]fi;hter  *M.,  the  wife 
of  J.  C,"  for  her  ufe,  with  remainder  to  "  the  child  or  chilu-en  of  my  said  daoghter 
M.  C."  as  she  shoald  appoint,  and  in  defaalt  for  her  *  child  or  children  equally,  and 
if  none,  then  over.  Tlie  testator  died  three  months  before  the  third  child  was 
bom.  M.  appointed  to  the  two  children  bom  at  the  date  of  the  will,  the  child  of 
which  she  was  then  eneeuUe,  and  a  fourth  child  begotten  and  bom  after  the  testa- 
toKs  death. 

The  Honse  of  Lords  having  decided  that  the  two  children  bom  at  the  date  of  the 
will  were  sufficiently  designated,  and  that  they  took  under  the  gift  in  the  will : 

Beid,  that  the  child  em  venire  ea  mire  at  the  date  of  the  wiu  also  took  under  the 
gift,  but  that  the  child  begotten  and  bom  after  the  testator^s  death  ooold  not  take. 

Further  consideration.  The  question  now  argued  was 
whether  an  illegitimate  child,  the  offspring  of  the  marriage 
of  a  lady  with  her  deceased  sister's  husband,  and  en  ventre 
sa  mere  at  the  date  of  the  will  and  of  the  death  of  the  lady^s 
father,  was  entitled  to  share  the  benefit  of  gifts  in  favor  of 
the  lady's  "child  or  children"  contained  in  the  will. 

It  had  already  been  decided  in  the  same  case  that  the  ille- 
gitimate children  of  the  lady  who  were  the  offspring  of  the 
same  marriage  and  were  born  before  the  date  of  the  will 
were  so  entitled  (*). 

John  Hill,  by  his  will,  dated  the  9th  of  March,  1859,  for- 
gave his  "son-in-law  John  Crook"  all  sums  of  money  due 
from  him,  and  bequeathed  to  trustees  certain  leasehold  mes- 
suages upon  trust,  during  such' part  of  his  estate  or  term 
therein  as  his  "daughter  Mary,  the  wife  of  the  said  John 
Crook,"  should  live,  to  pay  the  rents  to  her  for  her  separate 
use,  independent  of  "her  present  or  any  after- taken  hus- 
band," and  subject  thereto  he  declared  that  after  her  death 
the  said  hereditaments  should  be  held  upon  such  trusts  for  ^ 
the  benefit  of  all  and  every  or  such  one  or  more,  exclusively  * 
of  the  other  or  others,  of  "  the  children  or  child  of  my  said 
daughter  Mary  Crook"  as  she  shoulil  appoint,  and  in  de- 
fault "upon  trust  for  the  child,  if  only  one,  or  all  the  chil- 
dren, if  more  than  one,  of  my  said  daughter  Mary  Crook," 
who  being  a  son  should  attain  twenty-one,  or  being  a  daugh- 
ter should  attain  that  age  or  marry.  But  if  there  should 
not  be  any  child  of  his  said  daughter  Mary  Crook  who  being 
a  son  should  attain  twenty-one,  or  being  a  daughter  attain 
775]  that  age  or  marry,  the  testator  declared  *that,  sub- 
ject to  any  appointment  made  in  exercise  of  the  power  afore- 
said, the  said  hereditaments  should  be  held  upon  similar 
trusts  in  &.vor  of  his  daughter  Emma  Hill  and  her  child  or 
children. 

The  testator  died  on  the  22d  of  March,  1859.     His  daugh- 

0)  Law  Rep.,  6  Ch.,  811 ;  Law  Rep.,  6  H.  L.,  266. 
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ter  Mary,  referred  to  by  the  testator  in  his  will  as  "my. 
daughter  Mary,  the  wife  of  the  said  John  Crook,"  ha*d  in 
the  year  1851,  with  the  full  knowledge  of  the  testator,  gone 
through  the  ceremony  of  marriage  with  John  Crook,  who 
had  been  the  husband  of  her  deceased  sister  Sarah  Ann. 
Sarah  Ann  Crook  died  in  1861,  and  the  union  of  John  Crook 
and  Mary  Crook  was  always  looked  upon  by  the  testator 
as  an  existing  marriage.  Two  children  of  Mary  Crook  were 
born  after  this  marriage,  and  during  the  lifetime  of  the  tes- 
tator, viz.,  Sarah  Alice,  who  was  born  in  November,  1854, 
and  Ernest  William,  who  was  born  in  July,  1868.  At  the 
date  of  the  testator's  will  Mary  Crook  was,  and  for  about 
six  months  had  been,  with  the  knowledge  of  the  testator, 
enceinte  with  another  child,  namely,  Kobert  Croofe  who 
was  bom  about  three  months  after  the  testator's  death,  on 
the  27th  of  June,  1859. 

Mary  Crook  had  another  child,  named  Edward  Crook,  who 
was  born  after  the  testator's  death  on  the  11th  of  June,  1860 ; 
she  never  had  any  other  issue,  and  lived  with  her  husband 
John  Crook  until  her  death.  She  made  a  will  in  exercise 
of  her  power,  in  which  she  described  herself  as  "Mary 
Crook,  wife  of  John  Crook,"  and  thereby  appointed  the 
property  subject  to  £he  power  upon  trust  for  her  "four 
children,  Sarah  Alice,  Ernest  William,  Robert,  and  Ed- 
ward," or  such  of  them  as  should  attain  twenty-one  or 
marry,  in  equal  shares. 

The  bill  in  this  suit  was  filed  by  Ernest  William  and  Sarah 
Alice  Crook,  the  two  children  born  in  the  testator's  lifetime, 
against  the  trustees  of  his  will  and  the  infant  Robert  Crook, 
for  a  declaration  that  the  plaintiffs,  and,  if  the  court  shall 
be  of  such  opinion,  the  defendant  Robert  Crook,  were  in- 
tended by  the  testator's  will  to  take  as  children  of  the  testa- 
tor's daughter  Mary  Crook. 

Dickinson,  Q.C.,*and  F.  H.  CoU,  for  the  plaintiff :  There 
is  no  auestion  that  the  illegitimate  child  begotten  and 
born  after  the  testator's  death  cannot  take,  and  we  submit 
to  the  court  the  question  whether  the  child  en  'Gentre  sa 
mere  can. 

*IIinde  PalTner,  Q.C.,  and  Thurstan  Holland,  for  [776 
the  two  children  Robert  and  Edward  Crook :  As  to  Edward, 
the  child  born  a  year  after,  the  testator's  death,  it  may  be 
difficult  to  contend  upon  the  authorities  that  he  can  take 
under  this  will,  though  the  observations  of  Lord  Eldon  in 
Oordon  v.  Gordon  (*)  and  of  Lord  Justice  James  in  Occleston 
V.  FuUalove  (')  show  that  the  supposed  rule  that  unborn 

(»)  1  Mer.,  141,  162.  (•)  Law  Rep.,  9  Ch.,  147,  160. 

18  Eng.  Rep.  103 
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illegitimate  children  cannot  by  any  possibility  be  provided 
for  is  inadmissible.  Bat  we  contend  that  Robert^  at  any 
rate,  the  child  en  ventre  sa  mere  at  the  date  of  the  will  and 
the  death,  is  clearly  entitled.  Had  he  been  actually  bom 
before  the  death,  there  would  have  been  no  doubt,  and  be- 
in^  en  ventre  sa  mere  he  was  to  all  intents  and  purposes  an 
existing  child  within  the  principles  laid  down  in  Occleston 
V.  FiiUalove  and  Hill  v.  ChrooJc  ( ).  The  rule  excluding  ille- 
gitimate children  from  taking  nnder  a  gift  to  children  is 
founded  npon  two  considerations,  first,  the  uncertainty  as 
to  the  object  of  the  gift ;  secondly,  public  policy  and  the 
supposed  discouragement  of  immorality.  Now,  the  uncer- 
tainty in  such  cases  is  only  the  uncertainty  of  paternity ; 
and  where,  as  here,  the  child  to  take  is  the  child  of  a  desig- 
nated woman  and  not  the  child  of  a  designated  man  (which 
distinguishes  the  case  from  Pratt  v.  Maihew  (") ),  no  ele- 
ment of  uncertainty  can  exist  even  as  to  her  luture  chil- 
dren: Gordon  v.  Gordon;  Jarman  on  Wills  (');  unless  the 
child  was  to  be  hers  by  some  particular  man,  which  is  not 
the  present  case. 

Neither  is  this  child  Bobert  precluded  from  taking  on  the 
ground  of  public  policy.  The  doctrine  of  public  policv  as 
applied  to  provisions  for  illegitimate  children  arose  from 
the  desire  to  discourage  concubinage ;  but  here  this  child 
was  procreated,  and  was  in  the  eye  of  the  law  actually  in 
being  at  the  date  of  the  will  and  of  the  testator's  death. 
The  testator  knew  when  he  made  his  will  that  his  daughter 
was  then  enceinte;  the  analogy  is  not  to  a  ^ft  in  considera- 
tion of  future  cohabitation,  but  to  a  bond  m  consideration 
of  past  cohabitation,  which  is  good;  and  thus  the  ease 
comes  exactly  within  the  principles  enunciated  by  Lord 
Eldon  in  Gordon  v.  Gordon^  by  Lord  Justice  James  in  Oe- 
777]  cleston  v.  Fvllalove  and  *Orook  v.  HiU  (*),  by  Vice- 
Chancellor  Stuart  in  HoU  v.  Sindrey  (*),  and  by  the  House 
of  Lords  in  Hill  v.  Crook  (*)  and  Dorin  v.  Dorin  (').  These 
cases  all  show  that  there  is  nothing  contrary  to  public  policy 
in  making  provision  for  illegitimate  children,  at  all  events 
when  actually  begotten ;  and  in  Occleston  v.  JfktZlalave  C) 
Lord  Justice  James  stigmatizes  the  neglect  of  a  father  to  do 
so  as  a  "great  crime." 

Moreover,  when  a  question  of  morality  and  public  policy 
is  involved,  the  court  cannot  shut  its  eyes  to  the  fact  that 


(»)  Uw  Rep.,  6  H.  L.,  265,  278. 

(*)  22  Beav.,  828,  889. 

(»)  Vol.  ii,  p.  228. 

(«)  UwKep.,  dCh.,  811. 


(»)  Law  Rep.,  1  Eq.,  170. 176. 
(•)  Uw  Rep.,  7  H.  L..  668,  678. 
0)  Uw  Rop„  0  CI}.,  147.  160, 
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amongst  oar  fellow  sabjects  in  the  colonies  laws  have  been 
passed  which  legalize  marriage  with  a  deceased  wife's  sister, 
which  laws  have,  in  due  course,  been  sanctioned  by  the 
Crown. 

.  The  whole  question,  then,  comes  to  this :  is  there  in  the 
will  a  sufficient  designation  of  this  illegitimate  child!  For 
it  is  clear  from  the  authorities  that  an  illegitimate  child 
eTi  ventre  sa  mere  may  take  by  particular  description  be- 
fore its  birth  :  Dawson  v.  Dawson  (') ;  Blason  v.  Blason  (*); 
EarleY.  Wilson {^)\  Medworih  v.  Pope{^)\  and  here  we 
contend  that,  looking  at  the  fact  that  the  testator  considered 
the  marriage  as  a  valid  marriage,  John  Crook  as  his  son-in- 
law,  his  daughter  Mary  as  John  Crook's  wife,  and  her  chil- 
dren as  her  legitimate  children  and  his  own  grandchildren, 
there  is  upon  the  face  of  the  will  sufficient  designation  to  en- 
.title  this  child  to  the  benefit  of  the  provisions  contained  in  it 

/noe,  Q.C.,  and  WhitaJcer^  for  the  surviving  trustee  of 
the  testator's  will. 

Begg^  for  the  representatives  of  a  deceased  trustee. 

Hall,  V.C:  It  appears  to  me  that  the  child  of  which 
this  lady  was  enceinte  at  the  date  of  the  testator's  will  comes 
within  the  class  of  ^* children"  described  as  *Uhe  children 
of  my  daughter  Mary  Crook,"  and  is  capable  of  taking  un- 
der the  power  of  appointment  exercised  by  *the  [778 
daughter's  will.  It  is  the  general  rule  that  a  child  en  verUre 
samere  comes  within  the  expression  ''child  or  children," 
and  is  included  in  a  trust  in  ravor  of  children  whether  de- 
scribed as  children  in  esse^  living  at  the  death,  begotten 
and  to  be  begotten,  begotten  and  lx)m,  or  in  any  other  simi- 
lar wav. 

Is  there,  then,  anything  in  this  case,  irrespective  of  the 

Question  of  policy,  which  should  give  to  the  word  "chil- 
ren"  a  different  meaning  i  The  case  both  before  the  Lords 
Justices  and  before  the  House  of  Lords  has  proceeded  on  the 
view  that  the  testator  had  thought  proper  to  make  a  will 
based  upon  the  assumption  that  the  union  of  his  daughter 
Mary  with  John  Crook  was  a  legal  marriage,  and  all  his 
dispositions  for  the  objects  to  take  under  his  will  are  framed 
upon  this  footing.  It  is  clear,  then,  that,  meaning,  as  he 
did,  by  the  word  "childi-en"  the  issue  of  that  union,  he 
must  be  taken  to  have  meant  to  include  a  child  en  ventre  sa 
mere.  The  only  question  is,  whether  there  is  anything  in 
public  policy  which  prevents  such  a  child  taking.  I  think 
there  is  not,  for  the  child  having  been  already  procreated, 

(»)  6  Madd.,  292.  (»)  17  Vea..  628. 

(•)  10  Jur.  (N.S.),  1118.  (*)  27  Beav.,  71. 
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there  can  be  no  enconragement  to  immorality  in  providing  for 
it.  Therefore,  whether  the  child  is  to  be  considered  as  olaim- 
ing  nnder  the  will  of  the  testator,  or  under  the  appoint- 
ment mader  unde  the  power  conferred  bv  his  will,  the  latter 
being,  I  consider,  the  true  view,  the  child  is  entitled  to  take. 
He  was  an  existing  child  at  the  date  of  the  testator's  will, 
and  as  much  entitled  as  if  the  testator  had  actually  described 
him  as  the  child  of  which  his  daughter  was  then  enceinte. 

As  regards  the  other  child,  who  was  both  begotten  and 
born  after  the  testator's  death,  he  cannot  take ;  his  taking 
being  against  the  policy  of  the  law. 

Solicitor :  Turner  &  Son  ;  Wilkins  <fe  Blyth. 


[8  Chancery  Diyision,  779.]  • 

V.C.H.,  June  26,  27,  1876. 

779]  *  Jones  v.  Clifford. 

[1873    J.     10.] 

Vendor  and  Purehaaer — Comtraetfar  Sale — Condition  prtdudtitg  Inquiry  a»  to  T^ih 
Diacovery  aliunde — Uommon  Miatake — Spedfie  Performance. 

The  defendant  contracted  to  bay  from  the  plaintiff  freeholds  and  leaseholds  under 
the  condition  that  he  should  assume  that  £.  M.,  who  died  in  1841,  was  seised  in  fee 
of  the  freeholds,  and  should  not  "  require  the  production  of  or  inyestigate  or  make 
any  objection  in  respect  of  the  prior  title  "  thereto. 

He  accepted  the  title,  and  before  completion  contracted  to  sell  the  lands,  with  a 
farm  of  his  own  adjoining  the  freeholds,  to  a  sub-purchaser,  who  discovered,  from  an 
inclosure  award  prior  in  date  to  1841  (as  to  the  effect  of  which  both  the  plaintiff  and 
defendant  had  been  under  a  misapprehension),  that  the  freeholds  had  never  belonged 
to  E.  M.,  but  at  the  date  of  the  contract  belonged  to  the  defendant  himself  in  fee, 
subject  to  a  leasehold  interest  in  the  plaintiff. 

The  defendant  then  refused  to  complete,  and  the  plaintiff  filed  her  bill  for  spe- 
cific performance,  stating  that  she  too  nad  discovered  that  part  of  the  lands  she  luid 
contracted  to  sell  as  lea^holds  belonged  to  her  in  fee  simple,  and  offering  mutual 
waiver  or  compensation :' 

Hdd,  that  the  defendant  was  not  precluded  by  the  condition  or  the  acceptance  of 
title  from  taking  the  objection,  and  that  the  court  could  not  decree  specific  .per- 
formance ;  but  that,  although  there  was  no  fraud,  yet,  there  being  a  common  mis- 
take, the  defendant  was  entitled  to  an  inquiry  as  to  the  title  to  the  freeho\d8  at  the 
date  of  the  contract. 

Obervations  upon  the  authorities  as  to  conditions  restricting  investigation  of  title, 
and  upon  Bingham  v.  Bingham  (*). 

SerrMe,  the  court  will,  even  in  the  case  of  a  completed  contract,  give  reUef  against 
a  common  mistake  without  fraud. 

Bt  articles  of  agreement  dated  the  28th  of  September, 
1871,  and  made  between  Richard  Jones  and  his  wife,  the 
plaintiflf  Jane  Jones,  therein  called  the  vendors,  of  the  one 
part,  and  the  defendant  of  the  other  part,  the  vendors  agreed 
to  sell  and  the  defendant  to  purchase  for  £2,350,  inter  alia^ 

(')  1  Ves.  Sen.,  126. 
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**  First,  the  pieces  of  land  described  in  the  first  schedule 
hereto  and  tlie  inheritance  thereof  in  fee  simple,  free  from 
incumbrances;"  and  secondly,  certain  hereditaments  de- 
scribed in  the  second  schedule  thereto  as  leaseholds. 

The  agreement  provided  that  the  purchase  should  be  com- 
pleted on  the  26tli  of  December,  1871,  and  as  to  the  title  to 
the  freeholds  *comprised  in  the  first  schedule,  it  pro-  [780 
vided  in  clause  4  as  follows :  '*The  purchaser  shall  assume 
that  E.  Mountford,  who  died  on  the  22d  of  April,  1841,  died 
intestate,  leaving  the  said  Jane  Jones"  (i.e.,  the  plaintiff), 
"  his  only  child  and  heiress-at-law,  him  surviving ;  and  that 
the  said  E.  Mountford  was  at  the  time  of  his  death  seised 
in  fee  simple  of  the  said  premises,  and  shall  not  require  the 
production  of,  or  investigate  or  make  any  objection  in  re- 
spect of  the  prior  title  to  the  said  lot,  whether  such  prior 
title  is  or  not  referred  to  in  any  abstracted  document.  The 
vendors  will,  however,  at  their  own  expense,  if  required,  fur- 
nish a  statutory  declaration  by  a  competent  person  that  the 
said  E.  Mountford  was  in  possession  or  receipt  of  the  rents 
of  the  said  hereditaments  and  premises  as  the  owner  thereof 
at  the  time  of  his  decease,  and  that  the  vendors  have  since 
received  the  rents  of  the  said  hereditaments."  The  agree- 
ment also  provided  that  all  requisitions  in  respect  of  the 
title  should  be  delivered  within  a  specified  time,  and  all  re- 
quisitions not  sent  within  that  time  should  be  considered 
to  be  waived ;  and  also  that  the  premises  were  believed  to 
be  correctly  described,  but  that  if  any  error  or  misstatement 
should  be  found  in  the  schedules  the  same  should  not  annul 
the  sale,  but  compensation  should  be  made  in  respect  there- 
of, the  amount  whereof  should  be  ascertained  by  arbitration 
in  the  usual  way. 

The  first  schedule  to  this  agreement  comprised  three  pieces 
of  land  in  the  township  of  Hopton  Upcha,  in  the  county  of 
Montgomery,  containing  together  2a.  1r.  32p.,  and  num- 
bered 94,  110,  and  116  in  the  plan  of  the  tithe  commutation 
apportionment  for  the  township  of  Hopton  Upcha ;  and  the 
second  schedule  comprised  about  100  acres  of  arable  and 
pasture  lands  and  about  120  acres  of  sheep  walks. 

In  pursuance  of  the  agreement,  the  vendors  duly  delivered 
their  abstract  of  title^and  no  objection  to  the  title  was  taken 
within- the  time  limited  in  that  behalf,  the  purchaser  then 
believing,  as  he  alleged  in  his  original  answer,  that  the  plain- 
tiff had  an  absolute  powder  of  appointment  over  the  here- 
ditaments comprised  in  the  schedules,  and  that  she  and  her 
husband  were  able  to  make  a  good  title  to  the  freehold 
hereditaments  comprised  in  the  first  schedule  for  an  estate 
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in  fee  simple,  and  were  absolutely  entitled  to  the  leasehold 
interest  in  the  rest. 

781]  *The  defendant,  who,  as  he  alleged,  had  entered 
into  the  contract  with  the  view  of  re-selling  the  property 
together  with  an  estate  of  his  own  called  the  Lower  Hoase 
Farm,  to  the  dwelling  house  on  which  the  fields  Nos.  110 
and  116  were  contiguous,  did  not  succeed  at  first  in  finding 
a  sub- purchaser,  and  could  not  complete  the  purchase  within 
the  time  named  in  the  agreement.  The  vendors,  however, 
at  his  request,  and  as  a  matter  of  indulgence,  gave  him  fur- 
ther time  to  enable  him  to  carry  out  the  contract.  But  after 
waiting  some  time  they  found  that  no  steps  were  being  taken 
towards  completion,  and  a  correspondence  then  ensued  be- 
tween the  solicitors  of  the  parties,  in  which  the  vendors 
pressed  for  completion,  and  the  purchaser  desired  further 
time,  oflfering  to  pay  interest  on  the  purchase-money. 

Richard  Jones,  the  plaintiffs  husband,  died  on  the  12th  of 
July,  1872,  and  the  defendant  still  failing  to  complete,  after 
a  further  correspondence,  in  which  legal  proceedings  were 
threatened,  the  plaintiff,  on  the  6th  of  JPebrnary,  1873,  filed 
her  original  bill  in  this  suit,  alleging  that  she  was  seised  in 
fee  simple  of  the  freehold  hereditaments  comprised  in  the 
first  schedule,  and  absolutely  entitled  to  the  leasehold  here- 
ditaments for  the  residue  of  the  terms  of  years  therein,  and 
praying  for  specific  performance  of  the  agreement.  On  the 
12th  oi  August,  1873,  the  defendant  filed  his  answer  to  the 
original  bill,  and  thereby  he  admitted  that  the  plaintiff's  so- 
licitors had,  on  the  14th  of  November,  1871,  delivered  **a 
perfect  abstract  of  title  as  limited  by  the  articles  of  the 
agreement)"  that  no  objection  had  been  taken  to  the  title, 
and  that  his  solicitors  had  ever  since  retained  the  abstracti 
and  he  stated  that  he  had  always  been  and  still  was  desir- 
ous to  complete  the  contract. 

However,  on  the  6th  March,  1876,  the  defendant  filed  a 
supplemental  answer,  in  which  he  insisted  that  he  was  not 
bound  to  complete  the  purchase,  and  raised  a  defence  which 
was  shortly  as  follows :  At  the  date  of  his  answer  the  ab- 
stract had  been  perused  by  his  solicitor,  but  had  not  been 
verified ;  after  the  answer  the  solicitor  proceeded  with  the 
investigation  of  the  title,  and  the  abstract  was  verified  bv 
the  plamtiff*s  solicitor  subject  to  the  fourth  condition,  which 

?recluded  the  purchaser  from  investigating  the  title  to  the 
82]  hereditaments  comprised  in  the  first  *schedule  prior 
to  the  death  of  Edward  Mountford,  whose  seisin  in  fee 
thereof  the  purchaser  was  bound  to  assume;  and  prior  to 
the  comparison  of  the  abstract  with  the  deeds  the  defen- 
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dant's  solicitor  had  made  several  unsuccessfal  attempts  to 
obtain  inspection  of  the  Hopton  inclosure  award  for  the  pur- 
pose of  the  title  to  the  Lower  House  Farm.  In  September, 
1878,  the  defendant  contracted  with  one  Henry  Keate  for  the 
sale  to  him  of  the  Lower  House  Farm,  and  also  of  the  prop- 
erty which  the  defendant  had  contracted  to  purchase  from 
the  plaintiff,  and  Keate' s  solicitor,  in  investigating  the  de- 
fendant's title,  succeeded  in  obtaining  an  inspection  of  the 
Hopton  inclosure  award,  and  then,  on  the  22d  of  December, 
1878,  discovered  that  the  freehold  pieces  bf  land  comprised 
in  the  first  schedule  to  the  agreement  of  the  28th  of  Septem- 
ber, 1871,  and  numbered  94,  110,  and  116,  had  never  be- 
longed to  Edward  Mountford,  the  plaintiff's  father,  and  not 
only  did  not  at  the  date  of  the  contract  belong  to  the  plain- 
tiff, but,  subject  to  a  term  (a  few  years  only  of  which  re- 
mained unexpired)  which  had  been  created  in  1781  and  was 
now  vested  in  the  plaintiff,  belonged  absolutely  to  the  de- 
fendant himself ;  the  property  in  question  having  been  by 
this  award  allotted  to  one  Thomas  Morgan,  through  whom 
the  defendant  derived  his  title.  The  solicitor  of  the  defen- 
dant then,  on  the  28d  of  December,  1878,  wrot^  to  the  plain- 
tiff's solicitor  stating  this  discovery,  and  submitting  that 
the  fact  of  the  plaintiff  not  haying  the  title  claimed  by  her 
to  the  most  important  part  of  the  subject  of  the  contract 
vitiated  the  entire  contract. 

This  letter  was  answered  by  the  plaintiff's  solicitor  on  the 
24th  of  December,  1873,  as  follows : — 

''Dear  Sir, 

''Lower  House. 

"I  had  an  appointment  with  Mrs.  Jones  to-day,  and  laid 
before  her  yours  of  yesterday,  as  to  the  freehold  property 
contracted  to  be  sold  to  Col.  Clifford.  Her  surprise  was  no 
less  than  your  own  seems  to  have  been.  Withont  prejudice 
to  the  contract  and  her  right  under  the  same  as  against  Col. 
Clifford,  there  seems  to  1^  no  difficulty  in  the  matter.  As 
you  seem  to  have  set^n  the  award,  which  I  could  never  get 
at,  nor  could  my  client,  you  must  also  have  seen  that  the 
parcels  on  plan  94,  110,  and  116,  were  allotted  *to  [783 
Thomas  Morgan  in  exchange  for  an  allotment  to  Joseph 
Davies  and  John  Francis  containing  2a.  8b.  IOp.,  part  of  a 
field  called  The  Four  Acres,  numbered  14  on  the  sale  plan, 
and  there  called  Lower  Llanahereod  Meadow.  This  allot- 
ment of  2a.  3b.  16p.  was  clearly  the  land  of  which  Mr. 
Mountford  was  seised  in  fee,  for  the  conveyances  of  which 
to  him  Mr.  Broughall  saw  when  at  my  office  examining  the 
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deeds.  Francis'  moiety  was  purchased  by  Mr.  Monntford 
in  1825,  and  was  conveyed  by  deed  of  feoffment,  and  Miss 
Dorothy  Davies,  one  of  the  witnesses  to  livery,  is  still  living, 
and  can  speak  positively  to  the  fact  as  indorsed  on  the  deed. 
The  other  moiety  (Davies')  was  purchased  in  1840.  Mr. 
Monntford  was  at  this  time  between  eighty  and  ninety  years 
of  age,  and  the  conveyance  was  preparSi  by  a  Mr.  Parmer,  of 
Montgomery,  of  a  moiety  of  parcels  94, 110,  and  116,  instead 
of  the  allotment  to  Francis  and  Davies.  In  the  first  moiety 
the  consideration* was  £19,  and  for  the  second  £56.  The 
tithe  commutation  was  made  after  Mr.  Monntford' s  death, 
and  it  seems  to  have  set  us  all  wrong,  and  I  suggest  the 
better  plan  will  be  simply  to  substitute  in  the  conveyance 
from  Mrs.  Jones  the  2a.  3r.  16p.  instead  of  the  three  smaller 
pieces  allotted  to  Col.  Clifford.  As  to  these,  Mrs.  Jones 
wiU,  if  required,  give  absolute  covenants  for  title. 

* '  Yours  truly, 

*'E.  Maubice  Jokes. 
*' Messrs.  Winnett  &  Son.'' 

To  this  letter  the  defendant's  solicitor  replied,  on  the  29th 
of  December,  1873,  that  his  client  would  not  have  entered 
into  the  contract  at  all  had  he  known  that  the  freehold  land 
to  which  the  plaintiff  was  entitled  was  the  2a.  3r.  16p.,  and 
notNos.  94,  110,  and  116;  and  he  maintained  that  the  de- 
fendant, having  contracted  to  purchase  lands  in  a  situation 
of  great  importance  to  him,  could  not  be  asked  to  take 
lands  in  another  situation,  and  was  entitled  to  retire  alto- 
gether from  the  contract; ;  he  offered,  however,  to  buy  the 
plaintiff's  leasehold  interest  at  a  ten  jrears'  purchase,  and  to 
give  a  fair  price  for  the  2a;  3r.  16p.  if  Keate  would  accept 
the  plaintiff's  title.  The  defendant  in  his  supplemental 
answer  tnen  set  out  further  correspondence  in  which  this 
offer  was  declined,  and  pleaded  that  until  the  discovery  he 
was  entirely  ignorant  of  his  title  to  Nos.  94,  110,  and  116, 
784]  that  his  chief  inducement  to  enter  *into  the  contract 
with  the  plaintiff  was  that  he  might  thereby  acquire  Nos. 
110  and  116,  which  lay  close  to  the  dwelling  house  upon  the 
Lower  House  Farm  and  materially  enhanced  its  value,  and 
he  insisted  that  as  the  contract  had  been  entered  into  under 
mutual  mistake  and  misapprehension,  it  was  not  binding 
upon  him,  and  that  the  plaintiff's  bill  should  be  dismissea 
with  costs. 

The  plaintiff  then  amended  her  bill,  pleaded  that  the  de- 
fendant had  in  fact  accepted  her  title,  denied  the  truth  of 
the  alleged  discovery,  insisted  that  her  title  to  the  heredita- 
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ments  was  a  ^ood  one,  and  charged  that  the  defendant  was 
by  the  conditions  of  his  agreement,  and  by  his  laches,  pre- 
cluded from  taking  the  objection.  She  also  stated  that  since 
the  agreement  shehad  discovered  that  three  acres  of  the  here- 
ditaments comprised  in  the  second  schedule  belonged  to  her 
in  fee  simple,  and  not  merely  for  a  leasehold  interest,  and 
that  the  defendant  at  the  date  of  the  agreement  was  not  (as 
claimed  by  him)  entitled  to  the  fee  simple  therein,  subject 
to  her  leasehold  interest ;  she  submitted,  however,  to  waive 
all  claim  to  compensation  on  this  score,  and  to  recognize 
the  freehold  interest  as  being  vested  in  the  defendant  if  he 
would  perform  the  agreement  in  its  integrity,  and  abandon 
his  claim  to  the  fee  simple  of  Nos.  94,  110,  and  116.  More- 
over, if  the  court  should  be  of  opinion  that  the  defendant 
was  not  precluded  from  taking  his  objection,  and  it  should 
be  sustained  on  investigation  of  the  title,  the  plaintiff  offered 
to  allow  him  reasonable  compensation  under  the  agreement 
in  respect  of  the  2a.  1r.  32p.,  Nos.  94,  110,  and' 116,  upon 
his  allowing  her  similar  compensation  in  respect  of  the  three 
acres,  charging  that  in  this  case  there  ought  to  be  a  decree 
for  specific  performance  with  such  compensation. 

The  amended  bill  then  prayed  that,  re^rd  being  had  and 
subject  to  the  charges  made  by  and  submissions  contained  in 
it,  the  defendant  might  be  ordered  specifically  to  perform 
the  agreement,  the  plaintiff  making  tne  usual  offer  on  her 
part.  It  appeared  that  the  only  requisition  which  the  de- 
fendant had  made  was  for  a  statutory  declaration  not  in  the 
terms  of  condition  4  that  E.  Mountford  was  in  possession  of 
the  rents  as  owner,  but  only  as  to  the  heirship  of  the  plain- 
tiff to  him,  which  was  duly  furnished. 

The  action  now  came  on  for  hearing,  and  was  argued  upon 
the  facts  as  stated  above. 

'''Morgan^  Q.C.,  and  Romer^  for  the  plaintiff :  It  is  [785 
clear  from  the  defendant's  own  answer  that  he  accepted  the 
title  of  the  plaintiff ;  and  an  acceptance  of  title,  unless  in- 
duced by  fraud,  cannot  be  withdrawn ;  there  was,  moreover, 
acceptance  by  conduct,  for  the  defendant  took  steps  to  sub- 
sell  the  property  which  were  inconsistent  with  an  intention  to 
dispute  the  title,  and  were  evidence  of  waiver:  Dart's  Ven- 
dors and  Purchasers  (*) ;  Simpson  v.  Sadd  (').  At  all  events, 
the  obiection  of  the  defendant  is  covered  by  condition  4, 
which  binds  him  to  assume  the  seisin  of  E.  Mountford,  and 
precludes  him  from  requiring  the  production  of,  or  investi- 
gating or  making  any  objection  in  respect  of  the  prior  title. 
This  is  a  stipulation  that  the  defendant  must  accept  that  title 

(>)  4th  ed.,  p.  398.  '  (»)  8  Eq.  Rep.,  263 ;  4  D.  M.  A  G.,  666 ;  2  Sm.  <k  Giff.,  469. 

18  Eng.  Rep.  104 
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withoat  objectioli  or  inqniiy,  which,  in  the  abseDoe  of  fraod, 
binds  him,  and  is  perfectly  lawf  al :  Spratt  v.  Jeff  cry  ('). 
A  similar  qnestion  arose  in  Hume  v.  Bentley  ('),  where, 
npon  a  sale  by  auction  of  leasehold  property,  one  of 
the  conditions  was  that  the  lessor's  title  should  not  be 
shown,  and  should  not  be  inquired  into ;  and  although  it 
appeared  on  certain  acts  of  Parliament  produced  by  the 
purchaser,  tliat  the  lessor  had  no  power  to  lease  the  prem- 
ises, it  was  held  that  the  condition  precluded  the  purchaser 
from  inquiring  into  the  lessor's  title  for  every  purpose,  and 
specific  performance  was  decreed.  So  here  the  de&ndant  is 
not  at  liberty  to  show  aliunde  that  Mountford  had  no  tiUe : 
Hume  V.  Pocock  (•). 

In  the  case  of  Hamitt  v.  Baker  O  the  condition  was 
founded  upon  a  statement  of  facts  which  the  vendor  was 
bound  to  know  was  erroneous.  Here  the  purchaser  had  the 
same  means  of  discovery  and  knowledge  as  the  vendor. 

A  vendor  need  not  direct  a  purchaser's  notice  to  any  mat- 
ter of  which  the  purchaser  nas  actual  or  implied  notice : 
Dart's  Vendors  and  Purchasers  (*) ;  and  surely  a  purchaser 
must  have  implied,  even  if  not  actual,  notice  of  the  state  of 
his.  own  title. 

If  a  vendor,  in  the  bona  fide  belief  that  he  has  a  good  title, 
enters  into  a  contract  containing  a  condition  precluding  the 
786]  purchaser  *from  investigating  any  particular  part  of 
it,  the  purchaser  cannot,  in  the  absence  of  fraud,  impeach 
the  contract  on  the  ground  of  a  defect  in  that  part  of  the 
title  which  he  is  restrained  from  investigating. 

Therefore,  even  if  it  should  turn  out  that  part  of  the  prop- 
erty which  the  purchaser  has  bought  is  his  own,  by  the 
terms  of  the  contract  he  cannot  take  the  objection.  The 
award  to  Mountford  was,  however,  made  in  1841,  and  since 
that  time  we  have  been  in  receipt  of  the  rents  and  profits  of 
this  property  without  any  acknowled^ent  of  the  defen- 
dapt's  right,  so  that  we  have  a  good  title  by  adverse  pos- 
session, which  gives  us  the  right  to  specific  performance. 

Again,  had  it  not  been  for  the  year  and  a  half  time  which 
the  plaintiff  accorded  to  the  defendant  as  a  pure  matter  of 
indulgence,  this  question  would  never  have  arisen,  for  the 
purchase  would  have  been  completed  without  this  objection 
having  been  taken ;  the  only  requisition  made  by  the  defen- 
dant having  been  that  for  a  statutory  declaration  of  the 

Q)  10  B.  A  C,  249.  {*)  Law  Rep.,  20  Eq.,  60. 

(*)  5  De  G.  A  Sm.,  020,  620.  (•)  4th  ed.,  p.  86. 

(•)  Law  Rep.,  1  £q.,  428 ;  Ibid,  1  Oh., 
879. 
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heirship  of  the  plaintifif  to  Mr.  Mountford,  which  was  sup- 
plied. So  that,  if  specific  performance  is  not  decreed,  the 
defendant  will  have  taken  advantage  of  this  delay  to  obtain 
in  this  manner  particulars  of  title  wherewith  to  onst  the 
vendor.  On  the  whole,  the  plaintiff  is  entitled  to  a  decree, 
with  a  declaration  that  the  title  has  been  accepted,  or  if  a 
reference  is  directed,  with  a  reference  subject  to  the  condi- 
tions of  sale. 

Dickinson^  Q.C.,  and  Rodwell^  for  the  defendant:  No 
objection  was  made  to  the  plaintiff's  title  in  the  first  instance, 
for  the  defendant  was  not  aware  of  any  until  December, 
1873,  but  if  the  abstract  furnished  had  been  complete,  and 
had  contained  abstracts  of  the  conveyances  to  Mountford, 
the  defect  in  the  plaintiff's  title  would  have  been. discovered. 

The  title  was  only  accepted  in  the  belief  that  Mountford 
died  seised  in  fee  oi  the  lands  in  the  first  schedule,  and  that 
a  statutory  declaration  could  be  furnished  that  he  was  at 
his  death  in  possession  of  the  rents  and  profits  as  owner 
thereof.  This  was  not  the  case,  though  the  correspondence 
shows  that  the  vendor's  solicitor  was  able  to  give  full  infor- 
mation as  to  the  award. 

There  was,  in  fact,  a  common  mistake,  and  the  vendor  is 
not  *entitled  to  rely  upon  condition  4.  Restrictive  [787 
conditions  have  always  been  strictly  construed.  The  case 
of  Spratt  V.  Jeffery  Q,  cited  bv  the  other  side,  was  disap- 
proved of  in  Sheplierd  v.  KeaUey  ("),  and  in  Darlington  v. 
Hamilton  (*),  a  suit  for  specific  performance  of  a  contract 
for  the  s^e  of  leaseholds  where  there  was  a  condition  that 
the  purchaser  should  not  require  proof  or  production  of  the 
lessoi^s  title.  Vice  Chancellor  Wood  said:  '*It  is  quite 
clear,  according  to  the  doctrine  referred  to  and  confirmed  in 
Warren  v.  Richardson  (*)  and  Shepherd  v.  Keatley^  that 
whatever  may  be  the  terms  of  the  condition  of  sale,  if  the 
purchaser  obtain  information  aliunde  that  the  title  of  the 
vendor  is  not  clear  and  distinct,  he  has  a  right  to  insist  upon 
the  objection."  Again,  in  Harnett  v.  Baker  (*),  Vice-Chan- 
cellor  Malins  says,  in  commenting  on  the  cases,  ^^In  the 
case  of  Spratt  v.  Jeffery  it  was  held  that  a  stipulation  j)re- 
cluding  the  purchaser  from  inquiring  into  the  lessor's  title 
was  valid.  That  was  afterwards  thought  to  be  unreason- 
able, and  therefore,  in  the  cases  of  Sliepherd  v.  Keailey  and 
Warren  v.  Richardson  it  was  decided,  and  it  is  now  finally 
settled  as  a  rule  of  law,  that  although  there  be  a  stipulation 

0)  10  B.  A  C,  249.  (*)  You.,  1. 

(*)  1  C.  M.  A  R.,  117.  C)  Law  Rep.,  20  £q.,  60,  66. 

(>)  Kay,  660,  668. 
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that  the  title  of  the  lessor  is  not  to  be  shown,  although  there 
may  be  any  stipulation  that  a  certain  fact  is  not  to  be  re- 
quired to  be  shown,  if  it  turns  out  in  the  first  case  that  the 
lessor's  title  is  bad,  and,  in  the  second  case,  that  the  state- 
ment of  the  fact  is  erroneous,  the  purchaser  may  take  ad- 
vantage of  the  error,  and  although  he  is  primafcLcie  bound 
by  the  conditions,  in  the  result  he  is  not  bound  at  all/' 

The  same  principles  governed  the  judgment  of  the  Court 
of  Queen's  Bench  in  WaddeU  v.  Wolje  ('). 

But  the  condition  in  this  case  is  not  in  its  terms  wide 
enough  for  the  plaintiflTs  contention;  it  is  not  a  condition 
which  binds  him  to  accept  such  title  as  the  vendor  has, 
though  that  is  the  extent  to  which  the  plaintiff  desires 
to  go. 

The  argument  that  a  man  must  know  his  own  title,  and 
in  the  absence  of  fraud  may  be  compelled  to  buy  his  own 

?rojperty  and  estopped  from  saying  it  is  his,  is  untenable  on 
88]  principle ;  and  *there  is,  moreover,  direct  authority 
against  it.  In  Bingham  v.  Bingham  Q,  where  the  sale  of 
an  estate  by  the  defendant  to  the  plaintiff  was  completed 
and  the  purchase-money  paid,  the  bill  was  to  have  the 
money  refunded,  as  it  appeared  to  have  been  the  plaintiff*s 
estate ;  and  although  it  was  insisted  that  it  was  the  plain- 
tiff's own  fault,  as  the  title  had  been  produced,  and  he  had 
had  time  to  consider  it,  yet  it  was  decreed  for  the  plaintiff 
with  costs  and  interest;  ''for  though  no  fraud  appeared, 
and  the  defendant  apprehended  he  had  a  right,  yet  there 
was  a  plain  mistake,  such  as  the  court  was  warranted  to 
relieve  against,  and  not  to  suffer  the  defendant  to  run  away 
with  the  money  in  consideration  of  the  sale  of  an  estate  to 
which  he  had  no  right." 

Then,  as  to  compensation,  the  plaintiff  offers  to  substitute 
a  small  piece  of  land  which  we  do  not  want  for  that  which 
was  our  inducement  for  entering  into  the  contract. 

The  bill  ought  either  to  be  dismissed  or  an  inquiry  directed 
whether  Mountford  was  in  fact  seised  in  fee  of  the  lands  in 
question. 

Morgan^  in  reply :  The  authorities  upon  conditions  re- 
strictive of  a  purchaser's  right  to  investigate  a  vendor's  title 
are  divisible  into  two  classes,  first,  cases  in  which  the  con- 
ditions of  sale  preclude  the  purchaser  from  making  requi- 
sitions upon  the  vendor  as  to  his  title,  such  as  Shepherd  v. 
Keatley  (*) ;  and  secondly,  cases  in  which  they  go  further, 
and  preclude  him  even  from  making  investigation  aliunde 

(>)  Law  Rep.,  9  Q.  B.,  615.  (•)  1  Ves,  Sen.,  126.         (»)  1  C-  M.  A  R.,  117. 
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as  to  the  vendor's  title — such  as  Spratt  v.  Jeffery  (')  and 
Hume  V.  Bentley  Q.  Here  the  condition  is  that  the  pur- 
chaser "shall  not  investigate  or  make  anv  objection  in  re- 
spect of"  the  title;  and  it  falls  within  the  latter  class  of 
authorities. 
Hall,  V.C:    This  is  a  case  of  a  different  kind  from  those 

.  which  have  been  cited,  and  the  conclusion  at  which  I  have 
arrived  is  that  the  plaintiif  is  not,  under  all  the  circum- 
stances, entitled  to  a  declaration  that  she  can  make  a  title, 
but  that  she  is  entitled  to  have  an  *inquiry  as  tb  [789 
title.  The  plaintiff  had  entered  into  a  contract  containing 
the  usual  stipulations  as  to  making  objections  within  a 
specified  time,  and  it  was  clear  that  there  was,  or  must  be 
taken  to  have  been,  an  acceptance  of  the  title.  As  regards 
the  not  f nrnishinff  a  statutory  declaration  of  the  ownership 
of  Mr.  Mountford,  it  appears  to  me  that  the  plaintiff  is  right, 
because  the  declaration  was  only  to  be  given  if  required^ 
and  in  point  of  fact  no  requisition  was  ever  made  for  such 
declaration,  the  only  declaration  required  having  been  that 
as  to  the  heirship  of  the  vendor  to  Mr.  Mountford,  which 
was  furnished,  and  nothing  more  remained  to  be  done.  The 
defendant,  it  is  to  be  observed,  had  purchased  the  property 
in  question  in  order  to  sell  it  again  as  part  of  a  larger  estate  ; 
and  there  was  great  delay  on  nis  part  in  the  completion  of 
the  purchase.  The  plaintiff  was  meanwhile  extremely  indul- 
gent in  allowing  the  matter  to  stand  over ;  and  it  was  only 
by  accident  that,  more  than  two  years  after  the  date  of  the 
contract,  the  defect  in  the  title  came  out.  It  was,  moreover, 
through  the  indulgence  of  the  plaintiff  that  the  discovery 
was  made,  for  she,  though  not  bound  so  to  do,  yet,  appre- 
hending no  diflBculty,  produced  to  the  sub- purchaser's  solici- 
tor documents  in  the  possession  of  her  solicitor,  which  gave 
rise  to  the  objection  ;  for  in  fact  it  was  the  sub-purchaser 
and  not  the  purchaser  who  first  raised  the  point.  Then  this 
difficulty  having  arisen,  and  the  purchase  being  not  yet 
completed,  the  purchaser's  solicitor  said,  *' We  have  been 
proceeding  under  a  mistake ;  you  have  not  got  the  property 
you  profess  to  sell.  You  have  sold  as  freehold  what  really 
IS  leasehold,  and  as  your  own  what  really  is  mine,  subject 
perhaps  to  a  lease  to  which  you  are  entitled."  Under  the 
circumstances  it  appears  to  me  that,  quite  irrespective  of 

.the.  letter  of  the  24th  of  December,  1873,  written  by  the 
defendant's  solicitor,  the  court  is  not  justified  in  ordering 
specific  performance  of  tliis  contract,  but  that  there  is  quite 
enough  to  justify  it  in  directing  a  further  investigation  as 

(')  10  B.  A  C,  249.  («)  6  De  Q.  «k  Sm.,  620,  525. 
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to  the  title  to  the  property  comprised  in  it.  The  plainrilSJ! 
clearly  admits  an  error  with  regard  to  part  of  the  property 
which  she  sold  as  leasehold  and  which  turns  on  t  to  be  free- 
hold, and  this  can  only  be  accounted  for  by  supposing  (and 
there  is  enough,  I  think,  to  show  it  was  so)  that  the  two 
properties  were  included  in  one  title,  and  that  the  two 
y90]  abstracted  leases  were  *probably  derived  under  the 
same  title.  I  cannot,  in  this  state  of  the  evidence,  refuse 
the  purchaser  some  inquiry,  representing,  as  he  does,  that 

girt  of  the  property  which  he  purchased  was  really  his  own. 
n  each  side,  tnerefore,  there  seems  to  be  a.case  for  incj^uiry, 
unless  by  the  terms  of  the  contract  itself,  and  according  to 
the  law  on  the  subject,  inquiry  is  shut  out  both  for  vendor 
and  purchaser. 

It  has  been  said  that  even  if  it  is  made  out  that  the  pur- 
chaser has  bought  his  own  property,  yet  that,  having  regard 
to  the  terms  of  the  contract  and  the  law,  he  ought  to  be  com- 

Eelled  to  complete  his  purchase  and  pay  for  that  which  is 
is  own.  The  cases  are  divisible  into  two  classes:  first, 
cases  in  which  the  terms  of  the  contract  preclude  the  pur- 
chaser from  making  requisitions  upon  the  vendor  as  to  his 
title ;  and,  secondlj^,  cases  in  whicn  they  preclude  him  not 
only  from  making  inquiries  from  the  vendor  as  to  his  title, 
but  from  making  any  investigation  anywhere  about  the  title. 
A  condition  of  the  latter  class  is  no  doubt  valid,  but  the  court 
has  never  yet  gone  so  far  as  to  hold  that  such  a  condition  pre- 
cludes a  purchaser  from  saying  to  the  vendor,  at  any  rate 
before  the  completion  of  the  contract,  '*  We  have  both  been 
proceeding  under  a  com  mon  mistake.  You  said  the  property 
was  yours,  but  I  now  find  by  some  document  whicn  I  have 
seen  that  it  is  mine,  and  the  contract  which  you  are  asking 
me  to  complete  is  one  without  consideration,  for  I  shall  b^ 
paying  the  purchase- money  and  getting  nothing  for  it." 
The  condition  has  never  been  construed  to  include  snch  a 
case  as  that.  And  where  there  has  been  such  a  common 
mistake,  and  there  is  no  fraud,  the  court  will  not,  in  a  suit 
for  specific  performance,  compel  the  purchaser  to  complete 
such  a  contract. 

The  case  of  Bingham  v.  Bingham  (*),  which  was  referred 
to  on  behalf  of  tbe  defendant,  carries  the  matter  further, 
unless  the  decision  there  depended  upon  fraud,  as  to  which  I 
shall  say  more.  That  case  is  an  authority  to  the  effect  that, 
under  circumstances  like  the  present,  even  if  the  contract 
had  been  completed  and  the  purchase-money  paid,  the  pur- 
chaser might  come  to  the  court,  and  saying,  ^'I  have  paid 

0)  1  Ves.  Sen.,  126. 
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for  what  was  my  own,"  compel  the  vendor  to  refand  the 
money.  That  case  is  good  law  and  has  not  been  questioned, 
*and  1  may  refer  to  the  observations  upon  it  which  [791 
have  been  made  in  several  editions  of  Sugden's  Vendors 
and  Purchasers.  In  the  tenth  edition  the  case  will  be  found 
referred  to  with  a  long  statement  taken  from  the  registrar's 
book,  and  it  would  seem  that  the  case  bad  not  been  con- 
sided  as  one  of  fraud.  There  was,  it  is  true,  misrepresenta- 
tion on  the  part  of  the  defendant  as  to  the  state  of  the  title, 
to  the  effect  that  a  will  devising  the  estate  to  the  plaintiff 
was  invalid,  the  defendant  insisting  that  the  testator  had 
no  power  to  make  such  devise,  but  that  if  he  had,  the  plain- 
tiff should  have  been  better  advised  before  he  parted  with 
his  money.  But  there  was  no  fraud,  and  nothing  beyond 
this  misstatement  of  the  legal  effect  of  an  instrument.  The 
case  is  referred  to  as  an  authority  for  the  general  proposi- 
tion contended  for  by  the  defendant,  and  though  m  some 
editions  Lord  St.  Leonards  has  thrown  out  doubts  whether 
it  would  apply  in  the  absence  of  the  element  of  fraud,  in 
the  last  edition  he  definitely  stated  the  case  as  an  authority 
for  the  proposition  under  circumstances  in  which  ''no  fraud 
appeared"  (') ;  and  the  case  has  been  recognized  as  an 
authority  applicable  to  cases  where  there  has  been  no  fraud. 
In  Saunders  v.  Lord  Anneslev  Q,  referred  to  by  Lord  St. 
Leonards  on  the  same  pa^e,  Lord  Bedesdale  expressed  a 
doubt  whether  equity  would  interfere  in  a  similar  case  in 
the  absence  of  fraud.  He  says:  ''In  a  case  of  fraud  it 
certainly  might;  in  a  case  of  mere  ignorance,  although  I 
incline  to  think  it  might,  yet  after  looking  a  little  into  the 
subject,  I  find  great  difficulty  in  holding  that  a  court  of 
equity  could  interfere."  But  more  recently,  in  Cochrane 
V.  JviUis  ("),  the  Master  of  the  Rolls  in  the  court  below,  and 
Lord  Justice  Turner  in  the  Court  of  Appeal  (*),  treated 
Bingham  v.  Bingham  {*)  as  an  authority  in  a  case  of  mis- 
take as  distinguished  from  one  of  fraud.  Bingham  v. 
Bingham  was  decided  by  Fortescne,  M.R.,  sitting  for  Lord 
Hardwicke.  I  may  also  refer  upon  this  point  to  what  was 
said  by  two  learned  judges.  Lords  Cranworth  and  West- 
bury,  in  Cooper  v.  Phiobs{').  Lord  Cranworth  saysC): 
"The  consequence  was,  that  the  present  appellant,  when, 
*after  the  death  of  his  uncle,  he  entered  into  the  [792 
agreement  to  take  a  lease  of  this  property,  entered  into  an 
agreement  to  take  a  lease  of  what  was,  in  truth,  his  own 

(»)  Siig.  V.  A  p.,  14th  ecL,  p.  246.  (»)  1  Vee.  Sen.,  126. 

(«)  2  Sch.  A  Lef.,  101.  (•)  Law  Rep.,  2  H.  L.,  149. 

(>)  84  Beav..  868 ;  Law  Rep.,  1  Ch.,  68.  (')  Law  Rep.,  2  H.  L.,  164. 
(*)  Law  Rep.,  1  Ch.,  64. 
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property;  for,  in  truth,  this  fishery  was  bound  by  the 
covenant,  and  belonged  to  him,  just  as  much  as  did  the 
lands  of  Ballysadare  ;  therefore,  he  says,  I  entered  into  the 
argreement  under  a  common  mistake,  and  I  am  entitled  to 
be  relieved  from  the  consequence  of  it.  In  support  of  that 
proposition  he  relied  upon  a  case  which  was  decided  in  the 
time  of  Lord  HardwicKe,  not  by  Lord  Hardwicke  himself, 
but  by  the  then  Master  of  the  Rolls,  Bingham  v.  Bing- 
ham{^\  where  that  relief  was  expressly  administered.  I 
believe  that  the  doctrine  there  acted  upon  was  perfectly 
correct  doctrine,  but  even  if  it  had  not  been,  that  will  not 
at  all  show  that  this  appellant  is  not  entitled  to  this  relief, 
because  in  this  case  the  appellant  was  led  into  the  mistake 
by  the  misinformation  given  to  him  by  his  uncle,  who  is 
now  represented  by  the  respondents." 

Nothing  can  be  clearer  than  than  this,  that  Lord  Cran- 
worth  recognized  the  principle  that  the  court  would,  even  in 
the  case  of  a  completed  contract,  give  relief  against  a  com- 
mon mistake  in  the  same  way  as  it  would  against  fraud. 
And  Lord  Westbury  says  (") :  *'  It  is  said  '  Igriorantia  juris 
hand  excusat^  but  in  tnat  maxim  the  word  ""jus^  is  used  iu 
the  sense  of  denoting  general  law,  the  ordinary  law  of  the 
country.  But  when  the  word  ''jus^  is  used  in  the  sense  of 
denoting  a  private  right,  that  maxim  has  no  application. 
Private  right  of  ownership  is  a  matter  of  fact ;  it  may  be  the 
result  also  of  matter  of  law ;  but  if  parties  contract  under  a 
mutual  mistake  and  misapprehension  as  to  their  relative 
and  respective  rights,  the  result  is,  that  that  agreement  is 
liable  to  be  set  aside  as  having  proceeded  upon  a  common 
mistake.  Now,  that  was  the  case  with  these  parties — the 
respondents  believed  themselves  to  be  entitled  to  the  prop- 
erty, the  petitioner  believed  that  he  was  a  stranger  to  it,  the 
mistake  is  discovered,  and  the  agreement  cannot  stand." 

It  appears  to  me  that  the  principle  is  thas  rightly  laid 
down  by  Lord  Westbury,  and  that  it  applies  to  the  case  of  an 
existing  contract  in  a  case  where  the  court  is  asked  to  make 
a  decree  for  specific  performance.  I  am,  therefore,  of  opin- 
793]  ion  that  in  this  case  *an  inquiry  must  be  directed 
whether  the  hereditaments  comprised  in  the  first  schedule 
of  the  contract  for  the  purchase  did  or  did  not  at  the  date  of 
the  contract,  and  do  or  do  not  belong  absolutely  to  the  de- 
fendant, subject  only  to  a  term  granted  by  a  lease  dated  in 
the  year  1781,  a  few  years  only  of  which  remain  unexpired. 
The  affirmative  of  that  it  will  be  for  the  defendant  to  make 
out.     If  he  fails  to  do  so  there  will  be  a  decree  for  specific 

(»)  1  Ves.  Sen.,  127.  O  Law  Rep.,  2  H.  L.,  170. 
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I)erforinance  of  the  contract  with  all  the  consequences,  and 
the  defendant  will  have  to  pay  all  the  costs  of  the  suit. 
Supposing,  on  the  other  hand,  it  should  be  ascertained  that 
a  title  cannot  be  made,  the  case  will  come  on  again  for  fur- 
ther consideration,  when  the  costs  will  remain  to  be  disposed 
of.  If  both  parties  desire  it,  I  will  state  how  I  think  the 
case  will  then  be  dealt  with. 
Dickinson^  Q.C.,  and  Morgan^  Q.C.,  having  consented, 

His  Lordship  said :  In  case  the  defendant  should  make 
oilt  the  affirmative,  I  think,  the  case  will  not  be  one  for  spe- 
cific performance  with  compensation,  I  shall  then  only  dis- 
miss the  bill,  and  dismiss  it  without  costs. 

Solicitors  for  plaintiff:  O.  Cart^  agent  for  E.  M.  Jones, 
Welchpool ;  Fortune^  agent  for  Winnett  &  Son. 
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S.,  who  had  for  many  years  traded  as  a  timber  merchant  in  his  own  namo,  entered 
into  an  agreement  with  F.  &  Co.,  who  were  also  timber  merchants,  to  carry  on  his 
business  thenceforth  as  their  agent  at  a  remuneration  by  way  of  a  share  of  profits. 
The  business  was  thenceforth  carried  on  under  this  agreement,  but  in  the  name  of  S. 
as  befor&  S.  dealt  with  the  timber  in  his  possession  as  if  he  were  the  absolute  owner 
of  it  (except  as  between  himself  and  F.  <fc  Co.),  and  there  was  nothing  done  to  inform 
the  outside  world  of  the  change  which  had  taken  place.  In  the  course  of  the  busi- 
ness F.  A  Co.  drew  bills  on  S.,  which  he  accepted  in  his  own  name  to  be  protected 
by  F.  <b  Co.     Both  F.  ±  Co.  and  afterwards  S.  filed  liquidation  petitions. 

Before  S.'s  Uquidation,  F.  <fc  Co.'s  trustee  demanded  the  timber  in  his  hands,  which 
was  refused : 

Held,  that  to  the  extent  of  the  current  bills  S.'s  estate  had  a  lien  on  the  timber. 

Sembie,  the  reputed  ownership  clause  applies  to  goods  in  the  hands  of  a  factor,  unless 
the  relation  of  principal  and  factor  is  notorious. 

This  was  an  appeal  f  roni  a  decision  of  the  judge  of  the 
Sunderland  County  Court. 

For  some  years  prior  to  1870  James  Stephenson  carried  on 
business  as  a  timber  merchant  at  Sunderland,  on  premises 
belonging  to  the  River  Wear  Commissioners,  under  the  firm 
of  James  Stephenson  &  Co.  In  1870  he  entered  into  au 
agreement  with  Messrs.  T.  P.  Fawcus  &  R.  Lucas,  who  were 
timber  merchants  at  West  Hartlepool,  to  carry  on  his  busi- 
ness thenceforth  for  them,  and  as  their  agent.  The  business 
was  thenceforth  carried  on  by  him  under  that  arrangement, 
but  under  the  old  firm  of  James  Stephenson  &  Co.,  until 
18  Eng.  Ref.  105 
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January,  1874,  when  T.  P.  Fawcua  &  Lucas  dissolved  part- 
nership, and  T.  P.  Fawcus  entered  into  partnership  with 
Robert  Craggs,  and  they  thenceforth  carried  on  the  busi- 
ness of  timber  merchants  at  West  Hartlepool  under  the  firm 
of  Fawcus,  Craggs  &  Co.  On  the  5th  of  January,  1874,  an 
agreement  was  entered  into  between  them  and  Stephenson, 
similar  in  its  terms  to  the  agreement  between  him  and  Faw- 
cus &  Lucas,  and  in  substitution  for  that  agreement. 

The  agreement  of  the  6th  of  January,  1874,  contained  a 
796]  recital  *that  T.  P.  Fawcus  &  Craggs  were  carryingg>n 
business  as  timber  merchants  at  Sunderland  under  the  firm 
of  James  Stephenson  &  Co.,  which  business,  under  the  same 
firm,  had  been  carried  on  formerly  by  Stephenson,  and  lately 
by  Fawcus  &  Lucas,  and  that  Fawcus  &  Craggs  had  agreed 
to  retain  and  employ  Stephenson  as  manager  of  the  Dusi- 
ness  upon  the  terms  and  conditions  thereinafter  expressed. 
The  agreement  contained  the  following  stipulations  {inter 
alia) : — 

1.  That  Fawcus  &  Craggs  should,  until  the  determination 
of  the  agreement  as  thereinafter  provided,  retain  and  employ 
Stephenson  as  their  agent,  but  m  the  name  of  the  firm  of 
James  Stephenson  &  Co.,  to  manage  the  business  so  carried 
on  as  aforesaid,  and  that  Stephenson  dhould,  during  such 
time  as  aforesaid,  serve  Fawcus  &  Craggs  as  such  manager 
according  to  the  terms  and  conditions  therein  expressed. 

2.  That  Fawcus  &  Craggs  might  at  any  time  at  will  re- 
move from  the  premises  at  Sunderland  any  ^oods  for  the 
time  being  remaining  unsold  which  they  might  have  in- 
trusted to  Stephenson  for  sale  or  otherwise  authorized  him 
to  sell. 

3.  That  until  the  determination  of  the  agreement  Stepjien- 
son  should  not  engage  or  enter  into  any  trade  or  business 
on  his  own  account,  but  should  diligently  employ  himself 
as  such  agent  in  the  conduct  and  management  of  such  busi- 
ness as  Fawcus  &  Craggs  should  intrust  to  him;  that  he 
should  not,  until  the  determination  of  the  agreement,  buy 
any  timber  as  such  agent,  except  of  the  firm  of  Fawcus, 
Craggs  &  Co.,  or  with  the  express  sanction  in  each  case  of 
Fawcus  &  Craggs. 

4.  That  until  the  determination  of  the  agreement  Stephen- 
son should  not  accept  any  bill  of  exchange  or  make  or  si^n 
any  promissory  note  on  account  of  or  in  relation  to  the  said 
business  except  at  the  request  of  Fawcus  &  Craggs. 

6.  That  Stephenson  should  on  request  accept  the  drafts  of 
Fawcus  &  Craggs  for  the  value  of  any  stock  belonging  to 
them  for  the  time  being  remaining  iu  the  premises  at  Sun- 
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derland,  Fawcus  &  Craggs  jointly  and  severally  undertak- 
ing to  protect  any  such  acceptances  at  maturity. 

6.  That  Stephenson  should  keep  all  proper  books  of  ac- 
count of  all  goods  intrusted  to  him  for  sale,  and  of  all  sales 
effected  by  him  *as  such  agent,  and  frpm  time  to  [797 
time  hand  over  to  Fawcus  &  Craggs  all  bills  of  exchange 
and  promissory  notes,  and  all  cash  and  checks  that  might 
be  received  by  him  in  the  course  of  business  immediately 
after  the  same  should  be  received,  or  at  such  stated  period 
aslFawcus  &  Craggs  might  from  time  to  time  determine. 

Clause  9  provided  that  Stephenson  should  be  remunerated 
for  his  services  as  agent  by  a  share  of  the  profits  of  the 
business,  varying  with  the  amount  of  the  profits. 

Clause  10  provided  that,  in  the  event  of  there  being  a  loss, 
Stephenson  should  pay  a  third  part  of  it. 
.  Clause  12  provided  that  the  agreement  might  be  deter- 
mined at  any  time  by  six  months'  notice  on  either  side,  and 
that,  upon  the  expiration  of  the  notice,  Fawcus  &  Craggs 
should  transfer  the  business  premises  at  Sunderland,  or  their 
Interest  therein,  to  Stephenson,  and  from  the  date  of  such 
transfer  Stephenson  was  to  be  solely  liable  for  all  rent  and 
other  outgoings  in  respect  of  the  premises,  and  all  debts 
due  to  the  firm  in  respect  of  the  business  were  to  be  recov- 
ered by  Fawcus  &  Craggs  in  the  name  of  Stephenson,  or  in 
their  own  name,  and  they  were  to  have  the  power  of  using 
his  name  as  might  be  necessary  for  the  purpose. 

Clause.  18  contained  a  declaration  that  no  partnership  was 
intended  to  be  created  between  Fawcus  &  Craggs  on  the  one 
hand,  and  Stephenson  on  the  other  hand,  but  that  the  whole 
of  the  business  intended  to  be  carried  on  under  the  agree- 
ment was  to  be  the  business  of  Fawcus  &  Craggs,  and  was 
to  be  carried  on  by  Stephenson  under  and  subject  to  their 
orders  and  directions. 

From  the  time  of  the  agreement  of  1870  the  business  was 
carried  on  by  Stephenson  under  his  old  firm  of  James  Ste- 
phenson &  Co.,  just  as  before,  no  notice  having  been  given 
to  outside  creditors  of  any  change.  Part  of  the  business 
premises  continued  to  be  occupied  by  Stephenson  in  his  own 
name,  and  the  remainder  of  the  premises  was  assign^  by 
him  to  Fawcus  &  Lucas,  and  afterwards  by  them  to  Fawcus 
&  Craggs. 

In  tne  course  of  the  business  large  quantities  of  timber 
were  forwarded  by  Fawcus,  Craggs  &  Co.  to  Stephenson  for 
sale,  ^nd  were  stored  partly  on  the  premises  occupied  by 
him  in  his  own  name,  and  partly  on  tne  premises  rented  by 
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Fawcus  &  Craggs,  part  being  left  floating  in  the  dock,  and 
798]  entered  in  the  books  of  *the  commissioners  as  be- 
longing to  James  Stephenson  &  Co.,  and  all  this  timber 
Stephenson,  under  the  firm  of  James  Stephenson  &  Co., 
dealt  with  as  the  absolute  owner,  accounting,  however,  to 
Fawcns,  Craggs  &  Co.,  under  the  terms  of  the  agreement. 
They  drew  bills  on  James  Stephenson  &  Co.,  which  Stephen- 
son accepted  in  the  name  of  that  firm,  and  these  bills  were 
discounted  by  Fawcus.  Craggs  &  Co.  The  amount  of  these 
drafts  was  always,  in  fact,  less  than  the  value  of  the  timber 
held  by  Stephenson  for  sale  under  the  agreement,  but  there 
was  no  other  stipulation  with  regard  to  the  bills  than  that 
which  was  contained  in  the  agreement. 

On  the  31st  of  May,  1875,  Fawcus  &  Craggs  filed  a  lic^ui- 
dation  petition,  in  which  they  described  themselves  as  trading 
at  West  Hartlepool  under  the  firm  of  Fawcus,  Craggs  &  Co., 
and  at  Sunderland  under  the  firm  of  James  Stephenson  & 
Co.  On  the  2d  of  June,  C.  S.  Lane  was  appointtnl  receiver 
under  this  petition,  and  on  the  2l8t  of  June  the  creditors 
resolved  upon  a  liquidation  by  arrangement,  and  appointed 
Lane  trustee  of  the  debtors'  property.  On  the  Ist  of  June 
Lane  (before  his  actual  formal  appointment  as  receiver)  went 
to  Sunderland,  and  demanded  of  Stephenson  possession  of 
the  timber  which  was  in  his  possession  as  agent  for  Fawcus, 
Craggs  &  Co.  Stephenson  refused  to  give  up  possession,  on 
the  ground  that  he  claimed  to  be  entitled  to  a  lien  on  the 
timber  to  secure  him  against  liability  on  his  accptances  pur- 
suant to  his  arrangements  with  Fawcns,  Craggs  &  Co.  At 
this  time  there  were  current  bills  to  the  amount  of  £5,832, 
which  Stephenson  had  accepted  for  Fawcus,  Craggs  &  Co. 
Three  of  those  bills  had  been  drawn  by  them,  and  the  re- 
mainder had  been  drawn  by  their  direction  by  another  firm 
of  Fawcus,  Fawcus  &  Co.  Stephenson  also  alleged  that  a 
sum  of  £1,232  was  due  to  him  by  Fawcus,  Craggs  &  Co.,  in 
respect  of  his  share  of  the  profits  of  the  business.  Ulti- 
mately it  was  arranged  that  Stephenson  should  retain  pos- 
session of  the  timber  on  behalf  of  Lane  as  receiver,  but 
without  prejudice  to  any  right  of  lien  to  which  he  might  be 
entitled. 

After  this  Stephenson  continued  in  possession  of  the  tim- 
ber, and  dealt  with  it  just  as  before,  furnishing,  however,  an 
account  to  Lane.  Soon  afterwards  Stephenson  was  served 
with  a  debtor's  summons  at  the  instance  of  the  holders  of 
one  of  his  acceptances  on  behalf  of  Fawcus,  Craggs  &  Co., 
799]  and  on  the  22d  of  June,  1876,  *he  filed  a  liquidation 
petition,  under  which  Robert  Buck  was  appointed  receiver, 
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and  he  at  once  took  possession  of  the  timber  then  in  the 
l)08session  of  Stephenson.  On  the  9th  of  July  the  creditors 
resolved  on  a  liquidation  by  arrangement,  and  appointed 
Buck  trustee.  By  arrangement  between  him  and  Lane  the 
timber  was  sold,  and  the  proceeds  of  sale,  amounting  to 
£8,000,  were  paid  into  a  bank  in  the  joint  names  of  Buck 
and  Lane.  On  the  1st  of  March,  1876,  Buck  gave  notice  of 
an  application  to  the  county  court  for  an  order  declaring 
that  the  £8,000  belonged  to  him  as  the  trustee  of  Ste- 
phenson. 

Henry  Fawcus,  one  of  the  partners  in  the  firm  of  Fawcus, 
Fawcus  &  Co.,  deposed  that  they  agreed  to  draw  the  bills 
which  they  had  drawn  on  James  Stephenson  &  Co.  upon  the 
express  understanding  that  the  latter  firm  held  timoer  to  a 
greater  value  than  the  amount  of  the  bills,  which  timber 
they  could,  in  case  of  need,  hypothecate  to  pay  the  bills. 

This  was  denied  by  Craggs. 

The  judge  made  an  order  declaring  that  the  £8,000  was 
the  property  of  Lane,  as  trustee  of  Fawcus  &  Craggs. 

Buck  appealed.  On  the  hearing  of  the  appeal,  some  fur- 
ther affidavits,  filed  on  behalf  of  Lane,  were  allowed  to 
be  read,  with  the  view  of  showing  that  it  was  notorious  in 
the  timbe):  trade  at  Sunderland  that  the  business  of  James 
Stephenson  &  Co.  belonged  in  fact  to  Fawcus,  Craggs  &  Co., 
and  that  it  was  carried  on  by  Stephenson  only  as  agent  or 
factor  for  them. 

Boxburghy  Q.C.,  and  TF.  S.  Owen,  for  the  appellant :  Ste- 
phenson was  entitled  to  a  factor's  lien  on  the  timber  in  his 
possession  for  the  amount  of  his  acceptances  on  behalf  of 
Fawcus  &  Craggs:  In  re  Pavy^s  Pateni  FeUed  Fabric 
Company  Q.  But,  more  than  that,  we  contend  that  the 
timber  which  was  in  Stephenson's  possession  at  the  com- 
mencement of  his  liquidation  passed  to  his  trustee  under  the 
reputed  ownership  clause :  Bankruptcy  Act,  1868,  sect.  15; 
Fx  parte  Watkins  (').  The  county  court  judge  relied  on 
Fx  parte  Boden  (*)  as  an  authority  that  the  reputed  own- 
ership clause  does  not  apply  to  goods  of  a  principal  in  the 
^possession  of  a  factor,  ^ut  in  that  case  the  evi-  [800 
dence  showed  that  the  bankrupt's  dealing  as  a  factor  was 
notorious,  whereas  here  it  was  kept  secret.  He  always 
dealt  with  the  timber  as  absolute  owner. 

De  OeXj  Q.C.,  and  T.  Witt^  for  the  trustee  of  Fawcus  & 
Craggs :  This  is  simply  the  case  of  the  same  persons  carry- 
ing on  business  in  two  places  under  distinct  firms.     They 

(0  1  Ch.  D.,  631.  O  Law  Rep.,  8  Ch.,  620,  628. 

(»)  28  L.  T.  (X.S.),  in. 
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were  drawing  bills  upon,  themselves,  and  no  action  could 
have  been  maintained  on  the  bills.  Any  equity  to  have  the 
timber  specifically  applied  to  meet  the  bills  could  be  main< 
tained  only  by  the  holders  of  the  bills,  and  they  have  not 
asserted  any  such  right.  But  even  they  could  not  support 
such  a  claim,  because,  according  to  the  terms  of  the  agree- 
ment, Fawcns  &  Craggs  could  -remove  the  timber  at  any 
time.  The  agreement  is  altogether  inconsistent  with  the 
existence  of  any  lien :  Bock  v.  Oorissen  (*).  In  re  Pattys 
Patent  Felted  Fabric  Company  i^)  was  a  different  case.  As 
to  the  doctrine  of  reputed  ownership,  it  has  long  been  set- 
tled that  property  of  a  principal  in  the  hands  of  a  factor  is 
exempt  from  its  operation.  And  it  makes  no  difference 
whether  the  bankrupt's  dealing  as  a  factor  is  notorious  or 
not:  Ex  parte  Moldaut  (^)  \  InreKuUhergi^),  The  decision 
in  Ex  parte  Boden  (*)  did  not  depend  upon  notoriety.  More- 
ever,  in  the  present  case  the  consent  of  the  true  owner 
was  determined  when  Lane  demanded  possession  on  the 
1st  of  June,  and  that  is  enough  to  prevent  the  operation  of 
the  reputed  ownership  clause:  Ex  parte  Ward(^)\  Ex  parte 
Montagu  Q. 

Bacon,  C.J.:  Where  the  fact  of  the  relation  of  principal 
and  factor  is  clearly  established,  there  is  no  doubt  that  the 
order  and  disposition  clause  does  not  apply.  In  Ex  parte 
Boderiy  which  was  referred  to  by  the  learned  judge  of  the 
county  court,  the  report  shows  that  there  was  evidence  that 
it  was  notorious  in  the  neighborhood  that  the  bankrupt 
was  in  the  habit  of  selling  stone  on  commission,  and  his 
801]  *books  clearly  showed  that  he  was  only  acting  as 
Boden' s  factor  in  such  sales.  These  facts  are  wholly  want- 
ing in  the  present  case.  Stephenson,  having  carried  on 
business  as  a  separate  and  independent  trader  for  years,  en- 
tered into  this  agreement  in  January,  1874,  that  he  should 
become  the  factor  and  a^ent  of  Fawcus  &  Craggs.  That 
agreement  was  kept  entirely  to  themselves.  There  is  no 
pretence  for  saying  that  it  was  notorious,  or  that  Stephen- 
son ever  changed  his  character  and  reputation  as  an  inde- 
pendent seller  of  timber.  He  had  a  name,  a  commercial 
name,  and  this  name  was  never  changed.  But,  for  some 
reason  which  the  respondent  has  not  attempted  to  explain, 
Fawcus  &  Craggs  set  up  an  imaginary  firm,  and  called 
themselves  by  the  name  of  Stephenson  &  Co.,  carrying  on 

(»)  2  D.  F.  4  J.,  484.  (»)  28  L.  T.  (N.S.).  n4. 

(*)  1  Ch.  D..  681.  (•)  Law  Rep.,  8  Ch,,  144. 

(«)  8  Dea.  A  Ch.,  851.  0)  1  Ch.  D.,  554. 
O  9  L.  T.  (N.S.),  460. 
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Stephenson's  business,  not  in  their  own  name  but  in  the 
name  which  he  had  used  before.  In  what  honesty  could 
any  such  agreement  have  been  come  to?  I  have  tried  to 
find  out  some  meaning  for  it,  but  I  can  find  none.  Stephen- 
son's reputation  in  his  trade  may  have  made  it  advisable  for 
them  to  employ  him  as  their  agent.  But  were  the  public  to 
be  deceived  by  this  imaginary  firm  1  Why  were  Fawcus  & 
Craggs  to  carry  on  their  trade  under  another  man's  name, 
and  then,  when  they  became  bankrupt,  to  say  to  that  other 
man's  creditors  that  the  debts  contracted  by  means  of  that 
contrivance  were  not  to  be  paid  1  For  that  is  what  they 
really  say.  Lengthened  arguments  have  been  addressed  to 
xne  upon  the  agreement ;  it  has  been  specially  pleaded  and 
picked  to  pieces.  Two  clauses  are  taken  out  of  it  as  being 
very  important,  and  others  are  put  aside  as  not  having  any 
bearing  upon  the  matter.  Because  there  is  a  stipulation 
that  the  owners  of  the  goods  might  at  any  time,  notwith- 
standing the  employment  of  Stephenson  (who  had  a  right 
to  withdraw  from  the  agency  at  will),  remove  the  goods  re- 
maining unsold,  therefore  it  is  said  that  his  lien  as  factor 
(which  ne  was  as  between  himself  and  them)  shall  not  pre- 
vail. There  is  no  kind  of  sense  or  reason  in  any  such  sug- 
gestion. That  the  goods  were  in  Stephenson's  order  and 
disposition  at  the  commencement  of  his  liquidation,  is  a 
fact  proved,  at  least  to  my  satisfaction,  and  a  jury  could 
not  hesitate  about  it  for  one  moment.  In  his  name,  by  his 
}>ersonal  exertions,  the  trade  which  he  has  for  years  car- 
ried on  is  continued  without  change  or  notice  of  any  sort, 
and  he  becomes  bankrupt,  being  in  possession  of  these 
*goods.  It  is  said  that  Fawcus  &  Craggs  were  the  [802 
true  owners  of  the  goods,  and  I  quite  agree  that  they  were. 
But  it  is  equally  clear  that,  with  their  fuU  consent,  Stephen- 
son was  held  out  to  the  public  as  the  real  owner  of  the 
goods ;  it  was  not  a  mere  accidental  remaining  in  his  posses- 
sion ;  and,  unless  I  am  to  disregard  the  evidence  of  Henry 
Fawcus,  bis  firm  of  Fawcus  &  Fawcus,  when  they  agreed  to 
draw  bills'for  Fawcus  &  Craggs  upon  Stephenson,  were  told 
by  Fawcus  &  Craggs,  *'The  bills  are  perfectly  good  bills; 
Mr.  Stephenson,  holds  timber  perfectly  sufficient  to  satisfy 
this  demand,  or  any  other."  1  think  that,  so  far  as  any 
creditor  of  Stephenson  is  concerned,  the  operation  of  the  re- 
puted ownership  clause  is  not  in  the  slightest  degree  affected 
Dv  the  relation  of  principal  and  factor  between  nimself  and 
Fawcus  &  Craggs.  Then  it  is  said  that  Mr.  Lane  made  such 
a  demand  for  the  timber  as  to  put  an  end  to  the  consent  of 
the  true  owner.    But  what  right  had  Mr.  Lane  to  do  this  t 
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He  had  no  more  right  to  do  it  than  I  should  have  had.  He, 
the  prospective  receiver  nnder  Fawcus  &  Craggs'  petition, 
said  to  Stephenson,  '*  I  desire  to  have  possession  of  these 
goods."  How  was  that  met?  Stephenson  said  then,  as  his 
trustee  says  now,  "You  are  not  entitled  to  the  goods,  be- 
cause, factor  or  no  factor,  I  have  a  lien  on  them.  I  have 
incurred  liabilities  for  you,  and  debts  are  due  to  me  from 
you,  and  there  are  £6,000  worth  of  bills  outstanding,  the 
funds  for  the  payment  of  which  are  to  be  derived  from  these 
goods."  Was  that  demand  for  possession  made  bv  a  person 
entitled  to  make  it,  or  was  it  made  under  such  circum- 
stances as  would  put  an  end  to  the  notorious  fact  that  the 
goods  were  in  the  order  and  disposition  of  Stephenson  I  I 
think  it  would  be  at  variance  with  every  principle  of  law  so 
to  hold.  What  then  took  placet  Lane,  finding  that  his 
demand  would  not  be  complied  with,  came  to  an  agreement, 
prudent  enough  in  itself,  that  the  goods  should  remain  in 
the  possession  of  Stephenson,  that  the  trade  should  be  car- 
ried on  by  him,  sfnd  that  things  should  go  on  just  as  before. 
There  the  matter  ended.  What  took  place  afterwards  can- 
not in  the  slightest  degree  affect  the  judgment  now  to  be 
pronounced.  It  is  undisputed  that  the  £8,000  are  the  pro- 
ceeds of  these  goods,  and  that  there  are  £6,000  worth  of  out- 
standing bills,  some  of  which  have  been  proved,  and  all  of 
which  are  provable,  against  Stephenson^ s  estate.  According 
803]  to  *the  agreement  (which  must  be  read  as  an  entire 
thing,  and  not  by  scraps),  the  payment  of  these  bills  was  to 
be  made  by  the  persons  on  whose  behalf  they  were  accepted, 
and  not  by  Stephenson.  It  is  said/  now  that  Stepen^son's 
creditors,  or  the  funds  in  which  they  are  interested,  are  to 
be  made  liable  for  these  bills,  while  the  means  of  paying 
them  ara  to  be  taken  away.  It  would  require  a  very  strong 
case,  in  fact,  in  law,  and  in  honesty,  before  I  could  adopt 
any  such  view. 

What  ought  to  be  done  is  this :  An  account  must  be  taken 
of  the  bills  which  were  accepted  by  Stephenson  after  the 
date  of  the  agreement,  and  which  still  remain  unpaid.  It 
must  be  declared  that  Stephenson's  estate  is  entitled  to  be 
indemnified  out  of  the  proceeds  of  the  timber  to  that  extent, 
and  that,  to  whatever  extent  there  may  be  a  debt  between 
Fawcus  &  Craggs  and  Stephenson,  he  is  entitled  to  a  lien  on 
the  proceeds  oi  the  timber. 

Solicitors  for  appellant:  Maples^  TeesdaU  &  Co,y  agents 
for  Thomas  Steel,  Sunderland. 

Solicitors  for  respondent:  Shum^  Crossman  <fi  Crossmanj 
agents  for  Ralph  Bell,  West  Hartlepool. 
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[S  Chancery  Division,  803.] 
C.J.B.,  July  24,  1876. 

In  re  Cumberland.      Ex  parte  Worthington. 

Proof — Invoice  Price  of  Good* — IHecount  to  he  allowed  for  CmH  Payment — Oompoii- 

Hon — Admisaiofi  hy  Debtor  of  Amount  of  a  Debt. 

Wholesale  traders  supplied  goods  to  a  retail  dealer  on  the  terms  that  he  was  to  be 
allowed  a  discoont  of  20  per  cent,  from  the  invoice  prices  on  payment  in  cash  within 
a  month  : 

Held  (reversing  the  decision  of  the  county  court  judge),  that,  cash  payments  not 
having  been  made,  proof  must  be  admitted  in  the  bankruptcy  of  the  retail  dealer  for 
the  fuU  amount  of  the  invoice  prices  of  the  goods. 

Hx  parte  PigouQ)  not  followed. 

JSenible,  that  a  compounding  debtor,  who  allows  a  creditor  to  prove  without  objec- 
tion at  one  of  the  creditors'  meetings  for  a  certain  sum,  cannot  afterwards  be  heard 
to  dispute  that  that  sum  is  due  to  me  creditor. 

This  was  an  appeal  from  a  decision  of  the  judge  of  the 
Bradford  County  Court. 

*VV.  S.  Cumberland,  an  ale  and  porter  merchant  [804 
at  Bradford,  filed  a  liquidation  petition  on  the  16th  of  De- 
cember, 1873.  The  creditors  resolved  to  accept  a  composi- 
tion of  10^.  in  the  pound.  Messrs.  Worthington  &  Co., 
brewers  at  Burton-on-Trent,  at  the  first  meeting  of  creditors, 
proved  for  £791  2^.  9rf.,  which  they  stated  to  be  due  to  them 
for  ale  sold  and  delivered  to  the  debtor,  and  for  casks  not 
returned.  This  proof  was  not  then  objected  to,  and  they 
voted  in  respect  of  it.  The  affidavit  of  proof  stated  that 
Worthington  &  Co.  had  no  security  for  the  debt,  except 
three  bills  of  exchange  drawn  by  them  and  accepted  by  tiie 
debtor.  These  bills  were  for  the  respective  sums  of  £150, 
£149  16^.  2d, J  and  £100,  and  they  respectively  fell  due  on 
the  14th  of  December,  1876  ;  the  14th  of  January,  1876  ;  and 
the  14th  of  February,  1876.  They  were  all  dishonored  at 
maturity.  In  March,  1876,  the  trustee  appointed  under  the 
composition  gave  notice  that  he  rejectea  the  proof  to  the 
extent  of  £260  1^.  7d.  His  reasons  for  doing  so  were  two  : 
1.  That  the  bills  in  question  were  accepted  by  the  debtor  as 
cashpayments  on  account  of  the  sums  which  he  then  owed 
to  Worthington  &  Co.,  and  for  the  purpose  of  entitling  him 
to  a  discount  to  which,  according  to  the  course  of  business, 
he  was  entitled  for  cash  payment,  and  that,  notwithstanding 
the  dishonor  of  the  bills,  Worthington  &  Co.  were  not  enti- 
tled to  prove  for  the  original  amount  of  the  debt.  2.  That 
credit  had  not  been  given  for  certain  casks  returned.  Wor- 
thington &  Co.  applied  to  the  court  to  reverse  the  decision 

(»)  8  Madd.,  136. 

18  Eng.  Kep.  106 
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of  the  trustee,  and  to  enforce  the  payment  of  the  composi- 
tion. Tliey  deposed  that  the  terms  upon  which  they  dealt 
with  the  debtor  were  that  he  was  to  be  allowed  a  discount 
of  20  per  cent,  from  the  invoice  price  of  all  ale  sold  to  him 
by  them  on  payment  by  him  in  cash  in  one  month  from  the 
first  day  of  the  month  following  the  delivery  of  the  ale,  and 
that  the  three  acceptances  were  received  by  them  from  him 
because  it  was  not  convenient  for  him  to  make  the  monthly 
payments  in  cash.  They  admitted  that  in  calculating  the 
amount  of  those  bills  they  made  him  the  allowance  of  20  per 
cent.,  but  only  on  the  supposition  that  the  acceptances 
would  be  paid  at  maturity. 

Upon  the  hearing  by  the  judge  it  was  agreed  that  the 
proof  should  be  reduced  by  £88  16*.  Bd.,  the  value  of  cer- 
tain casks  which  had  been  returned  to  Worthington  &  Co., 
805]  and  it  was  ordered  *that  the  proof  should  be  still 
further  reduced  by  £138  19*.  Sd.  (the  aggregate  amount  al- 
lowed by  Worthington  &  Co.  to  the  debtor  in  respect  of  dis- 
count on  their  receiving  from  him  the  three  acceptances 
already  mentioned  and  two  other  acceptances),  the  court 
being  of  opinion  that  the  debtor  was  entitled  to  the  benefit 
of  the  discounts,  notwithstanding  the  dishonoring  of  the 
three  acceptances,  the  discounts  being,  in  the  opinion  of  the 
court,  trade  and  not  cash  discounts,  and  discounts  to  which 
the  debtor  would  be  entitled  in  any  event.  From  this  order 
Worthington  &  Co.  appealed  so  far  as  it  disallowed  the 
£138  19*.  Sd. 

Winslow,  Q.C.,  and  O.  OoiUd^  for  the  appellants:  The 
evidence  is  clear  that  this  discount  was  only  to  be  allowed 
in  the  event  of  cash  payment  being  made.  Acceptances 
which  are  afterwards  dishonored  are  not  cash  payment 
Moreover,  the  debtor,  having  allowed  a  composition  to  be 
accepted  by  the  creditors  on  the  faith  of  a  certain  sum  being 
due  to  Worthington  &  Co.,  is  bound  by  that  admission. 
Though  the  other  creditors  might  perhaps  be  able  to  dis- 
pute the  amoT^nt  of  the  debt,  the  deotor  himself  cannot. 

Safford^  for  the  trustee :  The  acceptances  were  taken  by 
the  appellants  as  cash.  That  in  a  case  like  this  proof  in 
bankruptcy  can  only  be  admitted  for  the  invoice  prices  of 
the  goods  less  the  discount,  is  shown  by  Ex  parte  Ayns- 
worth  (*) ;  Ex  parte  Pigou  (*). 

Bacon,  C.J.*:  I  cannot  go  into  the  question  of  the  differ- 
ence between  trade  and  cash  discounts.  In  the  affidavits  I 
find  that  only  one  discount  is  mentioned.  I  find  this  un- 
contradicted, that  the  mode  of  trading  between  the  parties 

0)  4  Ves.,  678.  (")  8  MadcL,  1»6. 
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was  this,  that  if  the  debtor  made  payment  within  a  n^onth 
for  the  goods  supplied  to  him  by  the  appellants  he  should 
be  allowed  a  discount  of  20  per  cent.  Well,  then,  the  parties 
carried  on  their  business  on  this  footing,  and  accounts  were 
rendered  from  time  to  time  in  which  credit  was  *given  [806 
for  the  discount,  and  the  debtor  accepted  bills  of  exchange 
for  the  amounts  due  after  deducting  the  discount.  But  if  I 
owe  a  man  a  sum  of  money  and  give  him  a  bill  of  exchang:e  for 
the  amount,  I  do  not  satisfy  the  debt  unless  I  pay  the  bill  of 
exchange  at  maturity.  If  I  fail  to  pay  the  bill  of  exchange 
and  he  sues  me  for  the  full  amount,  it  cannot  be  said  that  I 
have  paid  him  the  money  because  I  gave  him  a  bill  of  ex- 
change for  it.  It  is  true  that  in  this  case  the  debtor  gave 
bills  of  exchange  in  payment,  but,  being  dishonored,  they 
became  worthless  pieces  of  paper,  and  the  debt  was  not 
paid  at  all.  He  failed  to  pay,  and  the  fact  that  bills  of  ex- 
change were  ^ven'  cannot  make  the  case  any  stronger,  and 
I  may  deal  with  it  as  if  there  had  been  no  such  bills.  I 
cannot  understand  upon  what  ground  the  debt  can  now  be 
disputed,  it  having  been  admitted  to  proof  at  the  meeting 
for  the  full  amount,  and  the  debtor,  when  he  saw  a  claim 
put  forward  in  competition  with  other  creditors  for  a  larger 
amount  than  he  intended  to  admit,  should  at  once  have  ob- 
jected to  it,  as  it  was  upon  the  assumption  of  a  certain  total 
amount  of  debts  being  due  that  the  creditors  agreed  to  ac- 
cept the  composition.  Upon  the  facts  and  evidence  before 
me  I  decide  that  the  appellants  were  entitled  to  bring  an 
action  for  the  full  amount  of  their  claim,  and  that  the  debtor 
could  not  have  insisted  upon  the  discount,  because  he  had 
not  paid  for  the  goods  in  cash  according  to  his  agreement. 
He  could  not  have  pleaded  that  he  had  given  bills  of  ex- 
change in  payment,  because  the  bills  were  dishonored  at 
mafnrity.  The  appellants  are  entitled  to  be  paid  the  com- 
position on  the  full  amount  of  their  debt. 

Solicitors  for  api)ellants :  Dohinson^  Oeare  <fe  iSb/i,  agents 
for  J.  &  W.  J.  Drewry,  Burton-on-Trent. 

Solicitors  for  trustee:  Layton  &  Jaques.  agents  for  A. 
Neill,  Bradford. 
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[8  Chancery  Division,  807.] 
C.J.B..  Aug.  7,  1876. 

807]       *^^  're  Pearson.      Ex  parte  Stephens. 

Voluntary  Settlement — Life  EntcUe  retterved  to  Settlor  determinable  on  Bankruptcy — 

13  Eliz,  e.  5. 

In  1868  a  man,  who  was  not  then  engaged  in  trade,  and  who  owed  no  debts,  made 
a  yoluntary  settlement  of  a  sum  of  £1,000.  The  trusts  of  the  deed  were,  a  life  ea- 
tate  to  himself  determinable  on  bankruptcy,  then  a  life  estate  to  his  wife  for  her 
separate  use,  then  trusts  for  the  children  of  the  marriage,  and  an  ultimate  re- 
mainder to  the  settlor.  In  1878  he  for  the  first  time  engaged  in  trade.  In  1875  he 
was  adjudicated  a  bankrupt : 

Held,  that  the  settlement  was  void  in  iota  as  against  the  trustee  in  the  bankruptcy. 

This  was  an  appeal  from  a  decision  of  the  Registrar  of 
the  Tunbridge  Weils  County  Court,  acting  as  judge. 

On  the  6th  of  January,  1868,  an  indenture  was  executed 
between  John  Pearson  of  the  one  part,  and  Edward  Hodge 
and  Henry  Hodge  of  the  other  part,  by  which,  after  a  recital 
tliat  John  Pearson  had  recently  come  into  possession  under 
the  will  of  his  father  of  (amongst  other  things)  the  sum  of 
£1,000,  and,  being  free  from  debts  and  liabilities,  was  de- 
sirous of  settling  the  same  for  the  benefit  of  himself  and 
his  wife  and  family  in  manner  thereinafter  appearing,  and 
that  the. £1,000  had  been  paid  over  by  Pearson  to  ^ward 
Hodge  and  Henry  Hodge,  it  was  witnessed  that,  in  consid- 
eration of  the  natural  love  and  affection  which  Pearson  bore 
towards  his  wife  and  children,  it  was  declared  and  agreed 
that  Edward  Hodge  and  Henry  Hodge,  their  executors,  ad- 
ministrators, and  assigns,  should  stand  possessed  of  the 
£1,000,  upon  trust  to  invest  the  sStme  as  therein  mentioned, 
and  to  pay  the  income  to  Pearson  until  he  should  assign, 
charge,  or  otherwise  dispose  of  the  same  by  way  of  antici- 
pation, or  until  he  should  be  found  or  declared  a  bankrupt, 
or  become  an  insolvent  debtor  within  the  meaning  of  some 
act  of  Parliament  for  the  relief  of  insolvent  debtors,  or  until 
he  should  do  any  other  act,  or  any  other  event  should  occur, 
whereby  the  same  income,  if  payable  to  himself,  would  be- 
come vested  in  some  other  person  or  persons,  or  until  his 
death,  which  should  first  happen.  But  if  Pearson  should 
assign,  charge,  or  otherwise  dispose  of  the  same  income  by 
808]  way  of  anticipation,  or  *should  become  or  be  de- 
clared a  ^bankrupt,  or  become  an  insolvent  debtor  within 
the  meaning  of  some  act  of  Parliament  for  the  relief  of  in- 
solvent debtors,  or  if  he  should  do  some  other  act,  or  any 
other  event  should  happen  whereby  the  same  income,  if  pay- 
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able  to  himself,  would  become  vested  in  some  other  person  or 
persons,  then  upon  trust  that  the  trustees  or  trustee  should 
thenceforth  pay  the  income  unto  Elizabeth,  the  then  present 
wife  of  John  Pearson,  for  her  life,  for  her  separate  use  with- 
out power  of  anticipation.  And,  subject  to  these  trusts, 
the  whole  of  the  trust  fund  was  to  be  in  trust  as  therein 
mentioned  for  the  children  or  remoter  issue  of  John  Pearson 
and  Elizabeth  his  wife,  as  they,  or  the  survivor  of  them, 
should  appoint,  and  in  default  of  oppointment  for  the  chil- 
dren who  should  attain  twenty-one  or  marry,  in  equal 
shares.  The  ultimate  limitations  were,  in  case  John  Pear- 
son should  survive  his  wife,  upon  trust  for  him  absolutely, 
and,  in  case  he  should  die  in  ner  lifetime,  upon  such  trusts 
as  he  should  by  deed  or  will  appoint,  and  in  default  of  ap- 
pointment for  his  next  of  kin,  according  to  the  Statute  of 
JDistributions,  excluding  the  wife. 

John  Pearson  was  not  a  trader  at  the  date  of  the  execution 
of  the  settlement.  He  did  not  commence  to  trade  until  the 
beginning  of  the  year  1873,  when  he  became  a  tenant  of  a 
public  house,  and  engaged  in  the  business  of  a  licensed  vict- 
ualler. On  the  13th  of  December,  1875,  he  was  adjudicated  a 
bankrupt.  At  this  time  the  wife  was  dead,  but  there  were 
two  children  of  the  marriage  living,  who  were  under  the  age 
of  twenty-one.  The  trustee  in  the  bankruptcy  applied 
to  the  court  for  an  order  declaring  the  settlement  void  as 
against  the  creditors.  There  was  no  evidence  to  show  that 
Pearson  was  insolvent  at  the  date  of  the  execution  of  the 
deed  :  in  fact  it  was  admitted  that  be  owed  no  debts  at  that 
time.  The  Registrar  dismissed  the  application.  The  trus- 
tee appealed. 

Dor/a,  and.jET.  C.  Willis,  for  the  appellant :  The  limitation 
over  of  the  bankrupt's  life  estate  in  the  event  of  his  bank- 
ruptcy is  at  any  rate  void  as  against  creditors :  Lockyer  v. 
Savage  (*) ;  Higinbotham  v.  Holme  {*) ;  Ex  parte  Mackay  (*). 
But  *we  go  further,  and  contend  that  this  settlement  [B09 
is  void  in  toto  as  against  creditors  under  the  statute  13  Eliz. 
c.  5.  At  the  time  when  it  was  executed  no  one  but  a  trader 
could  be  made  a  bankrupt ;  therefore  the  limitation  over  in 
the  event  of  bankruptcy  shows  that  the  settlor  must  have 
contemplated  engaging  in  trade  and  becoming  bankrupt. 
The  object  must  have  been  to  defeat  creditors.  Creditors 
who  have  become  such  since  the  date  of  the  deed  have  a 
right  to  impeach  it:  Spiretl  v.  Willows {*),  Sect.  91  of  the 
Bankruptcy  Act,  1869,  does  not  apply  to  this  case. 

(')  2  Str.,  947.  (»)  Law  Rep.,  8  Ch.,  643. 

(*)  19  Ves.,  88.  (*)  8  D.  J.  A  S.,  293. 
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FirUay  Knight^  and  E.  BaldocJc  Stone^  for  the  trustees  of 
the  settlement :  As  to  the  life  estate  of  the  bankrnpt  we  sob- 
init  the  point  to  the  court.  But  as  to  the  remainder  to  the  chil- 
dren, subject  to  the  bankrupt' s  life  estate,  we  contend  that  it 
is  valid.  There  is  nothing  to  show,  as  in  Freeman  v.  Pope  (*), 
that  the  settlement  must  necessarily  have  had  the  effect  of 
defeating  or  delaying  creditors.  In  Crosslet/  v.  Elworthy  (•) 
the  settlor  was  engaged  in  speculative  transactions,  and  in 
Mackay  v.  Douglas  (")  the  settlor  was  about  to  engage  in 
'  such  transactions.  In  the  present  case  there  is  nothing  to 
show  any  intention  of  defeating  or  delaying  creditors  except 
the  making  the  settlor's  life  estate  determinable  on  bank- 
ruptcy. Though  that  limitation  may  be  itself  void  as 
against  creditors,  there  is  no  authority  for  saying  that  its 
insertion  has  the  effect  of  making  the  settlement  void  in  toto. 
Indeed,  Knight  v.  Browne  (*)  is,  so  £u:  as  it  goes,  an  au- 
thority to  the  contrary. 

Bacon,  C.J.:  This  deed  is  plainly  fraudulent  upon  the 
face  of  it.  What  is  the  meaning  of  it?  The  settlor  in  effect 
says,  '*I  have  got  £1,000.;  I  do  not  intend  my  creditors  to 
have  a  farthing  of  it ;  and  to  accomplish  that  purpose  I  will 
settle  it  in  such  a  way  that,  if  by  any  accident  my  creditors 
should  hereafter  have  a  claim  to  it,  it  shall  go  to  some  one 
else."  That  is  as  plainly  fraudulent  as  possible.  Sect 
810]  *91  of  the  Bankruptcy  Act  has  nothing  to  do  with  the 
case.  Nor  has  the  case  of  Knight  v.  Browne  (*)  anv  appli- 
cation, for  it  related  to  a  marriage  settlement.  In  the  pres- 
ent case  I  think  that  the  settlement  is  plainly  fraudulent, 
for  the  law  says  that  it  is  fraudulent  for  a  man  so  to  deal 
with  his  property  as  to  disappoint  the  just  claims  of  his 
creditors.  Tne  deed  must  be  declared  void,  but  the  costs  of 
all  parties  must  be  paid  out  of  the  fund. 

Solicitor  for  appellant :  John  Burton^  Serjeants'  Inn  and 
Tunbridge  Wells. 

Solicitors  for  respondents :  CollyerBristow^  Withers  A 
Husselly  agents  for  Stone  &  Simpson,  Tunbridge  Wdls. 

Q)  Law  Rep.,  5  Ch.,  538.  O  Law  Rep.,  U  Eq.»  106. 

O  Law  Rep.,  12  £q.,  158.  («)  80  L.  J.  (Ch.),  649. 
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[S  Chancery  Di vision,  812.] 
V.C.B.,  March  16,  17  :  C.A.,  July  8,  4,  1876. 

*Bradburn  V.  Morris.  [812 

[1874    B.     864.] 

Morris  v.  Bradburn. 

[1874    M.     148.] 

.EcuemeiU — Ripht  of  Way — Inereaae  of  Servitude — Agricultural  Utter — Mining  UJur-^ 
Uee  of  Occupation  Road — Change  of  Uee — Preeenl  Uee — /inunction. 


User  for  twenty  years  of  a  way  to  a  field  used  only  for  agricultural  purposes  does 
not  fl^ye  a  right  of  way  for  mineral  purposes. 

The  owner  of  a  field,  with  a  right  of  way  to  it  through  an  occupation  road  aflreed 
to  sell  the  surface  of  the  field  (reserving  tne  minerals).  The  field  had  never  oeen 
used  for  mining,  and  the  vendor  did  not  appear  to  have  any  present  intention  of 
working  the  mmerals : 

Heldf  that  the  vendor,  having  had  a  right  to  use  the  road  for  agricultural  purposes 
only,  could  not  prevent  the  purchaser  from  so  aUerine  the  road  as  to  make  it  unfit 
for  the  use  of  the  vendor  in  working  the  minerals  unaer  the  land  agreed  to  be  sold : 

Held,  also,  that  even  if  the  vendor  had  a  ri^ht  to  use  the  road  for  minerals,  inas- 
much as  he  had  no  present  intention  of  working  the  minerals,  the  court  would  not 
interfere. 

Qncere,  per  Mellish,  L.  J.,  whether,  where  an  occupation  road  follows  the  boundary 
of  two  estates  so  as  to  afford  a  presumption  of  ownership  ad  medium  filum,  each 
owner  has  not  the  rifi^ht  to  use  the  road  for  all  purposes  though  the  actual  user  haa 
been  only  for  limited  purposes. 

Decision  of  Bacon,  V.C,  reversed. 

John  Morris  was  the  owner  of  a  field  near  Wednesfield, 
in  the  county  of  Stafford,  the  only  approach  to  which  was 
by  an  occupation  road.  Morris  had  used  the  road  for  more 
than  twenty  years  as  a  means  of  access  to  his  field.  The 
field  had  been  used  for  agricultural  purposes  only,  no  mine 
having  ever  been  opened  upon  it.  The  land  on  one  side  of 
the  road  was  the  property  of  the  Duke  of  Cleveland,  and 

Eart  of  the  land  on  the  otner  side  had  formerly  belonged  to 
[orris,  and  had  been  sold  by  him  to  Bradburn  with  a  reser- 
vation of  mines.  It  was  alleged  by  Bradburn  that  the  soil 
of  the  road  belonged  to  the  Duke  of  Cleveland,  and  Morris, 
in  answer  to  interrogatories,  said  that  he  did  not  know 
whether  it  belonged  to  the  Duke  or  to  whom  it  belonged. 
He  did  not  in  his  pleadings  or  evidence  suggest  that  anv 
part  of  the  soil  in  the  road  bad  ever  belonged  to  himself. 
The  ownership  *of  the  Duke  was  not  formally  proved,  [813 
but  the  Duke  s  agent  made  an  affidavit  stating  that  to  the 
best  of  his  belief  the  soil  of  the  road  was  the  Duke's  prop- 
erty, except  that  a  canal  company  claimed  the  property  in 
a  bridge  by  which  the  road  crossed  their  canal.     Bradburn 
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and  one  or  two  other  persons  had  also  for  more  than  twenty 
years  used  the  road  as  a  means  of  access  to  land  belonging 
to  them  for  agricultural  purposes.  Some  years  before  there 
seemed  to  have  been  a  temporary  user  of  the  road  for  con- 
veying minerals  from  lands  occupied  by  the  Duke's  tenants, 
but  this  had  been  discontinued  before  the  present  dispute 
arose,  and  it  was  not  alleged  that  any  one  nad.  acauired  a 
prescriptive  right  by  user  for  mineral  purposes.  Tlie  only 
user  of  the  road  for  any  other  purposes  than  those  above 
stated  was  by  Bradburn,  who  had  been  allowed  by  the 
Duke^s  agent  to  use  it  for  the  purposes  of  a  manure  manu- 
factory belonging  to  him.  Bradburn' s  works  lay  on  the 
further  side  of  the  canal  from  Morris's  field,  and  some  time 
before  the  agreement  Bradburn  had  been  allowed  by  the 
Duke's  agent  to  construct  a  branch  railway  along  the  road 
from  his  works  to  a  station  which  was  situated  between 
Morris's  field  and  the  works.  Bradburn  had  also  purchased 
from  the  canal  company  tjie  right  to  carry  his  railroad  across 
their  bridge.  In  constructing  the  railroad  Bradburn  had 
altered  the  levels  of  the  road,  making  the  gradients  easier  in 
some  places  and  more  severe  in  others.  He  had  also,  with 
the  approval  of  the  Duke's  agent,  widened  the  road  by 
taking  in  an  additional  strip  on  the  side  on  which  the  Duke's 
land  lay,  but  across  the  canal  bridge  the  width  of  the  road 
remained  unaltered,  so  that  no  traffic  could  passjover  while 
Bradburn's  trucks  were  on  the  bridge.  While  these  works 
were  in  progress  Morris  had  occasionally  protested  against 
Bradburn's  interference  with  the  road,  and  Bradburn  had, 
at  his  instance,  removed  temporary  obstructions  which  he 
had  put  upon  it.  The  railroad  and  works  were  nearly  or 
quite  completed  at  considerable  expense  (with  the  exception 
of  some  new  fences  to  the  enlarged  road  and  some  improve- 
ments in  its  level  which  had  been  since  made)  when  the 
question  in  these  suits  arose  under  the  following  circnm- 
stances:  There  was  a  pending  action  by  Morris  against 
Bradburn  for  fouling  a  stream  to  the  injury  of  Morris's  field, 
and  at  the  trial,  which  came  on  upon  the  13th  of  March, 
814]  *1873,  the  action  was  compromised  by  an  agreement 
that  Bradburn  should  buy  either  the  surface  only  of  Morris's 
field  or  the  surface  with  the  mines  under  it,  and  the  mines  re- 
served on  the  former  sales  by  Moms  to  Bradburn.  If  Brad- 
burn elected  to  buy  the  surface  only  (which  he  afterwards 
did),  power  was  to  be  reserved  to  Morris  to  work  the  mines. 
The  j^rice  was  to  be  fixed  by  Mr.  Hill,  Q.C.,  who  was  also 
to  settle  the  terms  on  which  Morris  was  to  work  the  mines. 
Mr.  Hill  awarded  the  price  and  settled  a  clause  reserving  to 
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Morris  rights  of  way  and  surface  user,  and  other  facilities 
over  the  field  for  working  the  mines.  Daring  the  discus- 
sion before  the  arbitrator  Morris  had  claimed  to  have  in- 
serted in  the  conveyance  of  the  field  an  express  reservation 
of  a  right  ot  way  over  the  occupation  road  for  the  purpose 
of  working  the  mines  reserved.  This  clause  Mr.  Hill  de- 
clined to  insert,  according  to  Morris's  contention,  on  the 
ground  that  it  was  a  matter  outside  the  reference,  and,  ac- 
cording to  Bradburn's  contention,  on  the  ground  that  Mor- 
ris was  not  entitled  to  a  reservation  of  a  right  of  way  which 
did  not  belong  to  him  at  the  date  of  the  agreement  between 
him  and  Bradburu.  Evidence  was  gone  into  as  to  what 
passed  before  the  arbitrator,  but  this  part  of  the  case  ulti- 
mately became  unimportant  by  both  parties  agreeing,  on 
the  suggestion  of  the  Court  of  Appeal,  to  have  a  clause 
inserted  to  the  effect  that  nothing  in  the  conveyance  should 
affect  the  right* of  Morris  to  use  the  road  for  any  pur- 
pose for  which  he  might  have  lawfully  used  it  before  the 
agiieement 

The  bill  in  Morris  v.  Bradburn  was  first  filed,  alleging 
more  than  twenty  years'  user  of  the  road,  and  also  that  it 
was  a  way  of  necessity,  and  praying  specific  performance  of 
the  agreement  of  the  13th  of  March,  1873,  with  a  declara- 
tion that  a  clause  should  be  inserted  in  the  conveyance 
reserving  the  right  to  use  the  road  for  mineral  purposes. 
It  offered  to  perform  the  agreement  with  such  a  reserva- 
tion. It  also  prayed  a  mandatory  injunction  to  restrain 
Bradburn  from  allowing  the  railroad  to  continue  on  the 
road,  or  permitting  the  road  to  continue  obstructed. 

The  cross  bill  alleged  that  the  user  of  the  road  by  Morris 
was  for  agricultural  purposes  only,  and  prayed  specific 
performance  and  execution  of  the  conveyance,  with  the 
reservation  clause  as  to  minerals  which  the  arbitrator  had 
settled. 

*Much  evidence  was  gone  into  to  the  effect  of  the  [815 
facts  already. 6tated,  and  also  as  to  the  alleged  injury  done 
to  the  road,  and  other  matters.  This  evidence  is  stated  in 
the  judgments  so  far  as  material. 

The  causes  came  on  to  be  heard  before  Yice-Chancellor 
Bacon  on  the  16th  and  17th  of  March,  1876.  Morris  having 
amended  his  bill  since  the  filing  of  the  cross  bill,  Bradburn 
v.  Morris  became  the  first  cause. 

Hemming^  Q.C.,  and  Maidlow,  for  Bradburn:  First. 
The  whole  question  as  to  what  resenration  should  be  in- 
serted in  the  conveyance  was  referred  to  the  arbitrator  and 
18ENG.  Rep.  107 
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decided  by  him,  and  we  are  therefore  entitled  to  a  decree 
for  specific  performance  on  that  footing  in  our  snit. 

Secondly.  Independently  of  the  award,  we  should  be 
egnally  entitled  on  the  merits. 

Morris  never,  at  any  time,  acquired  a  right  to  use  the 
road  for  mineral  purposes,  and  he  cannot  claim  to  reserve 
anything  out  of  his  grant,  which  was  not  in  him  when  he 
sold  to  us,  and  is  not  in  him  now.  To  call  this  a  way  of 
necessity  is  idle.  A  way  of  necessity  arises  when  a  man 
acquires  land  from  a  grantor  who  owns  the  surrounding 
land,  and  it  is  not  alleged  here  that  Morris  so  acquired 
this  field.  There  is  no  such  doctrine  as  that  a  man  with  an 
inaccessible  close  is  ipso  facto  entitled  to  a  way  over  the 
land  of  a  neighbor  from  whom  he  has  not  bought :  Wms. 
Saund.  (*) ;  BuUard  v.  Harrison  (*) ;  Holmes  v.  Ooring  {'); 
Oayford  v.  Moffat  (*) ;  Grale  on  Easements  (*).  The"  sole 
question  is  whether  twenty  years'  user  of  a  road  for  farm* 
ing  jDurposes  gives  a  right  to  use  it  for  mineral  purposes, 
and  it  is  settled  by  authority  that  it  does  not.  The  rule  is 
that  the  owner  of  the  dominant  tenement  cannot,  by  chang- 
ing the  character  of  the  occupation  of  the  land  in  respect  of 
which  the  right  of  way  or  easement  exists,  impose  a  greater 
servitude  upon  the  owner  of  the  servient  tenement:  Wim- 
hledon  ana  Putney  Commons  Conservators  v.  Dixon  (*) ; 
Williams  v.  James  (') ;  Cowling  v.  Higginson  (*).  The 
816]  Wimbledon  *case,  decided  that  it  would  be  an  un- 
lawful increase  of  the  servitude  to  turn  a  farm  road  into  an 
approach  to  a  bnilding  estate,  and  to  convert  it  into  a  road 
for  mining  purposes  would  be  much  worse.  If  there  had 
been  old  open  mines  in  the  field  there  might  have  been  room 
for  argument ;  but  there  was  nothing  of  the  kind.  It  fol- 
lows that  Morris  ceased  to  have  any  interest  in  the  road 
when  be  sold  to  Brad  burn  the  surface  of  his  field,  for  which 
alone  he  had  the  right  to  use  it.  His  bill,  therefore,  ought 
to  be  dismissed. 

-ffay,  Q.C.,  and  i^.  O.  Bagshawe,  for  the  plaintiff  Morris : 
The  defendant  admits  that  he  is  bound  to  give  the  plaintiff 
every  facility  for  getting  at  the  mines  as  between  himself 
and  the  plaintiff,  but  insists  on  rendering  that  facility 
nugatory. 

The  other  adjoining  landowners,  especially  the  dominus^ 
the  Duke  of  Cleveland,  might  possibly  limit  our  use  of  the 
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occupation  road  as  the  defendant  seeks  to  limit  it ;  but  the 
defendant,  who  has  bought  the  surface,  and  contracted  to 
ive  the  plaintiff  every  facility  for  using*  the  road  over  the 
and  which  he  has  purchased,  is  bound  by  his  contract,  and 
cannot  dispute  or  derogate  from  the  right  which  has  been 
expressly  reserved  to  the  plaintiff.  The  right  of  access  being 
reserved  to  the  plaintiff,  it  is  reserved  for  all  purposes  what- 
ever to  which  he  may  choose  to  apply  it :  Proud  v.  Bates  (*) ; 
I>uke  of  Hamilton  v.  Oraham  (*) ;  Ballacorkish  Silver 
Mining  Company  v.  Harrison  (").  Putting  a  tramway  upon 
an  occupation  road  is  a  trespass  which,  as  an  act  rendering 
the  roaa  dangerous  and  inconvenient,  will  be  restrained  by 
injunction :  N^eath  Canal  Company  v.  Tnisarwed  Besolven 
Colliery  Company  (*) ;  Attorney-OenercU  v.  Widn^s  Rail- 
way Company  (') ;  Reg,  v.  Train  (*) ;  and  the  defendant  is 
not  entitled  to  alter  the  nature  of  the  road  and  interfere  in 
that  manner  with  its  use  by  the  plaintiff:  Pit  v.  Lady 
Claverinth  ('). 

Hemming^  in  reply. 

♦Bacon,  V.C,  after  stating  the  facts  of  the  oase,  [817 
and  stating  that  it  was  not  true  that  everything  was  con- 
cluded by  the  award  of  Mr.  Hill,  continued : 

Morris  was  unquestionably  the  sole  owner  of  the  land 
and  also  of  other  lands,  and  he  had  enjoyed  and  was  in  the 
enjoyment  of  a  way  over  what  is  called  an  occupation  road. 
What  he  had  was  the  subject  of  a  contract  between  him 
and  Bradburn.  A  right  of  way  was  as  much  a  part  of  the 
thing  bargained  for  as  either  the  mines  or  the  surface,  or 
both  together.  There  were  three  things  at  least  which  were 
the  subject  of  the  contract^the  surface,  the  mines,  and  the 
riglit  of  way.  The  right  of  way  in  words  is  not  only  not  in- 
terfered with  or  even  mentioned  or  referred  to  in  any  way, 
but  it  could  not,  in  the  nature  of  things,  be  so ;  for  after 
the  option  was  declared  it  became  a  contract  for  the  pur- 
chase of  a  portion  of  the  entire  thing,  but  not  of  anything 
which  Morris  was  not  paid  for  and  did  not  agree  to  sell,  it 
is  entirely  new  for  me  to  hear  it  said  that  if  an  owner  of  a 
close  containing  mines  has  a  right  of  access  to  that  close,  he 
is  limited  to  the  use  of  that  close  for  agricultural  purposes 
alone.  There  is  no  decision  that  I  know  of  to  that  effect. 
Wimbledon  and  Putney  Commons  Conservators  v.  Dixon  (■) 
has  been  referred  to,  but  that  case  has  no  application,  how- 

0)  84  L.  J.  (Ch.),  406.    '  (»)  22  W.  R.,  607. 

O  Law  Rep.,  2  H.  L.,  Sc,  166.  (•)  2  B.  A  S.,  640. 
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ever  remote,  to  the  case  now  before  me.  That  was  a  case 
between  the  domini  of  the  land  and  the  persons  who  claimed, 
the  right  to  a  servitude  imposed  upon  that  land.  Between 
them  the  question  was  decided  that,  except  for  agricultural 
purposes,  and  any  other  reasonable  use,  the  domini  had  a 
fight  to  restrain  the  enlargement  of  the  servitude;  and  the 
enlargement  in  that  case  being  the  erection  of  buildings, 
the  Lord  Justice  said  in  his  judgment  that  that  would  be 
an  enlargement  of  the  servitude.  I  have  not  here  the  Duke 
of  Cleveland  litigating,  as  the  domini  were  litigating  in  that 
case.  I  have  no  means  of  deciding  to  what  extent  this  right 
of  way  is  one  which  in  point  of  law  can  be  asserted  against 
the  Duke  of  Cleveland,  but  I  must  treat  it  on  the  assump- 
tion that  beyond  all  question  the  Duke  of  Cleveland  has 
never  in  any  way  laid  claim  or  asserted  a  right  to  this  occu- 
pation road,  either  by  possession  by  himself  or  by  the  inter- 
position of  others;  and  that  the  Duke  makes  no  claim  to 
818]  this  right  of  way;  *and  if  he  does  not,  and  should 
never  do  so,  then  the  right  of  way  is  as  much  a  part  of  the 
thing  bargained  for  and  sold  as  either  the  suriace  or  the 
minerals.  It  was  inseparable  from  the  entirety  of  Morris's 
property  before  the  contract  was  entered  into.  He  has 
parted  with  a  portion  of  if  and  a  portion  only,  and  the  very 
terms  and  tenor  of  the  contract  show  that  he  was  to  have 
the  power  to  work  his  mines  if,  ih  the  event  which  has  hap- 
pened, Bradburn  did  not  choose  to  buy.  I  cannot  conceive, 
therefore,  that  the  case  of  Wimbledon  and  Putney  Com- 
mons  Conservators  v.  Dia^on  (*)  has  any  application  to  the 
case  before  me.  I  have  no  parties  before  me  so  as  to  enable 
me  to  adjudicate  on  such  rights  as  were  decided  in  that  case ; 
all  I  have  to  say  is  whether,  in  the  exercise  of  the  jurisdic- 
tion which  this  court  exercises  in  the  way  of  specific  per- 
formance, I  am  to  admit  Bradburn  and  to  exclude  Morris 
from  something  which  is  not  included  in  their  contract.  I 
find  it  impossible  to  do  so.  I  think  Morris  is  as  well  enti- 
tled to-day  as  he  was  before  that  agreement  was  entered  into, 
to  the  enjoyment  of  the  mines  beneath  his  land. 

[His  Lordship  then  expressed  his  opinion  that  there  had 
been  no  mistake  or  omission  by  Mr.  Hill.  Morris's  right  to 
use  the  land  for  agricultural  purposes  was  clear,  and  his 
Lordship  would  not  impute  to  Bradburn  so  dishonest  an  in- 
tention as  an  intention  to  buy  the  surface  only,  and  then 
block  up  the  road,  so  as  to  prevent  Morris  from  using  it  for 
his  mines.  It  was  to  be  sold  as  it  stood,  and  Bradburn  in 
laying  down  this  tramway  and  obstructing  the  road  was  de- 

(»)  1  Ch.  D.,  862, 
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parting  from  his  bargain.  Morris  was  entitled  to  have  the 
road  as  it  was  before  he  sold  the  land.  His  Lordship  then 
continued:] 

Then,  as  to  the  further  relief  asked,  against  permitting 
the  road  to  remain  at  any  other  level  than  it  was  in  and 
prior  to  1871,  and  against  permitting  the  tramway  to  remain 
on  the  said  road,  and  from  constructing  any  other  tramway 
or  railway  tliereon.  It  is  said  that  the  tramway  is  not  a 
nuisance.  Heg.  v.  Train  (*)  has  been  referred  to.  No  doubt 
that  was  a  case  of  public  nuisance,  but  the  facts  in  this  case 
amount  to  a  wilful  obstruction  of  the  road ;  and  although  * 
this  is  not  a  public  nuisance,  yet,  as  between  these  parties, 
in  my  opinion  a  nuisance  has  been  committed  by  *the  [819 
one  against  the  other,  which  entitles  Morris  to  the  relief 
prayed  by  his  bill.  As  to  the  second  suit,  every  single 
point  which  was  at  issue  between  the  parties  was  distinctly 
raised,  and  must  have  been  decided  in  the  first  suit,  and  I 
cannot  conceive,  and  certainly  no  reason  has  been  given, 
why  so  unnecessary  a  proceeding  as  that  of  filing  a  cross 
bill  has  been  resorted  to. 

For  these  reasons,  I  am  of  opinion  that  Morris,  when  he 
asks  to  have  the  unobstructed  use  of  the  way  which  is  the 
access  to  his  field,  which  he  had  before  he  sold  that  field, 
and  which  he  did  not  sell  when  he  sold  a  portion  of  his 
propertv,  for  he  did  not  sell  any  part  of  the  right  of  waj 
which  he  wanted  himself  for  the  purpose  of  working  his 
mines,  is  entitled  to  have  things  restored  to  their  original 
condition.  It  is  not  necessary  to  be  so  strict  as  to  say  that 
the  road  must  be  restored  to  the  same  level  as  it  was  before, 
but  it  is  necessary  to  say  that  the  road  must  be  restored  to 
a  state  in  which  it  presents  no  such  obstruction  as  did  not 
exist  before  to  Morris  working  his  mines.  I  think,  as  it  is 
clearly  proved  that  the  tramway  is  a  dangerous  obstruction 
to  that  right  of  way  over  the  occupation  road,  the  defendant 
Bradburn  is  bound  to  remove  his  tramway.  About  this  I 
had  some  doubt  at  first.  I  thought  it  was  possible  that  the 
tramway  might  remain,  and  that  some  compromise  might 
be  made  between  the  parties  upon  that  matter,  but  upon 
considering  it  further  I  am  of  opinion  that  the  existence  of 
a  tramway  upon  so  narrow  a  road  as  this,  especially  when 
it  crosses  a  bridge,  is  a  nuisance  and  obstruction  incon- 
sistent with  the  contract  between  the  parties,  and  must  be 
abated  in  order  specifically  to  perform  the  contract  between 
the  parties.     And  inasmuch  as  the  second  bill  was,  in  my 

(')  2  B.  4fc  S.,  640. 
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opinion,  wholly  unnecessary,  that  must  be  dismissed  with 
costs.  Upon  Morris's  bill,  ne  is  entitled  to  a  decree  such  as 
I  have  described,  and  he  is  entitled  to  the  costs  of  the  suit. 

From  this  decree  Bradbnrn  appealed,  and  the  appeal  came 
on  to  be  heard  on  tlie  3d  of  July,  1876. 

Hemming^  Q.C.,  and  Maidlow^  for  the  appellant,  used  the 
same  arguments  as  in  the  court  below. 

jffay,  Q.C.,  and  F,  G.  Bagshawe^  for  the  respondent,  in 
820]  addition  *to  the  arguments  used  in  the  court  below, 
objected  that  Bradburn  had  not  proved  that  the  soil  of  the 
road  was  the  property  of  the  Duke,  and  contended  that  it 
must  be  presumed  that  the  soil  ad  medium  filum  belonged 
to  the  owners  of  the  land  on  the  side  opposite  to  the  Duke's 
estate,  of  whom  Morris  was  formerly  one.  Morris,  there- 
fore, was  entitled  to  the  road  as  being  partially  on  bis  own 
soil,  and  this  right,  so  far  as  mines  were  concerned,  he  had 
never  parted  with,  because  on  his  former  sales  to  Bradbum 
of  the  land  adjoining  the  road  he  had  reserved  the  minerals, 
and  with  them,  consequently,  his  old  right  to  use  the  road 
for  getting  them. 

Hemming^  in  reply :  The  pleadings  and  evidence  amount 
to  an  admission  by  Morris  that  the  soil  of  the  road  is  not  in 
him.  His  claim  is  founded  on  easement  and  on  nothing  else. 
If  necessary,  there  can  be  an  inquiry  as  to  the  ownership,  but 
Morris  comes  here  as  plaintiff^  and  asks  for  the  injunction, 
which  is  the  one  substantial  subject  of  dispute.  If  he  relies 
on  ownership  of  the  road,  he  must  allege  and  prove  it.  If 
he  had  alleged  it  we  should  probably  have  disproved  it  more 
formally.     As  it  is,  we  have  done  enough. 

In  the  course  of  the  argument  James,  L.J.,  suggested  a 
clause  to  be  put  into  the  lease  to  the  effect  state^!^  below. 
This  was  accepted  by  both  parties. 

James,  L.J.:    In  this  case  the  real  dispute  between  the 

Parties  was  the  claim  on  the  part  of  Morris  to  compel  Brad- 
urn  to  remove  the  railroad  or  tramroad  by  means  of  which 
Bradburn  was  carrying  on  his  own  manufactory,  and  Morris 
succeeded  in  obtaining  from  the  Vice- Chancellor  a  man- 
datory injunction  accordingly.  In  order  to  sustain  that 
mandatory  injunction  Morris  must  clearly  make  out  that 
what  Bradburn  is  doing  is  an  infringement,  and  such  an 
infringement  of  his  legal  rights  as  to  entitle  him  to  that 
interposition  of  the  court.  The  burden  of  proof  is  upon 
Morris  in  that  respect.  ^ 

Now  Bradburn's  case  is  this.  He  sajs,  **I  admit  there 
821]    ^^8  ^^  ^occupation  road,  I  admit  that  I  have  laid 
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rails  upon  that  occupation  road,  but  I  have  done  it  upon 
that  which  I  say  is  the  Duke  of  Cleveland's  land,  and 
with  the  assent  of  the  Duke  of  Cleveland  so  far  as  it  was 
his  land.  On  a  small  part  of  it,  I  have  done  it  on  the  canal 
company's  land  with  the  assent  of  the  canal  company,  and 
you  have  not  established  on  the  part  of  the  canal  company, 
or  upon  the  part  of  the  Duke  of  Cleveland,  any  right  what- 
ever to  interfere  with  what  I  have  done." 

The  right  which  Morris  alleged  was  a  right  to  have  access 
along  this  occupation  road  to  a  piece  of  land  for  mineral 
purposes  if  and  when  he  should  require  to  use  it  for  these 
mineral  purposes.  At  present  there  is  no  evidence  before 
us  that  he  is  at  all  likely  for  some  considerable  time  to  use 
the  road  for  the  purpose  of  getting  at  the  mines  which  he 
has  excepted  and  reserved  to  himself  in  the  manner  in  which 
he  wishes  his  rights  to  be  reserved  in  the  conveyance  to  be 
made.  It  would  have  been  a  very  strong  thing,  even  if  his 
title  had  been  clearer  than  it  is,  to  interfere  with  the  actual 
present  use  by  a  manufacturer  of  his  own  property  for  the 
purpose  of  his  manufactory,  using.it  in  the  way  most  con- 
venient to  himself  for  the  usual  and  proper  mode  of  getting 
connection  between  his  works  and  the  railway ;  it  would 
have  be^n  a  very  strong  thing  to  interfere  with  that  merely 
because  it  might  at  some  future  time,  if  this  was  continued 
'in  Ihe  same  way,  interfere  with  other  rights  which  might 
then  be  exercised  by  the  plain  tiflf  Morris. 

But,  independently  of  that,  it  appears  to  me  that  Morris 
was  bound  to  make  out  to  our  satisfaction  that  he  had  the 
right  which  he  claimed,  and  that  the  right  was  and  had  been 
interfered  with  by  Bradburn.  Now,  he  certainly  has  not 
proved  at  all  satisfactorily — indeed,  he  has  not  proved,  as 
It  seems  to  me,  in  any  way — the  use  of  this  occupation  road 
for  the  purposes  which  he  alleged  as  against  the  Duke  of ' 
Cleveland  or  as  against  the  canal  company;  he  has  not 
proved  it  by  any  satisfactory  evidence — the  onus  probaiidi 
Deing  upon  him — as  against  JBradburn  himself  as  the  owner 
of  the  two  pieces  of  land.  Under  those  circumstances 
Morris  has  really  failed  to  prove  that  which  was  incumbent 
on  him  to  prove,  and  therefore  he  is  not  entitled  to  the 
mandatory  injunction,  or  to  any  such  injunction  as  he  has 
asked  for. 

*There  is  another  point,  with  regard  to  the  frame  [822 
of  the  conveyance.  Morris  says:  "I  was  the  owner  of  a 
piece  of  ground  to  which  there  was  an  occupation  road.  I 
have  parted  with  the  surface  of  that  ground  to  Bradburn, 
and  have  reserved  to  myself  the  minerals  under  the  surface. 
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By  doing  that  I  did  not  mean  to  interfere  with  my  right  la 
any  way  ;  whatever  right  I  had  with  regard  to  the  occapa- 
tion  road,  for  any  purpose  connected  with  the  property, 
whether  as  to  the  surface  or  as  to  the  minerals,  I  did  not 
mean  to  part  with."  But  he  had  no  power  to  give  himself 
any  rights  additional  to  those  which  he  then  had,  though  he 
had  a  right  to  have  it  made  clear  that  he  was  not,  by  part- 
ing with -the  surface  of  the  land,  in  any  way  depriving  nim- 
self  of  any  right  which  he  then  had  as  owner  of  the  whole  to 
use  the  occupation  road  for  anv  purposes  for  which  he  might 
then  have  lawfully  used  it.  Therefore  I  propose  to  insert  in 
the  conveyance  a  aeclaration  in  the  words  I  have  mentioned. 
That  would  reserve  any  right  he  had  against  Bradburn  or 
the  Duke  of  Cleveland,  and  we  do  not  prejudice  that  right 
in  any  way  whatever;  we  merely  preserve  the  thing  to  him 
in  statu  qico. 

The  insertion  of  those  words  would  never,  I  am  satisfied, 
have  been  objected  to  on  behalf  of  Bradburn,  and  the  whole 
of  the  suits  on  both  sides  seem  to  me  to  have  been  occa- 
sioned by  a  contention  of  Morris  that  he  had  a  right  to  have 
the  rails  removed  by  the  interposition  of  this  court.  Hav- 
ing failed  in  that,  which  was  the  substantial  matter  in  liti- 
gation between  them,  I  am  of  opinion  that  Morris  must  pay 
Brad  burn' s  costs. 

Mellish,  L. J.:  I  am  of  the  same  opinion.  I  think  that,- 
with  reference  to  the  right  that  Morris  has  to  the  use  of  the 
occupation  road,  whatever  right  he  had  to  use  the  occupa- 
tion road  for  the  purpose  of  working  the  minerals  under  the 
surface  of  the  land  which  he  had  sold  to  Bradburn,  be  is 
entitled  to  have  reserved  to  him  ;  but  if  he  had,  at  the  time 
when  he  owned  both  the  surface  and  the  minerals,  no  right 
to  use  the  occupation  road  for  the  purpose  of  working  the 
minerals,  I  do  not  see  how  he  can  have  obtained  that  right 
by  his  agreement  with  Bradburn. 

As  far  as  regards  the  main  question  in  this  case,  whether 
823]  there  *ought  to  be  a  mandatory  injunction  to  remove 
these  rails,  it  appears  to  me  that  Morris  must  make  out  that 
he  actually  had  at  the  time  when  he  owned  both  surface  and 
minerals  a  right  to  use  this  occupation  road  for  the  purpose 
of  getting  his  minerals.  Secondly,  he  must  prove  that  he 
does  now  want  to  get  his  minerals,  and  that  the  railway  as 
it  exists  is  an  obstruction  to  him.  Now,  in  my  opinion,  the 
evidence  before  us  leaves  it  extremely  doubtful  as  to  what 
the  extent  of  right  over  the  occupation  road  is.  If  it  had 
been  proved  clearly  that  Morris  wanted  immediately  to  get 
his  minerals,  possibly  we  should  have  thought  it  right  that 
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there  should  be  a  farther  inquiry  as  to  what  were  the  par- 
ticular rights  of  Morris  over  tliis  occupation  road.  But  in- 
asmuch as  there  is  no  satisfactory  evidence  that  he  wants  at 
the  present  time  to  get  the  minei-als,  and  as  he  also,  in  my 
opinion,  has  not  by  the  evidence  now  before  us  made  out  at 
all  satisfactorily  what  are  his  rights  as  to  the  occupation 
road,  I  do  not  think  it  would  be  proper  now  to  have  an  in- 
quiiy  which  might  be  merely  speculative.  The  way  iu 
which  he  appears  to  have  put  his  case  in  the  bill  is  that  he 
had  by  way  of  easement  a  right  of  way  to  these  lands  at 
the  end  of  this  road.  As  to  that,  his  evidence  simply  means 
that  for  a  period  of  twenty  years  or  more  the  occupier  of 
these  lands  had  used  the  occupation  road  for  purely  agri- 
cultural purposes.  Now,  according  to  our  decision  in  the 
case  of  Wimbledon  and  Putney  Vommons  Ccmservators  v. 
I>ixon  ('),  that  is  not  of  itself  sufficient  to  prove  a  right  to 
use  the  road  for  the  purpose  of  getting  minerals,  no  min- 
erals having,  as  far  as  the  evidence  goes,  ever  been  got  upon 
the  lands  now  in  question.  But  then  it  is  put  very  forcibly 
that  this  occupation  road  being  in  part  bounded  by  the 
property  of  the  Duke  of  Cleveland  on  one  side  and  by  the 
property  of  other  persons  on  the  other,  there  was  a  prima 
facie  presumption  that  the  boundary  between  the  two  prop- 
erties was  the  medium  jUum  of  the  road.  In  that  state  of 
things,  if  each  party  had  given  up  his  own  portion  in  order 
that  there  might  be  a  road  for  tneir  common  advantage,  I 
am  not  prepared  to  say  that  possibly  that  would  not  be  a 
road  for  all  purposes :  because  of  course  a  man  would  be 
entitled  to  use  his  half  of  the  road  for  any  purpose  that  he 
liked,  and  I  do  not  see  *how  you  could  restrict  the  [824 
user  of  the  whole  road.  It  would  not  come  within  the  gen- 
eral rule  that  you  were  putting  a  greater  burden  upon  the 
servient  tenement,  because  the  one  tenement  is  in  that  point 
of  view  as  much  a  dominant  tenement  as  the  other,  and  they 
would  mutually  get  the  advantage  of  having  the  right  of 
way  and  using  it  for  all  purposes. 

!But  I  am  convinced  that  it  is  quite  an  afterthought  to  put 
Morris's  case  in  that  way — that  is  not  the  way  it  is  put  in 
his  bill.  Bradbcirn's  attention  was  not  called  to  this,  and  it 
is  impossible  to  say  that  if  his  attention  had  been  called  to 
it  he  might  not  have  got  possibly  perfectly  clear  evidence 
that  the  whole  of  the  occupation  way  was  the  Duke  of 
Cleveland's.  To  my  mind,  the  burden  of  proof  being  upon 
Morris,  he  has  not  satisfied  n^  that  he  has  that  right,  and 
certainly  we  cannot  grant  a  mandatory  injunction-  unless 

0)  1  Ch.  D.,  862. 

18  Eng.  Rep.  108 
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he  has  clearly  made  out  his  right,  and  I  think  also  unless 
he  made  out  that  he  had  a  present  want  of  using  the  read. 
On  the  whole,  I  am  of  opinion  that  he  has  not  made  out 
his  case. 

B AGGALLAY,  J.  A. :  I  am  of  the  same  opinion.  [His  Lord- 
ship then  stated  the  facts  of  the  case.] 

It  is  unnecessary  further  to  consider  the  question  of  the 
reservation  in  the  conveyance,  because  a  declaration  which 
the  Lord  Justice  suggested  has  been  accepted  by  both  par- 
ties. I  am  bound  to  sav  that  in  my  opinion  the  draft  con- 
veyance which  was  originally  prepared  would  have  been 
sufBcient  without  that  addition ;  but,  inasmuch  as  dispute; 
have  arisen  between  the  parties,  it  is  desirable  that  the  pre- 
cise terms  should  be  inserted  in  the  conveyance,  in  order  to 
prevent  further  disputes.  As  pointed  out  by  the  Lord  Jus- 
tice, the  real  cause  of  the  dispute  has  been  the  assertion  of 
a  right  on  the  part  of  Morris  to  have  the  tramway  removed 
from  the  occupation  road.  Now  it  appears  to  me  that  there 
is  no  foundation  whatever  made  in  the  pleadings  in  this  suit 
for  obtaining  an  injunction  to  that  effect.  The  right  and  the 
title  which  have  been  asserted  at  the  bar,  and  which  appear 
to  have  been  really  asserted  by  the  pleadings,  are  disputed, 
and  I  am  unable  to  see  on  what  grounds  any  such  injunc- 
tion could  have  been  granted.  If  there  is  any  such  right  in 
825]  the  plaintiff  Morris,  *and  if  at  any  future  time  there 
should  be  an  interruption  of  any  right  to  which  he  is  enti- 
tled as  to  the  use  of  that  road  for  carrying  on  his  mineral 
business,  then  would  be  the  proper  time  to  apply  either  by 
an  action  for  damages  in  respect  of  the  interruption  or  for 
a  mandatory  injunction,  if  he  can  obtain  it. 

Minutes  : — Reverse  the  decree  of  17  March,  1876.  Order  that  the  bUl  in 
MoitU  v.  Bradburn  be  dismissed  with  costs.  Order  that,  upon  Bradburn  pay- 
ing to  Morris  £2,230,  the  purchase-monej  for  the  surface  of  the  land  with  in- 
terest, Morris  do  execute  a  proper  conveyance  of  the  surface  only  of  the  land 
to  Bradburn,  such  conveyance  to  contain  a  proper  reservation  of  the  mines  and 
minerals  to  Morris,  and  contain  a  clause  in  the  following  words:  "Nothing 
herein  contained  shall  extend  to  affect  any  right  of  the  said  John  Morris,  his 
heirs,  executors,  administrators,  or  assigns,  to  use  the  occupation  road  leading 
to  the  Wolverhampton  and  Wednesfield  main  road  for  all  or  any  purposes  for 
which  on  the  18th  of  March.  1878,  he  might  have  lawfullv  used  it."  Morris  to 
pay  to  Bradburn  the  costs  of  Bradburn  v.  M&rris  and  of  the  appeal. 

Solicitor  for  Morris:  If.  O.  Fields  agent  for  T.  Water- 
house,  Wolverhampton. 

Solicitor  for  Bradburn :  J.  M.  Chamberlain^  agent  for 
J.  C.  Smith,  Wolverhampton. 

See  8  Eng.  Rep.,  774  note.  "^  the  dominant  and  servient  tenements 

As  to  when  a  way  does  not  pass  as  may  close  it :  Parsons  «.  Johnson,  68 
an  "appurtenance/'  but  the  owner  of    N.  Y.«  62. 
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As  between  lessor  and   lessee,  the  Held,  that  a  right  of  way  by  necessity 

proper  question  to  be  left  to  a  jury,  as  to  the  remaining  land  was  re9er9€d : 

to  the  right  to  a  way  of  necessity,  is  Pingree  «.  McDuffie,  56  N.  H.,  806; 

whether  the  easement  was,  at  the  time  Bowen  o.  Connor,  6  Cash.,  132, 8  Kent's 

of  making  the  lease,  necessary  for  the  Com.,  422. 

fair  and  reasonable  enjoyment  of  the        A.  being  entitled  at  his  own  expense 

demised  premises.     And,  it  seems,  that  to  make  a  road  for  himself  across  B.'s 

the  acts  of  the  parties  are  evidence  of  farm  at  the  most  convenient  point,  it 

what  was   necessary  for  such  enjoy-  was  agreed  between  them  that  A.  should 

ment:  Geraghty  v.  McCann,  Irish  L.  R.,  use  B.'s  road  on  certain  terms  :    Held, 

6  C.  L.,  411.  that  this  agreement  was  a  mere  license, 

A  rifirht  of  way  from  necessity  is  ere-  not  coupl^  with  any  interest,  or  inci- 

ated  wliere  the  owner  sells  land  which  dent  or  auxiliary  to  a  sale  or  grant,  and 

is  wholly  surrounded  by  other  lands  of  was  therefore  revocable,  and  being  re- 

the  grantor.     In  such  case,  the  pur-  voked  at  law,  no  equity  arose  to  interfere 

chaser  will  have  the  right  of  "way  over  with  A.'s  legal  right  on  the  ground  of 

the  grantor's  land,  to  and  from  his  own.  encouragement  on  the  part  of  the  one. 

If  the  party  sells  land  not  entirely  or  forb^ance  and  irreparable  inoon- 

Burrounded  by  his  own,  but  only  ad-  venience  on  the  part  of  the  other, 
joining  the  same,  the  purchaser  ac-        Setnble  (per  Esten,  V.C.),  that  a  way 

quires  no  right  of  way,  by  implication,  of  necessity,  to  a  purchaser  of  land,  is 

over  the  remaining  land  of  the  gran-  the  one  most  convenient  to  the  grantee 

tor,  even  though  it  lies  between  the  by  the  shortest  cut  over  the  lands  of 

land  bought  and  the  public  highway:  the  grantor;  but  (per  Spra^ge,  V.C.), 

Kuhlman  «.  Hecht,  77  Ills.,  570,  ex-  that  the  right  to  select  such  a  way  of 

plaining  Howton  «.  Frearson,  8  Term  necessity  is  .qualified  by  the  effect  which 

Kep. ,  50.  the  selection  of  a  particular  line  woul(} 

A  party  having  conveyed  a  portion  have  upon  the  interests  and  conven- 
of  his  land,  over  which  was  the  only  ience  of  the  grantor :  Fiedler  o.  Ban- 
means  of  access  to  the  remaining  land  :  nister,  8  Grant's  (U.C.)  Chy. ,  257. 


[8  Chancery  Division,  826.] 
M.R.,  Feb.  18,  1876. 

*Eardlky  V.  Granville.  [826 
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Copifholds — Mines  and  Minerals,  Lessee  of — Poswssion  of  Soil  by  Copyholder — Carriags 
of  jyon-manorial  Minerals  over  and  under  Copyholds-^Acquiescence — Injunction. 

In  an  ordinary  copyhold  manor  the  estate  of  the  copyholder  is  in  the  soil  through- 
out except  as  regards  trees,  mines,  and  minerals,  the  property  in  which  remains  in 
the  lord.  When  the  lord  has  removed  minerals  the  space  left  belongs  to  the  copy- 
holder. The  right  of  the  lord  is  not  like  that  of  a  vendor  of  freeholds  who  has 
reserved  mines;  and  remains  the  owner  of  the  vacant  space  from  which  minerals 
have  been  removed. 

In  a  Crown  manor,  where  the  Crown  and  its  lessees  were  by  custom  entitled  to 
enter  on  the  land  for  the  purpose  of  working  the  minerals,  the  defendant,  the  lessee 
of  the  Crown  mines,  who  was  also  lessee  of  the  S.  mine  outside  the  manor,  claimed  a 
right  to  use  a  crut  or  underground  way  beneath  the  land  of  the  plaintiffs,  who  were 
copyholders  of  part  of  the  manor,  for  the  purpose  of  conveying  minerals  from  the  S. 
mine  to  the  deep  pit  by  which  the  manorial  mines  were  worked,  and  thence  by  a 
branch  railway  constructed  by  the  defendant  over  part  of  the  same  copyhold  to  the 
main  line : 

-  Held,  that  such  user  was  a  trespass,  and  that,  no  case  of  acquiescence  on  the  part  of 
the  plaintiffs  or  their  predecessor  in  title  having  been  established,  they  were  entitled 
to  an  injunction  to  restrain  the  defendant  from  carrying  the  S.  minerals  over  or  un- 
der their  copyhold  land. 
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The:  plaintiffs  were  copyholders  of  part  of  the  manor  of 
^  Newcastle-under-Lyne,  as  successors  in  title  of  one  Ann 
Adams. 

The  Crown,  in  right  of  the  Duchy  of  Lancaster,  was  seised 
in  fee  of  the  said  manor,  and  of  the  collieries,  mines,  seams 
of  coal,  and  minerals  lying  beneath  the  surface  of  all  lands 
within  the  manor  or  lordship.  The  defendant.  Earl  Gran- 
ville, was  lessee  under  the  Crown  of  the  said  colleries,  mines 
and  minerals. 

The  defendant  alleged  that  from  time  immemorial  the 
Crown  and  its  lessees  had  the  right  to  work  the  colleries  and 
mines,  and  for  that  purpose  to  enter  upon  the  lands  and  on 
such  parts  of  the  surface  (not  being  land  covered  with  build- 
ings) as  might  be  required  for  the  purpose  of  working  the 
mines,  making  to  the  tenants  and  occupiers  reasonable 
compensation;  and  that  such  ri^ht  had  been  exercised  by 
827]  the  Crown  and  its  lessees  beyond  the  *time  of  legal 
memory,  and  that  the  copyhold  tenants  of  the  manor  held 
their  tenements  subject  to  such  custom. 

The  defendant's  predecessors  in  title  had  from  the  year 
1731  been  lessees,  under  the  Crown,  of  the  said  collieries, 
mines  and  minerals,  under  successive  leases  for  thirty-one 

J^ears,  renewed  from  time  to  time,  and  conferring  on  the 
essees  the  po\Yer  to  exercise  the  rights  belonging  to  the 
Crown. 

In  1852  the  defendant  was  lessee  under  a  lease  of  the  18th 
of  August,  1826,'and  was  working  the  mines  by  a  pit  called 
'*the  deep  pit." 

On  one  side  of  the  manor  was  a  tract  of  freehold  land  then 
belonging  to  Kalph  Sneyd,  containing  mines,  and  beyond 
SneyoLS  land  there  was  some  freehold  land  belonging  to  Ann 
Adams,  who  was  also  at  that  time  copyholder  or  part  of  the 
manor  between  the  deep  pit  and  Sneyd' s  freehold. 

In  1851  Ralph  Sneyd  demised  mines  lying  beyond  the 
manor  to  one  Stanier,  who,  by  an  underlease  of  the  30th  of 
November,  1852,  demised  the  same  to  the  defendant  for 
thirty  years. 

At  the  date  of  the  said  underlease  the  defendant  was  con- 
structing a  branch  railway  from  the  deep  pit  within  the 
'manor  across  the  copyhold  land  of  Ann  Adams  and  Sneyd's 
freehold  to  effect  a  junction  with  the  North  Staffordshire 
Railway  at  Etruria.  In  order  to  complete  this  railway  it 
was  necessary  to  carry  it  across  the  freehold  land  of  Ann 
Adams,  who,  by  a  lease  dated  the  10th  of  December,  1862, 
(the  works  having  then  been  be^un),  demised  to  the  defen- 
dant part  of  her  freehold,  containing  2,500  square  yards,  with 
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power  to  construct  a  railway  thereon,  with  the  necessary 
works,  and  to  use  the  same  for  the  term  of  thirty  vears 
from  the  29th  of  September,  1852,  at  the  yearly  rent  of  £30, 
and  it  was  thereby  agreed  that  the  defendant  should  within 
two  years  complete  the  railway,  and  that  the  same  should 
be  used  for  the  conveyance  of  coal  and  minerals  from  any 
lands  or  mines  belonging  to  or  occupied  by  the  defendant, 
or  from  any  lands  or  mines  belonging  to  Sneyd,  and  for  no 
other  purposes  except  to  carry  coal  or  minerals  belonging  to 
Ann  Adams,  her  heirs  or  assigns,  as  therein  mentioned,  to 
the  North  Staffordshire  Railway. 

By  a  renewed  lease  from  the  Crown,  dated  the  27th  of 
September,  1856,  the  manorial  colleries,  mines  and  minerals, 
were  *demised  to  the  defendant  for  the  term  of  thirty-  [828 
one  years  from  the  29th  of  September,  1854,  at  the  rents  and 
royalties  thereby  reserved,  and  subject  to  the  payment  of 
way-leave  for  minerals  not  the  propertv  of  the  Crown  which 
should  be  brought  through  or  worked  by  means  of  any  of 
the  pits  made  under  the  powers  of  the  lease,  or  of  any  pre- 
vious lease  from  the  Crown,  such  way-leave  not  to  extend 
to  any  coal  or  minerals,  brought  from  the  lands  of  Sneyd 
so  long  as  the  coal  and  minerals  belonging  to  the  Crown 
were  permitted  to  be  brought  without  charge  through  the 
pits  or  underground  ways  made  under  Sneya's  lands. 

The  plaintiffs,  by  their  bill,  filed  in  July,  1874,  alleged 
that  they  had  lately  discovered  that  the  defendant  had,  by 
means  of  the  said  railwav  across  the  plaintiffs'  copyholds, 
since  the  25th  of  March  then  last,  conveyed  large  quantities 
of  coal  and  ironstone  from  the  mouth  of  the  deep  pit  (which 
was  sunk  in  copyhold  land  adjoining  the  plaintiffs')  to  the 
North  Staffordshire  Railway. 

The  plaintiffs  also  alleged  that  they  had  lately  discovered 
that  the  defendant  had  for  som'e  time  past  been  working  or 
getting  the  coal  and  ironstone  from  the  Sneyd  mines,  and 
had  brought  the  same  to  the  mouth  of  the  deep  pit  by  con- 
veying them  by  an  underground  road  or  crut  driven  through 
the  subsoil  of  the  plaintiffs'  copyhold,  which  subsoil  con- 
sisted partly  of  seams  of  coal  and  partly  of  seams  of  clay. 

The  Dill  prayed,  first,  that  the  defendant  might  be  re- 
strained by  injunction  from  conveying  any  coal  or  other 
1>roduce  of  the  Sneyd  mines  underneath  the  plaintiffs'  copy- 
lold  lands,  and  from  making,  or  usin^,  or  allowing  any  road 
or  way  to  remain  underneath  the  plaintiffs'  copyhold  lands 
for  the  purpose  of  conveying  any  such  coal  or  other  pro- 
duce ;  secondly,  that  the  defendant  might  be  restrained  from 
using  or  continuing  to  use  any  part  of  the  surface  of  the 
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plaintiffs'  copyhold  land  for  the  purpose  of  a  railway  for 
conveying  any  coal  or  ironstone  of  the  Sneyd  freehold  lands, 
and  for  consequential  relief. 

The  defendant,  by  his  answer,  stated  that  the  taking  a 
lease  of  the  mines  under  the  Sneyd  estate,  and  the  taking  a 
lease  from  Ann  Adams  of  a  right  to  make  a  railway  over 
her  freehold  property,  and  the  construction  of  a  complete 
line  from  the  deep  pit  over  her  copyhold,  were  parts  of  one 
829]  scheme  for  the  purpose  of  *developlng  and  working 
the  mines  and  minerals  in  cpntemplation  of  the  renewal  of 
the  Crown  lease ;  and  he  submitted  that  by  the  said  lease 
Ann  Adams  gave  him  permission  to  construct  the  railway 
over  her  copyhold  land,  and  to  use  it  for  the  purpose  of 
conveying  minerals  not  only  from  the  Crown  collieries  but 
also  from  the  Sneyd  estate.  He  further  stated  that  he  had 
paid  to  theoccup)^ing  tenant  of  the  copyhold  a  small  yearly 
sum  as  compensation  for  the  user  of  the  surface. 

The  defendant  further  stated  that  the  deep  pit  was  sank 
in  1848  in  a  piece  of  copyhold  land  adjoining  that'  of  Ann 
Adams,  and  was  used  by  the  defendant  in  working  the  mines 
held  under  the  Crown,  and  also  for  working  the  mines  under 
the  Sneyd  estate ;  that  the  coal  and  minerals  from  the  Crown 
property  were  sometimes  conveyed  in  carts  from  the  pit's 
mouth  and  sometimes  by  means  of  the  defendant's  railway 
from  the  mouth  of  the  pit  to  the  North  Staffordshire  Rail- 
way, and  some  of  such  minerals  (both  Crown  and  Sneyd 
incuscriminately)  were  conveyed  by  the  underground  road 
or  crut,  which  was  constructed  after  the  date  oi  the  lease  of 
the  10th  of.  December,  1862,  through  the  mineral  ground  at 
a  depth  of  600  yards  below  the  surface  of  Ann  Adams'  copy- 
hold land  to  the  bottom  of  the  pit,  and  were  thence  raised 
to  the  surface. 

The  defendant  further  stated  that  the  tise  of  the  railway 
and  the  underground  passage  had  been  notorious  for  above 
twenty  years,  also  that  the  mineral  ground  beneath  the 
plaintiffs'  copyhold  land  where  the  crut  had  been  made 
consisted  partly  of  seams  of  coal  and  ironstone,  and  partly  of 
strata  of  clay,  all  which  seams  and  strata  belonged,  as  he 
was  advised,  to  the  Crown,  and  that  the  right  to  work  and 
get,  and  also  to  lise,  such  seams  and  strata  was  vested  in 
him  as  lessee  from  the  Crown  ;  and  that  he  claimed  the  right 
to  use  such  underground  i)assage  for  bringing  minerals  from 
the  Sneyd  estate  for  assisting  him  in  working  the  .mine^ 
thereunder  by  virtue  of  the  express  provisions  of  the  Crown 
lease,  by  which  permission  was  given  him  to  convey  min- 
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erals  from  the  Sneyd  estate  without  paying  any  way-leave 
for  the  same. 

8outhgat€y  Q.C.,  and  C.  Batten^  for  the  plaintiffs:  The 
defendant,  as  lessee  under  the  Crown,  is  only  entitled  to 
*use  the  railway  over  the  plaintiffs'  lands  and  the  [830 
ttnderground  road  for  the  purpose  of  carrying  the  Crown 
minerals,  not  those  worked  in  the  Sheyd  mines,  which  are 
outside  the  manor. 

Although  the  property  in  mines  under  copyhold  lands  is 
in  the  lord,  the  possession  of  the  lands  is  in  the  tenant, 
who  can  maintain  trespass  in  respect  of  an  unauthorized 
nse  of  his  lands:  Lewis  v.  Branthwaite  (');  Keyse  v. 
Powell  (•). 

In  Bowser  v.  Maclean  (*)  it  was  held  that  the  lord  of  a 
manor  might  drive  carriages  along  a  tramway  under  copy- 
holds of  the  manor  for  the  purpose  of  working  mines  witnm 
the  manor,  but  not  of  working  mines  beyond  its  limits. 

The  cases  which  relate  to  tlie  rights  oi  a  lessor  of  freehold 
land  who  has  reserved  mines  and  minerals  from  the  demise 
do  not  apply.  In  Proud  v.  Bates  (*),  where  the  lord  of  a 
manor  had  granted  a  lease  of  waste  land  of  a  manor  with 
a  reservation  of  the  mines,  with  power  to  work- them  and 
with  free  way-leave  to  and  froin  the  same,  it  was  held  that 
the  lessor  and  those  claiming  under  him  were  entitled  to  an 
absolute  way-leave  for  minerals  not  under  the  demised  prop- 
erty. That  case,  however,  will  not  support  the  defendant  a 
contention,  and  does  not  apply  to  the  case  of  a  copyholder 
who  is  entitled  to  the  soil  as  well  as  the  surface.  So,  like- 
wise, the  case  of  Duke  of  Hamilton  v.  Oraham  (*)  has  no 
application. 

•  In  Ooodson  v.  Richardson  (*)  the  court  granted  an  injunc- 
tion to  restrain  the  continuance  of  water  pipes  which  had 
been  laid  in  the  soil  of  a  highway  without  the  consent  of  the 
owner  of  the  soil.  In  like  manner  we  contend  that  the  car- 
rying of  minerals  from  the  Sneyd  mines  over  or  under  the 
plaintiffs^  land  is  a  trespass  which  they  are  entitled  to  come 
to  this  court  to  restrain. 

The  defence  on  the  ground  of  acquiescence  cannot  be 
sustained. 

Chitty^  Q.C.,  and  Cozens- Hardy^  for  the  defendant: 
When  a  manor  contains  minerals  which  are  the  property  of 
the  lord,  he  and  his  lessees  are  entitled  to  work  th^m  in  any 
way  he  thinks  best ;  the  defendant,  therefore,  as  lessee  under 

(')  2  B.  «k  Ad.,  487.  (<)  34  L.  J.  (Ch.),  406.    ' 

(•)  2  E.  A  B.,  182.  (»)  Law  Rep.,  2  H.  L.,  Sc,  166. 

(»)  2  D.  F.  A  J.,  416.  (•)  Law  Rep.,  9  Ch.,  221. 
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831]  the  Crown,  *is  entitled  to  the  use  of  tlie  underground 
road  or  crut  without  the  interference  of  the  copyholder,  who 
has  no  ownership  in  the  subsoil :  Lewis  v.  Branthwaite  (*) ; 
Duke  of  Hamilton  v.  Oraham  (').  The  case  is  analogous  to 
that  of  Ballacorkish  Silver  Mining  Company  y.  Harri- 
son (■),  where  a  reservation  had  been  made  of  minerals  in 
tlie  Isle  of  Man  to  the  Crown,  and  it  was  held  that  the  Crown 
was  entitled  to  the  use  of  all  waters  percolating  by  natural 
process  into  the  mines  when  opened. 

As  regards  the  use  of  the  railway,  the  plaintiffs  are  pre- 
cluded from  raising  any  objection  by  the  acquiescence  of 
Ann  Adams,  their  predecessor  in  title,  who  must  be  taken  to 
have  allowed  the  railway  to  be  constructed  over  her  copy- 
hold land,  by  granting  a  lease  of  her  freehold  land  for  the 
purpose  of  carrying  the  Sneyd  minerals,  which  she  knew- 
could  only  have  been  carried  from  the  deep  pit  over  her 
copyhold  land.  .  Such  acquiescence  disentitles  the  plaintiffs- 
to  relief :  Dann  v.  Spurrier  (*) ;  Duke  of  Beaifforl  v.  Pai- 
rick  (*) ;  Master^  <fec.,  (^  Clare  Hall  v.  Harding  (*). 

Jessel,  M.  B.  :  This  is  really  an  undefended  suit ;  when 
you  come  to  look  at  th'e  admissions  in  the  answer,  there  is 
no  case  whatever  on  the  part  of  the  defendant.  [His  Lord- 
ship then  stated  the  facts.]  It  is  said  that  because  Ann 
Adams,  by  her  lease  of  the  lOth  of  December,  1852,  gave 
the  defendant  the  right  to  carry  the  coals  or  Qiinerals  from 
any  mines  belonging  to  him  or  belonging  to  Snnyd  (for  this 
purpose  it  is  immaterial) — therefore  she  gave  him  a  right  to 
carry  not  only  over  her  freehold,  but  over  the  copjrnold ; 
and  it  is  said  she  must  have  given  him  the  right  for  this  rea- 
son, because  he  afterwards  made  a  communication  under- 
ground from  the  pit  by  means  of  a  crut  to  Sneyd^s  lands  on 
the  other  side  of  the  copyhold  lands,  that  is,  instead  of  sink- 
ing a  pit  in  the  freeholds  of  Sneyd,  which  adjoined  the 
freehold  of  Ann  Adams,  he  made  a  communication  under- 
ground from  the  deep  pit  by  a  crut  through  the  copyhold 
land,  and  then  earned  the  coal  up  the  deep  pit  and  thence 
along  the  railway, 

832J  ^But  it  would  appear  that  at  the  time  Ann  Adams 
granted  the  lease  of  a  part  of  her  freehold  land  for  the  pur- 
pose of  the  railway,  and  gave  the  defendant  the  right  to 
carry  coals  from  any  mines  which  belonged  to  or  were  occu- 
pied by  him — at  that  period  she  did  not  know  how  he  was 
going  to  work  the  mines  of  Sneyd.     She  expressly  granted 

(»)  2  B.  A  Ad.,  4SY.  (*)  7  Vea..  281. 

(«)  Law  Rep.,  2  H.  L.,  Sc,  166.  (»)  17  Beav..60. 

(»)  Law  Rep.,  5  P.  C,  49.  (•)  6  Hare,  278, 
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the  right  over  her  freehold  lands,  but  she  did  not  grant  any 
right  over  her  copyhold  lands.  Acg[uiescence  is  out  of  the 
question.  The  Earl  had  not  only  a  right  to  make  the  works, 
but  he  did  make  almost  all  the  works  previously,  and  he 
had  a  right  to  jnake  them  without  her  consent  and  in  spite 
of  her  refusal.  There  is,  therefore,  no  acquiescence.  If  he 
claims  a  nght  to  carry  coals  from  the  Sneyd  mines  over  her 
copyhold  lands,  he  must  make  out  some  legal  title.  But 
he  has  not  a  shadow  of  legal  title ;  and  as  to  acquiescence, 
there  is  no  e(|uitable  title :  consequently,  as  far  as  that  is 
concerned,  he  is  a  mere  trespasser,  and  he  being  a  trespasser 
comes  within  the  well-estaolished  doctrine  of  Ooodson  v. 
Richardson  (*),  and  Rochdale  Canal  Company  v.  King  (*), 
where  damages  would  be  no  compensation  for  a  right  to 
property,  and  the  plaintiffs  are  entitled  to  prohibit  him  by 
injunction.  There  may  be  little  or  no  injury  to  the  estate^ 
but  if  they  restrain  him  he  will  be  glad  to  pay  a  way-leave. 

The  other  parj;  of  the  case  is  still  more  singular  when  I 
look  at  the  answer.  The  crut  was  made  in  the  way  de- 
scribed, and  the  result  was  that  the  coal  passing  under  the 
copyhold  lands  of  the  plaintiffs,  formerly  of  Ann  Adams,  it 
was  brought  from  Sneyd' s  land  out  of  phe  manor,  through 
an  opening  or  tunnel  under  the  copyhold  lands  belonging  to 
the  plain tiflfs,  without  their  consent. 

Tne  law  np(yi  that  subject  has  been  well  considered,  and 
it  has  been  settled  by  authority  which  is  certainly  binding 
upon  me.  The  law  seems  to  stand  in  this  wa^ :  The  estate 
of  a  copyholder  in  an  ordinary  copyhold  (for  it  is  an  estate) 
is  an  estate  in  the  soil  throughout,  except  as  regards  for  this 
purpose  timber  trees  and  minerals.  As  regards  the  trees 
and  minerals,  the  property  remains  in  the  lords,  but,  in  the 
absence  of  custom,  ne  cannot  get  either  the  one  or  the 
other,  so  that  the  minerals  must  remain  unworked,  and  the 
trees  must  remain  uncut.  The  possession  is  in  the  copy- 
holder; the  property  is  in  the  lord.  If  a  stranger  cuts 
Mown  the  trees,  tne  copyholder  can  maintain  trespass  [833 
against  the  stranger,  and  the  lord  can  maintain  trover  for 
the  trees.  If  the  lord  cuts  down  the  trees,  the  copyholder 
can  maintain  trespass  against  the  lord ;  but  if  the  copyholder 
cuts  down  the  trees,  irrespective  of  the  question  of  forfeit- 
ure, the  lord  can  bring  his  action  against  the  copyholder. 

So  in  the  case  of  minerals.  If  a  stranger  takes  the  miner- 
als, the  copyholder  can  bring  trespass  against  the  stran^r 
for  interfering  with  his  possession,  and  the  lord  may  bring 
trover,  or  whatever  the  form  of  action  may  be  now,  against 

0)  Law  Eep.,  9  Ch..  221.    .  («)  2  Sim.  (N.S.),  78.      . 

18  Eng.  Rep.  109 
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the  stranger  to  recover  the  minerals.  The  same  rule  applies 
to  minerals  as  to  trees.  If  you  once  cut  down  the  tree,  the 
lord  cannot  compel  the  copyholder  to  plant  another.  The 
latter  has  a  right  to  the  soil  of  the  copyhold  where  the  tree 
stood,  including  the  stratum  of  air  which  is  now  left  vacant 
by  reason  of  the  removal  of  the  tree.  So,  if  the  lord  takes 
away  the  minerals,  the  copyholder  becomes  entitled  to  the 
possession  of  the  space  where  the  minerals  formerly  were, 
and  he  is  entitled  to  use  it  at  his  will  and  pleasure.  If  voa 
have  a  shaft  made  ^for  working  the  mines,  the  copyholder 
may  descend  in  the  shaft,  and  either  walk  about  in  the 
space  below,  or  use  it  for  any  other  rational  purpose. 
That  is  the  position  of  the  copyholder.  That  being  so,  and 
there  being  no  minerals  in  this  crut,  if  that  is  the  law, 
the  Earl,  as  Crown  lessee,  cannot  have  a  greater  right  than 
the  Crown,  that  is,  the  lord  or  lady  of  the  manor.  He  has, 
therefore,  no  right  now  to  trespass  on  the  copyhold  for 
any  purpose  whatever,  because  I  assume  he  does  not  want 
it  for  the  purpose  of  working  the  manorial  minerals ;  for 
that  purpose  he  has  a  right  to  use  it ;  but  assuming  that  he 
does  not  want  it  for  that  purpose,  but  only  wants  it  for  the 
purpose  of  carrying  the  coal  from  under  Sneyd's  estate — 
that  is,  foreign  coal — he  has  no  right  to  use  it  at  all.  Of 
course  the  injunction  to  be  granted  will  only  restrain  him 
from  using  it  for  that  purpose ;  it  will  not  ajfect  the  other 
right.  It  is  not  trespass  while  he  carries  Crown  minerals. 
It  is  trespass  when  he  uses  it  for  any  other  purpose. 
I  take  it  that  the  law  is  clearly  settled,  and  I  am  snr- 

Srised  to  hear  it  disputed.  In  the  first  place,  the  law  is  laid 
own,  perhaps  not  as  accurately  as  might  be  wished  as 
834]  regards  the  words  used,  *by  Lord  Campbell  in  Bow- 
ser V.  Maclean  (') :  '^I  am  inclined  to  think  that  a  mistake 
has  been  committed  in  not  distinguishing  between  a  copy- 
hold tenement  with  minerals  under  it,  and  freehold  land 
leased  with  a  reservation  of  the  minerals" — he  should  have 
said  "of  the  mines,"  but  he  has  used  the  words  "reserva- 
tion of  the  minerals,"  meaning  an  exception  of  the  mines — 
"or  freehold  land  where  the  surface  belongs  to  one  owner 
and  the  subsoil,  containing  minerals,  belongs  to  another,  as 
separate  tenements  divided  from  each  other  vertically,  in- 
stead of  laterally."  That  is  quite  intelligible;  what  he 
means  is  this — he  does  not  say  it,  but  he  means  it — It  a  free- 
holder grants  lands  excepting  mines  he  severs  his  estate  ver- 
tically, i.e.,  he  grants  out  his  estate  in  parallel  horizontal 
layers,  and  the  grantee  only  gets  the  parallel  layer  granted 

(')  2  D.  F.  4  J.,  420, 
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to  hira,  and  does  not 'get  any  underlying  mineral  layer  or 
stratum.  That  underlying  stratum  renaains  in  the  gi-antor. 
The  freeholder  retains  the  mineral  stratum  as  part  of  hia 
ownership ;  and  whether  or  not  he  takes  the  minerals  or 
subsoil  out  of  the  stratum,  the  stratum  still  belongs  to  him 
as  part  of  the  vertical  section  of  the  land.  But  he  says  in 
the  case  of  a  copyholder,  that  is  not  so,  because  the  copy- 
holder, though  he  has  no  property  in  the  stratum  in  the 
sense  of  being  entitled  to  take  the  minerals,  has  property 
and  possession  in  this  sense,  that  the  moment  the  minerals 
are  taken  away  the  space  is  in  his  possession,  and  he  only 
can  interfere  with  it,  the  lord  having  no  right  to  do  so. 

The  same  proposition  was  laid  down  in  the  case  of  Lewis 
V.  Branthwait€{),  where  Lord  Tenterden  expressly  puts  it 
that  there  is  no  distinction  between  trees  and  minerals  as 
regards  the  law  of  copyholds,  and  so  in  the  case  before 
Lord  Campbell  of  Keyse  v.  Powell  (*). 

Then  it  has  been  suggested  that  the  recent  case  of  Duke 
of  Hamilton  v.  Oraham  (")  has  somehow  or  other  altered 
the  law ;  but  it  has  not.  That  was  a  Scotch  case,  and  it 
was  treated  as  being  the  same  as  a  grant  by  an  English  free- 
holder. It  exactly  concurs,  therefore,  in  its  reasoning  with 
the  decision  of  * Vice-Chancellor  Wood  in  the  case  of  [835 
Proud  V.  Bates  (*)  and  the  decision  of  Lord  Campbell  in 
Bowser  v.  Maclean  (*),  that  where  a  freeholder  grants  lands 
excepting  the  mines,  he  intends,  first  of  all,  as  a  matter  of 
construction,  to  except  not  merely  minerals,  but  the  portion 
of  the  subsoil  containing  the  minerals ;  in  other  words,  to 
retain  a  stratum  of  the  property.  And  if  he  does  that,  of 
course  the  lessee  or  grantee  has  no  title  whatever  to  the  por- 
tion of  the  stratum  reserved.  That  is  all  that  the  case  of 
DvJce  of  Hamilton  v.  Oraham  (*)  decided.  It  decided  that 
the  same  law  applies  to  Scotland  which  applies  to  England. 
In  a  case  like  that  the  word  **  mines"  meant  subsoil  contain- 
ing the  minerals,  and  not  merely  the  minerals  themselves. 

The  only  other  case  that  was  referred  to  was  the  case  in 
the  Privy  Council  from  the  Isle  of  Man  of  Ballacorkish 
Silver  Mining  Company  v.  Harrison  {*).  It  was  a  case 
decided  upon  exactly  tlie  same  principle.  In  that  case  it 
was  not  merely  a  lord  of  the  manor  depending  upon  his 
ordinary  title  as  lord  of  the  manor,  but  also  upon  the  act 
of  Tynwald,  which  was  an  act  of  Parliament  of  the  Isle  of 
Man,  by  which  the  mines  were  reserved  to  him ;  and  Lord 

(»)  2  B.  A  Ad.,  487.  (*)  84  L.  J.  (Ch.),  406. 

(•)  2  E.  A  B.,  182.  O  2  D.  F.  «k  J.,  416. 

(»)  Law  Rep.,  2  H.  L.,  Sc.,  166.  (•)  Law  Rep.,  6  P.  C,  49. 
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Penzance,  who  gave  the  judgment,  said  this(*):  "The  act 
affirms  that  he  has  excepted  out  of  the  grant  not  only  the 
minerals,  but  that  portion  of  the  soil  which  contains  the 
minerals,  and  which  constitutes  the  '  mine.' ''  Consequently 
they  had  only  tcT  decide  this :  that  on  their  own  interpreta- 
tion of  the  act  the  mine,  meaning  the  portion  of  the  subsoil 
containing  the  minerals,  being  excepted,  remained  in  the 
lord  of  the  manor,  and  the  copyholder  had  nothing  what- 
ever to  do  with  it.  That  was,  therefore,  entirely  distinguish- 
able from  the  ordinary  case  of  an  English  copyholder  who 
had  the  possession  of  the  minerals.  So  far  from  interfering 
with  the  law  as  laid  down  in  other  cases,  that  case  confirms 
it,  because  the  Privy  Council  would  not  have  had  recourse 
to  the  act  of  Parliament  if  the  law  had  given  it  to  the  lord 
of  the  manor  as  part  of  the  customary  law  applicable  to 
copyholders,  and  he  would  have  been  entitled  to  it  entirely 
irrespective  of  the  legislative  provisions  upon  which  he 
relied. 

836]  *That  being  so,  it  appears  to  me  perfectly  clear  on 
this  part  of  the  case  also,  that  the  plaintiffs  are  entitled  to 
the  injunction  which  they  seek.  The  plaintiffs  will  have 
the  costs  of  the  suit: 

Solicitors  for  plaintiffs:  Wedldke  &  Letts^  agents  for 
Keary  &  Marshall,  Stoke-upon-Trent. 

Solicitors  for  defendant:  Worthington  Evans  <ft  Cook, 
agents  for  Hand,  Blakiston  &  Everettj  Stafford. 

(»)  Law  Eep.,  6  P.  C,  62. 
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ACQUIESCENCE. 
See  FftAUDS^  Statutb  of,  148. 


ADEMPTION. 
SeeWtuJi,  524, 100. 
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• 

1.  A  cargo  of  railway  bars  was  shipped 
under  a  charterparty  from  a  port  in 
England  to  Taganrog  in  the  Sea  of 
Azof,  "  or  so  near  thereto  as  the  ship 
conld  safely  get ;"  freight  to  be  paid  in 
London  against  certificate  of  right  de- 
livery of  cargo.  On  the  arrival  of  the 
ship  on  the  I7th  of  December  at 
Kertch,  a  port  about  thirty  miles  from 
Taganrog,  which  was  as  near  as  he 
comd  then  get,  the  captain  found  the 
sea  blocked  with  ice  till  the  ensuing 
spring ;  and  he  proceeded  to  discharge 
the  cargo,  notwithstanding  the  opposi- 
tion of  the  charterer's  agent.  Bv  the 
bill  of  lading  the  carf^o  was  deliver- 
able  at  Taganrog  to  a  Russian  railway 
company,  ''freight  and  conditions  as 
per  charterparty.**  As  no  bill  of  lading 
was  produced  at  Kertch,  the  captain 
placed  the  cargo  in  charge  of  the  cus- 
tom house  authorities;  and  they,  on 
the  27th  of  December,  delivered  it  to 
the  agent  of  the  railway  company,  on 


his  producing  written  authority  from 
the  company  together  with  copies  of 
the  charterparty  and  bill  of  lading,, 
notwithstanding  the  captain's  claim  to 
retain  it  until  the  freight  had  been  paid. 
The  agent  of  the  company  gave  a  writ- 
ten acknowledgment  that  lie  had  re- 
ceived the  cargo  *'  on  the  power  of  the 
charterparty  and  bill  of  lading  passed 
to  me  by  the  railway  company.  The 
ship  then  sailed  from  Kertch.  The 
shipowner  having  sued  the  charterers 
for  freight: 

Held,  first,  that  the  plaintiff  was  not 
entitled  to  fiiU  freight,  as  the  delivery 
at  Kertch  was  not  a  delivery,  so  near 
to  Taganrog  as  the  ship  could  safely 

fet»  within  Uie  charterparty ;  secondly, 
y  Mellor  and  Qualn,  fj.,  that  the 
plaintiff  was  entitled  to  no  freight; 
Cockbum,  G.J.,  being  of  opinion  that 
he  was  entitled  to  freight  pro  rata. 
Meteal/e  T.  BrUannia,  etc  88 

2.  The  defendants  chartered  a'  ship  to 
carry  a  cargo  of  rice  from  Akyab  to  a 
"food  and  safe  port"  in  the  United 
Kingdom,  &c.,  calling  at  Queenstown 
or  Falmouth  for  orders,  which  were  to 
be  forwarded  witliin  forty-eight  hours 
after  notice  of  her  arrival.  The  char- 
terparty contained  the  following  clause 
— "It  IS  further  agreed  that  the  lia- 
bility of  the  charterers  shall  cease  as 
soon  as  the  cargo  is  on  board,  provided 
the  same  is  worth  the  freight  at  port 
of  discharge;  but  the  owners  of  the 
ship  to  have  an  absolute  lien  on  the 
carg^  for  all  freight,  dead  freight,  and 
demurrage,  which  they  shall  m  bound 
to  exercise." 

In  an  action  against  the  charterers 
(who  had  sold  the  cargo  before  arriyal) 
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two  breaches  were  assigned, — 1,  that 
the  defendants  or  their  agents  failed  to 
give  orders  as  to  the  ship's  port  of  dis- 
charge,— 2,  that  they  gave  orders  for 
the  ship  to  discharge  at  a  port  wliich 
was  not  a  "good  and  safe  port"  within 
the  meaning  of  the  charterparty ; 
whereby  the  plaintiffs  were  delayed 
and  put  to  expense  in  obtaining  pay- 
ment of  the  freight : 

Heldy  on  demurrer,  that  the  above 
clause  discharged  the  charterers  from 
all  liability  for  acts  and  defaults  of 
themselves  or  their  agents  happening 
after  as  well  as  before  the  ship  was 
loaded,  whether  covered  by  the  own- 
ers' lien  or  not.     French  v.  Gerber.  286 

3.  A  sailing  yessel  lying  at  anchor  in  a 
foreign  river  was  run  into  and  damaged 
by  an  English  steamship,  which  was  at 
the  time  under  charter  to  proceed  to 
a  neighboring  port  for  a  perishable 
cargo.  The  master  of  the  steamship, 
acting  in  the  interests  of  his  owners 
and  in  order  to  prevent  the  arrest  and 
detention  of  his  yessel  at  the  port 
where  the  collision  occurred,  executed 
a  bond  acknowledging  the  liability  of 
his  vessel,  and  binding  himself  and  his 
owners  for  the  payment  to  the  owners 
of  the  yessel  run  into  of  the  damage 
their  vessel  had  sustained. 

In  an  action  of  wages  and  disburse- 
ments brought  by  the  master  against 
liis  yessel  he  claimed  to  recover,  as  a 
disbursement  for  which  he  was  liable, 
the  amount  of  the  penalty  of  the  bond  : 

Held,  that  the  amount  of  the  penalty 
of  the  bond  must  be  retained  in  court 
out  of  the  proceeds  of  the  Vessel,  to 
answer  any  claim  which  might  be 
established  against  the  master  under 
the  bond.     Tfie  lAmerick,  4L3 

4.  The  master  of  a  yessel  which,  by  his 
default,  had  been  in  collision  with 
another  vessel  in  a  foreign  port,  gave  a 
bond  for  payment  of  the  damages,  and 
so  released  the  vessel : 

Ueldf  in  an  action  for  wages  and  dis- 
bursements brought  by  the  master, 
that  as  against  the  mortgagees  of  the 
yessel  the  amount  of  the  penalty  of  the 
bond  would  not  be  retamed  in  court 
to  meet  any  claim  which  might  be 
established  against  the  master  under 
his  bond.     iTie  Limerick.  450 

6.  The  master  of  a  Russian  ship  received 
on  board  his  vessel  at  St.  Petersburgh 
certain  goods  under  bills  of  lading  in 


the  ordinary  form :  "  Shipped  in 
order  and  condition,  Ac,  to  be  deliv- 
ered in  the  like  good  order  and  con- 
dition at  the  port  of  London."  Cer- 
tain excepted  perils  were  enumerated 
in  the  bills  of  lading,  and  in  the  mar- 
gin thereof  were  the  words,  "  Weight, 
contents,  and  value  unknown."  The 
ship  arrived  at  London,  and  the  goods 
were  delivered  to  the  consignees,  but  a 
^eat  number  of  them  were  found  to  be 
m  a  damaged  state.  At  the  hearing 
of  a  cause  under  the  6th  section  of  the 
Almiralty  Court  Act,  1861,  instituted 
on  behalf  of  the  consignees  against  the 
ship,  it  was.  proved  that  the  damaged 
goods  were,  when  taken  out  of  the  ship, 
in  an  unmerchantable  state,  and  dam- 
aged both  externally  and  internally, 
and  that  the  damage  was  recent^  and 
not  traceable  to  any  inherent  vice  in 
the  goods : 

Heldy  that,  in  the  absence  of  any  satis- 
&ctory  proof  on  the  part  of  the  ship- 
owners that  the  goods  were  in  bad 
condition  when  shipped,  it  was  not  in- 
cumbent on  the  plaintiffs,  in  order  to 
establish  their  case,  to  prove  where  or 
how  the  goods  became  damaged : 

6.  Hdd,  that  the  bills  of  lading  afforded 
evidence  that  externally,  and  so  far  as 
met  the  eye,  the  goods  had  been  ship- 
ped in  good  order  and  condition.  Ttu 
Feter  der  Grosse,  452 

7.  An  action  under  s.  6  of  the  Admiralty 
Court  Act,  1861  (24  Vict  c.  10),  was 
instituted  on  behalf  of  the  assignee  of 
a  cargo  of  hemp  and  other  goods 
against  a  British  ship,  to  recover  dam- 
ages resulting  from  alleged  unreason- 
able delay  in  the  carriage  of  the  goods. 
The  owner  of  the  ship  admittra  his 
liability,  and  the  amount  of  damage 
was  referred  to  the  K^istrar,  assisted 
with  merchants,  to  report  upon.  The 
Registrar  found  that  there  had  been  a 
fall  in  the  market  value  of  hemp,  be- 
tween the  date  when  the  ship  ought  to 
have  delivered  her  cargo  and  the  date 
when  the  delivery  actually  took  place, 

'  and  reported  that  the  plaintiff  was  en- 
titled to  5  per  cent,  interest  on  the  in- 
yoice  value  of  the  hemp  during  the 
period  of  delay,  and  was  not  entitled 
to  further  compensation  in  respect'  of 
the  delay  in  the  delivery  of  the  hemp: 
Heldf  on  appeal,  that  the  Registrar 
ought  to  have  included  in  the  dam- 
ages the  difference  between  the  market 
price  of  the  cargo  at  the  time  when  it 


iin)£x. 
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was  delivered  and  at  the  time  when  it 
ought  to  have  been  delivered.  The 
I*arana.  466 

8.  A  bark,  lyin^  in  the  Madras  Roads, 
was  chartered  to  proceed  to  the  Coro- 
inandel  coast,  and  there  load  a  cargo 
for  London,  at  a  freight  of  66s.  per  ton. 
When  about  to  proceed  to  her  loading 
port,  she  was  run  into  and  seriously 
damaged  by  a  ship  whose  owners  ad- 
mitted their  liability  for  the  collision. 
At  a  reference  before  t)ie  Registrar, 
assisted  by  merchants,  to  assess  the 
damages,  it  was  proved  tliat,  owing  to 

•  the  bark  having  been  delayed  at  Madras 
for  repairs,  rendered  necessary  by  the 
collision,  the  charterers  had  acquired  a 
right  to  cancel  the  charterparty,  and 
that  they  had  cancelled  the  charter- 
party;  afterwards,  when  the  repairs 
were  completed,  the  bark  being  unable 
to  procure  more  profitable  employ- 
ment, sailed  from  Madras  for  London 
with  cargo,  at  a  freight  of  45«.  per  ton. 
The  Registrar  disallowed  a  claim  made 
by  the  plaintiffs  in  respect  of  the  loss 
of  the  charterparty  so  cancelled,  ^nd 
the  plaintiffs  appealed  to  the  court : 

Iieldf  that  the  case  must  be  again  re- 
ferred to  the  Registrar,  with  directions 
to  include  in  the  amount  of  damages  a 
sum  in  respect  of  the  loss  of  the  char- 
terparty.    The  Star  of  India,  476 

9.  A  German  steamship  was  wrecked  in 
British  waters  and  the  lives  of  ten  of 
her  passengers  were  saved  by  the  crews 
of  a  pilot  cutter  and  three  gigs.  Sub- 
sequently divers,  employed  by  the  own- 
ers of  the  cargo  of  the  steamship,  suc- 
ceeded in  recovering  from  the  wreck  a 
large  amount  of  specie.  A  cause  of 
salvage  was  instituted  on  behalf  of  the 
owners  and  masters  and  crews  of  the 
pilot  (fntter  and  the  gigs  against  the 
specie : 

Neldy  that  the  plaintiflis  were  entitled 
to  be  paid  salvage  remuneration  out 
of  the  proceeds  of  the  specie.  Carffo 
of  the  Schiller,  488 

See  Bkmubraob. 

Jurisdiction,  422,  428,  488. 


AGENT. 
See  PuNCiPAL  AND  AoxNT,  169,  176  fio^ 


AFTERr-BORN  CHILDREN, 
flfetf  Wills,  815. 


AGREEMENT. 

1.  The  plaintiff,  a  master  mariner,  ac- 
ceptea  the  command  of  the  defendant's 
ship  under  a  written  agreement,  as  fol- 
lows :  "  I  hereby  accept  the  command  • 
of  the  ship  City  Camn  on  the  follow- 
ing terms :  Salary  to  oe  at  and  after 
the  rate  of  £180  sterling  per  annum.'* 
"Should  owners  require  captain  to 
leave  the  ship  abroad,  his  wages  to 
cease  on  the  day  he  is  required  to  g^ve 
up  the  command,  and  the  owners  have, 
the  option  of  paying  or  not  paying 
his  expenses  travelling  home."  "Wages 
to  begin  when  captain  joins  the  ship  ** : 

Held,  that  the  plaintiff  could    not 
(except  under  unusual  circumstances) 
be  dismissed  without  a  reasonable  no- 
tice.    Creen  v.  WriffhL     224,  228  note. 
* 

2.  Where  there  is  an  irreconcilable  dis- 
crepancy between  a  lease  and  its  coun- 
terpart, the  formel*  must  be  taken  to  be 
correct  rather  than  the  latter. 

8.  Where  the  statement  of  the  duration 
of  the  term  in  the  habendum  differs 
from  that  in  the  reddendum,  the  state- 
ment of  the  term  in  the  latter  will  be 
treated  as  surplusage,  and  the  former 
must  prevail. 

4.  In  1 784,  a  lease  was  granted,  habendum 
for  94i  yeaUB,  reddendum  for  9li  years. 
The  counterpart  in  both  places  had  it  9 1  i 
years;  and  there  were  circumstances 
(not  strictly  evidence)  which  tended 
to  show  that  the  term  really  intended 
to  be  granted  was  91  i  years  only.  In 
ejectment  by  the  assignee  of  the  re- 
version against  the  assignee  of  the  les- 
see, brought  in  1876  : 

Held,  that,  the  lease  being  the  su- 
perior part  of  the  instrument  (treating 
the  lease  and  counterpart  as  one  deed), 
the  statement  in  the  habendum  thereof 
must  prevail ;  and  that,  as  between  the 
parties  to  the  action,  there  could  be  no 
reformation.     BurcKeU  v.  Clark.   282, 

288  note, 

/8«0  Consideration,  118. 
Frauds,  Statute  of. 
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ALDERMEN. 

See  MuinciPAL  CoKPOKAnoirs^  888, 
898  note. 


ANNUITY. 

See  LxGAOT,  779. 

Lm  Estate,  610. 


APPOINTMENT. 

1.  Under  a  marmge  settlemeiit  made  in 
1820,  a  father  luul  a  power  of  appoint- 
ment among  his  children.  He  after- 
wards borrowed  the  funds  subject  to 
the  power,  amounting  to  £6,000,  from 
the  trustees  of  the  settlement,  on  the 
security  of  a  freehold  estate  which  was 
his  own  property. 

On  the  marriage  of  his  only  daugh- 
ter in  1853,  the  father  settled  a  sum  uf 
£3,000  upon  her  out  of  his  own  prop- 
erU'. 

In  1863,  the  father  executed  three 
deeds  of  even  date.  By  the  first,  he 
made  a  yoluntary  settlement  of  the 
freehold  estate  with  some  other  prop- 
erty on  his  eldest  son,  £.,  for  his  life, 
witn  reinainder  for  the  benefit  of  E.'s 
children  or  remoter  issue,  as  £  should 
appoint,  and  in  default  of  appointment, 
to  £.'s  children  equally,  and  in  default 
of  children,  to  himself  in  fee. 

By  a  second  deed,  the  father  ap- 
pointed the  whole  of  the  £6,000  under 
his  marriaee  settlement  to  £.,  abso- 
lutely; and  the  same  deed  contained 
a  release  by  the  Cather  and  his  wife, 
and  also  by  £.  and  the  surviving  trus- 
tee of  the-  settlement,  of  the  mortgage 
debt  of  £6,000,  and  a  conveyance  by 
the  same  parties  of  the  freehold 'estate 
discharged  from  the  mortgage  to  the 
uses  of  tlie  voluntary  settlement  of  even 
date. 

By  a  third  deed,  the  &ther  gave  the 
residue  of  his  property  to  his  only 
other  son,  R. 

The  father  made  his  will,  bearing  the 
same  date,  and  thereby  confirmed  the 
three  deeds  of  even  date,  and  chareed 
his  ultimate  remainder  under  the  hrst 
deed  with  £3.000,  in  favor  of  his  only 
daughter,  M.,  and  subject  thereto,  gave 
the  same  to  R. 


The  father  died  in  1864. 

R,  although  made  a  party  to  the  two 
first-mentioned  deeds  of  even  date,  was 
not  consulted  on  their  preparation,  and 
he  at  first  refused  to  execute  them,  but 
he  did  in  fact  execute  them  in  the  year 
1871: 

Held  (reversinff  the  dedaioii  of  Ma- 
lins,  y.C.),  that  in  the  opinion  of  the 
court  the  arrangement  by  which  the 
mortgage  debt  of  £6,000  had  been  re- 
leased and  the  ultimate  remainder  re- 
served to  the  father  had  not  been  made 
for  the  purpose  of  benefiting  the  ap- 
pointor ;  and  that  the  appointment  waa 
not  fraudulent  or  invalid : 

2.  Held,  also,  that  the  condition  annexed 
to  the  appointment,  that  K  should 
release*  the  estate  from  the  mortgage 

•  debt,  was  not  binding  upon  £•  until  be 
assented  to  the  arrangement ;  and  that 
he  might  have  claimed  the  benefit  of 
the  absolute  appointment  in  his  favor 
discharged  from  the  condition,  but  that^ 
havinff  executed  the  deeds,  he  had  by 
his  vcMuntary  act  assented  to  be  bound 
by  the  conditions^    Hooch  ▼.  TVood.  ft98 

See  Powni,  802. 

WlLLS»700. 


APPROPRIATION. 
See  Bnxa  or  LAnnra,  68SL 


APPURTENANCE& 
See  Wat. 


ARREST. 

1.  When  a  warrant  has  been  issued  to  ap- 
prehend a  person  for  an  offence  less 
than  felony,  the  police  officer  who  ex- 
ecutes it  must  have  the  warrant  in  his 
possession  at  the  time  of  arrest. 

2.  The  appellant  was  summoned  to  an- 
swer an  information  chajving  him  with 
trespass  in  pursuit  of  conies ;  as  he  did 
not  appear  in  obedience  to  the  sum- 
mons, a  warrant  was  issued  for  his  ap- 


DTDEX 


873 


prehension.    The  respondent,  being  a 

Solice  officer  to  whom  the  warrant  was 
irected,  but  not  having  it  in  his  pos- 
session, attempted  to  arrest  the  appel- 
lant,, who  thereupon  committed  an  as- 
sault upon  him ;   . 

Held,  that  the  appellant  could  not  be 
convicted  upon  an  information  charg- 
ing him  with  assaulting  the  respondent 
in  the  execution  of  hia  duty.  Codd  v. 
Cabc  858,  858  noU, 


ASSESSMENT. 

Bee  MuinciFAL  CoRPOBAnoNS,  114,   118 
noU,  841,  848  WfU,  876,  879. 


ASSIGNMENT. 
8§e  BxLLB  OF  Laddto,  189,  682. 


ATTORNEYS. 

1.  The  defendant,  a  solicitor,  was  em- 
ployed by  one  H.  (who  was  a  director 
and  promoter  of  a  limited  company 
then  in  liquidation),  with  the  privity 
of  three  other  persons,  the  holders  as 
nominees  of  H.  of  certain  shares  in  the 
company,  to  take  proceedings  in  con- 
nection with  the  winding  up  of  the 
company.  H.  deposited  with  the  de- 
fendant the  certificates  of  the  shares  for 
the  purpose  of  enabling  him  to  carry 
out  his  instructions,  and  the  defendant 
received  from  the  liquidator  of  the  com- 
pany certain  checks  in  respect  of  the 
shares  standing  in  the  names  of  those 
persons.  In  the  meantime  H.  trans- 
ferred to  the  plaintiffs  his  interest  in 
the  shares,  with  notice  of  the  lien  and 
charge  of  the  defendant  thereon  for  his 
costs,  and  the  defendant,  acting  upon 
the  retainer  of  the  plaintiffs,  continued 
the  proceedings,  and  ultimately  received 
from  the  liquidator  four  several  checks 
payable  to  H.  and  the  other  three  per- 
sons respectively.  In  an  action  to  re- 
cover these  checks: 

Hddf  that  the  defendant  was  entitled, 
as  against  the  plaintiffs,  to  a  lien  upon 
them  for  his  costs  of  all  the  proceeding 
against  the  company  in  respect  of  the 
shares.  Oeneralf  etc.,  v.  Chapman,    823, 

828  note, 

18  Eng,  Rep.  110 


2.  A  solicitor  was  instructed  to  prepare 
a  mortgage,  and  the  title-deeds  of  the 
property  were  deposited  with  him  for 
this  purpose  by  the  mortgagor.  He 
was  also  acting  as  solicitor  for  the 
mortgagee,  and  when  the  mortgage  was 
executed  he  continued  to  hold  the  deeds 
on  behalf  of  the  mortgagee.  The  mort- 
gagor filed  a  liquidation  petition,  and 
the  solicitor  was  employed  on  behalf 
of  the  trustee.  The  trustee  sold  the 
equity  of  redemption,  and  the  solicitor 
received  the  purchase-money: 

Held  (reversinc^  the  decision  of  the 
County  Court  judge),  that  the  solicitor 
had  a  lien  on  the  deeds  against  the 
mortgagor,  and  was  entitled  to  retain 
out  of  the  purchase-money  the  amount 
of  costs  due  to  him  from  the  mortgagor. 
Matter  ofMeaeengcr.  529 


AUTHORITT. 
See  BoiTA  Fmx  Pu&ohaseb,  706,  710  noie. 


B. 


BAILMENT. 
See  Cakbdcr,  288,  251  noU. 


BANKRUPTCY. 

1.  When  the  court  sees  that  a  bankruptcy 
petition  has  been  made  use  of  for  an 
inequitable  purpose,  as,  for  instance,  to 
extort  money  from  the  debtor,  it  will 
refuse  to  make  an  adjudication,  even 
though  there  is  a  good  petitioning  cred- 
itor's debt,  and  an  act  of  bankruptcy  has 
been  committed.  JbTotftfr  o/*  i>avM.    619 

Bee  PanrciFAL  and  Sukxtt,  618. 
Salb,  841. 


BETTING  AND  GAMING. 
Bee  Wagkb,  202. 
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BILLS  OF  EXCHANGE. 

See  Bills  of  Lading,  682. 
Lien,  8S3. 
Principal  and  Sl^tt,  613. 


BILLS  OF  LADING. 

1.  The  plaintiff  was  io  the  habit  of  re- 
ceiving floods  consigned  to  him  by  L. 
for  sale  upon  commission,  and  in  order 
to  place  L.  in  funds  for  the  purchase 
of 'the  goods,  agreed  to  allow  L.  to 
draw  upon  him.  The  documents  of 
title  of  the  goods  were  hypothecated  to 
the  plaintiff  to  enable  him  to  provide 
funds  to  meet  the  bills  so  drawn  by  L. 
The  plaintiff  accordingly,  and  at  the 
request  of  L.,  arranged  for  the  sale  of  a 
parcel  of  goods,  to  be  shipped  by  a 
vessel  chartered  by  the  buyers,  and 
L.,  having  drawn  upon  the  plaintiff 
for  that  purpose,  purchased  and  shipped 
the  goods.  The  bill  of  lading  was 
handed  to  L.,  but  never  forwarded  to 
the  plaintiff,  and  L.'s  affairs  being  put 
in  liquidation,  the  liquidator  placed  the 
bill  of  lading  in  the  hands  of  the  de- 
fendants with  instructions  not  to  part 
with  it  until  they  were  paid  the  value 
of  the  goods,  and  they  accordingly  re- 
fused to  give  it  up  to  the  plaintiff: 

Held^  tliat  the  plaintiff  had  an  equita- 
ble right  to  the  bill  of  lading,  and  was 
entitled  to  sue  the  defendants  for  the 
wrongful  detention  of  it.  Lubscher  v. 
Comptoir,  etc,  139 

2.  How  far  conclusive  and  how  far  may 
be  varied  by  parol  evidence  to  show 
condition  of  cargo.  The  Peter  der 
Groue.  462 

8.  Bills  of  exchange  were  drawn  by  the 
vendor  and  shipper  of  goods  upon  the 
purchaser  for  the  invoice  prices  of 
the  goods,  with  a  direction  to  place  the 
same  to  account  of  the  shipments.  On 
the  acceptance  of  the  bills  by  the  pur- 
chaser the  bills  of  lading  were  handed 
over  to  him.  The  bills  of  exchange 
were  dishonored  at  maturity,  and  the 
purchaser  became  bankrupt  -: 

Neld,  that  there  was  no  speci6c  ap- 
propriation of  the  proceeds  of  sale  of 
the  goods  to  meet  the  bills  of  exchange. 
In  re  EntwisUe.  632 


BILL  OF  SALE. 


See  Chattel  Mortgage. 


BOARD  OF  HEALTa 
See  Nuisance,  849. 


BONA  FIDE  PURCHASER. 

1.  A  mortgage  contained  a  power  of  sale 
to  be  exercised  by  the  mortgagee  after 
default,  with  a  proviso  that  upon  any 
sale  purporting  to  be  made  in  pursu- 
ance of  the  power,  the  purchaser  should 
not  be  bound  to  inquire  whether  default 
had  been  made  in  payment  of  any  prin- 
cipal or  interest,  or  as  to  the  propriety 
or  expedlencv  of  such  sale,  and  that> 
notwithstanding  any  impropriety  or 
irregularity  in  any  such  «ile,  the  same 
should,  as  regarded  the  protection  of 
the  purchaser,  be  taken  to  be  within 
the  power,  and  the  remedy  of  the  mort- 
gagor should  be  in  damages  only. 
The  mortgagee  purported  to  exercise 
the  power  in  favor  of  a  purchaser  for 
value.  In  a  suit  by  an  incumbrancer 
of  the  mortgagor  to  establish  his  prior- 
ity over  the  mortgagee,  it  was  alleged 
that  if  the  accounts  were  taken  it 
would  show  that  the  security  was  satis- 
fied at  the  time  of  the  sale : 

Held,  that  the  sale,  having  been  made 
to  a  bona  fide  purchaser  witnout  notice, 
was  valid,  even  if  the  security  should 
prove  to  have  been  satisfied.  Dicker 
V.  Atifferetein,  706,  710  note. 


BOND. 


See  MoBTGAOE,  688. 


BROKERS. 

See  Custom,  636. 
Lien,  838. 
Principal  and  Agent,  294,  86  L 
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BURIAL. 

1.  On  an  application  for  a  faculty  to 
sanction  the  appropriation  of  a  portion 
of  a  churchyard,  which  had  been  closed 
for  burials  under  an  Order  in  Council, 
for  the  purpose  of  a  public  garden,  the 
court  authorized  the  construction  of 
footpaths  in  such  portion  of  the  church- 
yard for  the  convenience  of  the  pa- 
rishioners, and  the  erection  of  gates 
to  give  them  access  to  it/  Matter  of 
8L  George,  etc,  422,  426  note. 


BUSINESS. 

1.  When  receiver  authorized  to  carry  on 
and  to  pay  expenses  first  from  receipts. 
Matter  of  Hegeiift  Canal  Ironyfork$,  588 

See  ExiouToas  and  ADMnnsTRATORa,  797. 


c. 


CARGO. 


See  Admikaltt,  466. 


CARRIER. 

1.  To  an  action  for  the  loss  of  pictures 
delivered  by  plaintiff  to  be  carried  by 
defendants,  a  railway  company,  de- 
fendants pleaded  the  Carriers  Act  (1 
Wm.  4,  c.  68),  and  plaintiff  replied 
that  the  loss  arose  from  the  felonious 
acts  of  defendants'  servants. 

The  pictures  were  loaded  in  a  van  in 
the  defendants'  yard  ready  to  be  sent  to 
their  destination,  when  a  man  repre- 
sented himself  to  be  C,  a  driver  in 
the  employ  of  M.,  who  carried  for  de- 
fendants, and  defendants'  delivery  clerk 
gave  the  man  a  pass  which  enabled  him 
to  drive  the  van  out  of  the  yard,  and  so 
to  steal  the  pictures.  There  was  a 
man  named  C.  in  M.'s  employ,  but  he 
was  not  the  guilty  person.  The  court 
having  power  to  draw  inferences  of 
fact: 

Held,  that  the  defendants  were  not 
estopped  from  denying  that  the  thief 


was    their    servant.      Way   t.    Great 
Saetem,  etc,  126,  129  note, 

2.  On  the  deposit  of  articles  at  the  cloak 
room  at  a  railway  station,  a  charge  is 
made  of  2</.  for  each,  and  the  depositor 
receives  a  ticket  on  the  face  of  wnich  is 
printed  the  times  of  opening  and  clos- 
ing the  cloak  room,  and  the  words  "  See 
Back ;"  and  on  the  back  there  is  a  no- 
tice that  "  the  company  will  not  be  re- 
sponsible for  any  package  exceeding  the 
value  of  £10."  A  placard,  upon  which 
is  printed  in  legible  characters  the 
same  condition,  is  also  hung  up  in  a 
conspicuous  place  in  the  cloak  room. 

The  plaintiff  deposited  his  bag  (of 
the  value  of  £24  12^.)  in  the  defendants' 
cloak  room,  paid  2^.,  and  received  a 
ticket.  The  bag  was  lost  or  stolen. 
In  an  action  to  recover  its  value,  the 
plaintiff  swore  that,  on  receiving  the 
ticket,  he  placed  it  in  his  pocket  with- 
out reading  it,  imagining  it  to  be  only 
a  receipt  for  the  money  paid  for  the 
deposit  of  the  article ;  that  he  did  not 
see  the  condition  at  the  back  of  the 
ticket ;  nor  did  he  see  the  notice  hung 
up  in  the  cloak  room.  The  judge  left 
two  questions  to  the  jury, — 1.  Did  the 
plaintiff  read  or  was  he  aware  of  the 
special  condition  upon  which  the  arti- 
cle was  deposited  ?  2.  Was  the  plain- 
tiff, under  the  circumstances,  under 
any  obligation  in  the  exercise  of  rea- 
^nable  and  proper  caution,  to  read  or 
to  make  himaelf  aware  of  the  condi- 
tion? 

The  jury  answered  both  questions 
in  the  negative,  and  a  verdict  was  en- 
tered for  the  plaintiff: 

Heldf  that,  upon  these  facts  and  find- 
ings, the  company  were  responsible 
for  the  loss  of  the  bag. 

8.  Mere  notice,  not  brought  home  to  and 
assented  to  by  the  depositor,  is  not 
enough  in  such  a  case  to  relieve  the 
company  from  liability.  Parker  v. 
South  Eaetem,  etc,  238,  251  note. 


CASES    OVERRULED,    REVERSED 
AND  CONSIDERED. 

Anderson  v,  Morice,  14  En^.  Rep.,  455, 
affirmed.  1 

Anderson  «.  MoricQ,  11  Eng.  Rep.,  252, 
reversed,  1 
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Aspden  v.  Seddon,  12  Eng.  Bep.,  778. 
see  ?99 

Bain  «.  Brand,  Court  Session  Cases,  4th 
series,  vol.  2,  p.  256,  reversed,        44 

Begbie  «.  Phospnate,  etc.,  14  £ng.  R., 
296,  affirmed.  113 

Bingham  v.  Brougham,  1  Yes.  Sen., 
126,  considered.  820 

Casson  «.  Roberts,  81  Beav.,  613,  ques- 
tioned.  148 

Clyde,  etc.,  v.  Barclay,  Scotch  Cases, 
4th  series,  vol.  2,  p.  842,  affirmed.  72 

Davis  V.  Morier,  2  Coll.,  303,  distin- 
ffuished.  552 

Testing  v.  Allen,  12  M.  &  W.,  279.  5 
Hare,  678,  disapproved.  770 

Frith  V.  Forbes,  4  De  G.,  Fisher  & 
Vones.  409,  explained.  632 

Hallen  v.  Runder,  1  Cromp.,  Mees.  ft 
Rose. ,  266,  foUamd.  181 

Henderson  v.  Stevenson,  18  Eng.  Rep., 
141,  discxused.  288 

Hill  V.  Crook,  L.  R.,  6  Chy.,  311,  L.  R., 
6  H.  L..  265,  7  Eng.  R.,  1,  se^      815 

Horfs  Case,  15  Eng.  Rep.,  762,  fol- 
lowed.  563 

Limerick,  The,  ante,  413,  reversed  in 
part.  450 

Marsden's  Trust,  4  Drewry,  594,  con- 
sidered. 598 

Moseley's  Trust,  L.  R.,  11  Eq.,  499, 
disapproved.  739 

Osbom's  Trust,  L.  R.,  12  Eq.,  392,  dis- 
tinguished. 492 

Paice  V.  Walker,  L.  R.,  5  Exch.,  173, 
discussed.  361 

Phosphate,  etc.,  v.  MoUeson,  Scotch 
Cases,  4th  series,  voL  1,  p.  840,  qf- 
firmed.  63 

Pigou,  Matter  of,  8  Madd.,  136,  disap- 
proved. 841 

Potter  V.  Duffleld,  9  Eng.  Rep.,  664, 
discussed.  143 

Radley  v.  London,  etc.,  12  Eng.  Rep., 
544,  reversed.  87 

Radley  v.  London,  etc.,  8  Eng.«R.,  516, 
affirmed.  87 

Sale  V.  Lambert.  9  Eng.  R.,  661,  dis- 
cussed. 148 

Sheldon  v.  Sheldon,  8  Jur.,  877,  consid- 
ered. 505 

Sheppard's  Touchstone,  292,  queition- 
ed.  724 

Sidney  v.  Wilmer,  1  Hem.  k  Miller, 
376,  disapproved.  569 

Spencer's  Case,  5  Coke  Rep.,  16%  dis- 
tinguished. 760 

Tardiff  v.  Robinson,  27  Beav.,  629  note, 
distinguished.  681 

Topham  v.  Duke  of  Portland,  L.  R..  5 
Chy.,  40,  e<msidered,  698 


CEMETERY. 
8ee  BuuAL^  422,  426  fio<0. 


CHANCERY. 
See  HuBLOOio,  787,  788  noU, 


I  CHAROE. 

1.  When  legacy  in  lieu  of  dower  chai^ged 
on  real  estate.    Jipper  t.  Boper,      779 

See  LasAOT,  784. 


CHARITY. 
See  Wills,  644. 


CHARTEEPARTY. 
See  Aduulaltj,  88,  286. 


CHATTEL  MORTGAGE. 

1.  Under  s.  69  of  the  Merchant  Shipping 
Act,  1854  (17  A  18  Vict  c.  104),  the 
only  effect  of  the  omission  to  register  a 
mortgage  of  a  ship  is,  to  postpone  the 
mortgagee's  claim  to  that  of  a  sabae- 
quent  mortgagee  or  transferee  whose 
morteag^  or  transfer  is  registered  be- 
fore It.  Therefore  the  non-registration 
of  the  mortgage  affords  no  answer  to 
the  cltAm  of  the  first  mortgagi>e  to . 
freight  earned  by  the  ship  as  agafaist  a 
purchaser  of  the  carffo  without  nodce 
of  the  mortgagee's  tiUe. 

2.  The  mere  omission  by  a  person  to  do 
something  which  it  is  not  his  duty  to 
do,  but  which  if  done  would  hare  pre- 
vented loss  to  another,  is  not  sufficient 
to  render  such  person  liable  for  such 
loss,  or  to  deprive  him  of  any  right 
which  he  would  otherwise  have  had 
against  the  other. 
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8.  An  unregistered  mortgage  of  a  ship 
paesea  to  the  mortgagee  the  ownership 
of  the  ship,  as  against  a  subsequent 
equitable  assignment  of  the  freight  to  a 
third  person, — at  all  events,  in  the  ab- 
sence of  fraud  or  such  gross  and  wilful 
negligence  as  is  equivalent  to  fraud. 

i.  On  the  Ist  of  December,  1874,  M.,  the 
owner  of  60/64ths  of  the  ship  Stone- 
house,  then  at  San  Francisco  (the  cap- 
tain being  owner  of  the  residue),  mort- 
gaged his  interest  to  the  plaintiffs  for 
£7,500  and  further  advances.  Freights 
not  being  obtiunable  at  San  Francisco, 
the  captain  on  the  2d  of  December  pro- 
cured a  shipment  of  wheat  there  "  on 
account  of  the  ship,"  which  cargo  was 
consigned  to  the  orders  of  the  shippers, 
under  bills  of  lading  stating  the  freight 
payable  on  delivery  to  be  U.  per  ton, 
and  they  (the  shippers)  drew  oills  on 
M.  for  the  price  at  sixty  days'  sight, 
which  were  attached  to  the  bills  of  la- 
ding. The  ordinary  freight  at  this  time 
was  65«.  per  ton.  On  the  4th  of  Janu- 
ary, 1876,  the  defendauts  advanced  M. 
£3(,000,  and  on  the  22d  of  February  a 
further  sum  of  £9,000,  on  the  security 
of  the  cargo,  without  notice  of  the  plain- 
tiffs' mortjrage, — it  being  arranged  that 
they  should  sell  the  cargo  and  receive 
the  proceeds  on  M.*8  account.  Before 
carrying  out  this  arrangement  with  M., 
the  defendants  searched  the  ship's  regis- 
ter, and  found  no  registered  incum- 
brance of  his  interest  therein.  On  the 
2d  of  February,  1875,  there  was  a 
further  mortgage  of  the  ship  by  M.  to 
the  plaintiffs  for  £4,000  and  further 
advances.  On  the  26th  of  February, 
M.  assigned  to  the  defendants  tlie 
freight  of  the  Stonehouse  at  55s.  per 
ton;  and  on  the  2d  of  March  M.  fur- 
ther mortgaged  his  interest  in  the  ship 
to  one  U.,  who  registered  his  mortgage 
on  the  8d  of  March.  The  plaintiffs' 
mortgages  were  not  registered  until  the 
6th  of  March. 

The  Stonehouse  arrived  at  Liverpool 
on  the  ISth  of  April,  when  U.  and  the 
plaintlffis  took  possession  of  her.  H., 
being  satisfied  with  his  security  on 
the  ship,  did  not  claim  the  freight 

On  the  19th  of  February,  1875,  the 
defendants  and  M.  sold  the  careo  to 
J.  A  Co.  on  the  terms  of  freight  being 
piud  at  65s.  per  ton;  and  by  subse- 
quent arrangement  the  defendants  ac- 
quired the  rights  of  J.  <fc  Co. : 

Held,  that  H.,  the  first  registered 
mortgagee  having  abandoned  idl  claim 


6. 


to  the  freight,  the  plaintiflb  as  second 
mortgagees  were  entitled  to  claim  it 
^  against  the  defendants.  Keith  v. 
Burraum,  .  27S 

The  execution  by  the  grantor  of  a  bill 
of  sale  which  was  not  made  under  pro- 
cess and  which  required  registration 
was  attested  by  two  witnesses,  and 
contained  a  description  of  the  residence 
and  occupation  of  each  witness.  The 
affidavit  filed  with  the  bill  contained  a 
description  of  the  residence  and  occu- 
pation of  only  one  of  the  attesting  wit- 
nesses: 

Ueldf  that  the  affidavit  was  not  suffi- 
cient to  satisfy  17  <fE  18  Vict.  c.  S6, 
8.  1,  since  it  did  not  contain  a  descrip- 
tion of  the  residence  and  occupation  of 
"  every  attesting  witness." 

The  grantor  of  a  bill  of  sale  of  house- 
hold furniture  managed  a  business  as 
servant  to  the  grantee  at  a  weekly  sal- 
ary, and  was  dlowed  to  reside  in  the 
house  where  the  business  was  carried 
on  and  to  use  the  furniture  as  part  of 
his  salary,  the  grantee  residing  else- 
where. The  goods  having  been  taken 
in  an  execution  against  the  grantor  and 
the  bill  not  having  been  duly  regis- 
tered : 

Held,  that  the  goods  were  in  the  pos- 
session of  the  grantor  within  the  mean- 
ing*of  17  A  18  Vict.  c.  36,  ss.  1,  6,  and 
that  the  execution  creditor  was  entitled 
to  them  as  against  the  grantee.  Fick- 
ard  Y.  Marriage,  864 

Bee  DiRSOTOsa,  761. 


CHECK. 
See  FoaaxD  Inbtbumkitt,  868. 


CHILDREN. 
See  Wills,  816. 


cmr. 

See  MuNioiPAL  Corporations,  114, 
118  noU,  841,  848  noU, 
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CODICIL. 
I       See  Wills,  461,  468,  786. 


COLLISION. 
8u  Admz&altt,  418,  460,  476. 


COLONIES. 
See  LnoTATioNB,  Statuts  or,  512. 


COMMISSIONS. 
See  Custom,  685. 


COMMON  INTEREST. 
See  FoBXBs  Suit,  717. 


CONDITION. 

See  Appointmxnt,  598. 
Salb,  841. 


CONFIRMATION. 
See  Wills,  505. 


CONSIDERATION. 

1.  Defendants,  a  liinited  company,  being 
possessed  of  a  process  (for  which  a 
patent  had  been  taken  out  in  England, 
bat  not  for  the  foreign  city  of  B,)  for 
the  utilization  of  sewage,  agreed  to  sell 
to  plaintiff  for  £16,000  the  sole  and 
exchisive  right  to  use  and  exercise  the 

'  patent  in  B.  Plaintiff  was  aware  that 
by  the  law  existing  at  B«  no  exclusive 
right  to  use  the  process  there  could  be 


obtained.  The  object  of  plaintiff  in 
buying  the  exclusive  right  was,  that 
he  might  form  a  company  for  using 
the  process  in  B.,  and  might  induce  per- 
sons to  take  shares  in  the  company  un- 
der the  belief  that,  if  the  company 
bought  of  the  plaintiff  the  right  sol^ 
to  hira  by  defendants,  the  company 
would  be  entitled  to  the  exclusive  use 
of  the  process  in  B.  Plaintiff  sued  de- 
fendants to  recover  the  £16,000  on  the 
ground  that,  as  there  was  no  exclusive 
right  to  the  use  of  the  process  in  B., 
the  consideration  had  failed : 

Held  (affirming  the  judgment. of  the 
Queen's  Bench),  that  no  action  could 
be  maintained,  1,  on  the  ground  that, 
although  defendants  ostensibly  sold  the 
exclusive  right  to  use  the  process  at 
B.,  yet  plaintiff's  object  being  to  float 
a  company,  and  induce  persons  to  take 
shares  in  it,  he  had  intended  to  buy  the 
right  whether  ejcclnsive  or  not,  and  he 
had  in  fact  obtained  that  for  which  he 
had  paid  the  £16,000 ;  2,  on  the  ground 
that  plaintiff  being  aware  that  no  ex- 
clusive right  to  use  the  process  in  B. 
could  be  obtained,  had  entered  into  a 
contract  with  defendants  in  contempla- 
tion of  a  fraud  upon  the  shareholaers 
of  the  intended  company.  Begbk  T. 
PhoephaU,  etc,  118 


CONSIGNOR  AND  CONSIGNEE. 
See  Bills  of  Ladino,  189. 


CONSPIRACY. 
See  Criminal  Law,  152. 


CONSTRUCTION. 

See  SsTTLEMXirr. 
Wills. 


CONTRIBUTORY  NEGLIGENCE. 
See  NxGLiQENOX,  87,  72,  82  note. 


CONVERSION. 

See  Bills  of  Lading,  189. 

Principal  and  Aoxnt,  184. 
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CREDITORS. 
See  Fbauditlent  Conyxtanobb,  844. 


CONVEYANCE. 
See  Mines,  899. 


CORPORATIONS. 

See  Consideration,  118. 
Criminal  Law,  1 52. 
Stockholders,  794. 


COSTS. 

# 

See  Security  for  Costs,  191. 
Stockholders,  794. 


COVENANTS. 

1.  A  purchaser  of  a  piece  of  land  with  a 
well  or  spring  upon  it  covenanted  with 
the  vendor,  who  retained  land  adjoin- 
ing^ intended  to  be  disposed  of  for 
building  sites,  to  erect  a  pump  and  re- 
servoir, and  to  supply  water  from  the 
well  to  all  houses  built  on  the  vendor's 
land: 

ffeld,  1,  that  both  the  benefit  and 
the  burden  of  the  covenant  ran  with 
the  land,  and  that  the  case  was  not 
within  the  second  resolution  in  Speti- 
eer*n  Cane,  but  if  not,  a  sub-purchaser 
with  notice  of  the  covenant  was  bound 
by  it: 

2.  Held,  2,  that,  though  the  covenant  was 
not  one  of  which  the  court  Wbuld  de- 
cree specific  performance  directly  as 
being  for  the  construction  of  works 
which  the  court  could  not  superintend, 
it  could  be  enforced  indirecth^  by  an 
injunction  restraining  the  defendant 
from  allowing  the  work  to  remain  un- 
performed.    Cooke  v.  Chileott.        760, 

IQS.note. 


CRIMINAL  LAW. 

I.  Oonepiraey.    In  an  indictment  for  con- 
spiracy, the  first  count  slated  that  the 
undertaking  called   "The    Stock   Ex- 
change'' was  managed  by  a  committee 
for  general  purposes,  who  had  adopted 
rules  and  regulations  for  the  conduct 
of  business  on  the  Stock   Exchang<«. 
and  that  the  defendants  were  respect- 
ively directors,  secretary,  and  promo- 
ters of  the  E.  Company,  Limited,  a  new 
company  which  had  proposed  to  raise 
a  capital  of  £35,00<)  by  subscriptions 
of  shares  of  £1  each  m  addition  to 
£16,000  represented  by   15,000   fully 
paid-up    shares.      That  by  the   rules 
and  regulations  of  the  Stock  Exchange 
all  persons  dealing  in  the  shares  of  a 
new  company  required,  for  the  purpose 
of  making  their  contracts  enforceable 
according  to  these  rules  and  regula- 
tions, that  a  special  settling  day  should 
be  fixed  by  the  committee  for  general 
purposes,  upon  which  day  all  shares 
which  had  been  theretofore  bought  and 
I      sold  should  be  delivered  and  paid  for, 
Ac     That  application  had  been  mado 
on  behalf  of  the  defendants  to  the  com- 
mittee to  appoint  a  settling  day  for 
transactions  in  the  shares  of  the  com- 
pany, and   that  it  became  necessary 
that  the  company  should  comply  with 
certain  rules  duly  issued  by  the  com- 
mittee, to  the  effect,  first,  that  a  set- 
tling day  would  be  appointed,  provided 
that  no  allegations  of  fraud  be  sub- 
stantiated, that  there  had  been  no  mis- 
representation or  suppression  of  mate- 
rial facts,  «kc.    Secondly,  that,  previous 
to  such  application  being   submitted 
to  the  committee,  production  of  the 
following    documents    should    be    re- 
quired— the   original  applications   for 
shares,   together   with    the   allotment 
book    signed    by  the    chairman    and 
secretary  to  the  company,  and  a  certifi- 
cate signed  in  like  manner  stating  the 
number  of  shares  applied  for  and  un- 
conditionally allotted,  and  the  amount 
of  deposits  paid  thereon.     Averment, 
that  the  defendants  conspired   to  de- 
ceive Z.  and  others,  the  committee  for 
general  pulses,  and  to  induce  them 
to  appoint  a  settling  day,  and  falsely 
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pretended  to  them  that  the  number  of 
shares  of  the  company  applied  for  by 
the  public  was  34,865,  and  the  amount 
received  on  application  £17,182  10«.; 
that  15,000  of  the  shares  of  the  com- 
pany had  been  allotted  to  the  patentee, 
and  that  no  shares  of  the  company  had 
been  conditionally  allotted;  whereas 
no  shares  had  been  applied  for  by 
the  public,  the  greater  number  of  the 
shares  had  been  allotted  to  the  ap 
plicahts  upon  condition  that  they  should 
not  be  called  on  to  pay  for  them,  and 
whereas  nothing  had  oeen  received  by 
the  company,  upon  the  application  for 
the  shares;  and  16,000  fully  paid-up 
shares  had  not  been  taken  by  the  pat- 
entee, &c. 

Second  count:  That  defendants  were 
respectively  directors,  secretary,  and 
promoters  of  the  £.  Company,  Limited, 
and  that  application  had  been  made 
on  behalf  of  the  company  to  the  com- 
mittee for  general  purposes  of  the 
Stock  Exchange  to  order  the  quotation 
of  the  company  in  the  official  list  of  the 
Stock  Exchange  under  a  rule  duly  is- 
sued by  the  committee,  to  the  effect 
that  the  committee  would  order  the 
quotation  of  a  new  company  in  the 
official  list,  provided  that  the  company 
was  oi  bona  fide  character,  ifrc;  that  the 
requirements  of  the  second  of  the  rules 
mentioned  in  the  first  count  had  been 
oomplied  with — ^that  two-thirds  of  the 
whole  nominal  capital  proposed  to  be 
issued  (shares  reserved  or  granted  in 
lieu  of  money  payments  to  concession- 
aires, owners  of  property,  or  others 
not  being  counted  in  sucn  two-thirds) 
had  been  applied  for  and  uncondition- 
ally allotted  to  the  public — and  that  a 
member  of  th^  Stock  Exchange  is  au- 
thorized by  the  company  to  g^ve  full 
information  as  to  the  formation  of  the 
undertaking,  and  able  to  satisfy  the 
conmiittee  as  to  all  particulars  they 
may  require.  Averment,  that  the  de- 
fendants requested  a  firm  of  stock- 
brokers to  give  the  information  before 
mentioned,  and  to  apply  to  the  com- 
mittee to  order  th^  quotation  of  the 
shares  of  the  company  in  the  official 
Ust,  and  employed  the  brokers  to  sell 
6,000  shares  of  the  company  on  .behalf 
of  alleged  vendors  of  patents,  and  that 
the  defendants  conspired  to  deceive  the 
committee,  and  to  induce  them,  con- 
trary to  the  true  intent  and  meaning 
of  the  rules  mentioned  in  this  and  the 
first  coimt,  to  order  a  quotation  of  the 
shares  of  the  company  in  the  official 


list  of  the  Stock  Exchange,  and  thereby 
to  Induce  and  persuade  divers  of  the 
Queen's  subjects,  who  should  them- 
selves buy  and  sell  the  shares  of  the 
company,  to  believe  that  the  company 
was  duly  formed  and  constituted,  and 
had  in  all  respects  complied  with  the 
rules  of  the  Stock  Exchange,  so  as  to 
entitle  the  company  to  have  their  shares 
quoted  in  Uie  official  list.  And  that 
the  defendants,  in  pursuance  of  the  con- 
spiracy, falsely  pretended  to  Z.  and 
others,  members  of  the  committee,  that 
the  number  of  shares  applied  for  by 
the  public,  <&c.  (repeating  the  fialse  pre^ 
tences  mentioned  in  the  first  count), 
and  did  thereby  induce  the  committee 
to  order  the  shares  to  be  quoted  in  the 
official  list  after  the  28th  of  May,  1874. 

At  the  trial  the  jury  found  ihaX  the 
defendants  were  guilty  of  obtaining  a 
settlement  on  the  Stock  Exchange  by 
false  and  fraudulent  means,  and  a  ver- 
dict of  gn^ilty  was  entered : 

Hdd,  on  a  motion  in  arrest  of  judg- 
ment (Cockburn,  C.J.,  doubting)  that 
the  second  count  was  good,  as  it  must 
be  taken  by  necessary  inference  to  al- 
lege that  the  object  of  the  conspiracy 
was,  not  merely  to  obtain  a  settling 
day  and  official  quotation  upon  the 
Stock  Exchange,  and  so  to  induce  per- 
sons to  believe  that  the  company  was 
duly  formed  and  constituted,  but  also 
to  induce  persons  to  act  on  that  belief 
and  to  deal  in  the  shares  of  the  com- 
pany; 

2.  Semble,  per  Cockburn,  C.J.,  that  the 
first  count  was  defective,  as  it  did  not 
show  any  conspiracy  to  defraud  the  pub- 
lic    Ji^/iita  V.  AspinalL   152,  168  note, 

8.  Highway,  Upon  the  trial  of  an  indict- 
ment for  the  non-repair  of  a  highway, 
it  appeared  that  the  highway  ran  alonf 
the  slope  of  a  hill  several  hundred 
feet  above  the  level  of  a  ralley  be- 
neath. Two  landslips  occurred  on  the 
slope  of  the  hill,  comprising  many 
acres  of  land,  and  part  of  the  highway 
was  carried  away  into  the  valley  below, 
and  its  place  filled  up  with  earth, 
stones'  and  other  debris.  The  debrla 
was  atone  point  twent3'-five  feet  above, 
and  at  another  two  feet  below,  the 
level  of  the  old  road,  and  occupied  Uie 
line  or  track  of  the  highway.  At  the 
point  where  It  was  twenty-five  feet 
aliove  the  level  of  the  old  road  it  had 
been  ascertained  by  boring  that,  for  a 
depth  of  tliirty  an^  a  half  feet  from 
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the  Burface,  there  was  nothing  bat  soil,  | 
shale  and  stones,  and  that  there  was 
no  trace  of  the  old  metalled  road,  bnt 
the  line  of  it  was  known  and  admitted. 
Evidence  was  given  that  it  was  prac- 
ticable to  form  a  road  along  the  old 
track  of  a  similar  character  to  the  ad- 
joining parts  of  the  old  road  at  a  cost 
of  £841 : 

Heid,  the  court  having  power  to 
draw  infereixoes  of  fafet,  that  there  was 
no  proof  of  such  destruction  of  the 
highway  as  to  exempt  the  parish  from 
their  liability  to  repair  it.  Regina  r, 
Oreenhaw.  188 


CUSTOll. 

1.  A  shipowner  had  for  several  years 
had  an  account  with  mterchaDts  who 
effected  for  him  insurances  on  his  ships. 
In  their  accounts  they  charged  him 
with  the  full  premiums,  but  they  had 
been  allowed  by  the  underwriters,  and 
retained  out  of  the  premiums  6  per 
cent  brokerage  and  a  further  10  per 
cent,  discount  for  ready  money,  as  usual 
on  insurances.  On  taking  the  accounts 
in  a  suit  respecting  a  mortgage  on 
some  ships  the  shipowner  objected  to 
allow  the  merchants  to  retain  the  10 
per  cent. : 

JSeldt  that  as  these  allowances  were 
Qsual,  and  as  the  shipowner  had  never 
inquired  on  what  terms  the  merchants 
effected  the  insurances,  and  appeared 
to  have  accepted  their  terms,  he  could 
not  now  raise  the  objection.  Baring 
T.  atanUm,  685 


DEED. 
See  MiNXB,  899. 


D. 


DAMAQES. 


See  Adiokaltt,  476. 

Ihsueahob,  Mauns,  806. 


DEBTOR  AND  CREDITOR. 

See  Chattbl  Mobtoaob,  864. 

Fraudulent  Covvxtanos,  844. 

Eng.  Rep.  Ill 


DEMURRAGE. 

1.  Timber  was  consigned,  under  a  char- 
terparty  made  at  Riga,  to  the  Canada 
Dock  in  the  port  of  Liverpool,  a  given 
number  of  days  being  allowed  for  un- 
loading there : 

Hddt  that,  by  the  general  law,  the 
lay  days  commenced  from  the  time  the 
ship  arrived  in  the  dock ;  but  that 
it  was  competent  to  the  consignee 
to  show,  notwithstanding  the  plaintiff 
was  a  foreigner,  that  there  was  a  cus- 
tom in  the  port  of  Liverpool,  that,  in 
the  case  of  timber  ships,  the  lay  days 
commenced  only  from  the  mooring  of 
the  vessel  at  the  Q|da7  where  by  the 
regulations  of  the  dock  she  was  alone 
allowed  to  discharge.  Norden  Steams 
ekip  Co,  T.  I>empeejf.       '  252,  260  nele. 

See  Admikaltt,  286. 


DEVISE. 
See  Hkb,  512. 


DIRECTORS. 

1.  A  company  mortgaged  chattels  to  two 
of  the  <Hrector8,  who  furnished  the 
secretary  with  the  necessary  particu- 
lars for  entering  it  in  the  register  of 
mortgagee,  and  directed  him  to  register 
it,  but  he  omitted  to  do  so.  The  di- 
rectors put  in  force  the  powers  in 
their  mortgage  and  realized  their  secu- 
rity; and  subsequently  the  company 
was  ordered  to  be  wound  up : 

Held,  that  as  the  directors  had  not* 
"knowingly  and  wilfully  authorized 
or  permitted  the  omission "  of  the  en- 
try of  the  mortgage  on  the  register, 
and  had  realized  their  security  before 
the  commencement  of  the  winding-up, 
the  liquidator  could  not  compel  them 
to  refund  the  proceeds  of  the  security. 
Borough  of  Hackney  Newtpaper  Co,  75 1 

See  Criminal  Law,  152. 
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IKDKX. 


DISCLAIMER. 
8ee  Tevbtb  akd  Tbubtseb,  621. 


DISCRETION. 


80$  EzBcxjTOBS  AND  Adhdhbteatobs,  544. 


DIVIDENDS. 
See  Wills,  700. 


DIVORCE. 

1.  In  Angnst,  1870,  a  wife,  then  aged  47, 
institated  a  suit  for  a  declaration  of 
the  nullity  of  a  marriage  contracted  in 
May,  1849.  There  was  eyidence  that 
the  petitioner  was  virffo  intacta,  and 
that  the  respondent  was  incarably  im- 
potent The  petition  was  dismissed, 
the  court  being  of  opinion  that  there 
was  no  satisfactory  explanation  of  tlie 
delay  in  taking  proceedings,  and  that 
the  proceedings  had  been  taken  partly 
in  consequence  of  the  disagreements 
and  quarrels  between  the  petitioner 
and  the  respondent,  and  not  with  the 
single  object  of  obtaining  redress  for 
the  injury  done  to  petitioner  by  the  re- 
spondent s  incapacity.    Jl  y.  A.      446 


DOMICILE. 

1.  In  order  to  change  his  domicile  of 
origin,  a  man  must  yoluntarily  fix  his 
sole  or  principal  residence  in  a  country 
which  is  not  his  country  of  origin,  with 
the  intention  of  residing  there  for  a 
period  not  limited  as  to  tmie. 

2.  The  domicile  so  acquired  may  be  put 
an  end  to  simply  by  abandoning  it, 
without  acquinng  a  new  domicile  of 
choice,  and  in  such  a  case  the  domicile 
of   origin  reyerts.     Kin^  v.    Foxwell, 

644,  647  note. 


DOWER. 

8ee  ELKonoN,  766,  768  naie. 
.  LiGAOT,  779. 


DUPLICATE. . 
See  Wills,  786. 


E. 


EASEMENT. 


See  MiKKS,  899. 

Minks  aitd  Mdob&als,  869. 
Wat. 


ELECTION. 

1.  A  testator,  entitled  under  a  settlemedt 
to  a  life  interest  in  certain  cottages  to 
which  his  wife  became  absolutely  entl- 
tied  on  his  death,  purported  to  deyise 
them  to  her  for  life,  with  remainder  to 
A.,  who,  without  knowing  of  the  set- 
tlement, sold  his  supposed  reyersion* 
ary  interest  to  the  plaintiE  The  tes- 
tator's widow,  who  took  other  benefits 
under  the  will,  subsequently  sold  the 
cottages  to  a  purchaser  without  notice 
of  the  deyise.  On  the  widow's  death 
the  plaintiff  claimed  oc^pensation 
against  her  estate : 

ifeU,  that  the  widow  had  elected  to 
take  the  cottages  against  the  will,  and 
that  A.  was  entitl^  to  compensation 
for  the  loss  he  had  sustained  in  respect 
of  their  yalue  at  the  widow's  death,  out 
of  her  estate  to  an  extent  not  exceeding 
the  amount  of  her  other  benefits  under 
the  will    jRogere  y.  Jonee,  756,  758  note. 

See  LxoAOT,  779. 


EN  VENTRE  SA  MERE, 
See  Wiixs,  815, 
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ESTATE  TAIL 


Sm  Willb,  119. 


ESTOPPEL. 

See  FoBMiB  Suit,  111, 

Fbaudb,  Statutx  of,  148. 


EVIDENCE. 

1.  How  far  bill  of  lading  condnBive,  and 
how. far  may  be  varied  by  parol  evi- 
dence.    7%e  Feter  der  Groeee.  452 

See  GiUiniBn,  126,  129  note, 
MxMORj^NDA,  710,  716  note. 


EXECUTORS    AND    ADMINISTRA- 
TORS. 

1.  When  discretion  to  distribute  fond 
creates  a  trust  Pocock  v.  AHomey- 
Qeneral.  644 

2.  Allowing  to  continue  business,  invest 
in  stocks,  etc    Bevan  v.  Waterhouee, 

797 

iSM  Lease  44.    « 
Fixtures,  44. 
Trusts  avd  Trustees,  621. 


EXECUTORY  DEVISE. 
See  Wills,  119. 


EXECUTORY  LIMITATION. 
See  Heir,  662. 


EXPENSES. 
See  Mortgage,  688. 


EXTINGUISHMENT. 
See  Bona  Fide  Purohasrr,  706,  710  note. 


P. 

FACTOR. 
See  Lmr,  888. 


FALSE  IMPRISONMENT. 
See  Arrest,  868,  868  note. 


FELONY. 

See  Arrest,  868,  868  note. 
Carrier,  126,  129  note. 


FIXTURES. 

1.  When  machinery  has  been  annexed 
to  the  leasehold  soil  for  the  worldng 
of  coal  underneath,  it  descends  with 
the  soil  to  the  heir  of  the  lessee. 

Per  The  Lord  Chancellor:  There 
is  certainly  no  authority  for  saying 
that  the  executor  can  remove  fixtures 
as  against  the  heir.    Bain  v.  Brand, 

44,  61  note. 

See  Frauds,  Statute  of,  181. 
Lease,  44. 


FOREIGN  COURTS. 
See  JuRUDionoH,  428,  488. 


FOREIGN  SUIT. 
See  Former  Suit,  68, 
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FORGED  INSTRUMENT. 

1.  Negligence  in  the  costody  of  a  draft 
or  in  Its  transmission  by  post  will  not 
disentitle  the  owner  of  it  to  recover 
the  draft  or  its  proceeds  from  one  who 
has  wrongfully  obtained  possession  of  it. 

2.  Negligence,  to  amount  to  an  estoppel, 
must  be  in  the  transaction  itself,  and 
be  the  proximate  cause  of  leading  the 
third  party  into  mistake,  and  also  must 
be  the  neglect  of  some  duty  which  is 
owing  to  such  third  party  or  to  the 
general  pubUc. 

8.  The  plaintiffs,  merchants  at  New  York, 
desiring^  to  transmit  £1,000  to  W.  & 
Co.,  of  Bradford,  purchased  of  S.  A  Co., 
in  New  York,  a  draft  for  that  amount 
drawn  by  S.  <fc  Co.,  on  Smith,  Payne  <fE 
Co.,  London,  payable  to  the  order  of  the 
plaintiffs  on  demand.  The  plaintiffs 
indorsed  the  draft  specially  to  W.  A 
Co.  or  order,  and  inclosed  it  in  a  letter 
addressed  to  them  which  was  placed  in 
a  letter-box  in  their  office  to  be  posted 
in  the  usual  way.  The  letter  was 
stolen  by  one  Hecbt,  a  clerk  in  the  em- 
ploy of  the  plaintiffs,  who  forged  an 
indorsement  of  W.  &  Co.,  and  procured 
the  defendants,  bankers  in  London,  to 
present  the  draft  and  obtain  the  money, 
which  was  placed  by  them  to  the 
account  of  a  person  acting  in  concert 
with  Hecht,  upon  whose  checks  the 
money  was  almost  immediately  drawn 
out. 

In  an  action  for  money  had  and  re- 
ceived, the  defendants,  in  order  to 
show  that  the  negligence  of  the  plain- 
tiffs in  the  custody  and  transmission  of 
the  draft'  afforded  facilities  for  the 
fraud,  and  so  estopped  them  from  suing 
for  the  money,  tendered  evidence  that 
it  was  an  usual  and  almost  invariable 

{)ractice  amongst  merchants  sending 
arge  remittances  from  abroad  to  send, 
besides  the  letter  containing  the  re- 
mittance, a  letter  of  advice  by  the 
same  or  the  next  mail.  This  evidence 
was  rejected,  on  the  ground  that  the 
alleged  negligence  was  collateral  only 
to  the  transaction  giving  rise  to  the 
action : 

Held,  that  the  plaintiffs*  right  to  the 
draft,  and  to  sue  for  the  proceeds 
thereof  in  the  hands  of  the  defendants 
as  money  received  to  their  use,  was 
not  affected  by  the  felonious  act  of 
Hecht ;  and  that  the  evidence  tendered 


was    properly    rejected.     Arnold    v. 
Cheque  Bank,  204,  216  note, 

4.  The  plaintiff*  drew  a  check  on  his 
bankers,  M.  A  Co.,  payable  to  order, 
crossed  it  "  L.  &  C.  Bank,"  and  sent  it 
for  value  to  the  payee,  from  whom  it 
was  stolen  and  his  indorsement  forged. 
It  was  ultimately  passed  to  the  defen- 
dant, who  took  it  bona  fide  in  ignor- 
ance of  the  forgery.  The  defendant 
gave  it  to  his  country  bankers,  and 
their  London  agents,  the  L.  and  J. 
Bank  presented  and  received  payment 
for  it  from  M.  A  Co.,  who  either  did 
not  perceive  or  disr^arded  the  croea- 
ing  "L.  <fE  C.  Bank.*^  On  hearing  it 
was  paid  the  defendant  gave  value  for 
it  to  a  customer.  Meanwhile  the  plain- 
tiff, at  the  payee's  request,  had  sent 
him  a  second  check  for  the  aama 
amount,  which  was  also  paid  by  M.  ^ 
Co.,  and  the  plaintiff's  account  was 
debited  with  both  checks.  The  plain- 
tiff havinff  brought  an  action  for  tbo 
amount  of  the  first  check,  for  money 
had  and  received  by  the  defendant^  the 
jury  found  that  all  the  parties  con- 
cerned, except  the  defendant,  namely, 
the  plaintiff,  M.  A  Co.,  and  the  payee, 
had  .been  guilty  of  negligence  with  re- 
gard to*  the  payment  of  the  first 
check: 

Hdd^  that  the  first  check  had  beem 
paid  by  M.  A  Co.  improperly  and  with- 
out authority,  because  they  had  paid 
it  to  the  wrong  bankers,  and  that  the 
plaintiff  conla  maintain  this  action 
against  the  d<tfendant  who  had  ac- 
quired no  title  to  the  dieek.  Bobbed 
V.  Finketi,  868 


FORGERY. 


See  FoBOKD  Inbtbuiobiit,  86S. 


FORMER  SUIT. 

1.  Whether  a  court  having  ample  an- 
thority  to  decide  the  matter  brought 
before'^it  should  await  the  expected  ad- 
judication of  another  tribunal  having 
only  similar   authority,  is  merely  a 


INDEX 


885 


Snestion  for  the  exerdse  of  judicial 
isercftioiL 

2.  If  there  be  any  want  of  power  in  the 
court  it  may  be  well  that  the  proceed- 
ings flhould.  be  stayed  in  oraer  that 
some  other  court  which  has  the  requi- 
site power  may  adjudicate. 

8.  Per  Lord  Selborne:  I  am  far  from 
saying  that  there  might  not  be  cases 
'in  which  a  proceeding  in  a  foreign 
court  might  be  regarded  as  a  satis- 
factory way  of  ascertaining  the  legal 
rights  of  parties;  and  the  Scotch 
courts  might  very  properly  desire  to 
ascertain  the  result  of  the  foreign  pro- 
ceeding before  determining  the  claim 
brouf  ht  before  themselves.  But  I  can 
hardly  conceive  a  greater  miscarriaee 
of  justice  than  it  would  be,  after  a  suit 
had  been  fought  out  to  the  end,  if 
your  Lordsiiips  were  now  to  turn  round 
upon  a  point  of  discretion  and  say  the 
Court  of  Session  must  take  into  consid- 
eration what  has  been  done  in  the  Eng- 
lish suit.  There  was  no  lack  of  mate- 
^  rials  in  Scotland  for  the  necessary  pur- 
poses of  justice.  Phottphate,  etc.,  y. 
MoUesofi.  63 

4.  A'  suit  was  instituted  in  the  Court  of 
Chancery,  by  plaintiffs  on  behalf  of 
themselves  and  all  other  occujfters  of 
lands  and  tenements  within  Epping 
Forest,  against,  amongst  others,  the 
lord  of  a  manor  within  that  forest  and 
two  grantees  from  that  lord  of  part  of 
the  wastes  of  the  manor.  The  plain- 
tiffiB  claimed  to  be  entitled  to  rights 
of  common  over  the  wastes  of  the 
manor,  and  alleged  that  the  lord  of 
the  manor,  in  question  inclosed  or 
authorised  the  incloeure  of  large  por- 
tions of  the  waste,  so  as  to  interfere 
with  the  rights  of  common,  and  had 
granted  other  portions  of  the  waste  to 
persons  who  made  similar  in  closures, 
and  that  such  persons  were  too  numer- 
ous to  be  made  parties  to  the  suit,  but 
were  sufficiently  represented  by  the 
two  grantees  made  defendants  thereto. 
A  decree  was  made  establishing  the 
right  of  common  claimed,  and  granting 
an  Injunction.  After  the  Judicature 
Acts  came  into  operation  the  same 
plaintiffs  filed  a  supplemental  statement 
of  claim  against  another  grantee  from 
the  same  lord,  seeking  to  have  the 
benefit  of  the  decree  against  him,  and 
an  injunction : 


Hdd,  on  demurrer,  that  the  defen- 
dant was  bound  by  the  decree  in  the 
suit  so  that  he  could  not  litigate  the 
right  of  common  thereby  estaolished : 

5.  Heldt  also,  that  the  proceedings  for 
enforcing  the  decree  against  him  were 
not  purely  supplemental,  but  in  the 
nature  of  orig^al  proceedinsa.  Com- 
fnmionen  of  JSewert  v.  OeUaUy.        717 

Set  JuRiSDionov,  428,  488. 


FRAUD. 

8ee  Apfoivtmknt,  698. 
Bankbdptct,  619. 
Chattsl  Mobtoagb,  864. 
considkbation,  118.. 
CoMMSBOiAL  Law,  162. 
Fbaudulent  Contxtancs,.  844. 

MlBTAU,  820. 


FRAUDS,  STATUTE  OF. 

1.  The  tenant  of  premises  having  become 
bankrupt,  the  trustee  sold  the  tenant's 
fixtures  on  the  premises  to  the  plaintiff, 
and  he  sold  them  to  the  defenaant,  the 
landlord.  There  was  no  agreement  in 
writing,  and  the  value  of  the  fizturen  . 
was  above  £  1 0.  An  action  having  been 
broDff  ht  for  the  price  : 

JS3df  that  the  sale  was  not  within 
8.  4  of  the  Statute  of  Frauds  as  the 
sole  of  an  interest  in  land,  nor  within 
s.  17  as  the  sale  of  goods  and  chattels ; 
and  the  acUon  was  therefore  maintain- 
able.   Lee  V.  QaekelL  181 

2.  The  plaintiff  signed  a  contract  for  the 
purchase  of  a  leasehold  shop  from  ^'  the 
vendor,"  subject  to  particulars  and  con- 
ditions ;  and  the  auctioneer  signed  "  as 
agent  for  the  vendor."  The  plaintiff 
paid  a  deposit,  and  the  vendor's  solicitor 
forwarded  to  the  plaintiff's  solicitors 
an  abstract  of  title,  and  in  reply  they 
wrote :  "  Without  prejudice  to  any 
question  which  may  arise  as  to  the  con- 
tract of  purchase  herein,  we  beg  to 
name  Tuesday  next  to  examine  abstract 
of  title,  with  deeds,"  <kc.  And  after 
examining  the  abstract  they  forwarded 
requisitions,  writing  at  the  foot  of  them, 
"  The  above  requisitions  are  made  with- 
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out  prejndice  to  any  question  which 
may  arise  as  to  the  contract  for  the 
purchase  of  the  premises."  The  plain- 
tiff subsequently  repudiated  the  con- 
tract, on  the  grotmd  {inter  alia),  that 
the  contract  did  not  disclose  the  name 
of  the  vendor,  and  brought*  an  action 
to  recover  the  deposit : 

Held,  without  deciding  whether  the 
memorandum  was  insufficient  under  the 
Statute  of  Frauds,  that  the  plaiDtiff 
could  not  recover,  having  chosen,  know- 
ing that  the  vendor's  name  did  not  ap- 
pear in  the  memorandum,  to  pay  the  de- 
posit and  receive  the  abstract  of  title ; 
and  that  the  expression  in  the  corre- 
spondence, "  witnout  prejudice  to  any 
question  which  may  arise  as  to  the  con- 
tract of  purchase,**  could  not  have  been 
meant  or  understood  as  referring  to  the 
validity  of  the  contract  TTiomat  v. 
Brovm,  148 

8.  A  broker  acting  for  the  plaintiff  made 
a  contract  for  the  sale  of  goods  to  the 
defendant,  sending  a  note  to  each  party, 
but  signing  only  that  which  was  sent 
to  the  seller ;  he,  however,  entered  the 
contract  in  his  book  in  which  he  signed 
both  the  bought  and  the  sold  note.  The 
defendant  kept  the  note  which  was  sent 
to  him  without  objection  unlil  called 
upon  to  accept  the  goods,  when  he  re- 
pudiated the  contract,  assigning  for 
reason  that  the  n^te  sent  to  him  was 
not  sigfued : 

H^  that  the  conduct  of  the  defen- 
dant amounted  to  an  admission  that  the 
broker  had  authority  to  make  the  con- 
tract for  him,  and  consequently  that 
his  signature  to  the  sold  note  bound 
the  defendant 

4.  Hdd,  also,  that  the  signed  entry  in 
the  broker's  book  was  a  sufficient  mem- 
orandum of  the  bargain  to  satisfy  the 
Statute  of  Frauds.  Thompmm  v.  6aTd- 
ner.  828,  881  note. 


FRAUPULENT  CONVEYANCE. 

1.  In  1868  a  man,  who  was  not  theq  en- 
gaged in  trade,  and  who  owed  no  debts, 
made  a  voluntary  settlement  of  a  sum 
of  £1,000.  The  trusts  of  the  deed 
were,  a  life  estate  to  himself  deter- 
minable on  bankruptcy,  then  a  life  es- 
tate to  his  wife  for  her  separate  use, 
then  trusts  for  the  children  of  the  mar- 


riage, and  an  ultimate  remainder  to 
the  settlor.  In  1878  he  for  tha  first 
time  engaged  in  trade.  In  1876  he 
was  adjudicated  a  bankrupt : 

Held,  that  the  settlement  was  void  m 
Mo  as  against  the  trustee  in  the  bank- 
ruptcy.   Matter  of  Fearmm,  844 

8ee  Chattel  Mobtoaos,  864. 


FREIGHT. 
Bee  Adibkaltt,  88,  286,  466,  476. 


<J. 


OAMING. 
See  Wagke,  201 


H. 

HEALTH. 
See  NuuANGB,  849. 


HEIR. 

1.  A  testator  devised  estates  to  tnvtees 
and  their  heirs  upon  trust  to  aecoma- 
late  the  rents  until  the  expiration  of  the 
term  of  twenty-one  years,  and  after  the 
expiration  thereof  to  stand  possessed 
of  the  estates  in  trust  for  the  second 
and  every  other  younger  son  success- 
ively  of  his  nephew  W.  in  tail  male, 
and  failing  such  issue,  in  trust  for  the 
first  and  every  other  son  of  his  n<*phew 
H.  in  tail  male,  with  divers  limitations 
over ;  and  he  gave  a  fund  of  personal 
estate  to  be  held  on  similar  trusts. 
At  the  expiration  of  the  term  W.  and 
H.  were  both  living,  and  each  had  an 
only  son : 

Aeld  (affirming  the  decision  of  Ba- 
con, V.C.),  that  until  it  should  be  ascer- 
tained whether  there  would  be  a  second 
son  of  W.,  the  rents  of  the  real  estates 
and  the  income  of  the  personal  estate 
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were  undisposed  of  end  belonged  re- 
spectively to  the  heir-at-law  and  next 
of  kin.     Wad^-Q^ry  v.  HandUy.       562 

8u  FiXTvnis*  44. 
Lbasb,  44. 


HEIRLOOMS. 

1.  The  court  has  no  jurisdiction  to  order 
a.sale  of  heirlooms  which  are  settled  in 
strict  settlement,  simply  on  the  ground 
that  a  sale  would  be  for  the  benefit  of 
all  parties  interested.  jyEyncouri  v. 
Oregwy,  787,  788  wxU. 


HIGHWAYS. 
Qm  CBDOirAL  Law,  188. 


I. 


ILLEGAL  CONTRACT. 

8U  MtTMiaXFAL  COBPOBATIONB,  888, 

^  898  Mote. 


ILLEGITIMATE  CHILDREN. 
8m  Wills,  816. 


IMPROVEMENTS. 
8u  Trusts  akd  TatTsnxs,  608. 


INCOME. 

Sm.  Hkus,  662. 

LiFX  Estate,  681. 

Trusts  and  Tbustbs,  608,  789. 

Wills,  496. 


INDICTMENT. 
8u  Crdhnal  Law,  162. 


INFANT. 

1.  A  recognition  when  of  fiill  age  of  a 
debt  contracted  in  infancy,  and  a  prom- 
ise to  pay  it  "as  a  debt  of  honor" 

•  when  of  ability,  is  not  such-  "a  rati- 
fication of  the  contract  made  during 
infancy  **  as  is  required  by  9  Geo.  4, 
c.  14,  s.  5,  to  duurge  the  party.  Mac- 
cord  Y.  OaboTM,  197,  201  note. 


INJUNCTION. 

1.  Where  the  defendants,  owners  of  a 
public  building,  have  contracted  with 
the  plaintiff,  that  he,  renting  a  stall  from 
them,  shall  have  the  exclusive  rifht  to 
exhibit  and  sell  certain  specified  classes 
of  goods,  an  injunction  will  lie  against 
the  defendants  for  permitting  the  ex- 
hibition and  sale  by  other  renters  of 
stalls  within  the  building  of  goods  so 
specified.  AUman  v.  i2oyaJ  Aquetrium 
Soeiefy.  499 

See  FoRMBB  Suit,  63. 

Minis  axid  Mcnuuu,  869. 


INSURANCE,  LIFE. 
See  Novation,  668,  666. 


INSURANCE,  MARINE. 

1.  The  purchaser  of  a  "cargo"  of  rips 
which  is  to  be  loaded  on  board  a  ship 
expected  to  arrive  at  a  certain  port, 
where  it  is  to  load  for  a  voyage,  he 
agreeing  to  pay  a  sum  cerjtain  "per 
cwt,  cost  and  freight,"  has  no  insuraole 
interest  in  the  purchase  {diu.  Lord 
O'Haean  and  Lord  Selborne).  so  that 
should  the  rice  put  on  board  he  lost  be- 
fore the  loading  is  completed,  he  can- 
not recover  on  a  policy  of  insurance 
effected  on  goods  in  the  vessel 
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2.  A.  was  a  mercliaDt  in  Ijondon,  he  en- 
tered into  a  contract  for  the  purchase 
of  rice.  The  contract  consisted  of  a 
bought  note,  which  was  in  the  following 
terms  :  **  Bought  for  the  account  of  A., 
of  B.  S.  <fE  Co.,  the  cargo  of  new  crop 
Kangoon  rice,  per  Sunbeam,  707  tons 
register,  at  9t.  \kd.  per  cwt.,  cost  'and 
freight.    Payment  by  sellers'  draft  on 

Snrchaser  at  six  montlis'  sight,  with 
ocuments  attached."  A.  insured  the 
cargo  "at  and  from  Rangoon."  The 
ship  arrived  at  Rangoon  in  due  time. 
The  loading,  by  bags,  of  the  rice,  was 
rapidly  proceeded  with;  by  far  the 
larger  portion  of  the  cargo  was  on 
board,  the  remaining  bafis  of  rice  be- 
ing in  lighters  ^  alongside,  when  tiie 
vessel,  unexpectedly,  sank.  The  cap- 
tain afterwards  signed  and  delivered 
bills  of  lading,  and  the  purchaser  then 
accepted  the  seller^s  drafts,  which  were 
duly  honored.  In  an  action  as  for  a 
totid  lose,  the  Conrt  of  Common  Pleas 
held  that  A.  was  entitled  to  recover. 
The  Exchequer  Chamber  (ditt.  Quain, 
J.)  reversed  this  decision  on  the 
ground  that  A.  had  no  insurable  inter- 
est when  the  loss  occurred.  On  appeal 
to  thih  House,  the  Lords  were  equally 
divided,  and  so  the  judgment  of  the  Ex- 
chequer Chamber  stood  affirmed.  No 
costs  were  given  on  the  affirmance. 

The  jury  had  found,  in  favor  of  A., 
that  there  was  a  loss  by  the  perils  in- 
sured against.  Thisfinding  was  adopted 
in  both  conrtsw  On  appeal  that  de- 
cision was  affirmed  with  costs.  Ander- 
9on  V.  Moriee.  1 

8.  Where  a  policy  of  marine' insurance  is 
made  by  one  person  on  behalf  of  an- 
other without  authority,  it  may  be  rati- 
fied after  the  loss  of  the  thing  insured 
by  the  party  on  whose  behalf  it  is  made, 
though  he  know  of  the  loss  at  the  time 
of  such  ratification. 

4.  Where  there  was  a  valued  policy  on 
"  freight :" 

JETtfSf,  that  the  rule  that  the  yalnation 
in  a  valued  policy  is  conclusive  did  not 
prevent  the  court  from  looking  into  the 
elements  of  which  the  valuation  was 
made  up  to  ascertain  whether  the  freight 
intended  to  be  so  valued  was  the  full 
freight,  or  the  freight  after  deducting 
certain  advances  made  against  freight 
by  the  charterers'  agents  to  the  cap- 
tain, such  question  becoming  material 
for  the  purposc'of  ascertaining  whether 
the  shipowner  was  interested  in  the 


whole  of  the  Bubject-matter  of  insur- 
ance, and  whether  to  any  estent  the 
loss  had  been  satisfied  nnder  another 
policy  of  Insuranoe  effected  by  the 
charterers  on  tha  said  advances  against 
fireight.     WUliamt  y.  North,  tie.    806, 

817iMle. 
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J. 


JUDGMENTS  IN  REM. 
Ses  JutLoaacnov,  428,  488. 


JURISDICTTION. 

1.  A  ship  sailing  under  a  foreign  flag,  nd 
belonging  to  a  fbrei^  oompany  estab- 
lished abroad,  came  into  collision  with, 
and  did  damage  to,  an  English  ship  on 
the  high  seas.  The  owners  of  the  ^ig- 
lish  ship  applied  for  leave  to  iBcrae  a 
writ  of  summons,  of  which  notice  should 
be  given.ont  of  the  jurisdiction,  dum- 
ing  compensation  for  the  damagw, 
against  the  foreign  company.  Leave 
refused. 

2.  The  phrase,  "within  the  jurisdiction." 
used  in  the  Judicature  Act,  1875,  sch.  1, 
Order  XI,  Rule  1,  means  territorial  ju- 
risdiction.   Matter  of  Smith,  423 


8 


A  collision  occurred  on  the  high 
between  two  vessels,  the  H.  W.  and 
the  C.  C.  and  to  recover  for  the  dam- 
age sustained  therein  the  owner  of  the 
£  W.  instituted  a  cause  of  damage  «n 
rem  in  the  High  Court  of  Admiralty  of 
Ireland  against  the  G.  C,  and  caused 
her  to  be  arrested  in  Ireland.  The  own- 
ers of  the  C.  C.  obtained  the  release  of 
the  vessel  on  bail,  and  instituted  a  cross 
suit  against  the  H.  W.  Subsequently 
the  C.  C.  came  to  England,-  and  was 
there  arrested  in  an  Admiralty  action 
in  rem  at  the  suit  of  the  owner  of  the 
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H.  W.,  who  claimed  in  rach  action  to 
recoTer  damaees  in  respect  of  the  same 
ooIUsion.  Whilst  the  proceedings  in 
Ireland  were  still  pending,  the  owners 
of  the  G.  0.  applied  that  the  action  in 
this  conrt  should  be  dismissed  with 
costs: 

The  conrt  ordered  the  yessel  to  be 
released,  and  all  proceedings  in  the  ac- 
tion to  be  stayed.  77^  OaUerina  Ohiaz- 
tare,  428 

4.  The  owners  of  the  ship  D.  instituted 
proceedings  in  a  foreign  court  against 
the  owner  of  the  ship  £.  in  respect  of  a 
collision  between  the  two  ships.  The 
owner  of  the  £.  instituted  a  cause  of 
damage  in  this  country  in  respect  of  the 
same  collbion  asainst  the  ship  D.  The 
owner  of  the  K  neglected  to  enter  an 
appearance  in  the  foreign  conrt,  but 
instituted  a  cross  cause  m  the  foreifip 
court  against  the  owners  of  the  D.  In 
both  suits  in  the  foreign  court  the  own- 
ers of  the  D.  obtained  judgment  by  rea- 
son of  the  defaults  of  the  owner  of  the 
£.  The  owners  of  the  D.,  having  ap- 
peared in  the  cause  instituted  in  this 
country,  pleaded  the  foreign  judgments 
in  bar.  The  conrt  in  this  country,  hav- 
ing decided  on  the  merits  in  favor  of 
the  owner  of  the  £.,  refused  to  give 
effect  to  the  defence  of  m  judicata. 
The  BmUnia  Foteolo.  4S3 

See  FoftMsm  Sun,  68. 

Hsnodoiis,  787,  788  noU 


Whether  the  lease  be  in  perpetuity 
or  for  a  term  of  years  the  descent  will 
be  the  same.    Bain  y.  Brand.  44 

8e€  AoBmfEMT,  282,  288  noU, 


L. 

LACHES. 
See  DivoROB,  446. 

LAia>LORD  AND  TENANT. 

See  Feaum,  Statxttb  or,  181. 
Ikjunotion,  499. 
Lease,  44. 

LEASE. 

1.  A  lease  in  Scotland  is  heritable,  not 
movable  or  personal,  as  in  England, 
but  desoendimr  to  the  heir  of  the  lessee. 

18  Eng.  Rep.  112 


LEGACY. 

1.  The  rule  that  legacies  followed  by  a 
fph  of  real  and  personal  residue  in  one 
mass  are  charsed  on  the  real  estate, 
applies  although  preceded  by  a  direc- 
tion that  the  debts  and  legacies  shall 
be  paid  by  the  executors. 

2.  A  testatrix  by  her  will  directed  her 
debts  and  funeral  and  testamentary  ex- 
penses, and  the  legacies  thereby  be- 
queathed, to  be  paid  by  her  executors 
tnereinafter  named,  and  after  bequeath- 
ing specific  and  pecuniary  legacies  and 
miucing  a  specific  devise,  she  gave  the 
residue  of  ner  real  and  personal  estate 
to  A.  and  B.  upon  certain  trusts,  and 
appointed  A.  ana  C.  executors : 

I{eld,  that  the  legacies  were  charged 
on  the  residuary  real  estate  of  the  tes- 
tatrix.   Matter  of  Brooke,  784 

8.  A  widow  is  not  entitled  to  priority 
over  other  legatees  in  respect  of  an  an- 
nuity bequeathed  to  her  by  her  hus- 
band, '*  in  lieu,  bar,  and  satisfaction  of 
dower,"  where  the  only  real  estate  of 
the  testator  was  conveyed  to  him  with 
a  declaration*  against  dower. 

4.  Where  both  annuities  and  legacies  are 
charged  upon  real  estate,  alihough  the 
annuitants  have  power  of  distr^  and 
entry,  the  annuities  will  not  have  pri- 
ority over  the  legacies.  Boper  v.  Roper. 

779 

5.  When  duplicated  and  when  not  Bub- 
bard  V.  Alexander.  786 

See  Wills. 


LEX  LOCL 

See  JuRiSDionoN,  428,  488. 

Limit ATioNS,  Statutx  of,  612. 
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LIBEL. 

1.  To  justify  the  publication  in  a  news- 
paper of  defamatory  comments, — apart 
irom  reports  of  what  passes  in  courts  of 
justice, — ^it  must  be  shown  either  that 
the  person  of  whom  the  defamatory 
matter  is  written  was  a  person  whose 
position  and  character  are  of  general 
interest  to  the  whole  country,  or  that 
the  subject-matter  dealt  with  is  one  of 
general  interest  to  the  whole  com- 
munity. It  is  not  enough  to  show 
that  the  individual  fills  a  public  charac- 
ter of  a  limited  kind  and  in  a  limited 
district,  or  that  the  subjec^matter  dealt 
with  is  of  interest  only  to  a  small  por- 
tion of  the  public,  or  to  the  public  in 
a  limited  district 

2.  The  defendants,  the  proprietors  of  a 
newspaper,  published  a  report  of  the 
proceedings  at  a  meeting  of  the  board 

.of  guardians  of  a  provinaal  union,  con- 
taining ialse  and  defamatory  matter  re- 
flecting upon  the  medical  officer  of  the 
union  workhouse : 

Held,  not  privileged  by  the  occasion, 
though  the  report  was  admitted  to  be 
hona  fide  and  a  correct  account  of  what 
passed  at  the  meeting.  Purcdl  y, 
SowUr,  832 

Se^  Slandsr,  176,  188  note. 


LIEN. 

].  S.,  who  had  for  many  years  traded  as 
a  timber  merchant  in  his  own  name,  en- 
tered into  an  agreement  with  F.  <fe  Co., 
who  were  also  timber  merchants,  to 
carry  on  his  business  thenceforth  as 
their  agent  at  a  remuneration  by  way 
of  a  share  of  profits.  The  business 
was  thenceforth  carried  on  under  this 
agreement,  but  in  the  name  of  S.  as  be- 
fore. S.  dealt  with  the  timber  in  his 
possession  as  if  he  were  the  absolute 
owner  of  it  (except  as  between  himself 

.  and  F.  &  Co.),  and  there  was  nothing 
done  to  inform  the  outside  world  of  the 
change  which  had  taken  place.  In  the 
course  of  the  business  F.  &  Co.  drew 
bills  on  S.,  which  he  accepted  in  his 
own  name  to  be  protected  by  F.  <fe  Co. 
Both-  F.  &  Co.  and  afterwards  S.  filed 
liquidation  jpetitions. 

Before  S.  s  liquidation,  F.  <&  Co.'s  trus- 


tee demanded  the  timber  in  his  hands, 
which  was  refused : 

Held,  that  to  the  extent  of  the  current 
bills  S.'8  estate  had  a  lien  on  the  timber. 

2.  Semble,  the  reputed  ownership  clause 
applies  to  goods  in  the  hands  of  a  hctor, 
unless  the  relation  of  principal  and  fac- 
tor is  notorious.  MaUer  of  Paacug.  888 

8e6  Admiralty,  286. 

Attornxts,  828,  828,  629. 
Bills  of  Ladivo,  682. 


LIFE  ESTATE. 

1.  TeiBtatrix  gave  a  sum  of  £20,000  stock 
.  to  be  laid  out  by  the  trustees  of  her 

will  in  the  purchase  of  a  government 
annuity  in  the  name  of  and  for  the 
benefit  of  her  godson  for  the  term  of  his 
natural  life ;  and  directed  that  the  an- 
nuitant should  not  be  entitled  to  have 
the  value  of  his  annuity  in  lieu  thereof, 
and  that  if  he  should  sell  his  annnlty 
the  same  should  cease  and  form  part  of 
her  residuary  estate.  The  trustees 
purchased  an  annuity  in  the  name,  and 
payable  during  the  life,  of  the  annui- 
tant, and  he  entered  into  a  contract  to 
sell  the  same : 

Held,  that  the  annuitant  was  abso- 
lutely entitled  to  the  annuity,  and  that 
he  could  make  a  good  title  to  it  to  the 
purchaser.    Huni-FouUion  v.   Fwrher, 

610 

2.  A  testator  ntve  to  his  trustees  a  tithe 
rent  charge  held  under  an  ecclesiastical 
lease  for  twenty-one  years,  which  was 
in  practice  renewed  every  seven  years 
on  payment  of  a  fine,  upon  trust  to  re- 
new out  of  the  proceeds,  and  to  apply 
the  surplus  in  a  certain  way  during  the 
life  of  his  wife,  and  directed  that  after 
her  death  it  -should  form  part  of  his 
residuary  estate.  He  gave  nis  trustees 
power  at  any  time  to  sell  the  leasehold 
interest 

The  lease  having  ceased  to  be  re- 
newable: 

Httd,  by  Malins,  V.C.,  that  the  per- 
sons interested  during  the  life  of  the 
widow  were  entitled  to  receive  the  rent 
charge  free  from  any  deductions  for 
raising  a  renewal  fund ;  and  that  a  re- 
newal fund  which  had  been  raised  out 
of  the  income,  but  could  not  be  applied 
for  renewal,  must  be  paid  to  the  per-^ 
sons  entitled  to  the  income  : 


IHDEX. 
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3.  £Md,  on  appeal,  -that  the  leasehold  in- 
terest ought  to  be  sold  and  the  pro- 
ceeds invested,  and  only  the  income 
of  this  fond  and  of  the  renewal  fand 
applied  as  income.     Maddyy,  Hole,  031 

JSes  Hint,  662. 

Heiblooms,  787,  738  note, 
Sbttlemknt,  810. 

Trusts  and  Teustrs,  641,  789,  797. 
Wills,  119,  770,  779  fiofa. 


LIMITATION  OF  ESTATE. 
See  Wills,  668. 


LIMITATIONS,  STATUTE  OF. 

1.  By  will  in  1810,  B.  devised  to  trustees 
his  estate  in  Jamaica  to  hold  to  the 
use  that  H.  should,  out  of  the  rents  and 
profits,  receive  for  life  an  annuity  pay- 
able quarterly  for  her  separate  use. 
with  powers  of  distress  and  entry  and 
perception  of  the  rents  and  profits,  and 
after  her  decease  to  the  use  that  the 
trustees  should  pay  the  annuity  unto 
her  children,  as  she  should  appoint, 
for  their  lives. 

The  testator  nve  other  annuities  out 
of  the  rents  and  profits  of  the  same  es- 

*  tate,  and  gave  the  estate  to  the  use  of 
his  son  for  life,  with  remainders  over. 
The  last  payment  on  account  of  H.'s 
annuity  was  in  1842.  H.  died  in  1858. 
She  made  an  appointment,  and  arrears 
were  due  to  her  and  her  appointees. 
The  estate  was  for  some  years  a  waste, 
and  no  rents  and  profits  were  received 
till  1870,  and  when  received  they  were 
paid  into  court : 

Held,  that  the  Statute  of  Limitations 
(3  <b  4  Will.  4,  c.  27)  did  not  apply  to 
'  Jamaica,  and  that  the  legal  personal 
representative  of  H.  was  entitled  to  be 
pMd  the  arrears  due  to  her.  Fiti  v. 
Jjord  Dacre,  612 


LIS  PENDENS. 
See  JuusDicTiov,  428,  433. 


M. 

MARRIED  WOMEN. 
See  Wills,  700. 


MASTER  AND  SERVANT. 

1.  The  defendants,  who  wore  colliery 
owners,  conunenced  sinking  a  shaft,  for 
which  purpose  they  employed  workmen 
(amongst  whom  was  the  plaintiff)  and 
a  steam  engine  with  a  man  to  drive  it 
Having  proceeded  some  depth,  the  de- 
fendants contracted  with  one  W.  to 
complete  the  work.  Under  this  con- 
tract W.  was  to  employ  and  pay  the 
workmen  (including  the  plaintiff),  and 
the  defendants  were  to  provide  steam 
power  and  to  pay  the  engineer's  wages ; 
the  engineer,  nowever,  to  be  under  the 
orders  and  control  of  W. 

Throiu^h  the  negligence  of  the  en- 
gineer, the  plaintiff  sustained  an  injury 
whilst  at  work  at  the  bottom  oi  the 
shaft: 

Held,  that,  inasmuch  as  the  plaintiff 
and  the  engineer  were  engagea  in  one 
common  employment  under  the  orders 
and  control  of  W .,  the  contractor,  the 
defendants  were  not  responsible  for  the 
engineer's  negligence,  notwithstanding 
that  his  waffes  were  paid  by  them. 
Jiaurke  v.  White  Moe$,  etc,  191 

See  Aqrmsmkst,  224,  228  note. 
Nkguoenob,  7^,  82  note. 


MEMORANDA. 

■ 

1.  Where  an  entry  in  the  handwriting  of 
a  deceased  person  is  prima  facie  against 
his  interest,  it  is  admissible  as  evidence 
for  all  purposes,  irrespective  of  its  ef- 
fect or  value  when  received. 

2.  The  followine  entry  in  the  handwriting 
of  a  deceased  person.  "  J.  W.  paid  mo 
three  months'  interest,"  which  was  fol- 
lowed by  other  entries  pointing  to  a 
loan  to  J.  W.: 

Held  to  be  admissible  as  evidence, 
whether  or  not  the  effect  of  it  when 
admitted  would  be  to  establish  the  ex- 
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istence  of  a  debt  due  to  the  testator. 
Witham  y.  Tai/lar.  710,  715  note. 


MINES  AND  MINERALS. 

1.  The  owner  in  fee  of  an  estate  granted 
away  a  portion  of  it,  which  ultimately 
became  the  property  of  the  plaintiff,  but 
reserved  a  rent  charge  (subsequently  re- 
deemed), and  also  the  minerals  under 
the  land  so  granted  and  the  right  to 
work  them,  paying  compensation  for 
all  damage  that  should  be  doAe  thereby 
to  the  erections  on  the  land.  The 
grantee  (for  the  better  securing  of  the 
rent  charge)  covenanted  to  build  a  mill 
on  the  land  granted  to  him.  The  owner 
in  fee  afterwards  granted  to  the  defen- 
dants* predecessor  in  title  the  minerals, 
rights,  and  liberties  so  reserved,  and 
also  the  other  and  adjacent  portion  of 
the  estate.  The  defendants,  who  took 
with  notice  of  the  agreement  as  to  tlie 
payment  of  compensation,  worked  the 
minerals  under  the  plaintiff's  land,  and 
also  the  minerals  under  their  own  land, 
and  by  the  operation  of  one  or  other  of 
these  workings,  or  by  their  joint  op- 
eration, let  down  the  Burfhce  of  the 
plaintiff's  land,  and  so  injured  the  mill 
which  had  been  built  there  in  accord- 
ance with  the  covenant : 

Held,  affirming  the  decision  of  the 
court  below,  first,  that  the  right  to 
work  the  subjacent  mines  being  subject 
to  the  condition  of  paying  compensa- 
tion, the  plaintiff  could  maintain  an 
action  for  the. injury  done  to  the  mill 
by  the  working  of  those  mines. 

2.  Secondly,  that  if  the  injury  arose  from 
the  working  of  the  mines  under  the  ad- 
jacent lands,  or  from  the  combined  ef- 
fect of  working  those  mines  and  the 
subjacent  ones,  the  plaintiff  was  still 
entitled  to  recover.     Aapden  y.  Seddon. 

899 

3.  In  an  ordinary  copyhold  manor  the  es- 
tate of  the  copyholder  is  in  the  soil 
throughout  except  as  regards  trees, 
mines,  and  minerals,  the  property  in 
which  remains  in  the  lord.  When  the 
lord  has  removed  minerals  the  space 
left  belongs  to  the  copyholder.  The 
right  of  the  lord  is  not  like  that  of  a 
vendor  of  freeholds  who  has  reserved 
mines,  and  remains  the  owner  of  the 


yacant  space  from  which  minenda  liAve 
been  remoyed. 

4.  In  a  Crown  manor,  where  the  Crown 
and  its  lessees  were  by  custom  entitled 
to  enter  on  the  land  for  the  purpose  of 
working  the  minerals,  the  defendant* 

•  the  lessee  of  the  Crown  mines,  who 
was  also  lessee  of  the  S.  mine  outside 
the  manor,  claimed  a  right  to  use  a  crut 
or  underground  way  beneath  the  land 
of  the  plaintiifis,  who  were  copyholders 
of  part  of  the  manor,  for  the  purpose  of 
conveying  minerals  from  the  8.  mine  to 
the  deep  pit  by  which  the  manorial 
mines  were  worked,  and  thence  by  a 
branch  railway  constructed  by  the  de- 
fendant over  purt  of  the  same  copyhold 
to  the  main  line  : 

Held,  that  such  user  was  a  trespass, 
and  that,  no  case  of  acquiescence  on  the 
part  of  the  plaintiffs  or  their  predeces- 
sor in  title  having  been  established, 
they  were  entitled  to  an  injunction  to 
restrain  the  defendant  from  carrying 
the  S.  minerals  over  or  under  their  copy- 
hold land.    Eardley  r.  GramiiU.     869 

See  Wat,  847. 


MISDEMEANOR. 
See  AuuBST,  868,  868  noie. 


MISTAKE. 

1.  The  court  will  not  in  all  cases  relieve 
against  a  payment  of  money  under 
mistake  of  law. 

2.  An  executor,  acting  on  the  advice  of 
counsel  on  the  construction  of  a  will, 
proposed  to  divide  in  certain  propor- 
tions a  fund  between  two  legatees. 
One  of  the  legatees  being  dissatisfied 
took  the  opinion  of  counsel,  which 
agreed  with  the  former  opinion.  The 
executor  then  diyided  and  paid  over 
the  fund  in  accordance  with  the  opin- 
ions. Two  years  afterwards  the  dis- 
satisfied legatee  filed  a  bill  against 
the  executor  and  the  other  legatee, 
alleging  that  the  will  had  been  wrongly 
construed,  and  claiming  repayment 
from  the  other  legatee  : 

Heid  (affirming  the  dedsion  of  Hall, 
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V.C.X  that  the  suit  could  not  be  main- 
tained.   Jtogeny.  Ingham,  662, 

659  note, 

8.  The  defendant  contracted  to  buy  from 
the  plaintiff  freeholds  and  leaseholds 
under  the  condition  that  he  should  as- 
sume that  E.  M.,  who  died  in  1841,  was 
seised  in  fee  of  the  freeholds,  and 
should  not  "  require  the  production  of 
or  investigate  or  make  any  objection 
in  respect  of  the  prior  title    thereto. 

He  accepted  the  title,  and  before 
completion  contracted  to  sell  the  lands, 
with  a  farm  of  his  own  adjoining  the 
freeholds,  to  a  sub-purchaser,  who  dis- 
covered, from  an  inclosure  award  prior 
in  date  to  1841  (as  to  the  effect  of  which 
both  the  plaintiff  and  defendant  had 
been  under  a  misapprehension),  that  the 
freeholds  had  never  belonged  to  £.  M., 
but  at  the  date  of  the  contract  belonged 
to  the  defendant  himself  in  fee,  sub- 
ject to  a  leasehold  interest  iji  the 
plaintiff. 

The  defendant  then  refused  to  com- 
plete, and  the  plaintiff  filed  her  bill  for 
specific  performance,  stating  that  she 
too  had  discovered  that  part  of  the 
lands  she  had  contracted  to  sell  as 
leaseholds  belong^  to  her  in  fee  sim- 
ple, and  offering  mutual  widver  or  com- 
pensation : 

Held,  that  the  defendant  was  not  pre- 
cluded by  the  condition  or  the  accept- 
ance o/  title  from  taking  the  objection, 
and  that  the  court  could  not  decree 
specific  performance;  but  that,  al- 
though there  was  no  fraud,  yet,  there 
being  a  common  mistake,  the  defendant 
was  entitled  to  an  inquiry  as  to  the 
title  to  the  freeholds  at  the  date  of  the 
contract. 

4.  Observations  upon  the  authorities  as  to 
conditions  restricting  investigation  of 
title,  and  upon  BingMan  v.  Bingham, 

6.  Semhle,  the  court  will,  even  in  the  case 
Of  a  completed  contract,  give  relief 
against  a  conmion  mistake  .without 
fraud.    Jona  v.  Clifford.  820 


MONEY  HAD  AND  RECEIVED. 

See  Consideration,  113. 

FoBGKD  Instrumknt,  204,  216  note. 


MORTGAGE. 

1.  Under  agreements  made  between  a 
company  and  G.,  from  whom  the  com- 
pany had  previously  bought  its  works, 
G.  was  to  advance  money  to  the  com- 
pany, and  all  moneys  due  to  the  com- 
pany were  to  be  received  by  G.,  who 
was  to  apply  these  moneys  and  also 
the  money  to  be  advanced  by  him  in 
payinff  wages  and  salaries  and  other 
outgoings  for  the  business  of  the  com- 
pany, and  subject  thereto  was  to  repay 
himself.  An  order  was  made  for  wind- 
ing up  the  company,  under  which  G. 
and  the  liquidators,  with  the  sanction 
of  the  Vice-chancellor,  made  an  agree- 
ment for  an  advance  by  G.  of  further 
sums  on  similar  terms.  G.  advanced 
money  for  the  payment  of  rent,  rates, 
wages,  and  outgoings:  a  large  balance 
remained  due  to  him.  The  leasehold 
property,  machinery,  and  plant  of  the 
company  were  sold  by  the  liquidators : 
Held,  yarying  the  order  of  Malins, 
V.C.,  that  the  costs  of  carrying  on  the 
business  were  not  payable  out  of  the 
mortgaged  property  in  priority  to  de- 
bentures as  coats  of  preservation,  and 
that  (subject  to  the  costs  of  realizing 
the  property)  the  fund  belonged  to  the 
debenture  holders  in  priority  to  the 
claims  of  G.  or  the  liquidators  for  the 
costs  so  incurred,  matter  of  Regente 
Canal  Ironworke.  688 

See  DiBKOTOBBy  '761. 


MUNICIPAL  CORPORATIONS. 

1.  By  the  Metropolis  Local  Management 
Acts,  18  dk  19  Vict.  c.  120,  s.  106,  and 
26  <b  26'  Vict  c.  102,  s.  77,  the  costs  of 
paving  a  new  street,  under  the  com- 
pulsory powers  of  the  former  act,  are 
payable  by  the  owners  of  the  houses 
forming  and  of  the  land  abutting  upon 
such  street,  and  are  to  be  apportioned 
by  the  vestry  or  district  board  of 
works.  By  the  interpretation  clause 
of  the  latter  act  the  expression  **  new 
street "  is  to  include  a  part  of  any  such 
street 

Buildings  and  land  belonging  to  the 
defendants  abutted  upon  a  new  street 
which  the  vestry  directed  to  be  payed 
over  half  its  breadth  only;  the  part 
paved  being  tliat  nearest  the  defen- 
dants' premises.     The  vestry  appor- 
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tioned  the  vhole  cost  of  the  paving 
upon  the  honses  forming  the  defen- 
dants' side  of  the  street,  omitting  those 
on  the  other  side  : 

Utld,  that  the  apportionment  was 
invalid,  and  that  tne  owners  of  the 
houses  on  both  sides  of  the  street  ought 
to  have  been  charged.  MiU  End  v. 
WhiUchapd.  114,  118  noU. 

2.  Bj  the  Public  Health  Act,  1848,  s.  69, 
'*  in  cane  any  present  or  future  street, 
or  any  part  thereof  (not  being  a  high- 
way), be  not  sewered,  levell^,  paved, 
flagged,  and  channelled  to  the  satisfac- 
tion of  the  local  board  of  health,  such 
board  may,  by  notice  in  writing  to  the 
respective  owners  or  occupiers  of  the 
premises  fronting,  adjoining,  or  abut- 
ting upon  such  parts  thereof  as  may 
require  to  be  sewered,  levelled,  paveo, 
flagged,  or  channelled,  require  them  to 
sewer,  level,  pave,  flag,  or  channel  the 
same  within  a  time  to  be  specified  in 
such  notice." 

The  respondents^  premises  were  di- 
vided from  D.  street  oy  a  small  stream, 
but  by  two  bridges  over  the  stream 
their  premises  were  connected  with  it ; 
by  means  of  gates  they  could  efiectu- 
aUy  close  all  communication.  One  of 
the  bridges  had  been  moved  and  rein- 
stated by  the  respondents.  The  prin- 
cipal outlet  from  their  premises  led 
into  W.  Street : 

Hdd  (per  Grove  and  Field,  JJ.)  that 
the  respondents'  premises  fronted  and 
abutted  upon  D.  street  within  the 
meaning  oi  the  foregoing  enactment. 

8.  Per  Cleasbv,  B.,  hesitating,  that  the 
premises  adjoined  D.  Street.  Wak»- 
fidd,  etc.,  V.  Lee,  841,  848  note. 

4.  26  A  26  Vict.  c.  102,  &  62,  enacts: 
"  Where  any  sewer  shall  .  .  .*  .  be  con- 
structed by  any  ....  district  board 
in  or  for  the  drainage  of  any  new 
street  ....  the  expense  ....  shall 
be  ...  .  defrayed  by  the  owners  of 
such  street  ....  and  of  the  land 
bounding  or  abutting  "  thereon.  Sect. 
68  enacts :  "  Where  any  sewer  shall  be 
constructed  by  any  ....  district 
board  in  a  street  in  which  previously 
to  such  construction  there  had  been  no 
sewer,  or  only  an  open  sewer,  but 
where  sewers  rates  haye  been  levied 
previously  to  such  construction,  the 
expense  ....  shall  be  ....  de- 
frayed in  part  only  by  the  owners  of 
the  houses  situate  in  and  of  the  land 


bounding  and  abutting  on  such  street 
respectively  ....  and  the  residue  of 
sudi  expenses  shall  be  defrayed  by  the 
....  district  board  out  of  sewers 
rat«s  levied  in  their  ....  district.'' 
'  By  s.  112*'  new  street  **  includes  streets 
to  be  formed  after  the  7th  of  August, 
1862.  The  appellant  was  the  owner  of 
a  piece  of  land  within  the  respondents' 
district,  upon  which  streets  nad  been 
laid  out  since  the  7th  of  August,  1862 ; 
certain  building  land  not  belonging  to 
him  bounded  and  abutted  upon  the 
ends  of  all  the  streets  except  one, 
which  terminated  at  a  cemetery.  The 
respondents  laid  down  sewers  in  the 
streets  and  apportioned  the  whole  of 
the  cost  between  the  appellant,  his  ten- 
ants, and  the  owners  oi  the  cemetery. 
Sewer  rates  had  for  numy  years  been 
levied  in  respect  of  the  houses  upon  the 
appellant's  land,  although  no  sewer 
had  previously  exiitted  m  the  streets 
thereon : 

Held,  that  the  word  " street"  in  s.  68 
included  "new  streets"  as  defined  by 
8.  112,  as  well  as  old  streets,  that  s.  62 
did  not  apply,  and,  therefore,  that  the 
apportionment  was  invalid,  as  it  did 
not  provide  that  a  portion  of  the  cost 
of  the  sewers  should  be  defrayed  by 
the  respondents  out  of  the  sewers  rate 
levied  m  their  district: 

6.  Semble^  that  even  if  s.  62  had  been  ap- 
plicable, the  apportionment  would  have 
oeen  invalid,  since  it  did  not  charge 
any  portion  of  the  cost  of  the  sewers 
upon  the  owners  of  the  building  land 
bounding  and  abutting  upon  the  ends 
of  the  streets.  JSK^leld  t.  FuUam 
Board.  876 

6.  The  respondent,  within  the  limits  of 
the  Metropolis  Managemeitt  Acts,  and 
with  the  sanction  of  the  Metropolitan 
Board  of  Works,  constructed  a  sewer 
for  the  drainage  of  the  M.  road,  in 
which  he  owned  certain  houses,  and 
which  was  a  "new  street*  within  the 
meaning  of  the  above  mentioned  acta. 
Afterwards  the  appellants  took  up  the 
sewer  constructed  bv  the  respondent, 
and  in  place  thereof  laid  down  another 
fer  the  drainage  of  the  neighborhood : 

Heidy  that  the  respondent  was  not 
liable  to  pay  any  portion  of  the  cost 
of  the  sewer  laid  down  by  the  appel- 
lants.    FuUam  Dxetrici  v.  Goodwin.  879 

7.  The  disqualification,  under  s.  28  of  6  A 
6  Wm.  4,  c  76,  of  any  person  who  has 
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any  interest  in  a  contract  with  the 
council  of  the  borough,  to  be  elected 
or  be  an  alderman  or  councillor  of  the 
borough,  applies  only  during  the  con- 
tinuance  of  the  contract.  So  that  by 
becoming  interested  in  such  a  contract 
an  alderman  or  councillor  does  not 
cease  to  be  qualified  or  become  disquali- 
fied within  the  meaning  of  s.  53,  so  as 
to  incur  penalties  for  acting  after  the 
termination  of  the  contract.  Lewis  y. 
Carr.  888,  898  note. 


N. 


NAVIGABLE  RIVER. 

See  Watbs  and  Watercourses,  888, 
887  note. 


NEGLIGENCE.  - 

1.  Though  a  plaintiff  may  haTe  been 
guilty  of  negligence,  and  although  that 
negligence  may,  in  fact,  have  contrib- 
uted to  the  accident  which  is  the  subject 
of  the  action,  yet,  if  the  defendant 
could,  in  the  result,  by  the  exercise  of 
ordinary  care  and  diligence,  have  avoid- 
ed the  mischief  which  happened,  the 

Elaintiff's  negligence  will  not  excuse 
im. 

2.  A  railway  company  was  in  the  habit 
of  taking  fuU  trucks  from  the  siding 
of  a  colliery  owner,  and  returning  the 
empty  trucks  there.  Over  this  siding 
was  a  bridge  eight  feet  high  from  the 
ground.  On  a  Saturday  afternoon, 
when  all  the  colliery  men  had  left 
work,  the  servants  of  the  railway  ran 
some  trucks  on  the  siding.  All  but 
one  were  empty,  and  that  one  con- 
tained another  truck,  and  their  joint 
height  amounted  to  eleven  feet.  On 
the  Sunday  evening  the  railway  ser- 
vants brought  on    the    sidins    many 

.  other  empty  trucks,  and  pusned  for- 
ward all  those  previously  left  on  the 
siding.  Some  resistance  was  felt,  the 
power  of  the  engine  pushing  the  trucks 
was  increased,  and  the  two  trucks,  the 
joint  height  of  which  amounted  to  eleven 
feet,  struck  the  bridge  and  broke  it 
down.  In  an  action  to  recover  dam- 
ages for  the  injury,  the  defence  of  con- 


tributory negligence  was  set  up.  The 
judge  at  the  trial  told  the  jurors  that 
the  plaintiffs  must  satisfy  them  that 
the  accident  happened  solely  through 
the  negligence  of  the  defendants*  ser- 
vants, toT  that  if  both  sides  were  negli- 
gent, so  as  to  contribute  to  the  acci- 
dent, the  plaintiiSs  could  not  recover : 
ZTtf/cf,  a  misdirection,  and  a  new  trial 
ordered.     Eadley  y.  London,  etc.        37 

8.  Where  a  ship  is  under  the  compulsory 
charge  of  a  licensed  pilot  the  owners 
are  not  responsible  for  damage  occa- 
sioned by  his  fault  or  incapacity; 
although  they  must  meet  and  rebut  any 
relevant  allegation  of  negligence  on 
their  own  part. 

4.  Per  Lord  Chelmsford:  Under  the 
Merchant  Shipping  Act,  1854,  where 
shipowners  have  proved  fitult  on  the 
part  of  the  pilot  sufficient  to  cause,  and 
in  fact  causing  the  calamity,  they  must 
be  held  to  have  satisfied  the  condition 
on  which  their  exemption  from  liability 
depends ;  and  they  are  not  to  be  called 
upon  to  adduce  proof  of  a  negative 
character  to  exclude  the  mere  possibil- 
ity of  contributory  fault.  But  if,  in 
course  of  the  evidence,  certain  acts 
or  omissions  on  the  part  of  the  crew 
come  out,  it  will  then  be  incumbent  on 
the  owners  to  show  satisfactorily  that 
those  acts  or  omissions  in  no  degree 
contributed  to  the  damage. 

6.  Per  Lord  Selborne  :  When  it  is 
proved  that  a  quiijified  pilot  was  acting 
in  charge  of  the  ship,  that  that  chareo 
was  compulsory,  and  that  it  was  the 
pilot's  fault  or  incapacity  which  occa- 
sioned the  damage;  the  burden  of 
proving  the  defenders'  contribution  to 
the  loss  is  cast  on  the  pursuers.  The 
defendeirs  are  not  obliged  to  exonerate 
themselves  by  indefinite  negation. 
They  are,  however,  bounid  to  rebut 
evidence  actually  brought  against  them 
of  contributory  negligence.  Clyde,  etc., 
V.  Barclay,  72,  82  noU, 

See  Admiralty,  413,  450,  465. 

Forged  Instrument,  204,  215  noU, 
Master  and  Servant,  191. 


NEWSPAPER. 
See  Libel,  ^32. 
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NON-RESIDENT. 
See  DoMXCu:.!,  644,  647  note. 


NOTICE. 
See  Agexxment,  224,  228  fiote. 


NOVATION. 

1.  By  the  deed  of  settlement  of  the  R.  N. 
Society,  it-  was  provided  that  the  funds 
and  property  of  the  society  should 
alone  be  answerable  for  claims  on  the 
society,  and  there  were  provisions  en- 
abling the  society  to  make  over  its  busi- 
ness to  another  company.  The  society 
granted  an  annuity  to  D.  by  a  deed  ex- 
ecuted by  three  directors,  which  de- 
clared that  the  stocks  and  funds  of  the 
society  should  during  the  life  of  D.  be 
liable  to  pay  the  annuity.  Some  years 
after  this  the  R.  N.  Society  made  over 
its  business  to  the  E.  Society  in  man- 
ner authorized  by  the  deed  of  settle* 
ment  Both  societies  being  under 
winding-up,  D.  claimed  against  the  R. 
N.  Society: 

Held,  that  the  omission  in  the  annu- 
ity deed  of  any  express  reference  to  the 
deed  of  settlement  did  not  distinguish 
the  case  from  Horte  Caee,  and  that  D. 
could  only  claim  against  the  E.  Soci- 
ety.   Dowa^e  Com.  668. 

2.  M.  effected  a  policy  upon  his  life  with 
the  B.  N.  Association.  The  B.  N.  As- 
sociation subsequently  was  amalga- 
mated with  the  £.  Society,  and  ceased 
to  carry  on  business.  Some  time  after- 
wards a  memorandum  under  the  seal 
of  the  E.  Society,  and  signed  by  two 
of  its  directors,  was  indorsed  on  the 
policy,  declaring  that  the  funds  of  the 
£.  Society  should  be  liable  for  the  pay- 
ment of  the  policy  money,  provided 
the  future  premiums  were  paid  to  the  E. 
Society.  The  subsequent  premiums 
were  accordingly  paid  to  the  E.  So- 
ciety : 

JJdd,  that  there  was  a  complete  nova- 
tion, and  that  on  the  winding-up  of  the 
two  companies,  M.  had  no  right  of 
proof  against  the  B.  N.  Association. 
MiilerUCase.   '        •        "  666 


NUISANCE. 

1.  The  appellants,  who  were  the  urban 
sanitary  authority  of  S.,  deposited  in  a 
field  ashes  and  refuse  collected  in  S.,  in 
order  that  the  same  might  be  removed 
by  certain  fanners,  with  whom  they 
had  contracted  fur  the  purchase  there- 
of :  the  appellanta  were  not  the  owners 
or  tenants  of  the  field,  and  they  exer- 
cised no  control  over  the  ashes  and 
refuse  after  the  same  were  deposited : 
the  deposit  formed  a  nuisance.  An  or- 
der was  made  under  the  Pftblic  HealUi 
Act,  1876,  s.  96,  by  iustices  against  the 
appellants,  for  the  abatement  of  the  ex- 
isting nuisance  and  for  the  prohibition 
of  its  recurrence : 

Held,  that  so  much  of  the  order  aa 
directed  an  abatement  was  bad,  for  it 
prescribed  an  act,  the  execution  of 
which  might  involve  the  committal  of 
a  trespass;  but  that  so  much  of  the 
order  as  prohibited  a  recurrence  waa 
good,  for  it  was  the  appellants'  act 
which  created  the  nuisance.  Mayer, 
etc.,  V.  Rural,  etc  849 

See  Water  amd  Wateecouesxb^  888, 
887n4ife. 


o. 

OFFICER. 
See  Aeeest,  868,  868  note. 


ONUS. 

1.  Where  bill  of  lading  states  that  weight, 
contents  and  value  unknown.  7%e 
Peter  der  Orotee,  462 

See  Oaeriees,  126,  129  noU. 


P. 


PAID  JUDGMENT. 
See  Bona  Fide  Purohaser,  706,  710  note. 
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PAID  MpRTGAGE. 
8i$  BovA  FXDI  PuBCBAiKE,  706,  710  note. 


PAROL  EVIDENCE. 
Em  Etipxncs,  462. 


PARTIES. 


A«Fo: 


Sott,  717. 


PARTITION. 

1.  A  power  of  exchange  of  lands  ia  prop- 
erly executed  by  a  partition. 

Accordingly,  where  an  undivided 
moiety  of  lands  was  Tested  in  A.,  B., 
and  C,  as  trastees  of  a  settlemeiit  which 
expressly  authorized  a  partition,  and 
the  other  moiety  was  vested  in  D.,  £., 
and  F.,  as  trustees  of  a  settlement^ 
with  power  to  sell,  dispose  of,  convey, 
and  assign  the  said  hereditaments  for 
such  a  price  in  money,  or  for  such 
an  eauivalent  or  recompense  in  lands 
and  hereditaments  as  to  the  trustees 
should  seem  reasonable,  and  for  that 
purpose  to  revoke  the  old  uses  and  to 
nmit  other  uses  and  trusts,  and  a  par- 
tition deed,  purporting  to  be  in  exercise 
of  the  said  powers,  was  executed  by 
the  trustees  of  the  two  moieties : 

Hdd,  that  the  partition  was  properly 
effected  by  D.,  £.,  and  F.,  under  their 
power. 

i.  BemiiU^  a  partition  between  any  num- 
ber of  persons  might  properly  be  effect- 
ed under  a  similar  power. 

8.  The  dietum  in  Sheppard's  Touchstone, 
that  ''joint  tenants,  tenants  in  com- 
mon, and  coparceners  cannot  exchange 
the  lands  they  do  so  hold  with  another 
before  they  have  made  partition" — 
queationed.    MatUr  of  Frith,  724 


PATENT. 

1.  In  1866,  letters  patent  for  improTe- 
ments  in  the  construction  of  skates 

18  Eng.  Rep.  113 


were  g^nmted  to  the  agent  of  the  alleged 
inventor,  who  was  resident  in  Amer- 
ica, and  to  whom  they  were  afterwards 
assigned.  Two  years  previously,  an 
American  work  contaimng  a  brief  de- 
scription of  the  invention,  and  ^"79 
weeks  previously,  a  book  of  illustra- 
tions containing  a  drawing  of  it^  were 
sent  to  the  library  of  the  Patent  Office 
in  London : 

Held,  that  the  drawing  was  not  to 
published  that  it  could  be  referred  to 
on  the  issue  of  novelty. 

2.  Sufficiency  of  the  specification  and  of 
the  description  relied  on  as  an  antid- 
pation  considered. 

8.  Requisite  amount  of  utility  considered. 
FUmptoH  y.  Maleqfnuon.    649,  697  note. 

Set  CovsiDXEAnov,  118. 


PAYMENT. 
SeeBuM,B4l. 


PILOT. 

Bee  Ksauoxiroi,  72,  82  fiolc 


POSTHUMOUS  CHILDREN. 
See  WuJM,  616. 


POWER. 

1.  Under  an  exclusive  power  to  appoint 
to  children,  the  children  beinff  entiUed 
in  default  of  appointment  In  equal 
shares,  the  donee,  by  will,  appointed 
the  whole  fund  to  trustees,  upon  trust 
as  to  £1,200,  to  pay  the  income  to  one 
of  her  children,  J.,  for  life,  and  after 
his  death,  for  his  children ;  and  if  J. 
should  die  without  leaving  children 
who  should  attain  vested  interests,  then 
that  the  £1,200  should  be  *«  added  to 
and  form  part  of  the  residue  of"  the 
trust  estate.    The  trusts  of  the  residue 
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were  in  favor  of  daug;hters  for  life  with 
testamentary  powers.  J.  died  leaving 
children. 

It  being  admitted  that  the  gift  to  J.'s 
children  was  excessive : 

Hdd,  thnt  on  J.'s  death  the  £1,200 
was  not  undisposed  of,  bat  was  well 
appointed  by  the  residaarj  g^  2iaU 
ter  of  Meredith's  Tru$U,  802 

See  Appointmknt,  698. 

BoxA  Fide  Purohasie,  706,  710  note, 
pABTinoH,  724. 
Wills,  700. 


PRESUMPTION. 

See  Carrixrs,  126,  12V  note. 
Onus,  462. 


PRINCIPAL. 

See  Lm  Estatk,  610,  681. 

Teusts  and  Trustkbs,  608,  797. 
Wills,  490. 


PRINCIPAL  AND  AGENT. 

I.  B.,  W.  A  Co.,  who  had  contracted  with 
a  colliery  company  for  10,000  tons  of 
coal  to  be  delivered  over  a  period  of 
three  months  at  a  spout  on  the  Tyne, 
**  the  tarn  to  be  mutually  afin*eed  upon,'' 
proposed  to  charter  a  foreign  ship  for 
the  conveyance  of  29  keels  to  Elsinore, 
and  tendered  to  the  captain  a  charter- 
party  which  stipulated  for  demurrage 
in  unloading  the  ship,  but  made  no  pro- 
vision for  detention  in  loading  her.  The 
captain  declined  to  sign  such  a  charter, 
without  an  assurance  that  there  should 
be  no  tindue  detention  of  his  ship ;  and 
thereupon  B.,  W.  &  Co.  obtained  from 
the  defendant  (who  was  a  clerk  em- 
ployed by  several  colliery  companies 
to  arrange  the  turns  for  loading)  the 
following  undertaking,-" 

*'  I  undertake  to  load  the  ship  Der 
Versuch,  29  keels,  with  Bebside  coals 
in  ten  colliery  working  days,  Ac.  On 
account  of  Bebside  Colliery,  W.  S.  Hog- 
gett." 

This  memorandum  (which  made  no 
QieiitioA  of  the  person  contracted  with) 


was  communicated  by  the  diarterers  to 
the  captain  of  Der  Versuch,  who  there- 
upon accepted  the  charter. 

The  vessel  being  detained  in  loading 
beyond  the  stipnlated  ten  days,  the 
captain  called  upon  the  defendant  to  pay 
him  £46,  for  demurrage.  The  defen- 
dant repudiated  all  liability,  bat  ulti- 
niately  offered  to  pay  the  captain  £20. 
The  defendant  had  no  notice  of  the 
charter.  In  an  action  by  the  captain 
to  recover  £46  for  demurrage  from 
the  defendant : 

I^eld,  that,  upon  these  facts,  a  jury 
were  warranted  in  finding  that  the  on- 
dertaking  to  load  within  ten  days  was 
a  contract  between  the  captain  and  the 
defendant ;  that  there  was  suflScient  ci>n> 
sideration  for  it ;  and  that  the  contract 
was  with  the  defendant  personally,  and 
not  as  agent.    Weidner  v.  Hoffgett  169, 

176  wU. 

2.  An  indorsement  of  a  check  "  per  pro- 
curation "  or  "  as  agent,"  purports  to 

.  be  an  indorsement  by  the  payee  within 
16  it  17  Vict  c.  69,  8.  19,  so  as  to 
protect  the  banker  who  has  paid  it, 
though  the  person  by  whom  such  in- 
dorsement is  actually  made  has  no  au- 
thority to  indorse. 

8.  K.,  an  agent  of  the  plaintifTs,  having 
authority  to  sell  goods  for  them  and  to 
receive  payment  in  cash  or  by  check, 
but  having  no  authority  to  indorse 
checks,  received  from  the  defendants  a 
check  on  their  bankers  drawn  payable 
to  *'  S.  4fe  Co.  (the  name  of  the  plaintifls* 
firm)  or  order,"  and  fraudulently  in- 
dorsed it "  S.  A  Co.,  per  8.  K.,  agent," 
and  misappropriated  the  proceeds. 
The  bankers  having  paid  the  check  and 
returned  it  to  the  defendants  and 
charged  the  amount  to  their  account : 

Held,  that  such  payment  by  tlie  bank- 
ers was  a  payment  within  the  pro- 
tection of  the  statute,  and  tliat  the 
plaintifTs  could  not  sue  the  defendants 
either  for  the  price  of  the  goods  or  for 
an  alleged  conversion  of  the  check. 
Charles  v.  BlackwelL  184 

4.  D.,  the  managing  owner  of  a  ahip, 
through  the  ptaintifis,  his  agents  at 
Constantinople,  sold  her  to  the  Turkish 
Government,  and  received  a  bill  upon 
the  Oriental  Bank  in  London  for  the 
amount  of  the  purchase-money,  which 
bill  was  duly  paid.  D.  had  no  express 
authority  at  tiie  time  from  the  di*fen- 
dants  (who  were  the  owners  of  28/64lba 
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of  the  ship)  to  sell  her,  but  the  latter 
knew  that  a  sale  was  contemplated; 
and,  after  the  sale,  they  executed  a 
power  of  attorney,  recitiog  that  they 
nad  aereed  to  sell  the  vessel  to  the 
Turkish  Goyernment,  and  had  actually 
receiyed  the  purchase  money,  and  em- 
powering the  plaintiffs  to  transfer  their 
respective  shares  and  to  hand  over  the 
vessel  to  the  purchasers.  The  defen- 
dants afterwards  received  from  D.  (or 
settled  in  account  with  him)  the  value 
of  their  respective  shares : 

Hdd^  that  the  jury  were  warranted 
in  finding  that  the  defendants  had  au- 
thorized the  sale  of  the  ship  by  D.,  or 
had  by  their  subsequent  ratification  so 
adopted  his  act  as  to  render  them  jointly 
liable  to  the  plaintiffs  for  the  commis- 
sion due  to  the  latter  on  the  sale. 

6.  Hdd  also,  that  the  position  of  the  de- 
fendants was  not  so  altered  by  the  fact 
of  the  plaintiffs  having  drawn  upon  D. 
a  bill  at  three  months'  date  for  the 
amount  of  the  commission,  as  to  release 
the  former  from  liability  upon  the  dis- 
honor of  the  bill.  Keay  v.  Fenwiek.  294 

6.  Fruit  brokers  in  Liverpool  gave  a  fruit 
merchant  the  following  sold  note :  "  We 
have  this  day  sold  to  you  on  account 
of  James  Moraud  &  Co ,  Valencia.  2,000 
cases  Valencia  oranges,  of  the  brand 
James  Morand  A  Co.,  at  12«.  9(f.  per 
case  free  on  board,  .  .  .  ."  and  signed 
it  without  any  addition.  The  purcliaser 
having  brought  an  action  against  the 
brokers  for  non-delivery  of  the  oranges: 
Held^  reversing  the  decision  of  the 
Exchequer  Division,  that  tlie  words 
"  on  account  of  James  Morand  &  Co.*' 
showed  an  intention  to  make  the  for- 
eign principals,  and  not  the  brokers, 
Uaole,  and  that  the  brokers  were  not 
liable  upon  the  contract.  Oadd  v. 
JHouffhlon.  861 

8te  Custom,  686. 

Feauds,  Statittb  of,  828,  831  note. 

Insuranob,  Marink,  806. 

LuN.  888. 

Mastkr  and  Servant. 

Partition,  724. 


PRINCIPAL  AND  SURETY. 

1.  N.  was  indebted  to  the  plidntlffs,  and 
by  deed  agreed,  first,  to  pay  them 
£8,400  on  the  16th  of  February,  1874 ; 


secondly,  within  a  certain  time  after 
(he  allotment  of  shares  in  a  company  to 
which  he  was  about  to  assign  his  busi- 
ness, to  transfer  to  them  shares  in  it  to 
the  nominal  value  of  £6,000,  and  re- 
deem them  at  par  within  twelve  months 
from  the  Ist  of  January,  1874;  and, 
fourthly,  it  was  agreed  between  him 
and  the  plaintiffs  that  the  book  debts 
due  to  him,  to  the  nominal  amount  of 
£8,000,  should  be  collected  and  one- half 
paid  to  the  plaintiff,  to  be  applied  to- 
wards redemption  of  the  shares,  and 
when  they  had  received  a  sum  equal 
to,  or  a  multiple  of,  the  amount  of  a 
share,  they  were  to  deliver  to  him 
shares  at  par  equivalent  to  the  amount 
so  received.  The  defendant  guaranteed 
the  performance  of  this  agreement  by 
N.  so  Car  as  concerned  the  redemption 
of  the  sliares  of  the  value  of  £6,000. 
Subsequently  an  arrangement  was  made 
.between  the  plaintifb  and  N.,  by  which, 
for  an  equivalent  in  shares  and  cash, 
they  released  to  him  their  interest  in 
the  book  debts,  that  he  might  dispose 
of  them  to  the  company.  The  defen- 
dant having  been  sued  on  his  guarantee 
for  a  deficiency  of  £2,260  in  the  amount 
of  shares: 

Held,  that  the  new  arrangement  was 
such  a  variation  of  the  rights  of  the  de- 
fendant as  surety  as  to  discharge  him. 
Folak  y.  £veretL  104 

2.  Although  where  one  enters  into  a  bond 
as  surety  for  the  performanoe  by  an- 
other of  two  thines  which  are  separate 
and  distinct,  a  subsequent  alteration  of 
the  principal's  contract  as  to  one  of 
them  without  the  surety's  consent  does 
not  release  the  surety  from  his  contract 
of  suretyship  as  to  the  other,  yet,  where 
the  contract  is  one  entire  contract  for 
the  performance  by  the  principal  of 
two  or  more  things  at  different  times, 
if  by  any  dealing  with  the  principal 
without  the  consent  of  the  surety  the 
latter  is  discharged  i^  to  one  of  them, 
his  liability  as  surety  is  altogether  re- 
leased. 

8.  When  once  a  surety  is  relieved  from 
the  obligation  which  he  has  undertaken, 
that  obligation  cannot  be  renewed  by 
any  subsequent  act  to  which  he  is  no 
party. 

4.  D.  contracted  with  a  gas  company  to 
take  from  them  tar  and  ammoniacal 
liquor,  and  to  pay  for  each  month's 
supply  within  the  first  fourteen  days 
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of  the  ensuing  month  after  the  account 
rendered,  "  unless  the  company  should 
hy  writing  signed  by  their  secretary 
allow  a  longer  time  for  payment."  The 
defendant  became  surety  for  the  per- 
formance of  the  contract  bv  D. 

On  the  3d  of  August  an  account  was 
delivered  for  the  July  supply ;  and  af- 
ter the  fourteen  days  bad  expired,  viz., 
on  the  21st,  the  secretary  of  the  com- 
pany, without  the  knowledge  of  the  sure- 
ty,  sent  D.  a  letter  inclosins;  a  promis- 
sory note  at  a  month  for  the  'amount, 
with  a  request  that  he  would  sign  and 
return  it.  D.  signed  the  promissory 
note  and  returned  it  to  the  secretary, 
who  kept  it : 

Hdd^  that,  assuming  this  to  be  a  giv- 
ing of  time  *'  by  writing  signed  by  the 
secretary,"  within  the  meaning  of  the 
agreement,  being  after  breach  the  surety 
was  released ;  and  that,  once  released, 
he  was  not  liable  in  respect  of  debts 
contracted  in  respect  of  subsequent 
montlis'  supplies.  Croydon,  eie.,  v.  Diclc- 
ifuon,  *      261,  272  note. 

6.  The  creditors  of  a  firm  of  liquidating 
debtors  agreed  to  a  scheme  of  arrange- 
ment under  the  28th  section  of  the 
Bankruptcy  Act,  1869,  which  was  sanc- 
tioned by  the  court.  Under  this 
scheme  tne  assets  were  transferred  to 
a  company,  who  were  to  carry  on  the 
business,  and  debentures  were  issued 
.  to  the  creditors  for  the  amount  of  their 
proved  debts,  which  were  to  be  pay- 
able out  of  the  surplus  profits,  after 
meeting  certain  prior  charges.  Amons 
the  creditors  was  C,  who  had  acceptea 
accommodation  bills  to  a  large  amount 
for  the  firm,  and  who  afterwards  him- 
self filed  a  liquidation  petition,  and 
paid  his  creditor  a  composition  of  4«. 
in  the  pound.  The  holders  of  the  bills 
thus  accepted  proved  against  C.'s  estate, 
and  received  their  composition  amount- 
ing altogether  to  about  £82,000.  They 
also  proved  against  the  estate  of  the 
liquidating  firm  under,  the  scheme  of 
arrangement.  Some  of  them  received 
the  composition  before  proving,  and 
consequently  only  proved  for  16s.  in 
the  pound ;  the  others  proved  for  the 
whole  amount.  C.  then  claimed  to 
stand  in  the  place  of  the  bill  holders  as 
a  creditor  of  the  liquidating  firm  to 
the  extent  of  what  he  had  paid  under 
the  composition,  and  to  have  deben- 
tures issued  to  him  to  the  nominal 
amount  of  £32,000  in  their  stead. 
His  cUm  to  Bti^nd   in  the  place  of 


those  bill  holders  who  had  received 
their  composition  before  proving  un- 
der the  scheme  of  arrangement  to  the 
extent  of  4«.  in  the  pound  was  allowed ; 
but  as  to  the  others  who  had  proved 
for  the  whole  amount: 

Helil,  first,  that  the  debentures  were 
not  issued  to  the  creditors  in  satisfae- 
tion  of  their  debts,  but  in  subsUtatioa 
for  the  dividends  which  under  a  bank- 
ruptcy would  have  been  payable  on 
them: 

6.  Secondly,  that  the  scheme  of  arrange- 
ment made  no  difference  in  the  rela- 
tion between  C.  and  the  liquidating 
firm,  namely,  that  of  surety  and  prin- 
cipal debtor,  and  therefore  that  he  had 
no  equity  to  receive  anything  out  of 
these  assets  till  the  creditors  had  been 
actually  paid  20«.  in  the  pound.  His 
claim  to  debentures  in  respect  of  that 
part  of  composition  was  consequently 
disallowed.    McUter  of  Turqwmd.  618. 

619  note. 


B. 


RAILWAY  COMPAinr, 
Set  NsQUQuroB,  87. 


RATIFICATION, 

See  Infant,  197,  201  note. 
Insubamob,  Mabinb,  806. 

PaiNdPAL  AND  AOBNT,  294. 

Trusts  and  Trustkbb,  621. 
Wills,  505. 


REBUILDING. 
See  Trvsts  and  TaDmn,  789. 


RECEIVER. 

1.  When  authorized  to  carry  on  basinesi 
and  to  pay  expenses  first  from  reoeipta. 
Matter  <^  Re^et^e  CqntU  IroHteorka,  5S8 
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REFORMATION  OF  CONTRACTS. 
See  MuTAKB,  652,  669  note. 


REMAINDER. 
See  WiLL«>  668,  770,  779  note. 


REMAINDERMEN. 

Bee  HsoLXooMS,  7S7,  788  note, 
Sbttlement,  810. 
Teubtb  and  Tkustebb,  789,  797. 


REMOTENESS. 
Bee  WiLLB,  496,  789. 


RENTS. 

1.  When  goes  to  heir  notwithstanding 
devise  on  executory  limitation.  Wade- 
Gery  t.  Bandley.  662 


RENTS  AND  PROFITS. 
See  TftusTS  and  Teustebs,  789. 


REPAIRS. 
See  Trusts  and  Teustebs,  789. 


REPLEVIN. 
See  Bills  of  Lading,  189. 


RES  ADJUDICATA. 
See  JuBisDionoN,  428. 


RESCISSION. 
Su  Tbubts  .and  Teubtxbs,  621. 


RESERVATION. 
See  MiNxs,  899. 


RESIDENCE. 
See  DomciLB,  644,  647  neiU, 


REVERSION. 
See  Sbttlbmbnt,  810. 


RELOCATION. 
See  Wilis,  469,  461  note,  461. 


s. 


SALK 

1.  Wholesale  traders  supplied  goods  to  a 
retail  dealer  on  the  terms  that  he  was 
to  be  allowed  a  discount  of  20  per  cent 
from  the  invoice  prices  on  payment  in 
cash  within  a  month  : 

Hdd  (reversing  the  decision  of  the 
county  court  judge),  that,  cash  pay- 
ments not  havinff  been  made,  proof 
must  be  admitted  in  the  bankruptcy  of 
the  retail  dealer  for  the  full  amount  of 
the  invoice  prices  of  the  goods. 

2.  SemhUt  that  a  compounding  debtor, 
who  allows  a  creditor  to  prove  without 
objection  at  one  of  the  creditors'  meet- 
ings for  a  certain  sum,  cannot  after- 
wards be  heard  to  dispute  that  that 
sum  is  due  to  the  creditor.  Matter  of 
Cumberland.  841 

See  Vendob  and  Vendee. 
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SALVAGE. 
See  A^Mi&ALTT,  488. 


SATISFACTION. 
See  Wills,  6^  700. 


SEAMEN'S  WAGES. 
See  Admualtt,  418,  460. 


SECURITT  FOR  COSTS. 

1.  The  Court  of  Appeal  refused  to  require 
an  iueolveat  appellant  to  gire  security 
for  the  coets  of  the  apped,  where  the 
question  at  issue  had  not  been  previ- 
ously considered  in  a  court  of  error. 
Bourke  ▼.  White  Mbetf  etc  191 


SETTLEMENT. 

1.  By  a  settlement  recitinz  a  royal  war- 
rant directing  a  sum  of  £1,000  to  be 
paid  to  trustees  for  the  benefit  of  A. 
D.  and  J.  D.  and  children  of  A.  D., 
it  was  declared  that  the  trustees  should 
stand  possessed  of  the  £1,000  upon 
trusts  fur  investment  and  payment,  and 
application  of.  the  income  to  or  for  tlie 
benefit  of  A.  D.  and  J»  D.  during  their 
respective  •lives,  and  from  and  after 
the  deceases  of  A.  D.  and  J.  D.  upon 
trust  to  pay,  divide,  or  transfer  the 
£l,000»  and  all  dividends  or  interest 
which  might  be  due  thereon,  unto  and 
amongst  all  and  every  the  child  and 
children  of  A.  D..  and  the  issue  of  such 
child  and  children,  if  more  than  one,  in 
equal  shares  and  proportions,  and  if  but 
one,  then  the  whole  to  such  one,  and  to 
be  paid  and  transferred  to  such  chil- 
dren or  child  as  should  be  sons  or  a 
son  at  the  age  of  twenty-one  years, 
and  to  such  children  or  child  as  should 
be  daughters  or  a  daughter  at  the  age 
of  twenty-one  years,  or  day  of  mar- 
riage, whichever  should  first  happen, 
the  issue  of  any  child  or  children  whose 


parent  or  parents  should  die  before  his, 
tier,  or  their  share  or  shares  should 
become  payable  to  be  entitled  to  the 
share  or  shares  which  his,  her,  or  their 
parent  or  parents  would  have  been  en- 
titled to  if  living.  A  son  of  A.  D.  at- 
tained twen^-one,  and  diifd  in  the  life- 
time of  A.  I>.  leaving  a  child : 

Heldt  that  the  child  of  the  son  so 
dying  was  entitled  to  the  parent's 
snare  of  the  trust  fund.  Day  t.  Bad- 
eUffe.  .  745 

2.  Covenant  in  marriaee  settlement  to 
settle  property  to  which  Uie  wife  then 
was  or  she  or  her  husband  in  her  right 
should  during  the  coverture  become 
entitled. 

8.  At  the  date  of  the  settlement  a  trust 
fund  stood  so  limited  that  on  the  death 
of  the  wife  without  issue  one  moii^y 
thereof  would  belong  to  her,  subject  to 
the  life  interest  therein  of  her  husband, 
as  her  share  of  an  intestate's  estate : 
Ueldt  that  the  wife's  contingent  re- 
versionary interest  in  this  fund  was 
bound  by  the  covenant  ComauU  t. 
KeUK,  810 

See  AppotNTMSKT,  698. 
Wills,  505,  700. 


SEWERS. 
See  Municipal  CoEPOEAnoNS,  875,  879. 


SHIPS  AND  SHIPPING. 
See  KvimKkvrt, 


SHIPS  AND  VESSELS. 

See  Adioraltt. 

Crattsl  Moktoaos. 
PaiircxPAL  AND  Agbnt,  294. 


SLANDER. 

1.  The  defendant,  an  expert  in  handwrit- 
ing, had  given  evidence  in  the  Court  of 
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Probate  on  the  trial  of  a  case  called  i). 
T.  M.,  Id  which  the  frenalueness  of  the 
Bigfiiature  of  the  testator  to  a  will  was 
in  issue,  and  had  proiibunced  it  as  his 
opinion  that  the  signature  was  a  for- 
gery. The  jury  found  in  favor  of  the 
will,  and  the  judge  of  the  Court  of  Pro- 
bate made  some  strong  obserTations  of 
an  unfavorable  nature  with  regard  to 
the  defendant's  evidence. 

The  defendant  was  afterwards  a 
witness  for  the  defence  at  a  preliminary 
inquiry  before  a  magistrate  into  a 
charge  of  forgery.  The  counsel  for  the 
proiiecutloii  asked  him,  in  cross-exam- 
ination, whether  ho  had  read  the  re- 
marks made,  as  above  mentioned,  by 
the  judge  of  the  Court  of  Probate,  and 
upon  the  defendant  answering  that  he 
had,  sat  down.  The  defendant  then 
said  he  wished  to  make  a  statement 
about  the  case  of  D.  v.  M.  The  magis- 
trate said  that  he  could  not  hear  any- 
thing about  a  case  not  then  before  the 
court,  and  tried  to  stop  him,  but  the 
defendant  persisted,  and  said,  "I  be- 
lieve that  will  to  be  a  rank  forgery, 
iind  shall  believe  so  to  the  day  of  my 
death.*' 

In  respect  of  the  words  so  spoken 
the  plaintiff,  who  was  an  attesting  wit- 
ness to  the  will,  brought  an  action  of 
slander : 

Held,  that  the  statement  was  privi- 
leged, and  the  action  would  not  lie, 
although  the  jury  found  that  the  words 
were  not  spoken  by  the  defendant  in 
good  faith  as  a  witness,  that  he  spoke 
them  as  a  volunteer  and  for  his  own 
purposes,  and  that  he  spoke  them  ma- 
liciously, and  the  court  were  of  opin- 
ion that  there  was  evidence  to  justify 
these  findings.     Beotman  v.  N^herdift, 

176,  188  noto. 

See  LiBKL,  832. 


SPECIFIC  PERFORMANCE. 

Bee  CovxKANTS,  760,  768  wOe, 
Frauds,  Statute  or,  148. 

liUTAU,  820. 


STAY. 
See  Former  Suit,  68. 


STOCKHOLDERS. 

1.  After  resolutions  had  been  passed  and 
confirmed  for  the  voluntary  winding-up 
of  a  company,  a  shareholder,  in  ignor- 
ance thereof,  commenced  an  action 
against  the  company  and  the  directors 
to  have  his  name  removed  from  the 
register,  for  a  rescission  of  his  contract 
to  take  shares,  on  the  ground  of  mis- 
representations in  the  prospectus,  and 
to  obtain  repayment  of  all  moneys 
already  paid,  and  an  indemnity  against 
future  liability  in  respect  of  his  shares : 
Heldf  that  the  relief  asked  in  the 
action  was  not  inconsistent  with  the 
winding-up ;  and  a  motion  by  the  vol- 
untary liquidator  to  stay  all  further 
proceedings  in  the  action  was  refused 
with  costs.  Half  v.  Old  Talargoek 
Lead,  etc.  794 

See  CoNsroiEATiON,  118. 
Criminal  Law,  162. 
Trusts  and  Trubtbxs,  797. 


STREETS. 
See  Municipal  Corporations,  876,  879. 


SUBSCRIBING  WITNESS. 

1.  When  legacy  or  estate  to,  of   will, 
void.    JvU  V.  Jacobe.        770,  779  note. 


SUPPORT. 
See  Mnrx8>  899. 


SURETY. 
See  PluNciPAL  AND  Surety. 


T. 


TAXATION. 


See  Municipal  Corporations,  114, 
118  noU,  841,  848  noU, 


904 


INDEX. 


TENANT  FOR  LIFE. 
Bee  Lifs  EsTAn. 


TENANTS  IN  COMMON. 

Sa  PARirnov. 
Wills,  119. 


TITLE. 

See  Bills  op  Laddco,  189. 

Bona  Fidk  Pueohabxe,  706,  710  note, 
Insukanck,  Marink,  1. 
Lm  Est  ATI,  ft  10. 
WiLL%  668. 


TRADE-MARK 

• 

1.  The  plaintiff,  a  cigar  merchant  In  Lon- 
don, rsfflstered  a  label  at  Stationers' 
Hall,  which  he  requested  G.,  the  manu- 
facturer at  Havannah  who  supplied 
him  with  cigars  of  a  particular  descrip- 
tion, to  affix  to  each  box  consigned  to 
him.  Q.  accordingly  afllxed  the  label, 
with  his  own  name  as  manufacturer, 
to  all  boxes  so  consigned.  The  plain- 
tiff subsequently  discorered  that  G. 
was  supplying  cigars  of  the  same  de- 
scription, and  with  the  same  label,  to 
the  defendants,  who  were  G.*s  agents, 
and  brought  his  action  to  restrain  the 
alleged  infringement  of  his  trade-mark. 
On  a  motion  for  an  injunction  against 
the  defendants : 

Held,  that,  there  being  no  evidence 
of  any  contract  that  G.  should  supply 
the  plaintiff  exclusively  with  that  de- 
scription of  cigars,  the  court  could  not, 
on  an  interlocutory  application,  restrain 
the  defendants  from  using  the  label 
liireeh  v.  Jonas,  697 


2.  A  word  or  distinctive  •combination  of 
letters  is  not  ''a  distinctive  device, 
mark,  or  heading"  within  the  meaning 
of  sect.  10  of  the  Trade  Marks  Regis- 
tration Act,  1876  (88  <fe  89  Vict.  c.  91), 
and  cannot  be  re^stered  as  a  trade- 
mark under  the  act.  Stepkenet  Matter 
of,  749 


TRESPASS. 

1.  When  restrained  by  injunctioiL  Bard- 
ie^ Y.  OratneHU,  809 

Bee  Bills  or  LAonra,  189. 


TROVER. 
Bee  Bills  of  LAoma,  189. 


TRUSTS  AND  TRUSTEE& 

1.  One  of  three  joint  mortgagees,  who 
were  trustees,  went  abroao,  and  in  his 
absence  the  mortgage  was  paid  off;  and 
by  a  deed,  to  which  he,  with  the  other 
trustees,  was  named  a  party,  but  which 
he  never  executed,  the  aebt  and  security, 
except  the  legal  estate  outstanding  in 
him,  were  vested  in  the  transferee  of 
the  mortgage.  Afterwards  a  new  trus- 
tee was  by  dted  appointed  a  trustee  in 
his  place  : 

Held,  that  the  neglect  or  refusal  of  the 
old  trustee  to  convey  the  outstanding 
legal  estate  brought  the  case  within  the 
Trustee  Acts,  and  that  the  court  had 
jurisdiction  under  those  acts  to  vest  in 
the  transferee  the  outstanding  legal  es- 
Ute.    MaiUr  of  Walkei'e  TnuU,      492 

2.  Purchase-money  of  part  of  a  settled 
estate  paid  in  under  the  Lands  Clauses 
Consolidation  Act  ordered  to  be  applied 
towards  the  cost  of  lateral  additions  to 
a  house,  part  of  the  settled  estate.  Mai- 
Ur  of  Speer'e  TruatM,  608 

8.  If  the  trustee  of  a  bankrupt,  when 
called  upon  to  decide  whether  he  will 
disclaim  a  continuing  contract  of  the 
bankrupt,  does  not  disclaim  it,  but  car- 
ries it  on  for  the  benefit  of  the  estate, 
he  is  still  at  liberty,  when  he  finds  it 
unprofitable,  to  cease  to  perform  it,  and 
in  that  case  the  other  party  to  the  con- 
tract is 'entitled,  under  sect.  SI  of  the 
Bankruptcy  Act,  1669,  to  prove  against 
the  bankrupt's  estate  for  the  damagtas 
occasioned  oy  the  breach  of  the  con- 
tract, and  this  is  his  only  remedy. 

The  trustee  does  not  by  not  disclaim- 
ing adopt  tlie  contract,  either  person- 
ally or  on  behalf  of  the  estate.  Matter 
of  Sneexum,  621 
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4.  A  testator  devised  certain  real  estate 
for  life  to  one  of  his  executors  and 
trasteee:  the  devisee  afterwards  com- 
mitted breaches  of  trust  and  then  filed 
a  petition  for  liquidation  : 

ndi  (affirming  the  decision  of  the 
Vice-chancellor  of  the  Palatine  Court), 
that,  as  against  the  trustee  in  the  liqui- 
dation, the  life  estate  of  the  executor 
and  trustee  being  l^gal,-  could  not  be 
taken  and  applied  in  replacing  losses 
occasioned  by  the  breaches  of  trust. 
Fwt  V.  Buckley,  641 

5.  Testator  devised  real  estates  in  strict 
settlement,  and  directed  his  residuary 
personalty  to  be  laid  out  in  the  purchase 
of  lands  to  be  settled  to  the  same  uses. 
After  the  date  of  the  will,  the  testator 
execnted  a  deed  whereby  he  assigned 
specific  personalty  to  a  large  amount 
to  the  same  persons  whom  he  named  as 
.the  trustees  and  executors  of  his  will, 
upon  trusts  (not  referring  to,  but)  cor- 
responding with,  and  omj  in  a  remote 
contingency  differing  from,  those  of  the 
will. 

The  mansion  house  having  been 
pulled  down,  and  reauiring  to  be  re- 
Duilt,  the  tenant  for  life  proposed  that, 
out  of  the  specific  personalty  fund  set- 
tled by  the  deed,  £24,000  should  be 
advanced  to  him  to  pay  for  the  rebuild- 
ing, and  that  out  of  the  same  fund  a 
sum  of  £40,000  should  be  set  aside, 
and  the  dividends  accumulated  ftjr 
twenty  years,  until  an  amount  of  £24,- 
000  should  be  saved,  wijih  which  the 
same  fond  should  be  recouped: 

Md^  that  the  court  had  jurisdiction 
to  make  the  order.  Donalmon  v.  Don- 
aidmm,  789 

6.  Testator  bequeathed  residuary  person- 
alty to  trustees,  with  permission  to  con- 
tinue existing  investments,  upon  trust  to 
convert,  and  invest  in,  amongst  other 
securities,  the  stock  or  shares  of  any 
company  in  Great  Britain,  and  pay  the 

«  income  to  a  tenant  for  life,  with  remain- 
der over.  He  declared  that  *'  the  calls, 
if  any,  which  at  or  after  my  decease 
may  be  or  become  due  in  respect  of 
any  shares  for  the  time  being  constitu- 
ting part  of  my  residuary  personal  es- 
tate, shall  be  paid  by"  the  trustees  out 
of  income,  and  not  out  of  capital 

Testator  at  his  death  held  waterworks 
and  railway  shares,  upon  which  some 
instalments  were  due,  but  not  yet  pay- 
able. 

After  the  testator's  death  the  trustees 

18  £ng.  Rep.  114 


sold  some  shares  on  which  a  call  was  ac- 
tually payable,  and  allowed  the  brokers 
to  retain  the  amount  of  the  call  out  of 
the  sale  moneys,  for  the  benefit  of  the 
purchaser. 

After  the  testator's  death  the  trustees 
accepted  allotments  of  valuable  shares 
offered  to  them  in  respect  of  their  pro- 
prietorship in  the  company : 

Held^  that  the  instalments  due  on 
shares  accepted  by  the  testator  in  his 
lifetime,  when  payable,  and  the  amount 
of  the  call  moneys  deducted  on  the  oc- 
casion of  the  sale,  were  calls  within  the 
meaning  of  the  will,  and  hence  payable 
out  of  income : 

*l,  Hiddf  further,  that  the  shares  accepted 
by  the  trustees  did  not  constitute  part 
of  the  testator's  residuary  persomd  es- 
tate at  his  death,  and  hence  that  the 
calls  on  such  shares  were  payable  out 
of  capital    Bevan  v.  WaUrnouM,     797 

See  Hkerloohs,  787,  788  noU. 
Paetition,  724. 
WiLU,  668. 


U. 

USAGE. 
Ciwzoif. 


V. 


VARIANCE. 


See  AoBBEMKSfT,  282,  238  note. 


VENDOR  AND  VENDEE. 

See  FaAUDS,  Statute  ov. 
Mistake,  820. 
Sali,  841. 


VESSELS. 
See  Apmibaltt. 


906 


INDEX. 


VOID  LIFE  ESTATK 
Bee  Wills,  770,  779  mde. 


w. 


WAGER. 

1.  H.  and  B.  deposited  £50  each  with  N., 
and  entered  into  a  written  agreement 
that  the  £100  ehonld  be  paid  to  H.  if  his 
horse  trotted  eighteen  miles  in  an  honr, 
and  if  not,  then  to  B.  The  referee  de- 
cided that  the  horse  did  trot  the  dis- 
tance within  the  hour.  B.  demanded 
his  £50  back  from  N.  before  the  money 
had  been  paid  over  to  U. : 

Hdd,  amrminff  the  decision  of  the 
Common  Ploas  Division,  that  B.  was 
entitled  to  recover  his  stake  back  from 
N.,  for  that  the  transaction  was  simply 
a  wager,  and  did  not  come  within  the 
proviso  in  8  ifc  9  Vict.  c.  109,  s.  18,  as 
to  contribatlons  to  a  prize,  or  sum  of 
money  to  be  awarded  to  the  winner  of 
any  lawful  game,  sport,  pastime,  or  ex- 
ercise.    Bataon  v.  Ntvnnan,  202 


WAIVER. 
Bee  MuTAKX,  820. 


WARRANT. 
Bee  Arbist,  868,  858  noU. 


WATER  AND  WATERCOURSES. 

1.  14  Qeo.  8,  c.  96>  which  was  passed  for 
improving  the  navigation  of  certain 
rivers,  enacted  that  *'  if  any  person  or 
persons  shall  Wilfully  throw  any  soil 
....  into  any  part  of  the  said  riv- 
ers ....  or  of  any  drains,  trenches, 
or  watercourses  thereunto  belonging, 
every  such  person  shall  for  every  sucn 
offence  forfeit"  a  sum  of  money. 

The  appellant  was  a  tanner,  having 
premises  on  a  small  natural  stream  at  a 
point  about  four  miles  from  one  of  the 
rivers,  into  which  it  flowed  at  a  place 


where  that  river  was  navigable  :  in 
the  course  of  his  business  he  discharged 
refuse  from  his  works  into  the  natural 
stream :  he  was  convicted  by  a  stipen- 
diary magistrate  of  an  offence  against 
the  foregoing  enactment: 

Hdd^  that  the  words  "  drains,  trenches, 
or  watercourses  thereunto  belonging** 
applied  only  to  artificial  streams  made 
for  the  purpose  of  improving  the  navi- 
gation of  tne  rivers,  and  did  not  apply 
to  natural  streams,  and  therefore  that 
the  conviction  was  wrong. 

Hild,  also  (per  Bramwell,  B.),  that  in- 
asmuch as  tne  ^pellant  discharsed  the 
refuse  in  the  course  of  his  business,  he 
did  not  "wilfully"  throw  it  into  the 
stream  within  the  meaning  of  the  8tat> 
nte.    BmiUh  v.  Bamham.   888,  887  «ote. 


WAY. 

1.  User  for  twenty  years  of  a  way  to  a 
field  used  only  for  agricultural  purposes 
does  not  give  a  right  of  way  for  min- 
eral purposes. 

2.  The  owner  of  a  field,  with  a  right  of 
way  to  it  through  an  occupation  road 
agreed  to  sell  the  surface  of  the  field 
(reserving   the   minerals).     The   field 

-  liad  never  been  used  for  mining,  and 
the  vendor  did  not  appear  to  have  any 
present  intention  of  working  the  min- 
erals : 

Held,  that  the  vendor,  having  had  a 
right  to  use  the  road  for  agricultural 
purposes  only,  could  not  prevent  the 
purchaser  from  so  altering  the  road  as 
to  make  it  unfit  for  the  use  of  the  ven- 
dor in  working  the  minerals  nndar  the 
land  agreed  to  be  sold : 

8.  Hdd,  also,  that  even  if  the  vendor  had 
a  right  to  use  the  road  for  minerals, 
inasmuch  as  he  had  no  present  inten- 
tion of  working  the  minerals,  the  court 
would  not  interfere. 

4.  Qfuxre,  per  Mellish,  L.J.,  whether, 
where  an  occupation  road  follows  the 
boundary  of  two  estates  so  as  to  afford 
a  presumpUon  of  ownership  ad  mtdium 
fihun^  eacti  owner  has  not  the  right  to 
use  the  road  for  all  purposes  though  the 
actual  user  has  been  only  for  limited 
purposes.     Morris  v.  Bradbum.       847 

Bee  Minis  akd  MixnALs,  859. 
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WILFULLY. 
See  Water  and  WATSEoouRavs,  888. 


WILLS. 

1..  A  testator,  by  will  of  April,  1811,  de- 
vised certain  hereditaments  to  his 
ffraoddaoghter  E.  C.  and  her  heirs.  Bat 
if  K.  C.  died  without  leaving  lawful  is- 
sue living  at  her  death,  the  testator  de- 
vised the  hereditaments  *'  unto  and  to 
the  use  of  the  nine  children  of  J.  A.,  to 
be  equally  divided  amone  them  share 
and  share  alike."  And  ne  devised  all 
the  residue  of  his  estate  to  his  son 
P.O. 

E.  C.  died,  leaving  no  issue  living  at 
her  death.  One  of  tne  nine  children  of 
J.  A.  survived  E.  C: 

If^d,  1st,  that  the  executory  devise 
over  to  the  children  of  J.  A.,  being  be- 
fore the  Wills  Act,  created  in  them  a 
tenancy  in  common  for  life  only ;  and, 
*2dly,  that  this  executory  devise  affected 
the  previous  estate  in  fee  given  to  E.  C. 
to  the  extent  of  such  lifesestates  only, 
and  that  subject  to  the  life  estates  the 
property  remained  in  E.  C.  and  her 
heirs.     Oalmby  y.  Morgan.  119 

3.  The  deceased,  having  duly  executed  his 
will,  married,  and  subsequently  ex- 
ecuted another  will  in  favor  of  his  wife 
and  children.  In  this  last  will,  in  case 
there  were  no  chHd  or  children  of  the 
marriage  living  at  the  death  of  his  wife, 
he  revived  andbrou^ht  into  force  again 
his  former  will,  and  directed  that  its 
provisions  and  directions  should  be 
complied  with  as  though  they  formed 
part  of  his  last  will.  At  the  time  of 
nis  death  there  were  living  a  widow 
and  one  child : 

Hdd^  that  the  first  will  should  be  in- 
cluded in  the  probate.  Matter  of  Bang- 
ham.  459,  461  noU, 

8.  The  testator  having  duly  executed  a 
will,  subsequently  married.  On  the 
day  of  and  after  the  marriage  ceremony 
he  executed  a  codicil,  by  which  he 
made  a  provision  for  his  wife,  and  in 
all  other  respects  revived,  ratitied,  and 
confirmed  his  will.  His  wife  prede- 
ceased him,  and  on  his  death  the  codicil, 
which  had  been  in  his  possession,  could 
not  be  found.  Declarations  of  the  tes- 
tator of  a  desire  to  adhere  to  his  will 


were  proved  extending  up  to  the  latest 
perioa  of  his  life : 

//«/</,  .that  the  testator  could  not 
have  intended  by  the  destruction  of  the 
codicil  to  render  his*  will  inoperative, 
and  that  the  court  w^nld  therefore 
gr^nt  probate  of  the  will  and  of  the 
codicil  as  contained  in  a  draft  from 
which  the  original  was  prepared  for 
execution.    Jama  v.  Shrimplon.      461 

4.  The  witnesses  to  the  execution  of  a 
codicil  signed  their  names  on  the  back 
of  a  will,  to  which  that  codicil  was  at- 
tached by  a  pin.  There  was  evidence 
which  satisfied  the  court  that  the  will 
and  codicil  were  pinned  together  at  the 
time  of  the  execution  of  the  codicil,  and 
that  the  witnesses  intended  by  their 
subscription  on  the  back  of  the  will  to 
attest  the  signature  of  the  testatrix  at 
the  foot  of  the  codicil : 

Held,  that  the  codicil  was  entitled  to 
probate.     Matter  of  Braddock.        468 

6.  A  testator  gave  to  A.  B.  an  annuity  of 
£50  per  annum  for  her  life,  and  after 
her  decease  to  the  children  she  might 
have,  born  in  wedlock,  equally  to  be 
divided  between  them  during  their 
lives,  and  after  the  decease  of  the  sur- 
vivor to  go  to  his  nephew  and  his  two 
nieces  e(jually  between  them.  A.  B. 
having  died  without  issue : 

Held,  that  the  gift  to  the  nephew  and 
nieces  was  not  void  for  remoteness, 
and  that  they  took  the  capital  from 
whence  the  annuity  proceeded  abso- 
lutely, in  Mjual  shares  as  tenants  in 
common.     Mvatu  v.  Walker,  496 

6.  Where  a  settlement,  incomplete  as  to 
part  of  the  property  comprised  in  it, 
IS  subsequently  confirmed  by  the  will 
of  the  settlor,  the  confirmation  per- 
fects the  settlement,  but  as  a  testamen- 
tary instrument,  so  that  the  doctrines 
of  ademption  and  lapse  apply. 

7.  R.  H.,  by  a  voluntary  settlement,  as- 
signed to  trustees  several  mortgage 
debts,  certain  shares  in  a  bank,  and 
some  furniture,  and  directed  the  trus- 
tees to  hold  the  premises  and  certain 
consols  which  had  been  previously 
transferred  to  them,  upon  trust  for  her- 
self for  life,  and  then,  as  to  part  of 
the  trust  premises,  for  specifiecf  bene- 
ficiaries; and  as  to  the  residue,  for 
M.  F. 

M.  F.  died  in  the  lifetime  of  the  set- 
tlor, who  in  her  lifetime  received  some 
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of  the  moii^ged  debts  (the  others 
being  received  by  the  trustees),  and 
died  without  haviug  duly  trsDsferred 
the  bank  shares,  but  having  by  her 
will  confirmed  the  settlement  The 
settlenyeut  being  yalid  as  to  the  con- 
sols, the  mortgage  debts  received  by 
the  trustees,  and  the  furniture,  but  in- 
complete as  to  the  mortgage  debts  re- 
ceived by  the  settlor,  and  the  bank 
shares: 

Held,  that  the  confirmation  could  not 
operate  as  to  the  mortgage  debts  re- 
ceived by  the  settlor ;  t)ut  that,  not- 
withstanding that  the  settlement  had 
not  been  admitted  to  probate,  the  con- 
firmation of  it  by  the  will,  which  had 
been  proved,  peHected  the  settlement 
with  regard  to  the  bank  shares  as  a 
tostamentarv  instrument,  and  operated 
as  a  specihc  bequest  of  them;  and 
that  the  shares  therein  of  ceatitu  qtte 
trust  under  the  settlement,  who  pre- 
deceased the  settlor,  lapsed  in  favor 
of  the  residuary  legatee  under  this  will. 
Bigujf  y.  Fliffkt  506 

8.  Testatrix,  who  died  in  November, 
1874,  by  her  will  in  January,  1874. 
bequeathed  to  each  of  the  tht'ee  chil- 
dren of  her  ^iece  £1,000;  and  if  any 
of  the  said  three  childreu  should  die 
before  attaining  the  age  of  twenty-one 
years,  the  leg^y  was  to  be  divided 
oetween  the  survivors  of  the  said  three 
children.  There  was  a  codicil  in  June, 
1874,  confirming,  fka  regarded  this  be- 
quest, the  will.  At  the  date  of  the  will 
the  niece  had  three  children  living, 
the  youngest  being  three  years  old, 
and  a  fourth  child  en  ventre  na  mire  at 
the  time,  and  born  in  July,  1874, 
claimed  a  legacy  of  £1,000  : 

Held,  that  the  three  children  born 
at  the  date  of  the  will  only  were  en- 
titled to  legacies.    Jonee  v.  Emery.  616 

9.  Testator  bequeathed  all  his  household 
furniture  which  should  be  in  his  capital 
messuage  at  his  death,  unto  trustees 
upon  trust  to  permit  the  same  to  be 
held  and  enjoyed  as  heirlooms  with  his 
said  messuage  by  the  person  entitled  to 
the  same  messuaee  under  the  will.  The 
testator,  who  died  in  1876,  was,  in 
1874,  the  occupier  of  a  house  at  Bath, 
which  he  had  furnished.  He  ceased  to 
occupy  that  house  in  1874,  and  removed 
the  furniture  with  the  intention  of  its 
beinff  placed  in  his  capital  messuage, 
which  was  in  tlie  occupation  of  a  ten- 
ant   The  tenant  having  declined  to 


permit  the  farnitore  to  be  placed  there- 
in, it  was,  in  consequence  of  such  re- 
fusal, stored  in  farm  buildings  belong- 
ing to  the  testator,  where  it  was  at  his 
death: 

Held,  that  the  furniture  passed  under 
the  bequest     Hawlineon  v.  RawUnttm. 

518 

10.  A  gift  by  will  by  a  testator  to  his 
wife  of  "  aU  my  personal  property,  all 
sums  of  money  which  I  may  possess  or 
may  be  owing  to  me  at  the  time  of  my 
decease,  together  with  all  the  furni- 
ture, farming  implements,"  and  other 
thines  in  the  family  mansion,  is  not 
specific. 


11.  A  testator  who  had  two  smns  of 
£1,000  and  £600  in  his  hands  upon 
trust  for  his  sisters  £.  and  A.  respect- 
ively for  life,  for  their  separate  use,  and 
after  their  deaths  for  their  children 

X  equally,  by  his  will  desired  that  his 
real  estate  should  be  sold,  and  that  two 
sums  of  £1,000  and  £600  should  be 
paid  to  his  sbters  out  of  the  proceeds 
of  sale,  and  desired  that  the  remainder 
of  the  proceeds  of  sale  might  be  equally 
divided  amongst  other  persons  named : 
Hdd,  Uiat  the  ^fts  to  the  sisters 
were  not  a  satisfiaction  of  the  moneys 
held  by  testator  as  trustee  for  lus  sis- 
ters and  their  children.  Fairer  y. 
Park.  624 

12.  A  testator  directed  that  a  fund  of 
personally  over  which  he  had  a  gen- 
eral power  of  appointment  should,  un- 
less otherwise  specifically  disposed  of 
by  a  codicil,  become  part  of  his  resid- 
uary estate.  By  a  codicil  he  gave  out 
of  this  fund  various  charitable  legacies, 
and  directed  that  the  residue  of  the 
fund  should  be  given  by  his  executors 
to  the  charitable  institutions  to  which 
he  should  by  any  future  codicil  give 
the  same,  "  and  in  default  of  any  such 
gift,  then  to  be  distributed  by  my 
executors  at  their  discretion."  He  made 
no  subsequent  codicil : 

Held  (affirming  the  decision  of  Hall, 
y.C),  that  the  ultimate  trust  in  the 
codicil  was  that  the  residue  should  be 
distributed  by  the  executors  among 
charitable  institutions  at  their  discre- 
tion, and  that  a  trust  in  fayor  of  charity 
was  created.  Focock  y.  Attorney' Genr 
eral,  544 

18.  A  testator  deyised  a  moiety  of  his 
real  estate  to  A.  and  B.  and  their  heirs. 
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to  the  uses  and  upon  and  for  the  trusts 
and  purposes  thereinafter  mentioned, 
namely,  to  the  use  of  A.  and  B.,  their 
executors,  administrators,  and  assigns, 
for  120  years,  if  S.  C,  the  wife  of  J.  C, 
should  so  long  live,  and  subject  thereto, 
to  the  use  of  J.  C.  for  life,  with  remain- 
der to  A.  and  B.  and  their  heirs  dur- 
ing his  life,  upon  trust  to  preserve  con- 
tingent remainders,  ¥ith  remainder  to 
the  use  of  all  the  children  of  J.  G.  and 
S.  C.  who  should  be  living  at  the  de- 
cease of  the  survivor  of  them,  and  the 
issue  then  living  of  such  of  the  children 
as  should  be  Uien  dead,  and  the  re- 
spective heirs  and  assigns  of  such  chil- 
dren and  issue  as  tenants  in  common 
(the  issue  taking  only  their  parent's 
share),  with  divers  remainders  over. 
The  will  contained  a  power  authorizing 

A.  and  B.  and  the  survivor  of  them, 
and  the  heirs  and  assigns  of  such  sur- 
vivor, to  "convey  in  exchange"  any 
parts  of  the  property,  and  to  **  convey 
upon  partition"  any  of  testator's  un- 
divided shares,  with  a  direction  that 
for  those  purposes  it  should  be  lawful 
for  them  by  deed  to  revoke  the  uses, 
estates,  trusts,  and  limitations  of  the 
property  in  shares  so  exchanged  or 
conveyed  in  partition,  and  by  the  same 
or  any  other  deed  to  **  grant  and  con- 
vey "  them  to  the  requisite  uses,  "  or 

-  for  the  purposes  aforesaid  to  limit,  ap- 
point, or  declare  such  use  or  uses,"  Ac, 
as  should  be  necessary.  J.  C.  died  in 
the  lifetime  of  S.  C. : 

Held  (affirming  the  decision  of  the 
Master  of  the  Rolls),  that  the  inten- 
tion of  the  testator  clearly  was  to  cre- 
ate a  succession  of  legal  limitations 
in  settlement,  and  that  the  court  could 
not  bold  the  legal  fee  to  be  in  A.  and 

B.  merely  because  if  it  was  not  in  them 
the  contingent  remainder  to  the  chil- 
dren had  in  the  eyents  which  had  hap- 
pened failed  for  want  of  ah  estate  of 
freehold  to  support  it.  Cunliffe  v. 
Brancker,  668 

14.  Personal  property  settled  on  the  mar- 
riage of  C.  W.  in  trust  as  she  should 
during  coverture  by  deed  or  will  ap- 
point, and,  subject  thereto,  for  her  sep- 
arate use  for  life,  and  if  she  survived 
her  husband  (which  happened)  for  her 
absolutely  : 

Held,  to  be  bound  by  her  general 
engagements. 

16.  Accordingly,  C.  W.  having  in  a  set- 
tlement on  the  marriage  of  her  daugh- 


ter L.  covenanted  with  the  trustees 
thereof  for  the  payment  to  them  on 
her  decease  of  £1,000  to  be  in  trust 
for  L.  for  life,  then  for  the  husband  of 
L.  for  life,  then  upon  the  usual  trusts 
for  her  children : 

Held,  that  the  trustees  of  L.'s  settle- 
ment were  entitled,  on  the  death  of  C. 
W.,  to  stand  in  the  position  of  cred- 
itors in  respect  of  the  property  com- 
prised in  the  first  settlement. 

16.  By  the  will  of  C.  W.  executed  under 
the  power  of  the  first  settlement, 
£1,000  was  settled  upon  trusts  similar 
to  those  of  plaintiff's  settlement,  omit- 
ting the  husoand's  life  interest: 

Heid,  that  this  was  a  case  of  satisfac- 
tion, and  that  neither  L.  nor  her  chil- 
dren took  anything  additional  under 
the  will  unless  L.'s  husband  survived 
her: 

17.  Held,  also,  that  dividends  received  by 
C.  W.  after  her  husband's  death,  and 
railway  stock  representing  part  of  her 
settled  property  which  was  realized 
after  her  husband's  death,  did  not  pass 
under  her  testamentary  appointment. 
Ma^  V.  Meld,  700 

18.  A  testator  gave  his  real  and  personal 
estate  to  trustees  upon  trust  for  his 
wife  during  widowhood,  and  after  her 
death  or  second  marriage  for  his  chil- 
dren who  might  be  living  at  such 
death  or  second  marriage,  and  the 
issue  of  any  child  who  might  have  pre- 
yiuusly  died,  such  issue  to  take  the 
share  of  her  or  his  deceased  parent  in 
equal  shares,  the  shares  of  such  of  his 
children  or  grandchildren  as  should  be 
a  son  or  sons  to  become  vestied  in  and 
payable  to  them  as  and  when  he  or 

.  they  should  respectively  attain  the  age 
of  twenty-four  years,  and  the  shares  of 
his  daughters,  or  the  female  issue  of 
any  deceased  child,  to  be  settled  as 
therein  mentioned : 

Held,  that  the  whole  of  the  gifts  after 
the  life  interest  of  the  widow  were  void 
for  remoteness.     HcUe  v.  Hale,         789 

19.  The  primary  meaning  of  the  word 
"  famUy  "  in  a  will  is  "  SiUdren." 

20.  A  testator  directed  the  interest  aris- 
ing from  all  his  real  and  personal 
property  to  be  paid  to  his  wife  during 
her  life,  and  after  her  decease  to  be 
equally  divided  amongst  all  his  family 
tliat  should  be  then  living  when  they 
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should  attain  the  age  of  twenty-one 
years.  At  the  date  of  his  will  he  had 
seven  children  living,  some  over  and 
others  under  twenty- one,  and  some 
married,  with  children : 

Held,  that  under  tlie  word  "family" 
children  alone  could  take.  Pigg  v. 
Clark.  764 

21.  A  testator,  after  disposing  specifically 
of  most  of  his  property,  enumerated 
certain  funds  out  of  which  he  directed 
that  his  debts,  funeral  and  testamen- 
tary expenses,  should  be  paid,  and 
added:  **The  remainder  to  be  equally 
divided  to  my  surviving  children. 
The  frame  of  the  will  left  it  doubtful 
whether  these  words  were  intended  to 
apply  generally  or  only  to  the  residue 
of  the  particular  funds : 

Held,  that,  considering  the  general 
frame  of  the  will,  only  what  was  left 
of  the  particular  funds  passed. 

22.  Gift  to  the  testator^s  daughter  of  real 
and  personal  estate  "  during  her  life- 
time, and  after  her  decease  the  prop- 
erty to  be  equally  divided  between  her 
children  on  their  becoming  of  age  "  : 

Held,  that,  as  regarded  the  real  estate, 
the  gift  to  the  children  was  strictly 
a  remainder,  and  that  the  construc- 
tidn  as  to  the  personalty  followed  the 
same  rule  as  the  realty ;  and,  therefore, 
that,  the  gift  to  the 'daughter  being 
void  on  account  of  her  having  attested 
the  will,  the  gift  to  the  children  was 
accelerated,  and  took  effect  immedi- 
ately: 

28.  Held,  also,  that  the  remainder  to  the 
daughter's  children  created  vested  in- 
terestSb    JuU  v.  Jacobs.    770,  779  note. 

24.  At  the  death  of  a  testator  two  copies 
of  his  will  were  produced,  one  of  which 
had  been  retained  by  himself,  the  other 
deposited  with  his  bankers ;  each  with 
a  codicil  containing  the  same  gift  in 
the  same  words,  but  of  different  dates, 
and  attested  by  different  witnesses. 
Probate  having  been  granted  of  the 
duplicate  will  and  of  the  two  codicils : 

Held,  that  evidence  by  one  of  the  at- 
testing witnesses  to  one  of  the  codicils 
was  admissible  for  the  purpose  of  show- 
ing, from  the  circumstances  attending 
the  execution,  that  the  two  codicils 
were  not  two  but  one  instrument,  and 
accordingly  that  the  legatee  therein 
named  was  entitled  to  one  legacy  onl}'. 
Hubbard  y.  Alexander.  786 


26.  Testator  devised  and  bequeathed  the 
residue  of  his  real  and  personal  estate 
upon  trust  to  convert  his  residuary 
personal  estate,  "except  leaseholds, 
and  out  of  the  income  of  the  invest- 
ments and  the  rents  and  profits  of  the 
real  estate  to  pay  certain  annuities,  and 
accumulate  the  residue  of  the  Income 
during  his  wife's  life;  and  after  her 
death  upon  trust  as  to  all  his  "  real 
estate"  at,  in,  or  near  E.,  and  in  or 
near  W.,  out  of  the  rents  and  profits 
during  the  life  of  J.  T.  W.  to  repair 
and  insure,  and  to  pay  an  annul ty, 
and  subject  thereto  in  trust  for  J.  T. 
W.  and  his  assigns  for  life,  and  after 
his  decease  for  his  first  and  other  sons 
successively  in  tail  male,  with  remain- 
der to  his  daughters  equally  as  tenants 
in  common  in  tail,  with  limitations 
over  in  the  nature  of  cross  remainders. 

Testator  had  both,  freeholds  and 
leaseholds  for  a  term  of  1,000  years  at 
£.;  at  W.  he  had  leaseholds  only,  for  a 
term  of  900  years : 

Held,  that  the  leaseholds  at  E.  and 
also  at  W.  passed  under  the  above  de- 
vise, the  exception  of  leaseholds  in  the 
gift  of  residue  not  showing  a  contrary 
intention.    Moom  v.  White.  806 

26.  A  bequest  in   favor  of   a  woman*8 
illegitimate  child  en  ventre  m  mire  at 
the  date  of  the  will  though  not  bom  "* 
until  after  the  testator's  death,  is  not 
contrary  to  public  policy. 

27.  A  testator,  whose  daughter  M.  bad 
with  his  knowledge  gone  through  the 
ceremony  of  marnafe  with  J.  C..  her 
deceased  sister's  husband,  and  had  had 
two  children  by  him,  made  his  will  at 
a  time  when  he  knew  she  was  again 
enceinte.  He  thereby  gave  leaseholds 
to  trustees  on  trust  for  "  my  daughter 
M.,  the  wife  of  J.  C,"  for  her  life,  with 
remainder  to  "  the  child  or  children  of 
my  said  daughter  M.  C."  as  she  should 
appoint,  and  in  default  for  her  child 
or  children  equally,  and  if  none,  then 
over.  The  testator  died  three  months 
before  the  third  child  was  born.  M. 
appointed  to  the  two  children  bom 
at  the  date  of  the  will,  the  child  of 
which  she  was  then  enceinte,  and  a 
fourth  child  begotten  and  born  after 
the  testator's  death. 

The  House  of  Lords  having  decided 
that  the  two  children  bom  at  the  date 
of  the  will  were  sufficiently  designated, 
and  that  they  took  under  tine  gift  in  the 
will: 
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HM,  that  the  child  m  ventre  $a  mire 
at  the  date  of  the  will  also  took  under 
the  eift,  bnt  that  the  child  be^tten 
and  born  after  the  testator's  death  could 
not  Uke.     Crook  ▼.  HiiL  816 

See  Election,  756,  758  naie. 
Heir,  662. 
Legaot,  784. 
Powers,  802. 


WITNESS. 
See  Slander,  176,  188  note. 
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WORDS. 

All  forming  imDlements,** 
All  my  personal  property, 


624 
624 


All'sums  of  money  I  possess,** 

All  sums  of  money  owing  to  me. 

All  things  in  family  ma^on,r 

Children," 

Family," 

Farming  implements,** 

Furniture,** 

Household  furniture,** 

Issue,'* 

Knowingly," 

Marriage, 

Payable  on  21   or  marriage 


tt 


618, 
618, 


issue," 
Personal  property, 
Wilfully,* 


and 


888, 


624 
624 
624 
764 
764 
624 
624 
624 
745 
761 
746 

746 
624 
761 


WORE  AND  LABOR. 
See  Aqrxemkmt,  224,  228  note. 
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A. 

AoqniMoenoe.    See  Principal  arid  Agent, 

▲otion,  one  of  many  owneri  of  canal  may  sue  citj  for  disdiarging  sewage 
into,  XVIII,  888. 

Admiralty.    See  Demurrage — Negligence — Pilot. 

Agreements,  by  owner  of  vessel  with  captain,  how  terminated,  XVIII,  d28. 
^  counterparts  differ,  which  to  control,  XVIII,  288. 

See  Diesatisfaetian—  Work  and  Labor— Fraudi,  Statute  of--- 
Mistake—  Yendor  and  Vendee, 

Appfirtenanoe,  when  way  does  not  pass  as,  XVIII,  768. 

Arbitration  and  Award.    See  Mistake. 

Arrest,  law  of  withoat  warrant,  XVIII,  858. 

.     "  by  officer  for  |MM<  felony,  XVIII,  858. 

**  by  officer,  felony  in  his  presence,  XVIII,  858. 

■*  private  citizen,  past  felony,  XVIII,  858. 

^  private  citizen,  felony  in  his  presence,  XVIII,  859. 

^  officer  for  past  misdemeanor,  XVIII,  859.' 

**  officer,  misdemeanor  in  his  presence,  XVIII,  859. 

^  private  citizen  for  past  misdemeanor,  XVIII,  859. 

"  private  citizen,  misdemeanor  in  his  presence,  XVIII,  860.  

.  ^  private  citizen  merely  communicating  knowledge  to  officer,  XVm,  860. 

**  same  directing  or  taking  part  in  arrest,  XVIII,  860. 

**  .    if  sued  for  false  imprisonment  may  show  probable  caose  in  mitigation, 
XVIII.  860. 

K  officer  taking  gambling  instruments,  etc.,  for  evidence,  XVIII,  860. 

«  for  violating  city  ordinance,  XVIII.  860. 

*■  officer  detaining  too  long.  XVIII,  860. 

"  not  taking  before  magistrate.  XVIII,  860.                                 > 

**  magistrate  cannot  commit  till  prisoner  brought  before  him,  XVII!,  860. 

**  officer  making  arrest  on  telegram,  XVIII,  860. 

Assessment.    See  Municipal  Corporations — Taxation. 

Assignment,  how  far  check  operates  as,  XVIII,  219-220. 

See  Frtiud. 
Assumpsit.    See  Paid  Judgment, 

Attaohment,  non-resident  having  place  of  business  in  state,  XVHI,  649. 

**  whether  non-resident  plaintiff  may  have  against  non-resident  de- 

fendant, XVIII,  649. 

Attomeirs,  lien  of,  XVIII,  828. 

^         to  collect,  what  not  ratification  of  \)ayment  to  stranger  in  office, 
XVIII,  819. 
Anotioneer.    See  Frauds^  Statute  of. 
Authority.    See  Paid  Judgment. 
Award.    See  Mistake, 

18  Eng.  Rep.  115 
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B. 

BaiL    See  Evidence, 

Banks,  when  teller  overpaying  maj  recover,  JLVlII,  560. 

See  Forged  Instrument. 

Bankruptcy,  when  deduction  of  dividend  from  one  estate  to  be  made  in  proving 

against  another,  XVIII,  619. 

Bona  fide  Holder,  losing  chance  to  arrest  forger  makes,  XVIII,  221. 

*^  *^        stock  transferred  on  forged  assignment,  XVIII,  222. 

Bona  fide  Purchaser,  onus  on  person  alleging  is,  XVIII,  201. 

**  **  when  mistake  not  corrected  as  against,  AVlil,  500. 

"  "  otherwise  if  without  value,  XVIII,  560. 

See  Paid  Judgment. 
Broker,  A.  offered  certain  sum*  to  sell,  what  not  ratification  of  different  sale, 
XVIII,  822. 

Burial,  whether  widow  or  next  of  kin  has  right,  XVIII,  427. 

"      after  burial  control  rests  with  next  of  kin,  XVIII,  427. 

«*      rights  of  next  of  kin  differ,  XVIII,  427. 

'■      after  burial  whether  next  of  kin  can  remove,  XVIII,  427. 

^      replevin  will  not  lie  for  coffin  if  corpse  in  it,  XVIII,  427. 

"      no  property  in  corpse,  XVIII,  427. 

*^      cemetery  cannot  be  sold  for  taxes,  XVIII,  427. 

**      by-laws  provide  no  burial  without  consent,  XVIII,  427. 

**  '*  "all  sales  lot  by  consent  and  to  be  registered,  cannot  arbi- 

trarily refuse  consent,  XVIII,  427. 

<*      white  man  bought  lot  and  sold  to  negro  woman,  may  bmy  husband, 
XVIII,  427. 

tt      who  members  of  cemetery  association,  XVIII,  428. 

"      who  may  vote  at  elections  of,  XVIII,  428.  ,.,,„„ 

**      if  stranger  buries  deceased,  may  recover  of  his  representative,  XVIII, 
428. 

<<      trusts  to  maintain  tomb,  etc.,  XVIII,  428. 
By-laws.    See  Municipal  Corporations. 


C. 

Careless,  cannot  show  generally  is,  XVIII,  281. 

Oarelessneas.    See  Evidence. 

Carrier,  effect  of  notice  and  special  contracts,  XVIII,  251. 

See  Boidenee. 

Cause  of  Action,  ratification  after  suit  will  not  sustain  it,  XVIII,  820. 

must  have  cause  of  action  when  suit  commenced.  XVIII,  890. 

but  objection  must  be  raised  on  trial,  XVIII,  820. 

if  agent  sued  because  of  want  of  authority,  ratification  after 
suit  insufficient,  XVIII,  820. 

if  matter  after  issue  must  be  pleaded  supplemental,  XVIII, 
820. 

unless  before  first  plea,  XVIII,  820. 

judgment  denied,  may  show  reversal,  etc.,  XVHI,  320. 

if  has  cause  of  action  when  suit  brought,  entitled  to  judg- 
ment though  title  has  ceased,  XVUl,  820. 
Cemetery.    See  Burial. 

Chancery.    See  Heirlooms. 

Charge,  legacy  in  lieu  of  dower  not  a  charge  on  real  estate,  XVHI,  750, 

See  Election. 

Chattel  Mortgage.    See  Dissatitfaction — Fixtures, 
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CMty.    See  Mistake — Municipal  Corporations. 

fnargyman.    See  Slander, 

Oomplaint.    See  Dissatisfaction. 

Oompromiie,  if  A.  gives  note  for  part  of  B.'s  debt,  if  creditor  avoids  becanae 

all  did  not  sign  must  restore  note,  XVIII,  821. 
"  third  person  gave  note  for  excess  without  creditor'a  knowledge, 

XVIII,  821. 

Oonfliot  Qf  Laws.    See  Lex  Loci, 

Oonsldaratlon.    See  Dissatisfaction. 

Conspiracy.    See  Memoranda, 

Oontraota.    See  Agreements^Mistake. 

Oonversion.    See  Principal  and  Agent. 

Oonveyanca.    See  Covenants — Eaves — Mistake — Wag. 

Oorporatlon,  ratification  bj,  XVIII,  820. 

"  where  dealings  within  corporate  powers.  XVIII,  820. 

"  otherwise  where  expressly  forbidden,  XVIII,  820. 

**  stock  to  be  paid  for  when  A.  Certifies,  maj  show  certificate  fraud- 

ulent, XVIII,  821. 

'*  transferred  stock  on  forged  assignment,  XVIII,  222. 

«*  rights  bona  fide  holder,  XVIII,  222. 

**  assignment  genuine,  company  negligent,  XVIIl,  222. 

**  remedy,  old  stockholder  against  new,  XVIII,  222. 

See  Forged  Instrument — Memoranda. 
Oorpsa.    See  Burial. 

Oorenant^  when  ''grant"  and  "demise"  create  implied  for  quiet  enjoyment, 

XVm,  768. 


^  examples  of,  which  run  with  land,  XVIII,  768. 

**  action  on  against  devisee  of  covenantor,  XVIII,  768.  «» 

"  assignee  of  part  of  land  may  sue  on,  XVI II,  768.  ^ 

"  purchaser  under  judgment  acquires  benefit  of,.  XVIII,  768. 

"  and  of  covenants  by  different  grantees,  XVIII,  768. 

"  must  be  privity  of  estate  at  Ume  of  breach,  XVIII,  768. 

^  assignees  oirent  merely  but  not  of  reversion  not  liable,  XVm,  768. 

The  following  covenants  run  with  the  land,  viz.  : 

tt  further  assurance,  XVIII.  769. 

"  quiet  enjoyment,  XVIII,  769. 

"  of  warranty,  XVIII,  769. 

"  to  rebuild  or  repair,  XVIII,  769. 

^  «  not  to  let  other  lands  for  particular  purpose,  XVIII,  769. 

**  to  build  and  maintain  fences,  XVIII,  769. 

^  to  pay  taxes  and  assessments,  XVIII,  769. 

^  not  to  assign,  etc.,  without  written  consent,  XVIH,  769. 

*^  to  assist  in  repairing  canal  for  draining,  XVIII,  76ii9. 

"  though  notice  to  assist  necessary,  XVlil,  769. 

**  to  erect,  repair,  and  rebuild  dam,  XVIII,  769. 

^  so  to  keep  fiume  at  certain  height,  XVIII,  769. 

^  that  lessee  may  use  conduit  and  superfluous  water,  XVIII,  769. 

•*  duty  of  grantor  in  such  case,  XVIII,  769. 

^  to  surrender  premises  in  good  condition,  XVIII,  769. 

•*  not  to  cut  timber,  XVIII,  769. 

**  to  draw  off  water  six  days  in  year,  XVIII,  769. 

^  to  extend  lease  two  years,  XVIII,  769. 

**  condition  re-entry  for  non-payment  rent,  XVIII,  769. 

^  annual  rent  upon  grant  In  fee,  XVIII,  769. 

"  against  incumbrances,  XVIII,  769.  

**  but  must  sue  on  covenant  and  not  for  money  paid,  2LV  ill,  769. 

^  to  pay  for  house  to  be  erected  by  tenant,  XVUl,  769. 

**  by  lessee  to  insure  buildings,  XVIII,  769. 
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Oovenanta — continued,  *  

«  though  lessor  authorized  to  insure  on  default,  XYIII,  709. 

*'  damages  in  such  case,  XVIII,  769. 

The  following  covenants  do  not  run  with  land : 

"       .   to  return,  replace,  or  pay  for  chattels  leased  with  land,  XVIII,  770. 
**  by  lessee  to  pay  note  as  part  of  consideration  for  demise^  XVIII,  770. 

**  proviso  may  re-enter  if  lessee  convicted  of  offence,  XVIII,  770. 

^  by  lessor  not  to  build  or  keep  house  for  sale  of  spirits  ^thin  half 

mUe.  XVIII,  770. 
«  to  pay  off  mortgage,  XVIII,  770. 

■<  though  covenantee  can  recover  vrithout  payment,  XVIII,  770. 

*^  to  build  shop,  set  up  machinery,  and  do  certain  work  of  leasor 

therein,  XVIII,  770. 
"  when  eaves  do  not  belong  to  grantor,  remedy  of  grantee,  XVm,  770. 

Oraditor.    See  Executors  and  Adminiitraton, 

Onrativa  SUtatas,  effeqts  of,  XVIII,  822. 


D. 

Damages,  on  failure  to  insure  f6r  lessor's  benefit,  XVIII,  709. 

See  Action — Arrest — Payment. 

Daoeasad  Parsons.    See  Memoranda,  ' 

Dadaration.    See  Dissatitfaetion, 

Daed.    See  Covenants — Eaves — Way, 

Dafiault,  if  judgment  for  too  small  amount  by  mistake,  opened  on  appHeaiUm 
of  plaintiff,  XVIII,  660. 

Damand,  moneys  received  in  good  faith  must  be  demanded  before  salt,  XVIII. 
560. 

Demise,  when  word  creates  implied  warranty,  XVIII,  768. 

Damwraga,  XVIII,  260. 

Denial.    See  Cause  of  Action, 

T^ByriBB.    See  Election — Bubseribing  Witness, 

HenrisBB  of  covenantor,  how  to  be  sued  on  covenant  running  with  land. 

XVIII,  768. 
Diffaranca,  in  counterparts  of  agreement,  which  to  control,  XVIII,  288. 

Disa£Srmanca.    See  Infant — Principal  and  Agent,  9 

Diioration,  common  council  have  to  open  street,  and  cannot  allege  frandalentlj 

exercised  for  benefit  of  own  lands,  XVIII,  119. 

Dissatisfaction,  buving  eoods  to  be  returned  if  unsatisfactory,  whether  most 

be  real  and  not  pretended,  XVIII,  228. 
*<  servant  authorized  to  quit  if  dissatisfied,  quit  for  other  causa, 

XVIII,  229. 
**  whether  must  have  adequate  reason  for.  XVIII,  229. 

**  whether  mortgagee  must  have  reasonable  ground  for  deeming 

unsafe,  XVIII,  229. 

**  servant  to  work  one  month,  and  if  satisfied  six,  staid  mora  than 

one  month,  XVIII,  229. 

**  machine  sold,  vendor  to  repair,  if  not  satisfactory  to  be  re- 

turned within  one  month,  kept  longer  though  under  repairs, 
XVIII,  229. 

**  force-pump  sold  on  trial,  must  be  tried  within  reasonable  time, 

XVIII.  229. 

*^  when  trial  necessary,  XVIII,  280. 

**  when  no  t^DBwet,  ^worked  well  after  return,  XVIII,  280. 
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Xlbiatltfaotion — continued,  ^^ 

*^  when  boand  h&nestljf  to  try  machine,  XVIII,  280. 

**  acceptance  of  reassignment,  waiver  of  trial,  XVIII,  230. 

**  so  if  subsequently  without  consideration,  promises  to  furnish 

means  of  trial  and  does  not,  XVIII,  280^ 
"  refusal  to  receive  return,  waiver  of  offer,  XVTII,  230. 

^  to  return  at  particular  place,  XVIII,  230. 

**  may  show  under  general  denial  not  to  pay  for  machine  unless 

worked  well,  XVIII,  230. 
'^  not  bound  to  give  note  if  on  trial  machine  not  satisfactory, 

XVIII,  230. 
**  notified  6f  dissatisfaction,  but  continued  to   use  machine, 

XVIII,  281. 
^  when  may  recover   on   warranty,  though  omits  to  return, 

XVni.  281. 
**  if  not  returned,  how  seller  to  sue,  XVIII,  281. 

See  Work  and  Lobar. 

Distriot^Attomey.    See  Endence: 

Dividends.    See  Bankrupted/, 

Domicile,  what  necessary  to  lose  or  acquire,  XVlII,  047. 
**  sailor  losing  and  acquiring,  XVIII,  647. 

"  engsginff  in  business  from  home  but  not  acquiring  new  domicile, 

Jv  V  Lll,  04o. 

**  residing  in  another  state,  because  of  domestic  troubles,  XVIII,  648. 

*^  spending  part  of  year  from  home  for  many  years,  XVUI,  648. 

^  presumption  as  to  continuance  of,  XVIII,  648. 

**  of  husband  becomes  of  wife  on  marriage,  XVIII,  648.  

^  ancHllary  administration  in  one  state,  domicile  in  another,  XVIII, 
648. 

Dower.    See  Election — Tnsuranee, 

E. 

Saves,  overhung  neighbor's  land,  remedy  of  grantee  on  covenants,  XVIII,  770. 

ZQectment.    See  Fixtures, 

ZUection,  when  wife  put  to  election  between  dower  and  provision  in  will, 
XVIII,  758.  

**         'when  note  operates  as  gift  and  does  not  put  widow  to,  XVUI,  768. 

**         when  devise  does  not  put  to,  XVIII,  768. 

**    «     relief  when  widow  elects  under  mistake,  XVIII,  768. 

^         provision  in  lieu  of  when  bars  dower,  XVIII,  758. 

**  when  husband's  tenancy  by  curtesy  barred,  XVIII,  768. 

«         statutory  provisions  in  New  York,  XVIII,  759. 

*^  elects  to  take  Jointure  unless  enters  on  lands  or  conmxences  proceed- 
ings within  one  year,  XVIII,  759. 

*^  committee  of  lunatic  cannot  elect  for  her  without  sanction  of  court, 
XVIII,  759. 

^  suit  brought  to  set  aside  instrument  of  election  not  proceedings  for 
dower  within  the  statute,  XVIII,  759. 

*^         no  acceptance  but  dissent  required,  XVIII,  769. 

«         renunciaUon  in  Missouri,  XVIII,  759. 

^         Jointure  defined,  XVIII,  759. 

**         acceptance  thereof  ban  dower,  XVIII,  759. 

»         time  within  which  to  elect,  XVIII,  759. 

"         remedy  of  widow  when  loses  provision,  XVIII,  759.  

**  no  remedy  against  lands  conveyed  before  husband's  death,  XVIII, 
759. 

"         how  far  legacy  in  lieu  of  dower  abates,  XVIII,  769. 

■*         entitled  to  preference  in  payment,  XVIII,  759. 
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Zlleotion— ^(mftnt^.  ,,^_ 

M         each  a  legacy  not  charge  on  real  estate,  XVIII,  759. 
"  who  may  vote  for  officers  of  cemetery,  XVni,  4S^. 

See  Dissatirfaction — Way. 

Smlnent  Domain.    See  Fixture* — Municipal  Corporation*, 

Satoppel,  certificate  check  good  forged  ;  presented  at  bank  and  acknowledged 
to  be  genuine,  XVIII,  221. 
'^         indorsement  by  debtor  of  payment  does  not  estop  him  from  showing, 
on  defence  statute  of  limitations,  none  was  in  fact  made,  XVm, 
717. 
**         in  cases  of  forged  indorsement,  etc,  XVIII,  216. 

See  InfarU — Mistake — Res  A^udicata, 

Zhridenoe,  how  much  required  in  civil  case,  XVIII,  129. 

"         sufficient  if  produces  rational  belief,  XVIII,  129.  

**         that  which  most  reasonable  in  view  of  all  the  circumstances,  XVUI, 

129.  

''         presumptions  of  different  degrees  of  strength,  AViii,  129. 

**  stronger  required  as  turpitude  of  act  increases,  XVIII,  129. 

**         misdirection  as  to  burthen,  fatal  error,  XVIII,  130. 

<<         defence  based  on  fraud,  XVIII,  130. 

*<         defence  insured  burned  buildings.  XVIII,  129-180. 

>*         how  much  to  justify  slander  charging  crime,  XVIII,  180. 

<*         role  in  England  and  reason  for  it,  XVIII,  130. 

«         pule  in  New  York,  XVIII,  130. 

"         rule  in  Vermont,  for  penalty,  XVIII,  180. 

"         for  perjury,  swearing  testimony  false,  not  alone  safilcient  to  oonyiet, 

XVIII,  130. 
'^         on  prosecution  for  forgery  and  false  personation,  as  %dl,  defendant 

may  show  prosecutor  threatened  to  indict  persons  who  are  claimed 

to  have  falsely  personated,  XVIII,  649. 
«         when  must  show  tried  machine,  XVIII,  229-230. 
**  when  may  show  how  same  machine  operated  elsewhere,  ^VJ",  381. 

"         so  when  how  other  similar  machines,  XVIII,  231. 
''         sparks  and  fires  from  same  or  other  engines,  XVIII,  281. 
**         cannot  show  generally  careless,  XVIII,  231. 
^         nor  what  did  under  similar  circumstances,  XVIII,  281. 
**         nor  that  made  similar  contracts,  XVIII,  231. 

See  Dissatisfaction^  Oambling  ImpUrAents — Memortmdsh^ 
Parol  Shndenee, 

.  Szeoutlon.    See  Paid  Judgment. 

Bzecutors  and  Administrators,  duty  to  bury  deceased,  and  liability  to  one 

who  does,  XVIII,  428. 
»  ^  «  liability  on  contracts  made  by  self,  XVIII, 

'  428. 

'*  **  **  if  wasting  assets  creditor  may  file  bill  for 

receiver,  XVIII,  648. 
**  **  **  though  cannot  file  bill  to  set  aside  frandnlent 

transfer,  XVIII,  648. 
«  <*  ^  but  see  as  to  real  esUte,  XVIII,  648. 

«  «  "  paid  forged  note  of  deceased,  XVIII,  211. 

"  "  **  rights  of  ancilliaiT  when  domicile  of 

elsewhere,  XVIII,  648-649. 
<*  **  **  when  court  may  remove,  though  tmst  con* 

ferred,  XVIII,  494. 
**        ^  **  **  though  court  cannot  remove,  may  control, 

XVIII,  498. 
See  Insurance — Principal  and  Agent, 

Bzpress  Company.    See  Forged  Instrument, 

Bztingoiihment.    Bee  Pa4d  Judgment, 
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F. 

Fact.    See  MUtake. 

False  Imprisonment.    See  Arrest, 

False  Personation.    See  JSvidenee. 

Felony.    See  Arrest — Eoidenes, 

Fences,  covenant  to  baild  and  maintain  mns  with  land,  XVIII,  709. 

See  Fixtures. 

Fires.    See  Beidence, 

Fiztnres,  criterion  intent  as  to  what  shall  be,  XVIII,  61. 

**  between  vendor  and  vendee,  XYIII,  61. 

"  between  mortgagor  and  mortgagee,  XVIII,  61.     ^^ 

**  annexations  by  owner  presumed  to  be  permanent,  XVIII,  61. 

"  what  are  as  between  landlord  and  tenant,  XVIII,  61. 

^  may  agree  tenant  maj  remove,  XVIII,  61. 

**  as  between  mortiragor  and  mortgagee,  XVIII,  61. 

**  railway  track,  when  passes  to  parchaser,  XVIII,  61. 

•*  old  machinery  replaced  by  new,  XVIII,  61. 

^  old  machinery  laid  away  replaced  by  new,  XVIII,  61. 

"  engine  and  machinery  after  building  bamed,  XVIII,  62.    . 

**  property  under  chattel  mortgage  annexed  to  freehold,  AViil,  62. 

"  property  owned  by  A.  wrongfully  affixed  by  B.,  XVIII,  62. 

<*  as  to  fence  rails,  etc.,  XVIII,  62.  . 

"  replevin  when  wrongfully  severed,  XVIII,  62.         __^ 

^  mortgagor  after  foreclosure  removes,  replevin  lies,  XV Hi,  62. 

**  if  severed,  trespass  or  trover  lies,  XVIII,  62. 

«  A.  builds  on  B.'s  land,  XVIII,  62. 

''  if  in  good  faith,  B.  remaining  passive,  XVIII,  62. 

^  shed  buUt  by  widow  and  heirs,  XVIII,  62. 

^  lessee  to  pay  value  of  improvements,  lessor  has  no  lien,  XVIII,  62. 

^  lessee  allowed  to  remove  building  from  lands  of  infant,  though  not 
allowed  for  out  of  rents,  XVIII,  62. 

"  railway  company  improved  first  and  then  condemned,  must  it  pay 

increased  value?  XVIII,  63.  

*<  ejectment  lies  in  such  case  by  owner,  XVIII,  63. 

*  suit  to  restrain  waste,  XVIII,  63.  ^^ 

**  tenant  restricted  to  particular  use,  injunction  lies,  XVIII,  63. 

'*  if  A.  takes  fixtures  on  B.'s  land  and  he  refuses  to  deliver,  joint  ac- 
tion will  not  lie,  XVIII,  63. 

T'wcged  Instrument,  bank  sued  for  detaining  foTged  check,  XVIII,  215. 

"  "  drawer  bound  to  know  signature  of  drawee,  XVIII,  215. 

"  "  but  not  of  payee,  XVIII,  215. 

**  **  bankers  bound  to  know  signatures  of  customers,  XVIII, 

215. 
"  "  bankers  pay  forged  checks,  XVIII,  215. 

«  «  rule  applies  only  to  signature,  XVIII,  216,  218,  220. 

«  «  not  to  forgery  body  of  bill,  XVIII,  216. 

**  ''  fictitious  payee  made  mark  to  order  on  bank  A.,  and  bank  B. 

drew  money,  if  forgery  liable  to  bank  A.,  XVIII,  216. 
"  **  otherwise,  had  payee  been  able  to  write,  XVIII,  216. 

"  **  if  drawer  pays  on  forged  indorsement  cannot  collect  back, 

XVIII,  216. 
**  **  otherwise   if   one   obtfdning  payment  practices  fraud, 

XVIII,  216. 
estoppel  in  such  case,  XVIII,  216. 
rule  that  maker  bound  to  know  own  signature  does  not 

apply  to  executors  or  administrators,  XVIII,  217. 
check  on  bank  A.  paid  bank  B.  through  clearing  house 
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Forged  Xnitrument — eoniinued, 
' ,  on  forged  signatare ;  recharged  to  B. ,  latter  maj  reoorver 

of  bank  A..  XVIII,  217. 
tt  tt  payment  of  forced  paper  at  clearing  house  without  in- 

spection, XVUI,  217. 
tt  tt  }^0yff  goon  must  discover  and  notify,  XVIII,  217. 

tt  tt  bank  bound  to  know  whether  own  bills  genuine,  XVUI, 

218. 
tt  tt  pole  does  not  apply  to  goyemment,  XVIII,  218. 

tt  tt  }f  gtate  treasurer  pays  on  forged  indorsement,  compelled 

by  mandamus  to  pay  again,  XVIII,  218. 
tt  tt  depositor  not  bound  to  examine  vouchers,  XV  III,  218. 

tt  tt  when  bank  concluded  by  own  certification,  XVIII,  218. 

tt  tt  when  party  who  made  body  of  instrument  bound  by  recog- 

nition of  foigery  as  genuine,  XVIII,  218. 
tt  tt  amount  erased  by  chemicals  and  larger  inserted,  XVm, 

218. 
tt  tt  whether  negligence  in  not  discovering  foigery,  XVUI, 

218 
tt  tt  duty  on  discovery.  XVIII,  219.  221. 

tt  «  whether  must  oifer  to  return,  XVIII,  219. 

tt  tt  payment  in  biUs  broken  bank.  XVIII,  219. 

tt  tt  one  assumed  payee's  name  and  indorsed  paper  received  by 

mail,  XVIII.  219. 
tt  tt  ^,  must  refund  money  received  on  forged  indorsement 

of  B.,  XVIII,  219. 
tt  tt  depositor  may  sue  for  money  paid  on  forged  indorsement, 

XVIII,  219,  221. 
so  payee  may  ratify  giving  and  sue,  XVUI,  219. 
though  as  to  doing  so  see,  XVIII,  220. 
on  settlement  forged  paper  allowed,  XVIII.  220.  221. 
deputy  received  forged  bill  must  make  good,  XVIII,  220. 
pledgee  delivers  to  purchaser  from  pledgor  not  bound  to 

refund  pledge  paid  by  purchaser.  XVlll,  220. 
express  company  collected  on  forged  indorsement  mnst 

repay,  XVIII.  220. 
so  bank  so  collecting,  XVIII,  220. 
if  bank  certifies  forg«d  check  liable  on  certificate,  XVUI, 

220. 
one  assuming  false  name,  when  makers  liable,  XVin,  220. 
when  bank  certifying  does  not  warrant  body  of  check, 

XVIII.  220. 
if  pays  such  may  recover  back.  XVIII.  221. 
rights  on  acceptance  of  altered  paper.  XVIII,  221. 
certificate  forged  but  genuineness  acknowledged  on  pre- 
sentation, bank  estopped,  XVIII,  221. 

losing  chance  to  arrest  forger,  XVIII,  221.  

blank  left  for  amount,  though  figures  in  margin,  XVIII, 

222. 
corporation   transferred   stock   on    forged    assignment, 

XVIII,  222. 
rights  bona  fide  holder  such  stock,  XVUI,  222. 
two  same  name,  wrong  one  assigned,  he  liable  to  any  one 

injured,  XVIII,  222. 
corporation  negligently  transferred  stock  on  genuine  old 

assignment.  XvllI,  222. 
remedy  of  old  stockholder  against  new,  XVIII,  222. 
no  defence  to  indorser  prior  signatures  forged.  XVIII,  222. 
warrants  genuineness  prior  signatures,  XvIII,  222. 
though  one  knowingly  obtaining  such  indorsement  can- 
not recover,  XVIII,  223. 
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Forffed  Xutrament — eantintted. 

"  **  drawer  forged  name  of  indorser,  when  party  paying  can- 

not recover,  XVIII,  223. 

**  **  payment  in  forged  paper  does  not  dlachaige  indorser, 

XVIII.  223. 

^  "  when  forgery  dispenses  with  protest,  XVIII,  223. 

^  **  one  loan«i  check  on  forged  security,  bank  paying  not 

liable,  XVIII,  223. 

Forgery,  if  instrument  altered  may  allege  alteration  or  charge  instrument  as 
forged,  XVIII,  222. 

Bee  Emdenee — Forged  Instrument. 

Former  Bolt    See  JRes  Adjudicata, 

Fraudf  assignment  preferring  fictitious  debt  invalid,  XVIII,  821.  * 

^       wife  released  dower  if  held  entitled  to  be  paid  fictitious  debt,  creditor 
may  impeach,  XVIII,  322. 

"       by  common  council  in  opening  street,  XVIII,  119. 

^       mere  want  of  diligence  in  discovering;  does  not  prevent  rescission, 
XVIII,  818. 

**       whether  delay  in  rescinding  prevents,  XVIII,  318. 

^       when  principal  liable  for  by  agent,  XVIII,  321. 

"       stock  to  be  paid  when  A.  certifies  so  much  subscribed,  may  show  certi- 
ficate fraudulent,  XVIII,  821. 

**       when  infant  not  estopped  by,  XVIII,  202. 

Bee  Corporation — JShidence — Forged  Tnetrument — Mistake, 

Frauds,  Btatote  o^  if  reecin<Vi  on  account  of  failure  to  perform  must  pay  for 

what  has  received,  XVIII,  152. 
^  "A.  agreed  to  sell  his  farm  to  B.  if  B.  would  sell  his  and 

loan  A.  proceeds,  XVIII,  152. 
"  *^  seller  cannot  act  as  buyer's  agent  to  sign  memorandum, 

XVIII,  881. 
^  ^  applies  to  sale  real  estate  at  auction,  XVIII.  881. 

^  ^^  when  and  how  auctioneer  to  make  memorandum,  XVIII, 

881. 
^  .  ^  auctioneer  simply  to  cry,  owner  present,  XVIII,-  881. 

**  **  sheriff  received  purchase-money  but  made  no  proper  mem- 

orandum. XVIII,  882. 
^  ^  buyer  rescinded  before  auctioneer  completed  memorandum, 

XVIII.  832. 
"  ^  how  soon  auctioneer  must  make  memorandum,  XVIII, 

882. 


a. 


ChtmbHng  Imple»ents,  etc.,  taken  for  evidence,  XVIII,  860. 
Goods  Sold.    &ee  Dieeatirfciction, 
Qrant,  when  word  creates  implied  warranty,  XVIII,  768w 
Ouardiaa.    See  IrtfarU^ 


H. 

■ 

Heir.    See  DevUee — InauroTiM. 

Heirlooms,,  their  character  and  p^uliarities  of  title,  XVIII,  788. 

Husband  and  wlfis,  on  marriage  wife  acquires  domicile  of  husband,  XVm,  648. 

18  Eno.  Rep.  116 
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I. 

Illegal  Oontraot,  when  contract  hy  officer  of  mnnicipal  oorporations  Is,  and 

when  not,  XVIII,  898. 
See  Compromise. 

Improvements.    See  Fixturea — Municipal  Corporations. 

Indictment.    See  Forgery. 

Indorser,  no  defence  prior  signatures  forged,  XVIII,  222. 

"         warrants  genuineness  prior  signatures,  XVIII,  222.  

*^         though  one  knowingly  procuring  indorsement  cannot  reooTsr,  XVIH, 

22a. 
"         drawer  forged  name  of  indorser,  when  party  paying  cannot  reoorer, 

XVIII,  223. 
**         when  not  discharged  by  payment  in  forged  paper,  XVIII,  223^ 
**         when  such  forgery  dispenses  with  protest,  aVIU,  228. 

See  Forged  Instrument — Parol  Boidence — Promissory  Notes. 

Infant,  guardian  purchased  property,  ward  approved  after  majority,  XVIII,  819. 
**      when  infant  cannot  repudiate  parent's  agreement  and  recover  on  quan- 

turn  meruit,  XVIII,  201. 
^      requisites  of  bill  to  confirm  sale  of  land  of,  XVIII,  201. 
«      not  estopped  by  sale  without  objection,  XVIII,  201.     * 
**      may  rescind  satisfaction  of  judgment,  XVIII,  201. 
"       falsely  alleged  owned  property  sells,  XVIII,  202. 
*<      what  act  after  majority  is  ratification,  XVIII,  202. 

See  Fixtures — Lunatic. 

Injunction,  when  mandatory  granted,  XVIII,  768. 

See  Fixtures. 

Insolvency,  when  trustee  removed  for  and  when  not,  XVIII,  496. 

Insurance,  claim  insured   burned  buildings,  how  much  evidence  required. 
XVIII,  129-130. 
^         covenant  to  insure  runs  with  land,  XVIII,  769. 
**         though  lessor  authorized  to  insureyon  default,  XVIII,  769. 
*^         insurance  to  be  used  in  rebuilding,  XVIII,  769. 

•*         damages  on  failure  to  insure,  XVlII,  769.  

"         on  death  of  owner  of  fee  interest  in  policy  ffoes  to  heir,  XVIII,  709. 
"         damages  on,  realty  subject  to  dower,  XVIII,  769. 

Intent.    See  Fixtures. 


J. 


Joint  Wrongdoers,  A.  takes  fixtures  on  B.'s  lands,  XVm,  08. 

Jointure.    See  Election. 

Jurisdiction.    See  Heirlooms. 

Juror.    See  Slander. 

Justice  of  the  Peace.    See  Arrest— Magistrate. 


E. 

Knowledge.    See  Mistake. 
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L. 

ZiAohM.    See  Fraud— MUtake, 

Ziandlord  and  Tenant,  when  tenant  restricted  to  particular  use  injonction  lies, 

XVIII.  68. 
Bee  ChvenatiU — Fixtures—  Work  and  Labor. 

Xiaw.    See  MiHake. 

X<ease.    See  CovenanU — Waff. 

Xtegaoy.    See  Election — Subtcrilrinff  Witness. 

X<ez  laooi,  assignment  in  one  state  of  personal  property  in  another  to  be  gov- 
erned bj  law  of  state  where  assigned,  XVIII,  648. 

See  Domicile — BasectUors  and  Adminietrators. 

LibeL    See  JEhidenee. 

License.    See  Waf/. 

Lien,  mistake  corrected  as  against  creditors  of  purchaser,  XVIII,  660r 
**      when  judgment  creditors  take  benefit  of  insurance,  XVIII,  769. 

See  Attorney 9 — Fixtures. 

Ziife  Estate.    See  Heirlooms. 

Ziimitatlona,  Statute  o£    See  Memoranda. 

Lnnatio,  committee  cannot  ratify  acts  of  lunatic,  XV  ill,  833. 

<<       how  election  between  provisions  in  lieu  of  dower  and  dower  made, 
XVIII,  759. 


M. 

Machinery.    See  IHssatitfaction. 

Maglfltiate,  cannot  commit  till  prisoner  brought  before  him,  XVIII,  860. 

^ffawfiamw^  State  treasurer  paid  on  forged  indorsement,  compelled  to  pay  again, 

XVIII,  218. 
BSarried  Women.    See  Husband  and  Wife. 
Master  and  Servant.    See  NeffUgenee, 
Medical  Society.    See  Slander. 

Memoranda,  bv  deceased  person  against  interest,  when  admissible  as  evidence, 

XVIII,  715. 
<*  by  deceased  collector  of  receipt  of  money  admissible  against 

surety,  XVIII,  715. 
**  entries  in  books  of  bank  against  transferee  competent  to  show 

payment,  XVlII,  715. 
"  written  receipt  of  mortgagee  not  as  against  assignee,  XVIII, 

715. 
"  oral  statement  by  judgment  debtor  before  confession,  XVIII,  715. 

<*  same  after  confession  where  confederacy  to  defraud  shown,  XVIII, 

715. 
**  what  assignor  of  mortgage  said  before  assignment,  XVIII,  715. 

^  contemporaneous  entries  by  deceased  person  in  course  of  business, 

XVin.  716. 
"  entry  by  attorney  in  register  within  rule,  XVIII,  716. 

**  ^ntry  by  physician  showing  time  of  birth,  XVIII,  716. 

^  not  necessary  duty  should  be  imposed  by  law,  XVIII,  716. 

**  entry  baptism  by  Roman  Catholic  clergyman,  XVIII,  716. 

"  entry  service  notice  to  quit,  XVIII,  716. 

**  statute  of  New  York  as  to  alfidavit  service,  XVIII,  716. 
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Memoranda — continued. 

'  "  books  of  corporation  f^inst  stockholders,  XVIII,  716. 

**  mere  indorsement  of  payment  on  note  by  plaintiH  not  sufficient  to 

take  out  of  statute  limitations,  XVIII,  716.  « 

^  otherwise  if  shown  to  have  been  in  fact  made  before  statate  of 

limitations  attached,  XVIII,  716. 
**  mere  indorsement  by  debtor  not  signed  by  him,  insufficient  if  no 

money  in  fact  paid,  though  parties  orally  agree  shall  be  deemed 

payment,  XVIII,  716. 
**  though  such  indorsement  presumptive   evidence  of   payment, 

XVIII,  717. 
"  such  indorsement  always  open  to  explanation,  XVIII,  717. 

Sffinlstexial  Officer.    See  P<Ud  Judgment. 

Misdemeanor.    See  Arrett, 

Mistake,  courts  of  equity  will  relieve  ogainst,  XVIII,  550. 

^        and  will  reform  contracts  so  made,  XVIII,  559.  * 

**        but  mistake  must  be  clearly  proved,  XVIII,  559. 

**        to  reform^  mistake  must  be  mutual,  XVIII,  559. 

•*        though  on  one  side  only  ground  for  retcisHont  XVIII,  559. 

"        to  marm^  agreement  must  have  been  definite,  not  vague,  XVIII,  559. 

"         on  dividing  towns  one  agreed  to  pay  other  when  ta3^  eoUeeted,  when 

not  reformed,  XVIII,  ^9.  

^        when  not  corrected  on  mistake  as  to  legal  effect  of  instrument,  XVIII, 

559. 
*<        when  concealment  or  misstatement  of  law  equivalent  to  fraud,  XVIII, 

559. 
"        when  such  instrument  reformed  on  mutual  mistake  of  fact,  XVIII,  559. 
**         boundaries  pointed  out  not  all  included  or  too  much  included  in  deed 

or  mortgage,  XVIII,  559. 
**        party  asking  correction  must  not  be  technical  but  bound  to  correct 

.    other  mistakes  in  his  favor,  XVIII,  560. 
**        no  answer  to  correction  that  party  asking  directed  as  made,  XVIII, 

560.       * 
<*         nor  that  read  to  the  party  asking.  XVIII,  560. 
^        rule  applies  to  deed  by  public  officer,  XVIII,  560. 
**         not  corrected  as  KgaXii'aXfiana  fide  purchaser,  XVIII,  560. 
^         but  vendor  compelled  to  account  for  proceeds  of  sale,  XVIII,  560. 
**         grantee  without  value  compelled  to  convey,  XVIII,  560. 
**        corrected  as  against  lien  creditors,  XVIII,  560. 
**        part  of  land  omitted,  must  ask  correction  and  cannot  recover  part  of 

consideration  ;  remedies  of  grantee  in  such  case,  XVIII,  560>. 
**        if  money  received  in  good  faith  must  be  demanded  before  suit,  XVIII, 

560.  • 

"         teller  overpaying,  when  may  recover,  XVIII,  560. 
<*         creditor  had  two  suits ;  debtor  demanded  particulars ;  delivered  in 
,  wrong  suit;  judgment  entered  for  insufficient  amount;  opened, 

XVIII,  660. 
**         whether  if  judgment  for  part  of  demand,  by  mistake,  may  sue  for 

balance,  XVIII,  561. 
**        negligence  by  party  making  mistake,  no  answer  to  it,  XVIII,  661. 
**        how  far  may  snow  mistake  in  award,  XVIII,  561. 
**        city  officer  prevented  appeal  from  assessment,  tax  paid  by  mistake, 

XVIII.  561. 
^        party  seeking  to  recover  money  paid  by,  need  not  show  guilty  of  no 

laches,  XVIII,  661. 
**        where  each  party  has  equal  means  of  information  when  is  not  mis- 
take, XVIII,  561. 

See  Election, 

BCitlgatlon.    See  Arrest, 

Money  had  and  Received.    See  Paid  Judgment. 
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Money  Paid,  cannot  so  sae  for  amount  paid  ander  covenant  against  incum- 
brances, XVIII,  769. 
See  Mistake, 

Money  Reoeived.    See  JfUtake. 

Mortgage.    See  MUiake. 

Mortgagor  and  Mortgagee.    See  Fixtures. 

Municipal  Corporation,  arrests  for  yiolating  ordinances,  AViii,  860. 

city  discharging  sewage  into  canal,  XVIII,  888. 
oonstraction  of  "fronting,"  XVIII,  848. 

"abutter,"  XVIII,  848. 
"contiguous,"  XVIII,  848. 
"adjacent,"  XVIII,  348. 
"adjoining,"  XVIII,  848. 
contract  with,  by  alderman,  officer  of  county,  etc., 

when  legal  and  when  illegal,  XVIII,  808. 
local  assessment  for  new  pavement   not  a  repair, 

XVIII,  118. 
extension  of  street  not  improvemenif  XVIII,  118. 
comer  lots  may  be  doublj  assessed,  XVIII,  118. 
paving  by  side  of  railway  track,  railway  not  liable  to 

be  assessed  as  benefited,  XVIII,  118. 
after  owner  laid  pavement  city  narrowed,  etc.,  owner 

not  liable  to  be  assessed  for  repairs,  XVIII,-  118. 
power  to  "repair"  only  when  needs  it,  XVIII,  118. 
when  good  pavement,  legislature  cannot  allow  another 
and  direct  taxation  of  owner  for  it,  XVIII,  118. 

foundation  right  to  tax  is  bmejU,  XVIII,  118. 

paving  at  expense,  means  customary  expense,  AVlil, 

118. 
common  council  sole  judge  of  necessity,  Xvlli,  118. 
claimed  was  done  to  benefit  own  lands  and  those  of 
friends,  XVIII,  119. 
**  on  dividing  towns  one  agreed  to  pay  other  when  tax 

coUeeted,  XVIII,  559. 
^  when  cannot  recover  back  excess  paid  to  owner  of 

land,  if  he  wa&  misled  from  appealing  from  award, 
XVIII,  561. 
**  so  as  to  amount  of  assessment,  XVIII,  661. 

See  Burial — Taxation. 


N. 

Negligenoe,  assignment  stock  genuine,  company  negligently  transferred,  XVIII, 

222. 
**^         by  party  making  mistake,  no  answer  to  it,  XVIII,  661. 
«  fires  from  sparks,  XVIII,  231. 

^         whether  liable  for,  if  compelled  to  employ  pilot,  XVIII,  82. 
"  of  health  officers  poisoning  passengers'  cups,  XVIII,  Sd. 

See  Evidenee — Birged  ntstrument, 

Non-reaident.    See  AttaehmetU — Domicile, 

Notice,  when  necessary  to  assist  in  repairs,  XVIII,  769. 

See  MemorandOf^  Work  and  Labor, 


o. 

Odd  Fellows.    See  Standi, 

Officer,  when  deed  by  corrected,  XVIII,  660. 

See  Arrest — Forged  Instrument — Paid  Judgment, 
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OnoM,    See  Bona  fide  Purchaser. 
Onus  ProbandL    See  Evidence, 
Ordinancei.    See  Municipal  Corporations, 
Owner.    See  Fixtures, 
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Paid  Judgment,  bona  fide  purchaser  under  execution  on  paid  Judgment  gets  no 

title.  XVm.  710. 
one  causing  execution  to  be  issued  on,  a  trespasser,  XVIII,  710. 
so  assumpsit  for  money  collected  on,  XVIIl,  710. 
ministerial  officer  not  liable  for  executing,  XVIII,  710. 
justice  induced  to  issue  execution  on  by  fraud,  still  liable, 

XVm,  710. 

Paid  Mortgage.    See  Paid  Judgment. 

Parol  Evidence,  to  show  agreed  indorser  should  not  be  liable,  XVIII,  176. 
"  "  effect  of  such  agreement,  XVIII,  176. 

"  "  as  between  indorsers  may  show  to  be  bound  as  co-sureties, 

XVIII,  176. 
"  **  but  cannot  hold  indorser,  without  protest,  under  oral  agree- 

ment, XVIII,  176. 
See  Promissory  Note, 

Partnership.    See  Promissory  Note, 

Patent,  what  sufficient  publication  in  books,  etc.,  to  prevent  acquiring,  XVIII, 
697.     • 

Patented  Article.    See  Dissatisfaction, 

Payment,  in  forged  paper  does  not  discharge  indorser,  XVIII,  223. 

^         when  party  may  recover  without  paying  claim  guarantied  against, 
XVIII,  770. 

See  Forged  Instrument — Memoranda — Paid  Judgment, 

Performance.    See  Dissatitfaction— Frauds,  Statute  of, 

Pexjmry,  concession  evidence  false,  or  swearing  was  so,  not  alone  sufficient  to 
convict,  XVIII,  130. 

Personal  Estate,  when  insurance  not,  XVIII,  769. 

Pilot,  rights  of  one  first  offering  services,  XVIII,  82. 

See  Negligence,     " 

Pleading.    See  Cause  of  Action — Dissatiifaction, 

Pledge.    See  Forged  Instrument. 

Power,  when  personal  and  when  not,  XVIII,  495. 

**       when  sale  held  to  be  under,  and  when  under  foreclosure,  XVIII,  496. 
**       when  sale  under  direction  to  post  in  four  public  places,  XVIII,  496. 

See  Trusts  and  Trustees. 

Presumption,  as  to  continuance  of  domicile,  XVIII,  048. 

«  indorsement,  payment  by  debtor  presumptive  evidence  of  one, 

XVIII,  717. 
«  of  different  degrees  of  strength,  XVIII,  129. 

*'  stronger  against  act  as  turpitude  increases,  XVIII,  129. 

«  that  annexation  by  owner  permanent,  XVIII,  61. 

See  Evidence — Principal  and  Agent, 

Priest.    See  Slander, 

Principal  and  Agent,  adding  "agent"  to  signature  when  personally  liable, 

XVIII,  175. 
"  "  deputy  received  forged  bllL  liable  to  principal,  XVIII, 

220. 
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Pxinoipal  and  Agent — eoniinued.  

tt  «  what  jastifies  finding  agent's  aathoritj,  XVIII,  817. 

when  consent  a  ratification,  XVIII,  817. 
adoption  is  per  se  ratification,  XVIII,  817. 
may  be  presumed  from  lapse  of  time,  XVIII,  817. 
from  failure  to  disseift,  XVIII,  818. 
accepting  part  of  fruits  of  transaction,  XVIII,  818. 
must  dissent  and  'give  notice  thereof  within  reasonable 

time,  XVIII,  318. 
tt  tt  mere  knowledge  and  nothing  more  insufficient,  XVIII, 

818. 
tt  tt  want  of  diligence  in  discovering  fraud  does  not  prevent 

rescission,  XVIII,  818.  ^^ 

tt  tt  delay  in  rescinding  after  discovery  of  fraud,  XVIII,  818. 

tt  tt  QQ  relation  whatever  of  agency,  slighter  evidence  ratifi- 

cation than  if  exceeds  powers,  aViII,  818. 
tt  tt  acquiescence  must  be  for  considerable  time,  XVIII,  818. 

tt  tt  ratification  may  be  found  from  acquiescence,  XVIII,  818. 

tt  tt  ^  net  for  apparent  benefit  of  principal  slight  evidence  of 

ratification  sufficient,  XVIII,  818. 
tt  tt  ratification  must  be  with  full  knowledge  of  facts,  XVIII, 

818. 
tt       ^         tt  ^]2is  yhIq  requires  knowledge  of  facts  but  not  of  rights, 

XVIII  818. 
tt  tt  adoption'of  part  is  of  whole,  XVIII,  819. 

tt  tt  ^ent  delivered  receipt  without  full  payment,  which 

accepted  by  principal,  XVIII,  819. 
tt  tt  yrhen  ratification  discharges  surety,  XVIII.  819. 

tt  tt  principal  ratified  purchase,  a  conversion,  XVIII,  819. 

tt  tt  j^  bought  lumber  of  B. ,  who  ordered  C.  to  send  it ;  he 

did  with  bill  showing  sale  to  A.,  A.  liable  to  C.  as  pur- 
chaser, XVIII,  819. 
tt  u      *     j^Q^  necessary  authority  of  agent  to  e(mtract  for  sale  of 

lands  should  be  written,  XVIII,  819. 
tt  tt  though  authority  to  actually  convey  must  be,  XVIII,  819. 

tt  tt  owner  may  orally  ratify  contract  to  convey,  XVIII,  819. 

tt  tt  when  power  personal,  how  far  and  how  may  ratify  act 

of  another,  XVIII,  319. 
tt  tt  though  cannot  delegate   authority  to  make   contract, 

XVIII.  319. 
tt  tt  attorney  authorized  to  collect ;  payment  to  stranger  in 

office,  what  ratification  and  what  not,  XVIII,  819. 
tt  tt  ratification  reUtes  back  to  original  transaction,  XVIII, 

820. 
tt  «  qualifications  of  rule,  XVIII,"320. 

tt  tt  ratification  after  suit  will  not  susUin  it,  XVIII,  820. 

tt  tt  must  have  cause  of  action  when  suit  commenced,  XVIII, 

820. 
tt  tt  i^Qt  objection  must  be  taken  at  trial,  XVIII.  820. 

tt  tt  If  agent  sued  because  of  want  of  authority,  ratification 

after  suit  insufficient,  XVIII,  820. 
tt  tt  If  matter  after  issue,  must  be  pleaded  supplemental, 

XVIII,  320. 
tt  tt  unless  before  first  plea,  XVIII,  820. 

tt  tt  judgment  denied  ;  may  show  reversal,  etc.,  XVIII,  820. 

tt  tt  If  ^2is  cause  of  action  when  suit  brought,  entitled  to 

judgment  though  title  has  ceased,  XVIII,  820. 
tt  tt  doctrine  of  ratification  applies  to  corporations,  XVIII, 

320. 
tt  tt  where  dealings  within  corporate  powers,  XVIII,  820. 

otherwise  when  expressly  forbidden,  XVIII,  820. 
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928  INDEX  TO  NOTES. 

Principal  and  Agent — continued. 

what  ratification  and  what  not,  XYIII,  820. 

assumed  agent  not  liable  to  principal  if  he  has  once 

ratified,  XVIII,  821. 
if  principal  not  named,  when  not  liable,  XVIII,  821. 
in  such  casb,  when  receipt  of  part  purchase-money  not 

ratification,  XVIII,  831. 
contract  to  sell  land,  principal  must  appear,  XVin,  821. 
receipt  proceeds  of  sale  not  ratification  of  unknown,  un- 
authorized, warranty,  XVIII,  821. 
otherwise  if  known,  XVIII,  821. 

how  far  principal  liable  for  frauds  of  ageut,  XVIII,  821. 
not  ratification  of  outside  transaction  for  personal  bene- 
fit of  agent,  XVIII,  821. 
M  "on  compromise,  A.  gave  note  for  part  of  B.'s  debt.  If 

avoids  because  all  creditors  did  not  sign,  most  restore 
note,  XVIII,  821. 
**  **       •     so  though  third  person  gave  note  for  part  of  excess  with- 

out creditors'  knowledge,  but  he  paid  after  compro- 
mise, not  a  ratification'  to  avoid  compromise,  XVIII, 
821. 
^  "  subscription  to  stock  to  be  paid  when  so  many  shares 

subscribed,   to  be  shown  by  certificate,  may  show 
fraudulently  made,  XVIII,  821. 
^  "  assignment  preferring  fictitious  debt  inv^id.  XVIII,  821. 

*^  **  A.  offered  B.  so  much  to  sell  land,  what  not  ratification 

of  different  sale,  XVIII,  822. 
"  ''if  principal  once  disaffirms,  cannot  subsequently  ratify, 

XVIII,  822. 
^  "  agent  doing  unauthorized  act  may  consent  to  rescission 

before  ratification,  XVIII,  822. 
**  **  committee  of  lunatic  cannot  ratify  a^  of,  XVIII,  822. 

**  **  when    legislature   may   confirm   invalid    proceedings, 

XVIII,  822. 
See   ^brged   In»trutnent — Frauds,   Statute  of— Illegal 
Contract — Promiseory  Notes. 

Principal  and  Bnrety,  when  ratification  discharges  surety,  XVIII,  819. 

See  Memoranda. 

Promissory  Notes,  one  of  firm  made  individual  note,  induced  A.  to  sign  it  on 

statement  firm  debt,  such  partner"  cannot  sue  A.  without 
being  first  personally  liable,  XVIII,  176. 
See  Parol  Evidence. 

Protest.    See  Indorser — Parol  Midence.  ^^ 


R. 

Railway  Company.    See  Fiseturee^Munieipai  Chrporations. 
Ratification.    See  Fraud— Iitfant'-Lunatic^Prineipal  afid  Agent. 
Real  Estate,  when  insurance  passes  as,  XVIII,  769. 
Reasonable  Time.    See  Dissaiitfaction, 
Recognizance.    See  Evidence. 
Reformation  of  Contracts.    See  Mistake, 
Remaindermen.    See  Heirlooms. 

Remoteness,  two  of  same  name,  wrong  one  assigning  liable  to  any  one  injured, 

XVIII,  222. 

Rent.    See  Covenants, 


til 
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R«pttir.    See  Municipal  Corporatumi, 

Replevin,  will  not  lie  for  coffin  if  corpse  in  it,  XVIII,  427. 

See  Fixtwre9, 

Rei  A4Jadionta,  whether  if  judgment  too  small  by  mistake,  belanoe  may  be 

recovered,  XvIII,  501. 

Resdssion.     See  DinatirfcuUon — Dovideiie^Forgid  Inatrumtnl—Fraud-^ln' 

font — Mutake— Principal  and  Agent. 

Rerooation,  of  will  by  marriage,  birth  of  child,  etc.,  XVIII,  461. 


Bale.    See  I>i9tatirfaeUan-^Paw0r~^  Vendor  and  Vendee, 

Secret  Society.    See  Slander, 

Service.    See  Memoranda. 

Sewer,  liability  of  city  for  discharging  sewage  into'canal,  XVIII,  888. 

Sheriff;  when  deed  by  corrected,  XVIII,  660. 

Shipowner.    See  NeffUffenee. 

Slander,  words  ased  by  witness,  XVIII,  188. 
"        words  ased  by  Juror,  XVIII.  183, 
«        by  a  clergyman,  etc.,  XVIII,  184. 
"        by  a  Roman  Catbolic  pHwt.  XVIII,  184.. 
«        complaint  to  lodge  '*  odd  fellows."  etc.,  XVm,  184 
^       trial  before  medical  society,  XVIII,  184. 

See  Evidence. 

Specific  Performance.     See  Fraude^  Stahtte  of. 

Statute,  when  may  confirm  inralid  proceedings,  XVin,  822. 

Stockholder,  stock  transferred  en  forged  assignment,  XVIII,  222. 
"  rights  of  bona  fids  holder  such  stock.  XVIII.  222. 

'*  assignment  genuine,  company  negligent,  XVIII,  222. 

**  remedy  old  stockholder  against  new,  XVIII,  222. 

See  Corporatione—MeTnoranda. 

Subscribing  Witness,  when  legacy,  devise,  etc,  to  void,  XVm,  779. 

Supplemental  Pleading.    See  Catue  o/Aetien* 

Surety.    See  MemortidBk 


T. 

Taxation,  cemetery  cannot  be  sold  for  taxes  or  assessments,  XVIII,  427. 

See  Domicile — Munieip<U  OorporaHone. 

Taxes.    See  (Jownante. 

Telegram,  duty  of  officer  arresting  on,  XVIII,  860. 

Tender.    See  Forged  In^rument, 

Threats.    See  Evidence. 

Title.    See  Fixturu — Paid  Judgment. 

Tort.    See  Fixturee. 

Towns.    See  Mietake — Municipal  CorporaHone.      •  ' 

Trespass.    See  Fixturee^Paid  JudgmerU^Prindpal  and  Agent  • 

Trover.    See  Fixturee. 

Trustee.    See  lUegal  Contract. 

18  Eng.  Rep.  117 
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TnuU  and  Tnuteei,  ceHni  que  trunt  cannot  appoint  tiew  trustee  unleaB  ex- 

pressly  authorized,  XvlII.  494. 
only  court  of  chancery  has  power  to  appoint,  XYIII,  494. 
if  power  grauted,  person  and  circmnstMUces  under  which 

to  be  exerted  should  be  fixed,  XVIII,  494. 
when  power  annexed  to  estate,  XYIII,  494. 
when  in  gross,  XVIII,  494. 
court  may  remove  trustee  on  petUian  without  bill,  XVIII, 

494 
even  though  conferred  on  executor,  XVIII,  494. 
power  to  remove  general,  XVIII,  495. 
mav  remove  for  benefit  of  estate  though  no  misoondact, 

iVIII.  495. 
parties  to  bill  for  new  trustee,  XVIII,  495. 
appointment  new. trustee  cannot  be  attacked  collaterallj, 

XVIII.  495. 
when  should  be  removed  for  insolvency,  XVIII,  495. 
trustee  no  right  to  refuse  to  foreclose  mortgage  in  order 

to  give  debtor  time  to  raise  means,  XVIII,  495. 
trustee  mingle  trust  funds  with  own,  XVIII,  495. 
though  court  cannot  remove  executor  may  control  his 

action,  XVIII,  495. 
if  court  has  power  to  remove  has  to  appoint  new  trustee, 

XVIII,  495. 
may  authorize  remaining  trnstees  to  act,  XVIII,  495. 
when  power  pernonal  and  when  not,  XVIII,  495. 
when  liable  personally  and  when  in  representative  capa- 
city, XVIII,  428. 
"  <<         trust  to  maintain  tombs,  etc..  XVIII,  428. 

See  HeirloofM^Frincipal  and  A^ent. 


V. 

Varlanoa,  counterparts  of  agreement,  which  to  control,  XVm,  238. 

Vendor  and  Vendee,  A.  bought  luml^er  of  B.  who  ordered  C.  to  send  it;. he 

did  with  bill  showing  sale  to  A.,  A.  liable  to  C.  as 
purchaser.  XVlII.  819. 
See  Diisatirfaetion — Fixture^^Muttnke — Principal  and  Agent. 

Voltmtary  Payment,  clearing  house  charged  forged  check  to  bank  depoeitlD^ 

for  collection,  is  not,  XVIII,  217. 


Waiver.    See  DitgatitfacHon — Fraud, 

Warrant.    See  Arreit. 

Warranty,  when  "grant  "and  "  demise  "  create  Implied,  XVlII,  768. 

See  DiuaUtfoGtion — Indaner. 
Waste.    See  Fixtures. 

Water  and  Wateroonrses,  liability  for  polluting.  XVIII,  887. 

u       u  tt  t^nj  one  bordering  on  lake  entitled  to  have  its 

ters  pure,  XVIII,  887. 
«        «      ,        «      .  right  to  have  public  pure,  XVIII,  888. 

M        u  tf  owners  of  land  digging  canal  for  common  nae ; 

city  liable  for  discharging  sewage  into,  XVIII, 
888. 
See  CaoenanU. 
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Way,  when  does  not  pass  as  appurtsnant,  ivill,  858. 
'^       of  necessity  as  between  lessor  and  lessee,  XVIII,  859. 
"       when  way  of  necessity  created.  XVIII,  859. 

**       who  to  select  location  of  and  agreement  locating ;  when  mere  licensa 
which  may  be  revoked,  XVIII,  859. 

•  Wills,  revocation  by  marriage,  birth  of  child,  etc.,  XVIII,  461. 
^      when  legacy,  etc.,  to  subscribing  witness  void,  XVIII,  779. 

Witness.    See  Slander, 

Words,  construction  of  "abutter,"  "adjoining."  "adjacent,"  "contiguous/' 
"  fronting."  XVIII,  848. 

Work  and  Xiabor,  constr active  contract  between  owner  and  captain  of  Teasels, 

XVIII,  2!^. 
^'         **         "       notice  required  in  stopping  steam  rented,  XVIII,  228. 

See  Dissatisfaction, 

Wrongdoan,  A.  takes  fixtures  on  B.'s  lands,  XVIII,  63^ 

See  FixturtSn 
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